‘» _-Collectlons Development Branch E

N Canad'ran Theses on:
' _,Mrcrofrche Servrce

B sur mucrofuche

g :Ottawa, Canada : FRRT
' »K1A 0N4 S

NOTICE

.’Th‘e“quallty of thIS mrcroflche is. heawly dependent
S upon: the quallty Qf the or| mal the5|s submltted for
e mlcrofllmmg, Every effort:

':,‘.‘ ﬁthe hrghest quahty of reproductlon possrble

Do lf pages are mlssmg, contagt the unrversity whlch
ffgranted the degree L : -

e Some pages may have mdlstmct pnnt especually
T u‘lf ‘the orrgmal pages weére: typed wrth a poor typewrlter

o ‘,nbbdn orif the umversrty sent us a poor photOCQpY. L

LN A T Vi
Prevaously copynghted materlals (journal arttcles
publlshed« tests -etc. ) are not frlmed

BN

Reproductron in: qu orin part of thlS hm s gov- A

’ erned by - the_Canadian Copyrlght Act R \C. 1970

Cel C30 Please F d- the" authonzatlon forms whrch

.'accompany this thesns el C B

THIS DISSERTATiON -

_HAS BEEN MICROFILMED

EXACTLY AS RECEIVED _ .

- NLE339 (e 82/08) . o e

N NS T RV e
: ¢ ¥ X .

natuonale duGanada "
;dé{eloppement des collecttons

- "'Servtoe des théses\}nadlennes

as - been made to ensure

."‘,avec I'vaersnte un a confere le grade-

qualite S ; o —

f_*dauteur (articles de revue exemens publres etc).n
.,fsontpasmlcrofrlmes Lo

: ;'formules d’ autonsatlon QUI accompagnent cette these.' :

: /'_ . T

AVIS

. La qualrte de cette mlcroflche dépend grandement de
_cla quahte de la: thése soumnse au.. mlcrofrlmage Nous _
' _“avons :tout falt pour assurer une quahté superreure‘
L de reproductlon R i o

S

Srl manque@des pages veumez communlquer*-'--‘,'

La quallte d‘lmpressmn de certalnes pages peut‘,”

!alsser . désirer; surtout: si: les’ pages ongmales ont. été. .

_ -"-'dactylographrees l’arde d un ‘ruban’ usé-ou’ si Iunwer-- _
" sité-nous a’ fart rvemr une photocople de mauvalse-g_-”

B " .
-

Les documents qur font deja I'objet dun drort

La reproductron meme partre”e de ce - mrcrofrlm’f--v"'

est soumrse ala’ ‘Loi canadrenne Sur ! le drout d auteur.’-‘i""

' SRC 1970, c. C:30. Veuillez ‘prendre. connaissance des

)

| LA THESE A ETE
MICROFILMEE TELLE: QUE
NOUS L AVONS R'ECUE

Can d"',




nad . | "__;du Canada
o Canadra"- Theses ‘Divrsrd’n

Ottawa Canada
B KTA 0N4

»Bnhllotheque nath"a'é ;

Dwrsron des\theses canadiennes :

[N
i

TJZc/y o?/) /4

‘Country of Birth —

".'Permanent Ad'dress - Resrdence flxe e

57/% g /?%4/ 4”5

! Tltle of Thesrs —Tltre de Ia these

7}5 ﬁ{é/c ?fg/ﬂO%Sné//// 40”0/ /134/4/95 /fé
‘POCC%OF Ba(’d?@fs //’/' &WQ/Q T

A

o _‘,“U'niversfi.ty —Université. -

‘ 07£ 42 t a
: | R N s - Nl
'Degree for whrch thesrs was presented — Grade pour qu(rel cette these fut’ presentee
Year thls degree conferred —‘Année d obtentron ‘de‘ce grade Name of Supervrsor-— Nom du dnrecteur de these A

Permrssron is. hereby granted to the NATIONAL LIBRARY OF._
CANADA to. microfilm thrs thesus and to lend or sell coples of
the. frlm o ° T -
a The author reserves other publlcatlon rlghts ‘and nelther the-
thesrs nor extensive extracts from it may. be printed or. other-

L3

' wlse reproduced without the author s. written permrssron

Ze. ///;f s@zf

e A ' . L

L autonsatlon est, par. Ia presente ‘accordée a la BIBLIOTHE !
QUE NATIONALE DU CANADA de microfilmer cette these/et de -
preter ou de vendre des examplaires du film.

L auteur se réserve les autres droits de publication: ni. Ia these :
ni de longs extrarts(de celle-ci~rig ‘doivent étre lmprfrﬁes ou-
. autrement reproduits sans I’ autorlsatron écrite de I’ aute/ur :

- | Signature

NL-91 (4/77)

y 7 fg A



.

7Tt THEUNIVERSITY OF ALBERTA

THE PUBLIC RESPONSIB!LITY AND LEGAL LIABILITY' A
oF OUTDOOR EDUCATORS N CANADA ER
- ,'-.'.:GL,E\NDAO WUYDA : RIS

~-" ‘ R ATHESIS . « '

SUBMITTED TO 'THE FACULTY OF GR/\\‘DUATE STUDIES AND RESEARCH

IN PARTIAL FULFILMENT OF THE REQUIREMENTS FOR THE DEGREE
' OF MASTER OF ARTS

' DEPARTMENT OF PHYSICAL EDUCATION . -

. T . -
. i . o - s o R BT B Lo
v
3

£ »° @ -  EDVONTON, ALBERTA .
T g - - SPRING, 1983

L. A . - . R
PREN ., ..



’;.f'«::i . THE umvsnsm' OF ALBERTA
IERROEL ‘RELEASE FORM

e
- -v.}NAME OF AUTHOR " GLENDA .WUYDA e ;._";:f;" -
TILE OF ‘rHEs;rs i ‘:'j_.f LoTHE Puauc-nsspor\ssmuuw AND LEGAL LlABlLITY OF BRTRE
e e OUTDOOR ED%CATORS IN CANADA ' %
e ._'DEGREE FOR WHICH JTHESIS WAS ,PRESENTED MASTER OF AFF[S
veaR, THIS DEGREE GRANTED | SPRING 1983

Permussnon qs hereby granted to THE UNIVERS!TY OF ALBERTA LIBRA. :

reproduce s;ngle coples of thls thesus and tO Iend or sell such coples for pQ\_f_a_gé
\choiarly or scnentnﬂc rese’archwpurpeses only - SRS

The author l’esgve/s other publlcatwn rights, and neuther the thes:s nor“ h,,-": e

extens:ve extrects frbm «t may be prlnted or otherwase r’eproduced Wlth‘bu’( the

(SlGNED) | /%% Md/ %%
‘ iy AR - PERMANE ‘.v,,_.:ﬁ’DDRESS i
Foow ' _ yy/‘%ﬁ /%%/%M

_' Q SRR authgrs wratten pern‘ussnon

.

‘\DATED _ é//;i 195.3- - “ / | _.
ﬁ L | »



.? AND LEGAL L'AB"-'TY °F OUTDOOR UCATbRs IN CANADA submmed by GLENDA WUYDA .n-f'*f o
Pa"ﬂal fqlf;lment of the-requurements for the degreebgf MASTER QF ARTS




.. duties were def_ln'

educatlon/recreatlon program dellvery agencnes and boards e

'breaches of these prescrlbed dutles

T

e

L

V-:'age of ma joraty

e

s of: walver forms when these are slgned by consentlng adults

Thls was achleved thr0ugh a_jb't'udy of’-_statutory, common and case law as they

3 "'j‘::'f‘.who employ them Neghgence and uSually an accompanymg legal llablllty arlses from\

Y ,\.

It was shown that m some mstances, the legal moral and professnonal obllgatlons
of those actlng m the capacnty of outdoor educator are not necessarlly corroboratlve

Thls lncongruence may occur in, for example motor vehlcle law or that pertammg to the

pertam to outdoor educatlon aqd related hds Through thls revrew outdoor educators o "

A ell as those vucarlously assumed by the agencnes and bqards

A number of dlfferaences in the mann ;r in Wthh the Canadlan legal system v“lews |

.“u

: and handles cases mvolvmg chuld plamtlffs as opposed to adults were also |Ilustrated as .

‘the ma jOl“Ity of outdoor educators teach/lead students/partncupants who are under the

; Thxs research together wlth a rewew of exlstmg outdoor educatlon customs was
- subsequently utlhzed to develop a set of outdoor leadershlp and grogrammmg gundellnes

it was hoped that these gundellnes would be useful for those lnltlatmg new outdoor

programs and that they may help all prospectlve outdoor leaders and their employers B |

performaﬁce of thelr legally and/or ethlcally deflned dutues

‘avoud enterlng into sutuatlons where they may be found legally neghgent in the '

1)

7
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L.

_ ', e S “ LIS, THE msx WORTH TAKING? e
Both aborlgmal Canadnans and ploneerlng lmmlgrants to thls country rlsked the
presence of numerous natural hazards mcludmg storms floods droughts W|Id anlmals

a>d1seases and so on But thelr envnronmental sens:trvnty and p:oneermg mgenulty made the

+
nA

. ’ aexlstence of these risks tolerable o I e Y ‘)
. _ Contemporary urban soclety has learned to protect |tself from these natural l"lSkS
and has replaced them wnth risks. mherent to. many of today's technologlcally complex = -
; ne?:essmes mot‘onzed transportat:on electrlcal and nuclear energy and the development
:and utullzatlon of an ever lncreaslng number of Iargely synthetlc toxic substances N
’Although eyery member of Canadlan socnety is affected in one way or-an other by these'v'
' factors, actual rlsk of injury. or pre-mature death has been lncreasmgly minimized *
' through lmproved productlon standards government regulatlons and medlcal technology '

As a dlrect result’ of |lVlng in thls somewhat sterllxzed socnety the lives of most Canadlans
‘ : oo

-

have become relatlvely routlne and mundane

- . : .
The writer beheves that the i mcreasmg popularlty of: recreatlonal pursults mvolvnng

¢

.‘ j_ lnherent elements of challenge adventure and risk are a largely umntended reversnon
desngned to combat the aforementloned urbamzat:on and assoc:ated boredom Alth0ugh
-numerous other facfors such as lncreased moblllty dlscretnonary tnme and money,

B advances in equnpment and medla coverage have all’been rnfldentnal the need to see and

experlence the Iand and to’ be temporarnly relleved from c:ty stress’ has been the
) ,

‘common denommator promotlng all butdoor pursuits (e. g backpackmg canoemg cross-—

country sknng etc) currently in vogue . : . e

i
i pA,,

Leaders in Canadlan school systems, as well as a ‘wide varlety of publlc and
prlvate recreatnon agenc:es have seen. the physrcal lntellectual and soolal beneflts N

‘ dernvable frorh partncnpatlon in these types of leusure actlvmes and have hence become

" ' ‘d:rectly mvolved as programmers and facilitators of these types of experlences

Fbr example Bresnehan in dvscussmg the phnlosophy of Alberta s Junuor Forest

Wardens program states:

Young people today espec:ally thOse in their teens are trylng to |dentlfy what
their-relationship is with thémselves, their peers, society and the natural
, environment. The instinct for adventure, risk and challenge is natural in this age
group and if it.is not prowded through educatlonally sound programs, it will be

C e



- mamfested in other ways1 | : R
March Out'door Pursunts Cooodlnator at the Umvers:ty of Calgary beheves .

outdo@r purswts has attracted the educatlonahsts as an extremely potent
tool in the development of the fully actualized person. The element of :
intezpersonal competltlon an, all—pervasnve and not alwa ‘ys healthy aspect of
“modern I:vmg, is subordmated to an mner growth of sel others and the -
environment?” : _

in addition. to these practltuoners cla;ms the power of outdoor educatnon as a ’\}

) venue facmtatmg :mprovement of the partncapants percelved competence and feelmgs of

_f"—self determlnatuon in short hns self concept has been well substantiated and

‘ 'documented by a number of Canadlan researchers L B o o _‘ L ’

| 4 However because of the mevrtabnhty of acmdents (a statement of fact) and the
potent;al for resultlng legal lltlgatton many school boards -and recreatvon dellvery
agencnes are questioning the vahdlty of offer;ng such activities aspart of: their currlcula -
or program In theur efforts to avold legal reprlsal many ‘potentlal Ilfetlme Ielsure

'-activntnes have been elther completely avo:ded dlscontmued or taught in a manner which

. has-rendered them so safe that they no Ionger contam the eSSentlal lngredlents of rnsk

LAY

and excutement The watered’ down" remnants have often been labelled “too soft, too-
dull, and too ordlnary ' . )

Although the wnter hopes to explam through thls thes:s the basis of legal habvhty
in outdoor educat»on and how accndents Wthh may result ln\unfavorab!e htlgatlon can be ,
‘ avorded it must be admltted that the present practttloners fear of htlgatuon |s not
) completely unfounded The last decade has seen a tremendous :hcrease in the number of .
civil suuts brought agamst the professnons and a concommntant mcrease in the standard of
care expected of these people has not’ made the srtuat;on any easier. "Nowhere are these

trends more notlcable or causung more concern than in our educational system” says

! William Bresnehah Legal Lmb_m and ELQtem_ch_tbe Sunior Forest. ﬂacden Er_Qa_am

© Script fromslide tape presentation, p. 1-

*William March’ "Outdoor Pursuits — What are the Legal Imphcat:ons Qana_dlan Intramural
‘Becreation Bulletin, Vol. 6, No. 1, p. 1.
* William'G. Gibson, 'Evaluatlon,of \Outdoor Education Using Guttman Scales and
Sociometric Analysis,” (Unpublished Master of Arts Thesis. University of Alberta, 1966);
-Shauna Thompson, "Self and groups in Outdoor. Education,” (Unpublished Mastér of Arts
Thesis, University of Alberta 1974); Roger Grant, “A Juvenile Wilderness Corrections
- Program Assessment,” (Unpubhshed Master of Arts Thesis. Umversnty of Alberta, 1979). ’
* Betty van der Smissen, "Legal Aspects of Adventure Actlvrtues .Jm,g_na[ of Qu_td_Q_QL
E_dgg_a_J_Qn, Vol 10, p ‘l2 1975.

g
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: ’Rogers a lawyer and solucutor for the North York Board of Educatlon s He attributes these

trends to socnety s decreased |nd1v1dualism and mcreased reliance on government ahd he

sees an ever mcreasmg assomation wuth large corporate entities and smalier, but well

| insured private enterpnses alfowmg us to become emotnonally dissomated wnth them 6

' -van der Smissen, an Americari Iawyer and a prolific writer in the area of Iegal

| ~I|ab|lity in the physucal education/recre\z\tion professvons beheves that “today s sunts
against the indivrdual indicate a lack of the old sense. of community feeling " She feels
that it it has been replaced with the somewhat questionable attitude that regardless of fault,

""SOCiety owes the mduvudual should he/she be injured As Rogers supports:

The public of today is less ‘and less ikely to accept misfortune as a fact of
life and is more inclined to look to the courts for compensation'

: Although most school boards ‘and recreation delivery agencnes are well insured
against negligence, those teachers and educators instructing or Ieading so-— called
‘high—risk’ activmes (and insurance companies consider most outdoor pursuits as
,high—risk’ activities) are qunte justiy concerned and anxio}.is to kn'o\_‘/v and understand what"
2 standards of performance the courts expect of them

It is'in the study evaiuation and imphcations of this fori‘n of potential litigation for

outdoor educators that this theSIS/ will focus its attention -

i

A Statement of the Problem , - ‘
The purpose of this study was to develop a set of guidelines for outdoor '
'educators which may help them better understand their iegally defined dutiggs, and thereby
avoid situations where they may be found legally negligent in-the performance of these
prescribed duties. '

These guidelings were based on a study of statutory common and case Iaw as

- they relate to the duties and subsequent liability for neghgence of individyals assuming

the outdoor educator role in Canada's outdoor adventure/pur‘su:ts programming agencies

¥ Donald.-H. Rogers; "The’increaSIng Standard of Care “for Teachers E_q;,:_cag_cL Qana_d_a
Spring 1980, p. 26.

¢lbid, p. 26. . o .

’ Betty van der Smissen, Where is Legal Liability Heading," Parlgs‘"agd Recreation, May

1980, p 50,
*Rogers, supran. 7 atp. 27.



" and school systems. . . . - ¢

."B SubsudiaryProblems e T - o T : o

B [

A number of subsudnary problems durectly related to- the aforementuoned problem
were’ studied and dISCUSSBd Ihese mcluded an exammatlon of the followmg qudestlons '
1. "What is an outdoor educator in: the Canadlan system ie. what quahflcatuons and

certlflcatlons are commensurate fo the recogmtlon of an mduvsdual as. *a competent
outdoors leader? . ‘

2 What are the legally definable dutles of an outdoor educator7 Do these duties and

T the standérds of care pertlnent to each vary in dlfferent actuvnty~ pursurts and m
dlfferent environments?

3. What are the existing and potential défences to tortious Iiahiiit‘y“f.or\omdoor
educators7 . _ ' ‘ | o ‘ o

) 4 How can outdoor educators and outdoor program delivery agenmes best prevent

and/or otherwise deal wyth the types of accidents hkely to result in Iltllgatlon?

ol The Outdoor Educator - A Conceptual Deflnltlon ‘

At thxs po:nt a funct;onal defmltlon of the Canadlan outdoor educato{r w:ll serve "
not anly to help clarnfy the author's perspectlve of this ro}e but also to |dentufy the |
probable audlence for this thesis: ' _ )

There are probably as many definitions of the terms ‘outdoor educatlon and -
‘outdoor educator’ as there are mdvvuduals workmg in this area There I8, to date no
umversally accepted deflnltlon in Canada, Britain, Australsa the United States or any other
country of whnch the author is aware, Backlel s dud a replucatuve the5|s (repeatmg a 1968
study); comparing A.A.H.P.E.R. (American Assoc1at|on for Heaith, Physucal Education and ’
'Recreation) Outdoor Educatubn Council members attltudes toward the term outdoor
.educataon Even with a seventyvone percent return rate on her questlonalres thns
researcher found that the responses were so varnable that it was ;mposs1ble to
distinguish what the populatlon dnscerned as the meaning of the. term. .
;l:/l_L__Bac.l;;I-_C_o_n:pa—rat—rve Study of Attitudes Toward the Meaning of the Term 'Outdoor <
Education’ & Viewed by Selected Members of A AHPER's Council on Outdopr

Education in 1968 and 1975" (Unpublished Master of Science Thesis, George Wllllams
Coliege, 1976).
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A number of reasons exist for -this lack of agreement concerning theicontent- of
the disoipline of outdoor education and even more exist regarding the quaiifications and
certifications which are commensurate to the recognition of mdnwduais as outdoor '
educators The first is the fact ‘that outdoor education is a relatively young field Doctors
vlawyers and most other professnonais and paraprofessuonals have been recognized by" :

function and by their- organization for centuries whereas a resurgence inbroad- interest

o

outdoor programs and development of outdoor clubs and organizations has only reaily
' begun to grow within the last twenty to thirty years. ) ‘ ° '
A second cruciai factor in the slow growth of this areais the lack of a unifying

~ organizational or. administrative goVerning body or assomation Although a number of “
activuty specific governing bodies and professnonal assomations,exist in Canada (e.g.
Canadian Association of Nordic Ski Instructors; Canadian Ski Assbcnation Canadian .

. Recreational Canoe Association, Association of Canadian Mountain Guides, etc),.the
closest these grouoz have come';‘to‘ a nationally representative‘organization is the

" CAHPER. (Canadian ASsociation of i'-:ieal'th Physical Education and Recreation).Outdoor
Committee, with about one hundred and fifty members wi\o are primarily involved in
outdoor education as school teachers physical education consultants and university

. pro.fessors._ i k
. It is interesting to note that this committée-, like its American counterpart. has
been unsuccessful in its previous attempts. at arriving at unanimously acceptable
definitions of the terms ’outdoor-education’ and 'outdoor educator’. It would require an
entire‘thesis to list all of the activities teaching and Ieadership methodoldgies and
environmental components the members of this group have pursued in the guise of
outdoor education in this country and nearly as much effort to*describe and discuss the
qualifications and certifications these°individuals perceive are vital for ieaders involved in
the delivery of these programs and curr'icula. In a,.'1980—81 study by W.uydavetia'l,,wua
nationwide survey of C.AHP.ER Outdoor Committee members and other known ‘dutdoor

education practitioners' yielded twenty-one responsé® and indicated that the most.

commoniy held certifications were:

—_———— e e e — —

' Glenda Wuyda, Ambrose G. Gilmet and Harvey Scott Leadership Quaiification Versus :
‘Certification in-Outdcor EducatiQn.in Canada” An attitudinal survey completed for the
- CAHPER. Outdoor Committee, 1981.



Ieadershnp character:stvcs not current)y nurtured in exlstmg technical Skl“ oriented

of their experience and perceived judgmental abili%,ies, commensurate with the risk

eAndrew Power“(Pralr)e Provmces) and ‘James

1. A St John's. Ambulance Flrst Ald certlflcate (thnrty-three percent) T e
N A e

2. A Royal Llfe Savmg Socuety Lafesavmg Awaﬁd (Bronze Medalhon assumed)

u‘x":

" '(twenty-—elght percent) ‘
A Red Cross Water Safety Award (twenty—three percent) ,

4. A teachmg certuflcate from the provmce of the lndtvndual s employ (twenty three

percent) N )

‘About fxfty six percent of the agencues responcﬁng to the questnona:re enther :

provnded one or more certlfloetlon programs or requnred their Ieaders to hold one or

‘more certlflcatlons However other than the flrst ald aquatic and teaching awards

LI

mentioned, most orgamzatzons appear to be selectlng thelr Ieaders certifications on an ad
hoc basis; little or no conS|stency extsted among the prownces v

* The vast majority (seventy-eight percent of- respondents) appeared to see some
value m the promotnon of cert|f|catnons to faculltate the deve)opment and selection of A' o
outdoor leaders as Iong as they do not provnde the sole crlterla However, a smallbut
vomferous group {twenty—two percent) md)cated strong opposition to the use or :
promotion of certnfpcatlons for these purposes These mdnv»duals and the agencies and
boards they represent adyoca:ted practncal expernence and apprentnceshnp as the best
means to developmg in Ieaders the: judgment ‘empathy, mntnat)ve and other desirable

3

certlflcatlon programs -
T

This same attitude was reinforcéd by a natnonal)y representatave pane! ! and by a

presentation by March on 'the Pros and Cons of Qutdoor Education Certnflcat)on both

heard at the 1881 C.A.H.P.E.R conference in Victoria..
Hence, it appears overall that strong Ieader#hip qualifications are valued

somewhat more than certifications and that Ieaders are by and large selected on the basis

perceived in the activity to be pursued. These.resy[:lts were again supported in a later

<. 1981 Alberta Law Foundation Study’ carried out § y four graduaté students from the .-

e e

1 The panel consisted of the fo)low:ng regiona representatlves Stephen Cook (Atlantic

oulding (Pacnflc Regnon)

: Provmces) Alphonse Caissie (New Brunswick ’gnd Quebec), Patricia de St. Craix (Ontarlo)
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| Umverslty of Calgary coordmated m ‘part by the author. 12 Ina sectron entltled ‘A Survey

',of Populatlon Program Standards and Liability Factors in Outdoor Rxsk Actlvmes in

E Alberta Grav Iearned tﬁat personal and jOb related outdoor experlence were deemed the

most nmportant cruter:a assessed by Alberta employers (snxty five and sixty~two"
percent respectively).’* The forty—nine respondents ranked"federal (Fifty—five percent)

' and provmcnal (forty~five percent) certlftcatlons as the next most desirable factors

However he also noted that a number of the agencnes participating were bound by
statute to hiring md:v:duals with certaln prescribed certlflcatlons (e g. teachmg
certification, national park guldung certlfncatnons a university degree etc).

| - The study done for the Alberta Law Foundation was an Alberta, based project;

participants were from a-wide varlety of public and private agencies and camps, but all f

were located in Alberta AIberta has been natnonally regarded as one of theSmost
certuflcatlon/regulat»on orlented provinces in the country wi respect to the outdoor
programming area, undoubtedly due in Iarge part to natuon%ark regulatlons requmng

Association of Canad:an Mountain Guides certification for high country. leaders
© At this pomt, it should be clear to the reader that no singlesc&rce may be drawn

upon in presentmg a satlsfactory definition of who rates.as an outdoor: educatorf in the

Canadlan context Therefore, for the purpose of this thesis, the wrlter has developed a

. falrly broad operatnonal definition of the- outdoor educator which lncludes the follow:ng

parameters:- ' ‘ _ '

1. He or she may work as an outdoor program leaderr/rnstructor or. facmtator and/or.
as an agency admmnstrator where the latter's rjsponsnbmtues may pertam to
vncarlous liabnllty for subordmates '

2. He or she may be responsible for’ any‘number of. p'ro'gram“participants from as few

-as one or two in the case of a guide to as many as' flfteen or twenty in the case of
some agenc»es and camps Preferred ratlos wnH be dISCUSSGd in a later chapter.

3 No deflnlte age delineations were made for elther Teaders or partncnpants Although

most Jeaders were assumed to be over. the age of sixteen, a Iarge number of

17 William. March, Byron Henderson et al, Legal Lla_b_uyJ_Qut_d_QQ[ Esiu;_atm[&e_g_eaj_gg

in Alberta, (Calgary: Alberta Law Foundation, 1981).
3 Eberhart Grav in March et al; supra, p 13. ‘ , S
“hid, p. 11 - R



standard. Outdoor partnclpants coma in all ages and ranges of abnlutles and
,dusabllmes and no- attempt was made to restrlct the scope of the study to chlldren
or adults: However, for three reasons an emphasns yvas placed oh chlldren from the
' - ages of s:x to elghteen Fll'St thns group accounts for the largest humber of
partlclpants in outdoor programs Second due to unexpenence and compulsuveness, E
youths in thls .age range appear. to have the greatest propenssty for accndents And
flnally case law mducates that adults are- usually held personally: accountable for
. exposing themselves to risks common in the out—-of doors and are ‘therefore- -
rarely successful in bringing actions. agalnst others in thls area :
4. The outdoor educators dlscussed in this: study were not segregated oh the baszs of
whether they were: pald or worked as volunteers Although the majorlty of people o
worknng in this field are pand for their serwces ‘there are a tremendous number of

volunteers mvolved as

ell (e.g. Boy, Scout/GiFl Guide, Y.M./Y.W.C.A\ leaders and
leaders—in-trainirig, etc.). ' | | ; | o
5. éeca'use of the wide variely of’activities which are c'urrently beinglead‘or taught- in:
. outdoor educatlon the writer, while’ not actually dehmutmg any from the general .
content of the ‘thesis; chose’ to emphasnze those pursults Wthh ‘the Alberta Law
Foundatlon Study Indlcated were most common hlkmg and backpacklng canoe and .
‘kayak instruction and tourmg and cross- country ski’ mstructnon and tourzng 13 The
) - Ieader deahng with pértncupants engaged in one or more of these activities is .
| contlnually confronted with 'a number of potent|al rlsks inherent to these actwmes
those common to all outdoor. pursuits {e.g., weather) and those: Whlch are more
activity— s;ecqfnc (eg reading white water). Although the content of the study may |
“be relevant to leaders. pursuing othér actlvmes wuth their charges, {e.g., rock or ICG
climbing, spelunklng sanhng etc.) the hlghly technical aspects of these actlvmes and
the relatlve mfrequency of thexr pursuit allowed the cursory coverage they recsived
herein to be adequate in the writer's mlnd
6. ‘.:The outdoor educator referred to in this thesis may operate his/her programs |n a
any envnronment from mun|C|pal parkland to true wilderness setting. The emphasis,

however, was placed in the wildland envnronment in which most agencies and camps

,—— e e e

Hibid, p. 8
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- function (ie. private lands national provmcnal and muniCipaI parks and crown lands)

As can be seen _this conceptual definltion has of necess:ty been kept broad in

. scope with only minimal effort being made at delimitatlon of the outdoor educators

responsubilities Because of the lack of any srmular research or writing in the’ area of legal
|labl|lty in outdoor educati?n the writer felt that it would be more advantageous to
provnde a Iarge group of potential readers w:th some general mformation televant to

them, than to_ cater to a smaller number in more specrfic terms.

5 : )

D.: Justiflcation for the Study
' The content and results of this thesis may'be 3|gn|ficant in three ways

- First, although Canadian academics have produced parallel works in the areas of

Iegal liabitity pertaming to physucal education teachers, ¢ recreation professionals, !” and

sport coaches % no smﬂlar ffort has been made COncerning outdoor educators
Therefore this study may b&g&:‘tified on the basis of its contrlbutlon to society's body

of knowledge ' o ’ S . Q '

Second, becaUSe a concrete set oflOperational guideline‘s for o'ut‘door educators
|s to be developed, the results of this thesns may be considered sngnificant for socual and
‘practical application in the field of outdoor education. The. writer sees the acceptance of
such guidelines as being crucial to the development of outdoor education as, a credible
profession or para—professnon

And finally, as-an outdoor educator with:special interest in Ieadership
development the author is personally. concerned ‘\Nlth the maintenance of outdoor
education career opportunitles for mdmduals qualified to assume that role. The increasing

: number of incidents over the stt five years has led to an increasing fear of legal reprisal
5 in agenCies engaged in outdoor education delivery, and some are opting out of what they.
perceive tO\be an uncertain and potentially hazardous role. A reduction in the number of

agencies offerlng outdoor programs means a significant decrease in the number of

1 Donna L. Hawley. "The Legal Liability of Physical Education Teachers.” (Unpublished ’
Master of Arts Thesis, University of Alberta, I974).

'” Stephen Bird, “Tortious Liability in Recreation Activmes (Unpublished Master of Arts
Thesis, University of Waterloo, 1879).

'* National Coaching Development Program, Alberta Plan; Level Qne Theory, Coaches
Manuyal ., Alberta Recreation, Parks and Wildlife, n.d.

’



for those mdnvnduals who WlSh to become quahfled as outdoor educators -and those who
‘work in the area of outdoor educatlon leadershlp development but also the opportunltles
for satlsfactory outdoor experlences by those mduv:duals in the. socrety who rely on ™

these leaders to enhance their outdoor pursunts

E. Lq\mltatlons

Because of the tremendous scope of this study the author feels that there. are at
least“Five possible limitations which may affect its outcome: . L " g {
.l.‘ The reader must be cautvoned that the mformatlon provuded in thIS thesus is not |

intended as an absolute legal reference, but merely as. a gulde for outdoor

< oo
eduoatlon practmoners based on statutory, commen- and case law as they exlst at

this time in the professnon s development g A "':9 v ' v" "
2 lt may Be dlfflcult for the writer to identify duties- and prednct Ilablllty whefe no
precedents have as yet been set Because of-the large humber ofo,varlables
potentially lnyolved in any one case, it will be impossible to draw \’o‘onolusions -and
subsequent recommendations based on'the ini:orporation ‘of‘mo‘re -than ; few of
e these variables at a time. In -the end, each case will'be tried largely on its own.merit'
3. In addltlon because‘few outdoor educatlon cases appear to have been brought to
' court and therefore few precedents exist to date, future Juducnal demsnons may '
appear unusually speculatlve Members of the Judlcuary may or may not see thé
social utlllty of outdoor educatlon m the same light as an outdoor educator and thls
may affect their )udgmeht '
4 ‘Because the ‘author is an outdoor educator, some biases heid may be reflec_:ted ‘in
the _poslt'Qn taken and recommendati'ons made in this thesis. |
5. And finally, because the author does not hold a law degree. the validity of this '
‘thesis ma'y be questioned by some readers. However, as this study is not intended

/ ~ as.a strict Iegal reference but rather as a practical guide for the practitioner, based

on legal prlnclple it is hoped that this wull not bg a significant issue.



F. Delcmvtatlons g : " O
The wnter has also placed ﬂve dehmltatlons on thns thesls
1. “»As prevnously mentloned thls thesis wnll adopt a Canadlan scope; and as such
:mphcatnons and guadellnes drawn from it wull apply only to: the Canadlan scene
Generahzatlon to and/or comparlson w;th other countrles wull hot be attempted to
any apprecrable extent .. . = S o o

2. ‘ Because the province of Quebec follows the Napoleomc ClVl| Law Code and not ‘the
British Common Law base the remainder- of the: country abldes by r‘eference to\

" Quebec statutes and case law will bé rr%lmal However many of the conclusnons
and lmpllcatsons drawn in thls study will be of much relevance to outdoor educators
> in Quebec. 7 ‘ o A R

3 This thesis w»ll d?b Wlth llablllty surroundlng non—rnotorlzed actuvuty modes of
-transportation; activities such as power boatmg snowmobmng and dlrt biking will be
largely del:mlted However a‘relevant section will be included dxscussmg the liability

" involved i in transportung partrcnpants to-and from program sites.

4. Alth0ugh many forms of lnabllrty arlse out of contracts with outdoor equnpment
suppliers and manufacturers no attempt will be made to go into any detall regardmg
these aspects. ‘ '

B. Because-ot the potential'for this type of study to go-on indefinitely especially as
new and relevant cases occur and are interpreted, the author has set a time limit on
the completron of this thesis; However, cases drawn upon wull not be restrlcted to

T any tlme perlod previous to the March 1982 deadllne

A number of other dellmltatlons may beﬁound in the sectlon titled The Outdoor

Educator - A Conceptual ‘Pefinition,” page 4 of this chapter A Rt

G. Definition of Terms | 3
Legal Terms |

Assumption of /?/'sk (Volenti non fit injuria)

An individual who knowingly and voluntarily accepts a risk which he fijlly understands the

possible consequences of, may not brin'g a case of negligence against-another party for



- will of the leglslature 3 o e S

lnjunes he may happen to sustaln whlle taklng that risk ) .‘ ) _ Lo
CaseLaw PR . g '_’ T .~" ;

A form of common Iaw case law is based on the jurlsprudence or: law whlch has
developed from an aggregate of ad ;udged cafes in- a partlcular sub ject area ’

Common Law ‘ ‘ : : ;

Laws derlvmg their origins and authoruty from prmclples rules of conduct and customs
accepted and recognlzed by the courts as prevvously belonglng to the soclety usnng them

itis thereby distinguishéd from statutory law, whlch is law establlshed and enacted by the

I.A

A commonly used oefence to a negligence suit, custom lnvolves a practlce or appllcatlon

of methods, which by common oft-—repeated use; by the people of a somety comes to -

: acqu:re the force of law’ with respect to the place and subject matter to which it

relates’ ‘

Neg//gence ‘ .
Negligence'i is the doing of somethlng whnch a reasondble man, gurded upon those
_considerations which ordlnarlly regulate” s human conduct, would not have done, or-

~ omitting the domg of somethlng which a reasonable and prudent man would have done in o

- the 'same cnrcumstances As negllgence lS a type of tort lnfractlon the necessary

-

elements of torts must be present fér a case to exvst ¢
Occup/ers L/ab// fty ' '

The hablllty an lndlwdual or agency has for m;urles sustalned by others due to foreseeably

1 unsafe conditions present -on land-owned or controlled by him/it 7 A

Starute
e

A law that is establlshe_d_and enacted through a governmentally legislated act *

1 Henry C. Black, B_la_c_Lg Qjmjgnau, fifth edition, (St Paul, Minnesota: West's .
Publishing Co., 1979), p 1412 o e . R
“lbid, p. 142, e S

lbidt, pp. 250~-251. '

‘ .'p. 347. ' :
"3R8\ Vasan, R.S, Editor, Qa_na,djag Qlc_tlgm (T oronto Law and Busuness Publlcatlons

of Ca da Ltd, 1980l p 381. x .

‘lbid., p.'258. ’

7 John G. kemlng The Law Q_f_ IQ:_ts, fifth edition, (Sydney: The Law Book Co., 1977) p.

374

\\ . ‘
‘ I



_ “ f'A civil wrong giving rise to an actnon mdependent of contract" *in order for this civil
i wrong to result i in a court actlor) the defehdlnt lﬁw“mleldUﬂb bemg Md) m““ have -
-y _breached a duty he/she had to care for the plamtlff (Il’\le’Od v»ctnm) md thls breach of
4 duty must be determined to be’ the proxlmate cause of the |njuryl|esl for which the ‘i ‘ .. ‘
- p]amtlff seeks damages The plamtsff must not' have pre judnced his posutlon through his

own actlons 10

D V/car/ous L/ablllf)/

:f_‘, The systematic:development of an individual's abullty to adapt processes skllls and facts

The legal responsublhty an employer and the agency he/she represents indirectly has for
the comnssuons and/or omissions of an employee or volunteer agent {collectively referred -
. "to as. employees in-this thesis). If an nn;ury is sustained by an lndlwdual under the direct

) .care of an employee itis not only the employee but also the agency he/she works for
who will be tltled the defendants in the suit. Often the agency will bs excluswely

o responstble for paylng éut any damages awarded the plaintiff. n

.Outdoor Eduoation‘Terms

_Certiﬁcation ‘

-.A concrete document granted by a sanctloned age;cy and statlng that an individual has
attamed a given level of proflcuenCy m  the knowledge and/or skill areals) being tested.
Examples of certlflcatlons frequently held by outdoor educators include: St. John's .
Ambulance Emergency or Standard Flrst Ald Royal Life Saving Socvety Bronze Medalllon :

Red Cross Small Craft Water. Safety Instructor Canadian Assocnatlon -of Nordlc Ski \

‘ Instructors Level One and sQ on

'E ducation ' . R : g

~

™~
“to the dlscovery of solquns to problems. It strives. to teach the mdlvudual to better cope |

lntellectually physncally and socially with the stresses present in society.

' Black, supra n. 19; p 1264 65
’Vasan, n. 23, p. 381.

Ylbid., p. 381. ‘
1Black, supran. 18, p. 1404.



Outdaor Educatlon

- "Outdoor Educatlon mcludes all dlrect learmng experlences that mvol\ee enjoymg

nnterpretlng and wnsely uslng the natural env:ronment in achlevmg at Ieast in. part the

,\r’f/

 purposes of educatuon" I

Outdoor E ducator

.A’

~

leadershup and/or
fac:lltatlon of outdoor programs for one or more partncupants A much morp detalled. ’

SR

An lndlvndual pald or volunteer who is mvolved m the lnstructlon

descrlptlon has been provuded earller in thls chapter .' ' Qp R
’ OutdoorEnV/ronmnt o : ', s ,'_';"”».. c ,‘ A - - : o

. The envuronment in Wthh outdoor educatlon prlmarlly occurs For the purposes of thls
study it will include all wildtand sutes {city park to wulderness preserve) where schools or o

outdoor educatlon/recreatlon agencnes provude outdoor e}perlences for thelr N

part:cupants el j IR :-':3:-.:;,

- Outdoor Pursuit.é' ‘ - ;
~Ou’tdoor pursuuts are slmply outdoor- Ilvmg and transportatlon skllls These mclude »
| activities such as survuval tralmng mountameermg and rock cllmbmg backpaokmg
cross- country, skung canoemg kayak.mg and so one where some element(s) of
adventure challenge and rlsk to the partxc:pant prevatl

Oua//f/cat/on e Y

} °

A comblnatlon of" approprlate theoretlcal technical and practlcal knowledge in outdoor
living and transportatlon skills, experience and an ablllty to make sdund ;udgments while
accepting the leadership role of an outdoor educator ' e
Risk > _ o L : .
Rlsk is an expressoon of poss:ble loss in this study, lt should be’ understood that rlsk
taking in outdoor educatlon should be mfluenced by an’ evaluatlon of the odds (ie. the. rlsk
is a calculated one). ln hlgh rnsk outdoor pursunts, rlsk is obv:ously related to the skill and e
expernénce of the partlclpant less sklll mcreases the hazard to tljat partlcnpaht. Strong R i
experlenced Ieadershlp decreases the possibility of taking uncalculated or poorly |
calculated rlsks thereby re,ducmg the chances of an accident occurrlng on the outlng

Although risk may have subjective perceptlon elements thls thesus will focus on dealmg S,

with the obj Jectl\/e ‘real’ rlsks one encounters in outdoorpursuuts programmmg

? Gibson, supran. 3, p. 10. B
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. W//derness Enwronment

: Wllderness envuronments are outdoor envuronments where mans mfluence IS

,non—exlstent or not readlly percelvable, and where thef"env;ronment is . affected prnmarnly

e

Cw rewn -

by the_ forces of nature R

‘ Hy Research Methodology

N The majorlty of this study mvolved the appllcatuon of legal research to the
dlsmphne of outdoor educatlon and. as such lt utsllzed a number of vahed sources. - -

. Extens:ve use was made of statutes case reports and books of Iegal-authonty :
found in the Umversnty of Alberta s Law Llprary' As well a varlety of on- campus "and
off— campus llterary sources in law physlcal educatlon sport recreatlon and outdoor
educatlon were used The Sport Informatlon Rewurce Center in Ottawa. for example o
proved a valuable sourge of llterary materlal _ 'a . B

lnformatnon collected and synthesw.ed in a prelnmlnary study in the area of
'Outdoor Educatlon Leadershlp Certlfucatnon was uséful in defmlng the dutles of outdoor
educators Extens:ve use was also made of a 1981 Alberta Law Foundatlon research
pro Ject completed at the Um\Lerslty of Calgary under the djrection of March {outdoor
. .pUTSultS) and Henderson (lawl , e

In addltlon a number of recent fatal accudent enqumes and coroner s mquest
reports were rev:ewed for their relevant conteht and recommendatlons

~ Finally;. before developmg program guldelmes a number of. outdoor sports

governung bodles te.q., Canadlan Ski Assocnatlon Canadlan Assoc;atlon of Nordic Ski

Instructors, etc.) and practlsmg boards and agencies were approached for their existing ...

- standards and*recommiendations regarding their implementation. .

LI . . -

L e ——— . —— —— —— i —

1 James R. Butler, In lecture, University of Alberta, Edmonton, September, 1980.
v A _ 2



Thus chapter has been mcluded to lnsure that the reader has at least abasic
famlllaruty with and understandlng of ‘the structure and funct;omng of the Iegal system '
' employed by Canada As the mformatlon contamed herein is mtended only as background
and not of prlmary import to thls partncular thes:s only a very cursorytook at the system
has been provnded Readers desmng more deta:led explanatlons in this area ‘are advnsed to

U

refer to the references cited in this chapter. : y -

A. Sources of Canadtan Law . . . : i_ : - U
' " e o order to mterpret and ap_ply the Iaw the ‘courts rust rely upOn a number of -
‘'soyrces’ which establlsh what the law is. These sources have tradltlonally been divided
into two categorles 1) ’/ega/ ’ SOUFCBS which are in essence "the authorlty of any
proposition of law’1 and 2) ! /terary sources, Wthh serve prnmarlly in the recordmg of
legal sources : . - e ’ - SO
The two'most commonly used Iegal sources of Canaduan law are; 1) leglslated .
statutory enactments and 2) the ratuonale behlnd decusuons in ad juducated cases '
commonly referred to as ‘case law"”. Other legal sources mclude what GaH terms
subordrnate Iegtslatnon and may take the form of by layvs ordmahces statutory
nnstruments orders in— counbll and rules and regulatlons 'enacted by a person body or
' _ tribunal subordlnate to a sovereign ‘Iegnsla_tlve body."* _
in addition, two other'“legal sources of Canadian law which, altho_ugh' u‘se\t_i_ rather
' infrequently, may be of particular relevance. to this thesis include custom or convention

o~

and jUdIClal morality.* . T .o

L

' Literary sources :nclude books of authornty written by notabfe scholar,s and-

various aids used in Iocatmg legal source materlal"

in an attempt to keep this section brief and relevant onIy the. flrst two legal

s A ’&«'o-" -a

sources mentioned, statutes and case law, will be dealt with in any detail here Short - =
' Ronald®J. Walker. ang‘Walker __ne Eggb_s_h Liga_ Sys_em thlrd edutnon iLondqn ) e
'Butterworths 1872); pﬁQZ N ) B e

2 |bid. c

3 Gerald GaH The' Qa__a_d@gj‘ejga:r Svst em Toronto Coswell Co Ltd 19772 P 23

* |bid., p. 24. T

" -5bid:, -pp- .29-30..

-¢ innis Christie, edttor L,_ega_ rlt;ng and B_eﬁea[_cﬁ Map_ua_[ TOrOnto Butterwor'ths ]970)

. -

p11 o ' _ -
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R occas.lonally a problem, it should normally be soluble by "seeking to ascertain the -

. —-——"—__'___'___'_‘____—_~ v y

discussions of custom and morahty will also be mcluded becayse of thetr particular )
relevance to the toplc at hand . | '
Statute Law and fts Interpretatlon o ' » _

Leglslatavely enacted statutes are the most important solirce of Iaw The .
consustency and precnsron of the statutes created by Canada's e ected parluament makes
them the first course the courts take in attempting: to settle a dlspute In’ fact a Judge
must apply relevant statutes even if he does not. personally agree wuth them

Fortunately, statute. law is alterable through a repeal by the Ieglslatlve body whlch
created it or through the creatlon of a new statute to replace an outdated one. This may

be done to determlne the law where none prevuously exnsted or to aff;rm or reverse &
standlng ;udlcual decvs:on LR T

'

Examples of statutory acts whsch outdoor educators should be familiar wuth may
include education orvented acts such as Ie_agn_ng Em_f_esim Acts, Education and School
Acts and others such as NB.’Q.Q.U& and E’_r_gvm_ga_ Parks AQt_s Qccupiers' L_lamm Acts,
Emergency: M_Qd;ga_ Aid A_Q_ts and the Highway Aﬂs These and other relevant statutes will

 be dlscussed in Chapter. five.

Although due to the limitations of our language the lnterpretatnon of statutes is

\
B R

mtent)on of the legislator in relatlon toa glven set of facts "" and then applymg the statute

,accordingly. This means that the wordlnsg o‘f a statute should be interpreted as literally as

possible, but where ambiguity exists, the ﬁvords must be considered in their context.

In 1982, Canada patroated its constltutlon through the enactment of its own
C_Qg_sji_mn_o_n Act , RS.C. 1982 As no relevant cases have as. yet been heard- the scope

and implications of the new constltutvon on neglngence law cannot be stated at this t;me

s

Case Law.and the Rule  of Precedent . S I A

Case law the second- major Iegal source of law in Canada grew out of the ‘
prmcnples enuncuated through the—deoeSlons of courts” &ver the past sik hundred years
lnmally in Great Brltaln and subsequently in Canada."* Also often referred to as common

law thig ;mportant Iegal source of law developed and expanded its principles and content

[,

? Phillip. S. James lnter“QtQ _QEnglls La . tenth edltlon (London Buéterworth 1979)
p. S, .
s Gallfsupra n'3 p 25 ‘

&
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as new fact sltuatnons arose and were decided upon. by Judges , i
Wrth each new case, the Judge in ‘making his decrsnon ldentlfles the reason(s) for f
his ded|S|on (called h|s ‘ratio decidendi’) and’ the Iegal principle he lays down must be
followed {subject to certam reservations) by other judges dealmg with subsequent samllar 4
sutuatlons . '

3.
LY

Thls..compulsory adherence to prevnous decisions is known as the rule of |
| precedent The courtsiare bound to abide by. this rule of preced'ent in accordance with
the doctrine of stare decisis, which literally means "to stand by decided matters”, and
‘which states that once a court has laid down a principle of law as applicable to a certain
state of facts, it will abide by or adhere to.’that principle and apply it to all future cases in
which the facts are essentially the same.!®
The purposes of the rule of_preceden't are probably twofold. First, it removes
some of the, responsibility and accompanying psychoiogical pressure ,frorh ljudges by
' allowing them to justlf\r their decisions throuéh reference to previous f'indings. Second, |t
helps ensure order and consistency and hence, fairness andvcredibility in the common law
- system.!! _ 4 | .
ln Canada, this rule of precedent is manifested in the country’s hierarchical court
structure Thns means that the law in sach court is binding on any and all courts
subordlnate to that court!? Therefore | N
1. Supreme Court of Canada decisions are blndlng on all other courts in the land.
2. Provincial Supreme Court (Appellate D|V|5|on) decisions are binding on all courts of
that particular province. ' o
3. Provincial Supréme Court (Trial Division) jdécl“stons afe binding oh all District and- -~ °
s Provmcnal Judges Courts. - B o '
4 4 :D|str|ct Court demsnons are’ blndlng on Provmcnal Judges C0urt decnslons o
Decssxons of all provmcnal level courts, from Judges Court to the Provmcnal Court
of Appeal wnll only be“of persuasl\Te :/alueo in :che decvston maklng whlch occirs in. the -
courts of the other prov:nces and terrltoruts ‘The degree of their persuasive influence-is

? Owen H. Phillips, A A First Book of English Law. seventh edltlon {London: Sweet and
Maxwell, 1977).p 192,

1* Henry C. Black, B_Igg_Ls Law D_LQU_Qﬂu fifth edition, (St Paul, Minn. Wests Publishing
Company, 1878}, p. 1261

NJames, supran. 7, p. 17 .

12 Gall, supran. 3, p. 180. -
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dlrectly related to their relative position in the hierarchy in relation to the partlcular out of
province court attempting to settie the case at hand 13

To look, at the process in another light, a decision made in any court, save the

Supreme Court of Canada, may.be appealed in a higher. court and the hlgher court wull

- have the authorlty to affitm or ‘overide the decnsnon of the lower -court. Supreme Court
' of Canada decnsnons can only be altered or reversed by a subsequent Supreme Court of
-Canada dec:sron or By an act of legnslature '

" n addition to the appeal process. a number of other judicially recognized
procedures have been adopted by the courts “in order to mitigate the rigidity under the
operation of the doctrine of stare decisis and satisfy the dictates of justice and fairness.”
1* The best example of these prooessesis called 'distinguishing’ where a case-is-decided
on its own merit and not according to persuasive or binding precedents. To dlstinguish':a
case, the court must demonstrate significant dif ferences between either the societal
situation or the specific facts of the case at hand in comparison with the earlier ones.

As with statute law, the existence of various mechanisms which permit
modification of the common law (e.g.. appeals, distinguishing, etc.) facilitate its dynamic
growth with the society it is intended to serve. Unfortunately, its constant state of flux
also results in a certaln degree of mstablhty and uncertainty, not only for the layman but
aiso for the legal practmoner who must interpret it.

Custom and Convention ‘ ,

A rarely employed legal source of law, but one witn great potential for realization
in cases involving one or more outdoor educators. is that established through custom or
* convention. As defined in the preceding chapter, custom refersto a practice or
"applncatlon of methods which by common oft-repeated use by.the people of a society.
comes to acquire “the force ofilav? with respect to the place and suhject matter to
Wthh it relates.”'s Where no statutés or case law exists to set a precedent, a court will
often assess eliisting Acon\)entio'n.s'to determine their validity.

The validity of a custom has been traditionally evaluated according to Gladstone's

six criteria 1) antiquity, 2) continuance. 3) peacable enjoyment. 4) obligatory force, 5)

" ibid. pp. 180~ 186.
“bid, p 195
"“Black, supran 10, p R47
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certamty and B)tonsnstency 1 Techmcally tﬁe criteria of anthulty means that the custom
must be traceable back to at leagt 1 189 Fortunately m actual- practice the courts are
normally wnlllng to accept as Iav»r customs ‘which meet the r%mammg cruterla and ‘which-
-can be shown to have been in existence for a sighificantly long penod of tlme mo
However the problem of ascertalmng what constitutes a sngruflcanﬂy long-perlod of
tlme remams when does an oft—repeated practvce acqunre the poWer of law? Further
dlSCUSSIOh of custom and its lmpllcatlons for outdoor educators n@y be found in Chapter' |
ten. ‘ '
Morality

In cases where no statutes or adjudicated precedents are applicable arnd where
custom and convention are either non- existent or extremely conﬂuctnng and variable, the
judge "must find out for himself; he must determine what the Iaw ought to be. he must
have recourse to the prmc:ple of morality." Although sutuatlons such as these are
typncally rare, the relative infancy of, the field of outdoor educatlon may lead to more
than one decision being made through this final recourse. ,

A judge assessing such a case is likely to weigh on his imaginary judicial scales,
'the social utility pf the activity {i.e., in this case, benefits accrued through participation in
the outdoor activity} on the one side and the prbbability of loss (i.e., injury or death) on -
: thé other side. The fulcrum of the scale repreéents the retative cost.of increasing the
safeness of the activity, without sacrificing its supposed benefits to the participént”

A

B. Divisions of‘Canadian Law : 2

The various sources of law manifest themselves in a number, of cétegories.or
divisions of law. Although each di~vision is intimately related to all other divisions, time and
space will not permit a detailed dest:ription of the entire structure in this work. The
writer will, instead, restrictthis discussion to an iliustration of the differences; between

public and private law and also among a few of the subdivisions of private law, one of

which is the tort Iaw on which this study will focus.

¥ Ronald J. Walker et al, The English L_e_ga_ System , fourth edmon (London:
Butterworths, 19786), p. 58-9.

1" ibid.,, p. B8.

* Gall, supra n. 3, p. 30, quoting Gray in The Nature and S_Q_;L_c_e_s of Lh_eLm 1921, p.
302

1 Ellen |. Picard, In lecture, University of Alberta, Edmonton Sept. 1981

-~
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Substahtive Law - | . ._ T R L
A. Public Law | |
- Constitutional Law s L R
. —,.Cr‘im‘inal La\}v‘”;" |
| — Administrative Law A
B. Private Law o ;. L
~ Contract Law. SR T -
= Tort 'L“a_w.}; e | | B |
In reviewing the above \di'visiooal eumrhafy, ihfe reader begins with the p‘ositive
domestic or 'substantive’ legal principles identified in the legal soorces of Canadian law.
This division of law as opposed to pubhc mternatnonal law |s orrented toward govermng
the people of Canada Substantlve law xs dehneated into two davnsuons pubhc and pr:vate
'Iawj. : . : _ ,

Public Law

Public law includes constitutiongl, administrative and criminal law, the three "areas

_of the law where the public interest id/involved " Of these three subdivisions, criminal

blic law and used to‘_differentviate it from
\ .

i

law should be identified as an exam le of
private law.
Criminal 'la\‘/v involves the judgment of offences committed “against the state,
against the, peopie and against the public interest " 11 as opposed to wrongs done to
specrflc individuals. It serves to punish individual criminals, to protect society from them
and to deter others from foll.o“wmg similar courses of action: restitution of wrongs is not
-one of its objectives - . .
in a criminal pr_oceeding, the crownmprosecutes the accused individual for violating
one of its crvmmal statutes; for criminal law is aimost entirely statute law. If the accused
is fo\‘}ond guilty of intentionally committing a crime, then he/she is convicted and
sentenced. usually to a fine,or term of incarceration in a federal or provmhgovernment
operated rehabilitation institution. . ‘ \

- ™ Gall, supran. 3, p31 . ' ST T
”|bldpp3233 : : ST
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" ‘Private Law o v - _ -
‘ Private law or cuvul faw as lt is more commonly known m\}olves the attempts of .
© . "ohe lndlwdual to clalm restltutlon from another tre\ndual who. he beheves has wronged
 him: As lllustrated in the dlws:onal sumrnary above there.are-a great rnany subdwusnons of

pnvate law, far too many to consider here. . - . B
- ~ The only type of private law thls theSIs wnll deal wnth is tort or neghgence law
' where ‘one individual is-attempting to. receuve compensataon (usually fmancnal) for an
m;ury(nes) He/she received due to what he percelves to be the- negllgence of-the person
- he is suung Jort faw has the compensation of. victims as ltS prlmary aim and usually nOt
. ‘the punishment or. rehablhtatlon of the defendant (person bemg sued)
In a civil tort actuon tﬁe plamtlff (person seeklng remunerat;on) sues the defendant
.and if the plamtnff wins, the court orders the defendant to pay the: assessed damages to

. mmoa Gy e o'o"_-vr."."‘-‘_ B

theplamtlf.f o :_ RN

‘ Although the ob Jectlves procedures and results of pubhc versus prrvate law
' ‘cases appear fo.- dlffer quote dramatxt:ally the‘ ‘dlstmctlon lies more i the Iegal
- jconsequences of the action than m the actual nature of the act or omnssnon |tself Asis”
"vfrequentiy seen the same set of facts may constttute both & crime and a civit wrong 2
and therefore be trued in both courts For example an impaired driver mvolved in a motor
vehicle accident may face crlmlnal charges for |mpa|red driving as weil as a civil suit
brought agalnst him by one he injures through his recklessness
Although the reader is encouraged to keep in mund the mtlmate relatlonshcp
existing between all divisions of the Canadlan Iegalastem; only ‘tort actions w‘ill_‘be

considered in the remainder of this study.

C. The Canadian Court System \ .

In 1867, the British North American Act granted the Parliament of Canada the
right to establish a Supreme Court of Canada ?* and the-provinces of Canada, the right to-

.create the necessary courts ih each province 24 to enforce the laws of the land.

-_‘“James supran1lp173 ' L.
,ﬂaN,A___QI(1867)30and31V|ctor|ac3 s. 101 e
i 82 (141 s T
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Although minor variations exist, especually at the Iower court Ievels the courts

- present in any provmce ‘include the follownng

- The Supreme Court 6f. Canada
.= The Supreme Court of a'Provinoe '
' - Appeuate-b&isio’h
. = Trial Division

- Co‘unty or District Co)urts R
B S,urrogate,(;ourts
- Provtncial'Co_urt'

-, - = Juvenile. C-ourt :

- Family Coprt '

- Provnncnal Court (Crrmmai Dlvrswn) e

- Small Claums Court 25

The functnons of each given court may be found in the enabhng statutes

n estabhshmg that part:cular court (e g The S_up__em_e Court Ac_, Ine st_tu_g Qg_un_a Ag_
.Ib_g ELQ)LDQ[B.C.QHLIS Ag‘t etc) In addmon Ibg .Lud_LQa;uLe Act and the rules of court are

X examples of other types of statute Iaw distinct from the enabliing court leg:slat:on Wthh

must be considered in deflnmg the jurisdiction of a Provuncnal Supreme Court26 it

becomes readily apparent that the sources wh;ch |dent|fy the functuons of any partncular

court are numerous and complex. At this point, it may be wise to leave the sources of

Canadian court functions and turn to a brief review of the functions themselves, v

especially those pertinent to civil'cases.
The Supreme Court of Canada

According to the &mmg Court Act: '

The Supreme Court shall kave, hold and exer
civil and criminal jurisdiction within and for Canada; and the judgment of the

Court is, and for all cases flnal and conclusive: ¥’

cise exclusive ultimate appellate

This general court of appeal is presided over by oné Chief Justice, who is also -

the acting Chisf Justice of Canada and eight Prusine Justices. * At least five of these

 Gall, supra n. 3, pp. 99-104.
¢ Gall supran. 3, p. 98.

“SuQLQmeQQ_u[_A_Q RS.C. 1970c 259, s 3
» lbid, s. 4.

P



“than the settlement in the partlcular case a B

' The Supreme Court of a Pravince L PRI S

.The Surrogate Court

a

Justices must be prese'nt to hold court'” SRR o
in terms of civil case authority, the Supreme Court hears aIl appeals under the

1974 amendment to the s_um:_em_e Qo_u[t Agt, but only if: the lssue is. oftpubllc or legal

* tmport or of mlxed Iaw and fact" 30 ma‘dltnon there ns no stlpulaflon as to the quantum

of money myolved in the case, the legal prmcsple evolvmg from the caSe is mére cruc:al

e

Thls court is the hxghest Ievel cour't, w:th crnmlnal and cxvnl Jurlsdlctlon in the'

' province. 3 ‘Fhe majority of cases and appeals from lower courts are heard wuthln the _
. Trial division _o_f this court 3 All ch_ mattérs over a set moneta‘ry amaqunt a_revhe_ar-d here |,

.. I, o
PRSI - e

The Appellate dnylSlon of this” court wnll hear among other dutles all. o:vul matter

appeals from DlStl’lCt or County Court and Supreme Court Trlal DlVlSlon " a8
o

v

.CountyorDLstnct Courts - c e T e

Most provnnces have two or more County, or Dlstrlct Courts and agaln their

~ function in civil‘cases wnll be to hear those d:sputes \Nlthln a pre-determmed

geographlcal and monetary jul’lSdlCthn 3% - o C m .

N

-

Surrogate Court cases are adjudicated by County or District Court judges and

normally deal with lSSUBS such as testamentary matters and wills and the guardlanshlp of

chlldren«37 _
"'-"Prownma/ Coun‘s [ e P L R
ThlS COurt is subdwaded mto Juvenlle Court Famity- Court; the Provmcual Court S

‘

‘ lCrnmlnal DIVISlOT\) and Small Clalms Court nonq‘of Whlch are hkely to be relevant to the

study at hand

¥ Ibid., s. 25,
* Gall. supran. 3, p. 101,

% bid, pr 101,

1The Judicature Act, RS.A. 1970, c. 193 8.3

B.bid, s. 15 and 186.

3 Gall, supran 3, p. 103. ~ .
3 bid., p. 103. - : .

% |bid.,, p. 103. . :

37Ih§S_Lm_g_aj§§;Qu A_Q_ RSA 1970.¢c. 357, 5. 13.
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The courts wnth ‘which the reader should farmllarlze hlmself are the County or .
Dlstrlcrsourts in hls area “both le:Slons of the Supreme Court of hlS provmce and of o
course the Supreme Court of Canada A tort case may be mntlated in elther the County or j
Dlstrlct Court:in: -an: area ot the ”T r|al Dlwslon of the Supreme Court of the prevnnce in-
whuch the uncudent OCCurred |f ‘the claim for damages exceeds the stlpulated minimum for
that provmce s County/Dtstnct C0urt The unsuccessful party, if |t 50 chooses may
appeal“the frial- decmon“to the Appellate Dnvasnon of the. Province' s Supreme C0urt and

the defeated party of thns appeal may make a final appeal to the Supreme Court of

Canada

i)

v' .
-

D Steps lnvplved if a Cwnl Court Proceedmg ) _

‘ " Although thls process can be Quite complex and drawn out,“often over a peruod

of years, a qunck review of the crmcal path these proceedungs typccally foliow may be of

mterest to the reader T e L .
After an accident occurs the injured party obtams legal adwce from hlS lawyer

concernlng the advisabilify of proceedmg with a {awsuit. If he decrdes to sue, he informs

‘his lawyer of thns ‘fact a@hd the wheels are set in motion. E _ e .
The Rules of Court of each provmce lay out the complex, but consrstent

procedure whxch begins w«th the initiation- of a sif and termlnates wnth lts settlement or a

L e

)udgment and assessment of damages by the courts Brlefly the follownng steps are, or

may be lnvolved

1. The Servmg of a Wr/t = Thns imvolves the tssuance of a wrlt by the plauntlff to the.
. defendant outhmng the case as.he percelves |t the restitution sought and :
‘suh}ﬁnonsmg the defendant to enter an appearance Wlthln the prescrlbed tlme : o

'perlod" B L e "\‘t\'
2. P/ead/ngs - Hf the two parties fail to settle out of court and if ther'e is some

dispute of the‘ factsf then hothﬂ parties begir{ plea.dings The plaintiff's pleadings are

called Statements of Claims and the defendants Statements of Defence and once

completed (whuch may involve more than ong amendment by each party), they are

3 Phllhps supra n. 9 p. 372.
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" both filed away ina record for: the trial judge's use later. * Frequently the
' defendant's Statements of Defense wnll mvol(le one or more counterclalms le.g. |
- : "llablel and/or the lmpllcatmg of addltlonal partles to accept at least a share of the\l
_ Inablllty ) u,ﬁ o T s D T T . R T

| 3 . Drscovery-Penaa‘ Durmg thls mterlocutory perlod between pleadlngs and tnal

each lawyer is permltted to ask the opponent party to answer. under oath, a number

- of written questlons a0 regardmg the material facts of the accudent and injury. These

inquiries and replles are "recorded and may be transcrlbed for use at the trlal Ca

R TR Summary Judgmeni or. Tr/a/ - If the two partles have stlll falled to settle the -

h matter out of court the pursuanc’a of one of two alternate courses of actlon is |
hkely i3 the facts of the case-are not in dlspute and if the results of the case
depend solely on the appllcatlon of the selected law, then a summary judgment’
may be made by the Judge 2 1f the facts are in. dlspute and/or if the law is - -
uncertain, then the case may proceed to trial. '

5. Trial Brief - |f the’ partles have. still not buckled under the pressure of setthng out
‘of court, “then a trlal date and place are set During the period before the trual date
lwhlch may .be up to and even over a year away in some jurisdictions), both partles

. Iawyers prepare to present thelr clients’ position to the best of thelr abulltles
6. T r/a/ -Ifa ]ury is to be used they will be selected before the trial date Fortunately

most cases’ are resolved by Judge and not judge- and jury as the time: and costs are .

0y

muchredUced R ‘- R s B e

- -

Followmg opemng statements by both counsels the’ plamtlff s lawyer presents the
planntrff s case and examlnes his wutnesses These witnesses’ are then croSs.—~exammed by

.the defense lawyer and they ?ﬂ} subsequently reexamined by the plamtlff slawyer
rep

- before the entite’ procedure eated in reverse with the defense s wntnesses If the

plaintiff can provude suffncuent evndence to estabiish at ieast a prima facie case (a case
established by sufﬁcuent evidence by the plaintiff which can be overthrown only by equal

.or greater rebuttlng evidence produced by the defense), then the defendant will be

¥ M. McDonald, Legg_ Eirst Aid, ( Toronto: Coles P’ublishlng Co., 1978}, p: 33

‘o James, supran. 7, p. 65. o

“ McDénald, supra n 39.p : ’ ’ B o
2 R Gerald Glassford, Rlchard lVlorlarty and Gerald Redmond Physlcal Activity and Legal
-Liability,” CAHP.ER. Research Councll Monograph p. 8 '

P

.
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~ obliged to present evidence which proves he shouldnot be held liable, that some other

. defendant is'liable, and/or that Bven if he is. Iaable the plaintiff has overestimated the

S (

damages ik -

Followung these presentatuons and closmg addresses by both counsels, the Judge

has the optnon of entermg a directed verdict ( judgment) for one party or the other, or if

he is uncertam he rnatntams the nght to "reserve judgment to consider his decnsnon Rl
a Juryzhas been InVO|V6d the judge may either enter a directed verduct or send the case
o th.e Jury for their decision, "instructing them on the law to be apphed to the facts as
they were presented during the trial.” o
Once the Jury s verdict is reported to the court, "it is reduced to a Judgment
directing dlsposmon of the case." * The losmg party is usually held responsuble for
paymg their own court costs and legal fees as well as those of the winning party. The
'actual amounts involved'wtll vary significantty depending on the difficulty and duration o}
the case and readgrs interested in estimating these costs a‘re adtfrsed to refer to their
province's Court Schedule of Rules. It should also be remembered that Iawyers fees
, (both the-plaintiff's and the. deféndant's), or parts thereof, are often over and abovi those
cvted in the schedule and altogether costs and fees for both partnes may easily rise into
the thousands of dollars.
_E A'ssessment of Damages .. . :

- At the conclusion of the case, if the defendant has beén unsdccessful in ‘
convincing the Judge (or Jury) that he, was in.nNo- way hable for the ptalntn‘f s m&rles then
_he will be regunred to pay at least a portuon of the assessed damag'est If a third party has
4 'wb'een shown to be liable as well, and/or if the plainti'ff‘himself was carelesis\z'n some way

which contrlbuted to his injurylies), then the assessed damages may be apportxoned

. . Ry

among the neghgent parties as the courts decide. ‘ Y N
Damages are assessed and awarded an injured plaintiff according to the principle

of ‘restitutia jn integrum . money is awarded in ar.\E gtempt to restore to the wictim

 tbid, p. 8

*¢ Phillips, supran. 8, p..375..

- 4 Glassford et al., supran. 42, p. 9
‘ lbid. p. 9.
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A
"what ‘he has lost asa result of the acmdent" o As restoration is lmpossxble for many
'vnctnms {e.g. no amount of fmanc:al remuneratlon is’ gomg to allow a quadrapleglc to
en Joy a walk in the park againl, the damages’ usually attempt to compensate the. plalntuff

for the unique loss he has suffered The compensabnhty of the plalntiff does not depend

solely on the “seventy of the in ;ury but rather on the consequences to the individual

\~

‘affected by the tortious act" 4
In order to make the task of: assessmg damages easier, the courts have

categorized the types of consequences ‘which -may warrant compensatlon These - ”

categories mclude L '\, .

1. the physical lnjury ltself and the pam and sufferung assocnated wrth it up
"~ to the time-of trial )

disability and loss of amentities before trlal

loss of earnings before trial s

expenses incurred before trial

pain and suffering expected tobe suffered in the future enther

tempararily or permanently . Y

loss of amenities after trial : : , S

R loss of life expectancy ' o

TP w8 loss of earnings to be suf‘fered after the trial and mto the foreseeable

. ~ future

8. cost of future care and other expenses
49 ) . W

Inthe case of .a fatal accndent the dependents of the deceased and/or his estate

NO OhAWN

may have a right of actnon ThIS statutory rlght of actnon granted only gnr the hmlted =
claim of. spec:fled dependents rests upon their loss of dependency the loss of securlty
they derlved from the continued existénce of the deceased.” 30

Damages sought by the in Jured plaintiff will all fall under one of two Iarger .
_categories, special and general damages. Special damages pleaded will include all of those
expenses which can be reasonably precnsely calculated such as T'nedlcal expenses, Ioss
of earnings and/or business proflts st General damages which are more arbttrary |n

nature and less given to precnse calculation, mclude things like: compensat»on for’ paln
( ~

-
-

“h\\'_. . 5

*7 Phillip S. James w1th D.L. Brown, G_e_ng_r;al Principles Q_f_m (London: Butterworths
1978), p. 428. '
** Lewis Klar, editor, Studies in Canadian Tort Law, in CA. Wright and AM. Ltnden C_ana_dmn

Tort Law: Cases. Notes and Materijals, seventh edition, (Toronto: Butterworths 1980), p.
14~2. . . .

* lbid, p. 14-3.
% James, supra, n. 47, p. 406.
" Walker et al, supra, n. 16, p. 279.

.



‘ 'sufferxng loss of amerutles and mconvemenr:e R

TS

The amount- of- damages wull vary tremendously with the‘specﬂ{: consequences, _—

~the court is attemptlng to compensate the victim for

The greatest quantum of damages have in recent years been ﬁwarded to victims

rendered quadrapleglcs and parapleglcs due to the extremely hlgh cost of thehospltal

and home care they requnre for the rest of their llves For example over the.past decade

and a half, there have been three Supreme Court of Lanada case decisions made

‘ concernmg youths (fifteen and slxteen years of age) rendered quadrapleglcs as a result

of school gymnastlcs accndents I the flrst M_a_qlsa_y v GQ_\La_Q S_gh_Qp_ Unit No. 23 of

Saskatchewan . # a student umured when he fell from the parallel bars was awarded one

| hundred and elghty three thousand dollars. A decade later, in lhgrmgn V. Board of _
. S_c.hml ILu.S.tﬁe.s (Prince G.e.Qm.et British Columbia) * a flfteen year old. boy mJured when

he vaglted over'his protectlve landlng mats, received an unprecedented one mllllon flve

hundred and thirty—four thousand, and fifty—nine dollars Three years later in Mevers v.

.Ee_a, County B_Qﬁ[d of Education 5% a lad injured- whlle attemptlng a d"smount from the

)

rlngs and his father collectively recelved almost elghty thousand dollars inspite of the
courts fmdlng that the boy was twenty percent contr‘lbutorlly neghgent for his injuries.

The Meyers settlement was notucabty less that ‘-the prewous two because the'plaintiff

“made a substantlal recovery, although he will suffer permanent partial dxsablluty "ose

The assessments for victims.losing half of their limb functiofs may easnly exceed '
the half~ —million dollar mark “n 3 recent Brltlsh Columbia Supreme Court decns»on« a young :
4

woman recelved siX hundred thousand dollars+in compensatory damages when she was

-

) rendered a parapleglc by reason: of anurles suffered in a parachute Jump she attempted

durlng an lnstructnonal course offered by the defendant. 7 .

Because of the tremendous variety in the types of expenses an accident vuctlm

may incur, and the range of amounts the courts may award for each type, the quantum of
amages -to be awarded in any.accident where liability is found is difchult, if not

|mposslble for the layman to estimate. ' ” .

___________ ——————— -

.S bid, p. 278

53 {1968] SCR. 5892 (S.CC). .
% [1978] 2 S.CR 275 (S.CC)
5511981] S.C.CD. 3081

3 bid, S.CR. 3081-82.

$ Smith v. HQJZQDA&QMSQQELL (1981}, B.L.D.Civ. 3391-01.

J



tests’ used in their- apphcatnon in a Canadlan court of.Jaw. The various _aspects of thisared =

o . :

T ul' THE BASIS OF TORT LlABlLlTY '
o

Slmliar to the precedmg chapter thn,smsectnon is mterlded to. prov:de the reader N - ‘

’ . wnth a baslc background farmluarlty of the functuons and prmcrples of fort. Ilabnllty and the -

L -~

of law will nbt be. dealt wnth m any great detanl and apphcatuon of the matenal contamed

A The Functlons of‘Tort Law

herein to the field of outdoor educat:on wull be reserved Iargely for succeedmg chapters

especually chapters $ix through ten.

e S s

N . . e g ] T, st A
G \

“'The word tort denyes from the Latm tortus (tvwsted) and is also dlrectly

connected with the French word tort {wrong).! Hence thls body of law is prumanly

- concerned wnth compensatlng vuctums who have sustained in jury as a result of the

conduct (or mlsconduct) of others. Salmond quite succmctly defines and clarifies a tort
when he cails it "a civil- wrong for whlch the remedy is a common law actnon for:

unliquidated damages, and which is not exclusively the breach of a contract or the breach

<

‘of a trust or other merely equitable oblugatlon 2

In addition to lts aims of Justlce compensatlon and appeasement of accident

vnctums tort law has a number of other functions. One such functlon is the assessment of

.- the relattve abnhtles of the respectlve parties to bear the financial loss which must be

accepted.byv one or the other. As defendants in tort cases are often publicly funded or

highly insured agencies, they have the capacity to bear an economic loss by incteasing

their rates and thereb‘y .d'istributing the cost among all other purchasers of their goods or

services. The doctrine of strict liability ("without fault’) for inherently dangerous activities'
and/or conditions and that of v'rcaf?ﬁus liability both developed'out of this philosophicail

basis. ?

Punishment of wrongs committed and discouragement of repetition of the

.wrongful,act by the original wrongdoer as well as all other members of society are two

! Phulhp S. James, General Principles of I_hg Law Q_tlgns fourth edition, (London:
Butterworths, 1878), p. 3.

? Cecil A. Wright, and Allen M. Linden, Canadian Tort Law: Cases Notes and and Materials,
seventh edition, (Toronto: Butterworths 1880), p. 1-2, quoting from Salmond on the Law
of Torts, seventeenth edition, 1877.

‘ibid, p. 1-6, quotlng William L. Prosser in __a_nﬂbg_g& of the Laﬂ of Torts , fourth
edltlon 1971

30 . .



- "other subsndlary fmetnons of"tort law

.,_c_ w o=

B Ge‘neral-PFinciples,.'of ‘[iability'in Tort Law

| . A-tort is:not & specsflc wrong 'Rather tort law refers to the. ldentlflcatlon of 4
vanety of wrongs lncludlng among others assault battery, false lmprlsonment

' defamation and negligence. Neghgence leads to the most lltlgatlon and is the tort which
will form the focus of this partlcular thesis.

The tort of negligence is concerned with’the rnanner in which all "activities are
carrled out and not any particular actlv:ty TAA negllgent act or statement is one which is
viewed as reckless careless and/or lnvolvmg Judgmental error ' T

The allegation in a negligence actjon is basically that the defendant paid

insuf ficient attention to the interests of others; and has pursued his own
objectives, at the risk of the safety of other persons lives and property; and
this is perhaps the foundatlon for the view that negllgence is @ moral fault *

Unlike a criminal action, the plalntlff involved in a negligence case need not prove
any .intention of committing a wrong on the part of the defendant proof of negllgent

~

conduct alone is deemed suffnc:ent

C. Negllgence The Basis of Tort Liability ‘
The followmg flve erltema must be proven by the ,clalmant before he/she may

have a cause for action in negllgence _

1A duty of care owed by the defendant to the plaintiff, requiring that the defendant
meet a certain standard of care

2. A breach of the established.standard of care or.a fallure to conform to it

3. Actual injurylies) suffered by the plaintiff.

4 A proximate connection between.,the defendant's conduct and the plaintiff's ’
injurylies). ‘

5. No conduct by the plaintiff which will be prejudicial to his action (i.e., voluntary

assurnptlon of risk).¢

© 4.Patrick S. Ati yah, Accidents, Com QQ sation and The Law . (London Weidenfeld and - -
Nicolson, 1975) p: 36 :
S Ibid, at p. 8% . S

¢ John G. Flemlng kaw of Torts . flfth edition, (Sydney The Law Book Co 1977), pp. -
104 105. -

& -
-,



. " The writer would now like to look at each of these c‘riteria separately.
Duty of Care 7 A ' _ | ‘ »

| The concept of a duty of Care implies a relatlonshlp between the dgfendant and.

the plamtlff or-the class of people to which the plaintiff belonged (e g. drnver—-pedestrlan

teacher - -student, leader—program part:cnpant etc) - \

Duty of care is normally not a questionable issue in estabhshlng a cause of action,
excépt perhaps_ in cornmcn adventure” types of situations or where an agency divorces
\ itself from the actions of the staff whose conduct is iv;\ question. |
' Standard.of Care , - .- . . e . o< e e

Determining the appropriate standard vof care for an individual r'elating 1o a given
group ina épecified environmental setting and participating in a particular activity ;
_becomes much more, difficult, However, once the standard.is established, proving
whethet it was breached or not becomes a somewhat easier matter.

The Reasonable Man ‘v )

Thé courts have created an objectively employable fictitious ity, the
‘reasonable man', to help define the standard of care reduéred in ady risk situation. This
reasonable person was first introduced in 1856 by Baron Alberdo \)en he defined -

negligence as: ’ \/

~..the omission t6 so something which a reasonable man, guided upon those
considerations which ordinarily regulate the conduct of human affairs, would
do, or doing something which a prudent and reasonable man would not do. ’

_If the defendant can show that a rea‘scnably prudent person placed in the same

circumstancés as he found himsel!f, would have acted as he. in fact actedthen he will

[

have met the standard of ¢are requured in that situation and will not be liable.

in addition to being granted. average skill, intelligence, memory and Judgmental
capacities, the reasonable man is’ deemed to be one who takes the time to use foresight
to seriously consider the potential risk present in the situation.

Negligence, it will be recalled, consists of conduct involving an unreasonable
risk of harm. Almost any activity is fraught with some degree of danger to
others, but if the remotest chance of mishap were sufficient to attract the
stigma of negligence, most human action would be inhibited. Inevitably
therefore, one is only required to guard against those risks which society
recognizes as sufficiently great to demand precaution. The risk. must be great
before he (the reasonable man) can be expected to subordinate his own
mterests to those of others. Whether the act or omission in question is one

" BlYth v. Birmingham Water Works Co. (1856), 11 Ex. 781. i
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.~ + .. desisting: from.the vehture ortaking ‘a; particylar’precadtion.® "

S

which a reasonable man would recognize as posing an unreasonable risk must
be determined by balancing the magnitude ‘of the risk: in the light of the
likelihood of an accident happening and the possible seriousness of its
consequences,.against the dif ficulty, expense or any other disadvantage of

e FE R T TR P L e EC AR
“ " Therefore, an accident must.not only. be possible, but-in fact likely, before the
defendant will have breached his standard of care; "there must be a r‘ecogn‘izable risk of
injury sufficient to cause the réasonable man to pause.” *

In addition to the consideration of the likelihood of injury occurring, an evaluation

~of the potential severity of such injury is also an Moplortant aspect of 'afri'sk':assés'ément- R

Gt-the activity and the. . o «

bl

Thf re{agsggatglg,rpan#vyjjl;g]soqqcépstc}ef the ab geols ateness
potentiar risk for each individual involved. For example, I Ratoon, an obese thirteen
year old boy‘fractured\a Iég whi‘l‘e performing a‘seven~foot vertical jump off somé
bleachers as part,@i;a required physical education class; The instructor was found
négligerit ,and:fhe s.ﬁ:hoowl boardv iheld Iiable- because this éctivity was: perceived by the
courts to be very dangerous for a youth in the pla}ntiff's"physical condition and the

instructor should have foreseen the risk of harm to\this individyual. 10

And finally, the reasonable man will consider the degree ©f risk in félat'i.ah to the

b

utility of the conduct or activity being pursued. Linden constructed.ap equation-which
weighs the aforementioned factors in relation to the purpose of the act and the cost of
reducing the hazard. The equation states that PL = OC

where!’ ‘ ‘

P is the severity of the potential harm which is likely to ensue if the accident
transpires, o

L ts the likelihood that the harm wili occur,

O is the object or purpose of the conduct in question and .

C is the cost of eliminating the hazard which the defendant must bear

Linden states that:
If the probabitity times the loss is'greater tham_the object times the cost,
liability ensues; conversely, if the probability times the loss‘is less than the
object times the cost, the conduct is blameless !?

Unfortunately, this equation fails t& account for the degrfee to which the individual
LY f

‘can gstablish that the victim has voluqtarﬂy assumed responsibility for his own safety

¢ Flerﬁing, supran. 6, pp. 113- 114, quoted and accepted in Dziwenka v.Mapplebé&ck.
[1972) WWR. 350 (SCC) .
? Ibid., p. 114, N

'* Boese v Board of Education of St. Paul's Roman Catholic Separate School Dictrigt No.
20 (Saskatooon) (1876), QB. 607 (QBD) - .

"' Allen M Linden. Canadian Negligence Law . third edition, (Toronto: Butterworths 1982).
p 102 )

Y lbid, p 103
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The followmg case demonstrates how the. combmatlon of factors Linden does
sdnscuss have been hnstorlcally consadered ln Bg]_tg_n an_d Qm_er_s \ S.tszne 13 a. cncket ball
- was struck. over a seven-Foot fence and struck’ and in ;ured the plamtnff travelhng ona -
roadway one hundred fest from the. fence Although the ball had been hit. over the fence
half a dozen times in the preceding thirty years no one had been injured in this manner in’
-the entnre nmety years the pitch had been in use. The House of Lords held that the
hkehhood of m;ury and the potential for it to be severe should it. occur were mlmmal in

| crelatlon to the utahty o§‘ the game and tbe cost of ehmnnatlng the hazard (| e buxldmg a_

l‘ s a v

In the crowded conditions”of modern life even the most careful person

cannot avoid creating some risks and accepting others. What a man must not

do, and what | think a careful man tries not to do is to create a risk which is

substantial.. In my judgment, the test to be applied here is whether the risk of

' damage to a pefson on the road was so small that a reasonable-man inthe™ .7 % .

position of the appellants, considering the matter from the point of view of’

safety, would have thought it right to refrain from taking steps to prevent the

dg?r In considering that matter ! think that it would be right to take into Lo
36unt, not only how remote is the chance that a person might be struck but

also how serious the consequences are Ilkely to be |f a person IS struck ‘

In chapter six, a closer fook at this test will be~made consrderlng :he legal vuew of
the utility of outdoor actuvrtwpursunts in relation to their potentlal rnsks. '
The Prudent Professional y

e The Standar.d .o.f;care will:be higher ‘than that of t'he_ ffe_asonable rnan‘for individuals,
presentin;; themselves as professionals in a field of endeavor.\:b«nd although the particular
standard will vary from one-profe’ss’ion to another, commensurate with the type and
degree of knowledge and technical skill-required otlts practitioners, all professional .
people are expected to "measure up to the standard" of competence;_of the ordinary _
person professing such special skill. 3 _ | o
A highly trained specialist will normally be expected to conform to a hngher :
standard than the average professional in the same field (e.g. an orthopedic surgeon must
. conform to higher standards than a generalpractltloner) However anyone holdmg
himself up as a professional will be expected to conduct his practace at the level he
~ advertises himself For example, a chiropracter who fauled to proper!y dlagnose the
condition of a patlent because he had not been tramed to do so, who did not request

(19511 1 AlER 1078
' |bid., p. 1086. -
" Fleming, supran. 6, p 109"



= ass:stance in makmg the dlagnosm and who as a result gaye .an lmproper treatment to the -
B patlent was found liable” for negllgence in. passmg Judgment Hyndman J,A stated
the defendant held himself out to be, at least, a reasonably prudent and
" skiltful man... His falling short of the knowledge and skilt which 'he should have
possessed to diagnoge the case, and. working in the dark, presuming to deal
with it, ln effect regardless of the’ results constltuted negligence... 1¢
Nelther does the law make any specral concessions for the begmner 17 Just as a
new driver must ablde by all traffic laws and be held liable for any accndents he may
cause SO must the newly tralned professional who accepts the pOSlthl’l be prepared to
dbal wuth its many conttngencnes ‘ }
h Professlorﬁl negllgence warrants spec4al consnderatlon by mdvvnduals acceptlng
the role. of outdoor educator and will be dISClkSBd further in chapter six. ‘
The Careful Parent
L Yet another- standard 'of care which will be discussed further in subsequent. '
chapters is the standard of the careful parent adhered to by members of the teachmg
profession and most others charged w1th respons:blllty for the supervision and care of
children. This doctrme flrst evolved out of Justice Cave's late nineteenth century
: definition of 'a schoolmaster s duty In hns own words, "The schoolmaster is bound to take
such care of hIS boys as a careful father ‘would take of hlS boys
Although the standard of the reasonable and careful parént has come under much
crrtrcrsm -of late.due to the specnal tralnmg teachers have and the class {izes they must
__contend w;th even the most recent. Supreme Court decisions’in Canada dealing with
teachers have employed this doctrine in determining the appropriateness of the standard
~ of care rendered. | | \
Agaln |mportant implications of this standard for outdoor educators deallng with
' chlldren and adolescents will be dealt with in chapter six. ‘
~ Causation '
Proximate Cause - The Foreseeability Test
Assuming that a plalntlff can demonstrate proof that the defendant breached a
duty ‘to care for him and that he ‘was injured, he then has the often onorous task of

'*Gibbons et al v. Harris {1924] 1 WWR 675. atp 7086.
" Fleming, supran 6, p. 110.

** Williams v. Eady (1893), lOT~LR 41
" Thornton v:'Board of School. Trustees Prince Qegrgel197812scn Mﬂﬂ_&ﬂ[
C_Qum&QaLdsLEduca_uQ_lleellscco 3081



'.; . proving. that the defendant s fauure to:conform to. establlshed standards was the
-'proximate calse’ of hls in;ury(nes) 20" That is, l'fer must show conclusmely that it was in fact L

1

_ the defendant's error or omlssmn and not some: other mdependent act or cause (by

.' .nature or anothervparty lncludlng the plamtxff hlmself) which precupitated the acbldent

resultmg in the plamt;ff s in ;ury(les) u . ’ _
Today the courts commonly apply the foreseeablhty test to estabhsh causatson

-The reasonabie man is held to possess an average capamty to foresee harm comnng to.

’-lndlwduals to which he owes a duty and should one. fail. in meeting this standard of

; foresught theh he will be Ilable for anyin Junes which.ensue as aresult . . . 9

-+ In advocating a shift from the earlier used directness rule to this foreseeability

.

test, Viscount Simonds argued that: ‘ o -
It is a'principle of civil Ilablhty that a man must be considered to be
responsible for the probable consequences of his act. To demand more of

him is too harsh a rule, to demand less is to ignore that civilized order
requnres the observance of .a mmnmum standard of behavnor 1

and later: ' S - A

After the event even a fool is wise. But it is not the hmd5|ght of a fool it is

the fores;ght of the reasonable man which alone can determine responsibility.

Type of Foreseeable Damage Determines Liability

in later applncatlons of this test of foreseeablllty it was establlshed that the

in_jurt;(les) resulting from an accndent need not oceur. in the exact manner which was
‘ forgseeable. For example, in Hughs v. Lord Adlo_cme 4 an eight year old boy trlpped over
a parafin lamp left near an open manhole, causmg it te fall into the hole. The fallen lamp
set off an explosion, the force of WCLh caused the boy to fall into the hole and be
burned. The House of Lords held the efendant post offnce liable because although the
exact nature of the accident may not -have been foreseeable (i.e., paraffin lamps were not
expected to f,all into manhole_s and set off explosions), the type of injury which was

sustained by the youth (i.e, burning) as reasonably foreseeable. In citing his reasons for

supporting this appeal, Lord Reid stfted:

20 Phillip S. James, Intrgd;ggxign_’ﬁg ish Law . tenth edition, {London: Butterworths,
1979), p. 383 ‘
M |bid., p. 383.

? The Wagon Mound (No. 1) Qverseas Tankship (UK. [td) v. Mo_tsllquandEngms_mg
Co. Ltd [1961] AC. at pp. 422-23 (P.C.):

» |bid., p. 424.

“l19631AC 837. -
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_ ... No doubt it.was not-to be suspected thiat' the injuriés would be'as serius’'as’ v .- R
- those which the appellant in fact sustained. Bt a defender is-liable, although, .. .
" the damage may be a good deal greater in extent than was foreseeable. He

-~ - ¢an only.escape-liability if the’damage can bé ragarded as differing in kind-
. from what was foreseeable.2. .. " . ... .. . '. ‘

' THis rule has.beeni Uphél& m ‘Car{adi'a'ri‘édurtsA from the'-"earlyy1'§7OJé'o'h/,..|n Schogl” - -
: Qms_uzn of AssmibmngS_Qum NQ,,_S_V Hoffer et al. *¢ a fourteen year old youth, his father
and the Greater Winnipeg Gés Company were ap_portiéned dam‘ages when. the youth
h.egligeh_tly allpwed‘his father's snowmpbile_toves'cape from his control and hit an
unprotected gas riser pipe. Some ,Qas eséavped, entered a nearby school building and
exploded. Dickson JA. set out the Canadian test while discussihg the liability of the boy,.
It is enough to fix liability if one could foresee iﬁ a general wéy the sort'éf .
- thing that happened. The extent of the damage and its manner of incidence -
need not be foreseeable if physical damage of. the kind which in fact ensues is -
. foreseeable 7 ‘ C oo . . T :
" The Thin-Skull Rule - R D
When discussing the awarding of damages to injured victims, Lord P,ark'er stated
that, "it has always bee;w the law of this country that a torffeasor takes his victi}n as he
finds him." 2 Hé referred to the rationale of an eéfiier decision ;by Kennedy J., where.the. | o
latter stated: | | | '
if a man is ﬁegligently run over or otherwise negligently injured in his body, it
is no answer to the sufferer's claim for damages that he would have sutfered
less injury, or no injury at all, if he had not had an unusually thin skull or an .
unusually weak heart. ?*. : K
Therefore, it is ohly necessary for the defendant to have been capablé of
foréseeing the type 6f injury which may occur. If the particular victim injuféﬁ happens to
have some predisposing weakness or coﬁdition which makés‘him more sus'cep.tible to
injury and/or to a more severe form of the foreseeabie harm, this isn—unfortunéte for the
‘defendant, butmhe will still be held fully liable for the plaintiff's injuries.
! ntervening Forces | ‘ |
It shouid be apparent at this point that tort law is oriepted toward the '

compensation of hapless victims and that defendants in negligence actions must be

preparéd to justify their every action and demonstrate that tﬁey evaanted the risk of

e —— e e )

* |bid,, at p. 845,

¥ [19711 1 WWR. 1.

" 9choot Divigion of Assiniboine South and Hoffer etal v. GQreat Winnipeg Gas Co. L.td.
(187114 WWR. 752. ) . '

 Omith v Leech Brain Co. [1962] 2 Q.BD. 414, (Q.B) ;

» lbid., at p. 44, quoting Kennedy in Dyliey v White and Sons [1901] 2 KB. 669
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o _harm to those_they owed'a duty before engagmg in the guesttonable conduct
The courts also recogmze that any number of extenuatlng vanables and
| cnrcumstances must be assessed in each case brought to them. Over time, these

' mtervenmg forces ggve been categoncally ldentlfled and a bnef revnew of these factors

' may help clarify causatlon and Irablhty in any mcudent in questlon These mtervemng forces

- will act to reduce or even ellmlnate the lnab:llty of the orngmal defendant

' Thetmost obvnous type of mtervemng force which acts in favor of the defendant
is the potentially negllgent conduct of the plalntlff himself. Because of the frequency of
occurrence of accidents where the vnctnm s own actions have contr:buted to his

injurylies), espemallyqn phys:cal educatlon/recreatlon/sport sﬂuatnons this tactor will be

i} dealt W|th separately at a later pomt in this chapter ' . _: -

Secondly itis posslble that a third party may be wholly or partlally Ilable for
" negligence resulting in damage to aplaintiff. In the evidence cited earlier in the case of‘
S_QD_QQ Qms_LQQ of Assiniboine v. tlg__f_gg_e_t_aL 39 it was shown that although the boy 3
neghgent drlvmg gf the snowmoblle actually caused the explosion, the gas company was
negligent to an even greater extent for leavmg the pipe in a hazardous staﬁe and position.
The boy and his father were each. found twenty-five- percent liable for damages the gas
company was forced to pay the remaining half of the damages v
Recurring Situations N o e '
"Fhe remaining are a variety af recurring situations which/ may alter, usually. by
increasing'the number of actions or damages claimed by the Pplaintiff(s) against the
defendant. These include for example, rescue situations where a third partysls m;ured or
killed whlle attemptlng'to rescue a vijctim:at.harm because of the defendant's negligence.
' Another Category includes second accndents where a plaintiff |njured due to the .
defendant's negiigence i is left in a state or condutnon which predlsposes him to
: subsequent accidents. 3'Unless another tortfeasor {including the plaintiff) is pr’esent to
accept liability for the additional damage, the orlgnnal defendant may be Ilable for injuries

sustained or worsened in the second accident. »

A

Y Supra, n. 27 . '

3 Wieland v. Lord Carpets Ltd [1969] 3 All ER 1006; Mcgeg v Holland et al.
[1969] All ER 1621 (AL

> McTague. JA, in Mercer v. Gray [1941] 3 DLR 564, quoting from Beven on
Negligence, fourth edition, p. 104



: « >
'w A fmal category of recurrrng snuatnons to be consndered IS medical mlshaps which
comphcate the plaintiff's condition and result in addmonal damages. Unigss: the defendant
" can prove that the medical or surgncal treatment rendered was-"so neghgent as'to be
actaonable » {ie., therefore an mtervenlng act in 1tself) the plaintiff has the right to clalm
from the defendant damages which result from errors in treatment made by qualified,
reputable medical practltloners, f,‘ A
| Breach of Statute ) .
A fmal factor whlch may lead to Imgatlon is the failure of a def /endant to perform-
to standard -a statutory duty.
If a statutory-duty is prescrlbed but no remedy by way of penalty or
otherwise for its breach is imposed, it can be asssumed that a right of civil
action accrues ta the person-who'is damnified by the breach. For if it were °
not so, the statute wouid be but a pious enactment. 3 ’
Therefo‘re,; n order to ma’intain oonsistency with the common law test for
negllgence statutes must of necessity be deflned accordmg to the type of plaintiff and
damage sustamed s | ' ' B ’
in.order to facmtate this consustency of apphcatlon the courts have identified -
four limits whlch must be satisfied before a neglngence action against a defendant may
proceed on the basns of a breach of statute These include:
L The Ieglslatlon in question’ must have been v»olated b _
The plalnt»ff must have suffered a loss thereby . / f?

s

The acr:udent must-be of the sort the statute was directed to ** and

> W

~ The plalntrff must be of the type or category of people the legislation was, desugned

to protect. ¥ ’ , . ~

.

It should be realized, however, that the courts may not always find for the
plaintiff in cases where even all 'f'our criteria.have been satisﬁed. The tendency in
Canadian oourts is to view such evidence not as conclusive. but as prima facie of
negligence (sufficient only if the defenvdant cannot rebut it) The defendant may still be
found not neghgent irt common law

¥ |bid.,, at p. 568
* Ibid, at p. 567. .
55 James, supran 1, p 110 .
* Chipchase v. Egltls [itan Products Co. 19561 1 AIlER. 613 (Q.B)
Vlbid, at p. 13. . i
* Gorris v. Scott (1874), 9 LR Ex. 125,
" Phillies v Britannia Hyaenic Laundry Co Ltd. 1192312 KB 832 (C A}



If a party violated the statute,.. a presumptlon of neghgence arises that he was
. negllgent This pregumption is‘not a conclusive one. It may be overcome by -
~ other'evidence showing that under the circumstances surrounding the event
L ‘the conduct.in.question was excusable; justifiable and such as might * = . _ -
'. - reasonably have been expected from a person of ordinary. prudence: In this
- connection you may assume that a person of ordinary prudence will
reasonably endeavor to obey the law and will do so unless causes, not of his
own intended making induce him, wnthout moral fault to do otherwise. *° .
- /}n example of this extension may be a rescue situation where in a hurried attempt
to save a plaintiff's life, a defendant break_s one or rnore statutes of aprovincial
Br-each of statute does not appear to be a commonly pleaded cause -of action in
physical educatlon/recreatlon cases. Regardiess, the types of statutes which may be
relevant to outdoor. educators will be reviewed in chapter five because of the present
trend toward _mcreased legislation and regulatlon' in such areas. ' _ e
Conduct of the Plaintiff » | |
As prevuously mentioned, the-most commonly seen mtervemng factor in any
negligence action is the conduct of the plamtn‘f hnm/herself at the tlme of the accident
Hence this fifth and final ’crlterna of the test for neghgence has been tncluded supported
.by the philosophic ratxonale that\the law should compensate only those individuals felt
deserving of its protectlon The courts feel that’ anyone who is neghgent with regard to
-his own safety is denied the protection of the law in whbdle or in part “in addmon one
vyho knowingly agrees to accept the risk of harm will be considered to have effectively
waived his right to legal action. *? S
Contri butory Negli gence’f
Contributory negligence has been defined as "conduct on the part of the plaintiff,
contributing as a legal cause to the harm he has suffered, which falls below the standard"
to which he is required to conform for his own protection." © Therefore, t_ne standard of
care which a plaintiff must exercise is the same as that expected of a defendant; "he
must exercise such care for his own safety as a reasonable person would in like

circumstances.” ** A plaintiff being accused of contributory negligence by a defendant

will be evaluated according to the same guxdmg principles and the same criteria (i.e., duty
‘°MacKay JA, anQWMLMMV Moise [1970] 1 OR. 535(CA)n .
“ Willigm L. Prosser, Handbook of the Law of Torts, fourth edmon {St. Paul, Minnesota:
West's Publishing Co., 1971) pp. 416-17.

7 |bid., p. 416.

“lbid, p. 417.

4 erght and Linden, supran 2, p. 11-5.°
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5
to care,. standard of »car'e 'pro'xirnate cau$e etc) as that defendant.
The onus is on the defendant |n such cases to prove that "the in ;ured party did
in hls own interest take reasonable care of hlmself and contributed by this want of care
to his own injury.” 4 ‘ " -

Historically in common law, if a plaintiff was found contributorily negligent, he

'was barred from any potential recovery from the defendant * Canada, along with a

number of other commonwealth countries, has recently enacted apportlonment legislation '

47 which-allows a plaintiff to recover a portion of damages from the tortfeasor in.
propartion to his negligence. This statute assures a fairness and equitable accoun‘tability
for negligence not seen with the earlier system ContriButo’ry negligence is viewed as a
defence in Canada and only after neghgence on the part of the defendant has been
‘established will it be considered by tae courts | v

It should be noted that the test for contr:butory hegllgence of a child plaintiff is
-much more sub jectlve than the one employed wnth adult victims. Chlldren under the’ age
obs?lx are generally immune from charges-of contributory neghgence and other chlldren
.are only expected to conform to the standard of a"reasonable person of like age

N

lntelhgence and expernence under like circumstances.”

in the gymnastics case of Mevers v. Ee_e_[ Qg_ugm Board gf E_dg_g_a_ﬂ_o_n nt was found

that the flfteen year old plalntuff Meyers was of sufficient age, intelligence and

experience to know that the stunt he was attempting when he fell "was a difficult
manoeuver, fraught with some danger. He knew he was not to attempt anything oh the

rings without the preSence of a spotter in position” ** As a result of his intentional
contravention of the rules layed out by his teacher, Meyers was found twenty per‘cent
contributority negligent for damages resulting from his quadrapfegia.

The reader is directed to chapter four for a more in—depth discussion of the |
special case of children in contributory negligence law. There are also a number of other

Canadian cases dealing with the contributory negligence of child and adult plaintiffs. % ang

e ——— e ——— e

N
“_a_c_ev BL!ILLQQ_umb_aEIB_CJ_UQBﬁJM!_C_LI.d_HSBHAC 601.atp 611
‘¢ Butterfield v. Forrester (1.809), 103 ER. 9296 (K.B.).
”IbﬁC.QDIleuIQ[yNagh_gmAg_ RSA 1970, c 65 S
* Restatement of Torts, second edition s 464 (2) >
°11977), 2 CCLT. 90. ' '

*° Byan et al. v. Hickson et al. (1974) SD.LR (3d) 196 (Ont H. Ct): Henricks v. The Queen
(1970} 9DLR (30454 (SCC) .

@
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some ‘of these will be discussed.in chapter ten concernmg this. and other defences to ‘

EY

 tortious liability. - . ' : T

oA

Va/untary Assumption of R/sl( £ .
The Latin maxlm volent/ non f/t /n/ur/a which translates Jinto "no injury is done
to one who consents" is a complete defence for a defendant barrlng the plamtnff
from recovering any damages whatsoever from him. In sport and recreation cases,
argunng volenti (voluntary assumptlon of risk) may mean claiming that either: a) no duty '
was owed the plamtlff by the defendant, or b) the plaintiff kKnew and apprecnated the

consequences of the rlsks he was bemg exposed to and purposely waived his rnght ‘of

-

legal action. % ) ' : ‘
' s the existence of a duty to care is normaily fairly easy-to-establish most voienti. o
cases a& argued on the grounds that the plaintiff voluntarlly assumed the consequences .
of Pisks Wthh he understood and apprec:ated 53 Thns |mpl|es that although the plalntlff
may consent to the assumptlon of particular rlsks he is not barred from: recovery "lf he.

is injured as a result of some other risk which he d:d not assume "4 Hence alk
\

. snowmobile passenger who assumes the risk of fall:ng off the machlne does not

necessarnly waive:his right to action should he be run over by another snowmoblle ** And
a water skier who voluntarily assumes the risk of running |nto an obstructlon does not
necessarily ‘waive his right to sue th_euboat driver for neglngently failing to warn him of
such an obstructlon sé

A natural extension of this study of volenti is the Iegal power of exculpatory
statements or waivers. in order to have any chance of recew:ng Iegal recognition, such

exemption clauses must be express and not lmplned Only an exp‘resEusclaumer may

ﬂ;'

function as an absolute waiver of rughts and the cow"*ts are i—,"

———— e — e — e ————— —

1 JB. Saunders, Mozley and )Mmﬁml.m Rictionary . ninth edmon (London
Butterworths, 1977l 353.

2. Sandra Kalef, Volentl Non Fit Injuria”, in March et al. Le_ga_ L abuhty_m_Qg;g_QgL E_d_u_c_a'tm
ln in Alberta..(Calgary: Albgrta Law Foundation, 1981), p
U.aLD.EQDVILQ.DI.Q Qac.etaL11945]10Fl9
** Wright and Linden, supran. 2, p. 11>29. '
ﬁ siemon (1972), 19 D.LR. (3d) 531, (Ont H. Ct)
v. Skelton (1967}, 116 CLR. 383.
" Restatement of Torts, supra n. 48, s. 496 (B).

Ta2t
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/ sngnmg a consent form or a waiver. . -

- found to be the proximate cause of another's mjunes

i : ' : ’ : R R e

o '. Because provmg voluntary assumption of risk on the part of the plalntlff lS ‘, .

rextremely dlfflcult such counters are rarely successful. However, this: defence has been

recogmzed as vahd in a number of outdoor- sport/recreation related cases and it will
therefore be dlscussed in much detail as it relates to partncupatvon in many of the

nnherently dangerous outdoor activities pursued in thls country.

D. Neglige-nt‘s'tatements ' - _ A e

Another relevant area of neghgence law pertains to the legal accountablllty onhe.

has not for his negligent acts but for verbal or written statements he makes v.\?hach are "

- - e ’
- ﬂ' w ‘s “

’ h the classnc case in this area, ]j_e_d_ex me_e and Co. Ltd V. tigj_e_ and __aLth_s L_td

$ the defendant bank was found negl;gent for makmg statements whcch lead to the

plaintiff's fmancual loss when a business the bank endorsed quundated Of the phncnple

- I'

enunciated m this case Holland J {ater stated: N o

e

L
P

" In order for there to be Iuabuhty for negllgent mnsrepresentatlon there must be..

first a duty of care; second, a negligent misrepresentation, third, veliance on - -
" the misrepresentation by the plaintiff and fourth loss resultnng from thns o

reliance. 5 _ . i e X

4.

The issue of neghgent statements Ieadlng to physncal and/or psychologlcal ifjury

in outdoor education situations will be a ssed'in chapter Six. Ce

>

e T

$£(1964] AC. 465. '

s Toromont Industrial i'HQ_d_ogsLd_v mmmmmmem 14
OR. (2d) 87 Ont. CA). .

o

Ay



" old girt who ran out on the road and was struck by a car.

v Iv. TblE CHILD PLAINTIFF
The vast majority of mdl\nduals partlcnpatmg in outdoor educatxon programs and -
pursuits are between the ages of snx and’ twenty—fuve -with the’ largest portion falling

v

under the recogmzed age of majornty enghteen years The i mexperlence and’ Iack of skm

' }most of these young p op1e possess has resulted m their relatnvely high propensuty for

accidents and subseque t m;ury Consequently, it is wtal for the outdoor educator who

may be supervnsmg lnstructmg and/or Ieadlng chnldren to understand the spec:al posntlon

'they hold in tort law, both theéir rights to action and the responsnbllrty the courts deem -

they must have for their own aecndents. Little attempt will be made-in this chapter to
discuss the child as a tortfeasor {except where the test for negligence relates to -

't

éontributory negligence) as that particular.aspect is not within the scope of this study. '

A. The xSta_’ndar‘d of Care Owed The Young -

A|tnoug'_h an infant will not technieally be granted special status in tort law, ,
childrern are gener.'ally owed a high‘er‘ standard"'bf‘:ca_re in ne‘-gligenqe law than are adults. !
It is common knoWIedge that as risk increases, so does the expectation that:the standard -
of care exercised by the reasonable person will also'rise to meet the situation. The

accepted unpredictability of children makes their presence or 'reasenably anticipative

..pre‘sence sufficient @%or the taking of greater care, Harris, Chief Justice in

Seamone v. Ea__QL stated that

Chrldren wherever they go, must be expected to act upon childish instincts
and impulses, and those who are charged with a duty and caution towards
them, must caiculate upon this and take precaution accordingly.

-

The degree to which the standard of.care must be raised for chnldren depends

~not only on the relatlvely obj Jectrve reasonable man’ test, but also on a rather sub Jectlve

evaluatnon of the age, intelfect and experience of the particular child acting in the

particular circumstances in which he is found. ? '

Of these three f_act%rs,_the youth's age will normally have the strongest effect in

G}

1 G.O. Jewers, ”Damages Suffered by Chlldren - The Standard of Care Owed Children”,
mmmmwmm_ﬂgmmmmmm

2[1924] 1 DLR 650, at p. 652. .

> McEllistrum v. Etches [1956] SC R. at p. 787. The facts of this case surroﬂ)sn year

Ly
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establishing negligence or absence thereof in Williams v. Ead_y 4 Mr Justice Cave. stated-
that, "t“o Ieave 8 knlfe about where a Chlld of four could get at lt would amount to
negllgence But it would not if boys of elghteen had access toit" 3 Thls oplmon was,
reartlculated in Smerkinich v N_Q_WQ_QU Q_ngga;p_n, where a nmeteen year old youth
injured while using an unguarded cnrcular saw sued the education authonty for
negligently failing to provide a guard for the saw. in flndmg for the defendant education
authorlty, Mr.. Justlce Lush said, "If he had been a child, the case might have been
different but so far from being a child, he was a lad of nmeteen years ?of age..

Charlesworth deflnes the test for the standard of care by mquormg "Is the thing -
- one of a class which children of that age, are in the ordinary course of things, not
allowed wit_hout'superi/ision?" ? This reference to custom as wel'l as the previously
mentioned subjective factors of tne chlld's age, intéllect and experience will be discussed
further in.the'sections 're\j_iewing parental duties to their children and the test for

contributory n’egligence on tne part of child plaintiffs.

B. The Capacity of a Child to Enter Litigation

If a child or youth under the age of eighteen years is injured due to another's

¥

negligence, he has the right to claim damages through the legal process. HoWever,
plaintiff minors may not represent themselves in court; they must have an adult 'next
friend’ accept this responsibility. * One of the juvenile’s parents or guardians wili usually

perform this role. * ‘

Children are well protect‘ed throl.lgh this system. For example, Canadian courts
have held that the next friend of a child plamtlff “may not settle or compromlse or
release the infant's’ clalm without the approval of the court o Chiid plamtlffs are doubly

favored in this process as ‘approva!l will not be granted by the court for a "settiement or

“(1883), 10 TLR 41.:n thls case a teacher was found negligent for leaving a container
of phosphorus lying aboutsAn explosmn resulted when some boys played with the
-7 phosphorus.

Slbid, 8 TLR, at p. 637.
¢(1912), LC? 265, at p. 265.

"RA Percy, Charlesworth on Negligence. sixth edition, (London: Sweet and Maxwell,
1977), p. 594.

‘Public Trustee Act, RS.A 1970, ¢-301.s. 4.
9 P illip S.. James Introduction to English Law , tenth edition, (London: Butterworths,
: 9, p.
“’ P.S. Morse, lnfant Settlements . in |saac Pitblado Lectures., supran 1, p. 54.



eompromise of the claim of an infant plaintitf‘unless the propased settlement or  °
compromise is one which is beneficial to the plaintiff." u. )
An interesting fact is that although married spouses may not sue each other, a.
¢ child has the Pibht to sue one or both of his parents in tort. ** - ,
Although the incentive for such clalms would hlstorlcally hav’e been difficult to
e ascertam the ’ modern prevalence of mdemnnty vnsurahce has ralsed the questton to
<8
practical importance.”" ** And although most of the case law involving parties with this
. relationship has involved torts such as assault or negligent driving, there is one Canadian
case of note. In Dazial et al. v. Dezjel , !* an-eleven year old youth sued his father forv
injuri_es%é' received while r_iding on'the latter's carnival ride. In allowing the case, Lebel, . J.
orated: , ' y A
.a situation such as this could only arise where insurance is involved.. | know
of no case in our courts deahng with the point, but | have no doubt that the
law -as it has been decided in Young v. Banjgn [1837] S.C. 489, a Scottish case.
is also the law of Ontario. | subscribe to the view of Lord Fleming in that case,
where he said at the end of his remarks at p. 520: "l do not. think that'a

wrongdoer should be relieved from responsibility for the consequences of
his .neglig_ence merely because the injured party happens to be his own child." .

) Therefore children, while being owed a hrgher duty of care than adults, also have

the rlght to’'seek legal restitution from wrongdoers whose neghgence causes them harm

regardless of their relatlonshup with the tortfeasor.

C. The Duty Owed Chlldren by Thelr Parents
In Canada, statutory requirements stipulatethat parents must prov:de for theur

children and ensure that they receive appropfiate education until they are of school

\

leaving age, now sixteen yea’r‘s. 16 .

, " Parents also have a common law duty to supervise their children in order to-

protect them from harm and to protect others who may be foreseeably m;ured by the

—_——————— e ——— .

" bid., p. 54
12 John G. Fleming, The Law:- Q_fm fifth edition, (Sydney: The Law Book Co. Ltd, 1977) 4
p. 669. '
— ” ibid., p. 669,
~1411953] 1 DLR 651 (Ont. H. Ct), atp 653.
5 Ibid., pp. 653-54.
e School Act, RS.A. 1870, ¢. 329, s. 133
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childrens’ nagligence. v v
As mentioned..pbr‘eviously, tﬁe standard of Eare pertinerit to meeting this duty will

involve the exercise of reasonat;le. eare in the circumstances, as established by .

eommunity custom and a subjective evaluation of the child's particular attributes and

subsequent requiremehte for care. As Professor Fleming states: -

‘Without goiﬁ-é;__eo fa;\as‘to attach vicarious liability, the common law insists

that parents at least exercise reasonable care, commensurate.with their

peculiar ability to keep their offspring under discipline and supervise their

activities for the sake of the public safaty.’? o

The large sgbjeetive element in cases ;deali,ng with children, be they plaintiffs or “

tgrtfeasors, means tha§ each case will be assesse‘a according to the particular fact
situation and-Characters inifolved. Andcalthough this makes pr'ediction of the outcqomes of
~ such cases difficult, a number of duties and the subsequent standards of care the\y imply
have become reasohebly estaBIi‘shed through precedent. Some of the factors parents,
and indeed any who accept a supervjs-ory role in place of parents shouid be aware of
include: - . v -

1. "The practices end useages prevailing in the community and the common

» understanding of what is practicable.” ¥ | ‘

2. -. \Kn.c};/vledge _of“foreseeable propensities, peculiar to the particular child, of which.
parental awareness is known, 20 )

3 General well-known propensities common to all or most children at a gi;/en s\tage
of development, of which parental'khowledge may be assumed '

4 . The provision of adequate instruetion and supervision to children working or
playing"with potentially dangerous apparatus, the design and delivery of such
training appropriate to the comprehension level oLthe youth 7~

5. Parental knowledgé of the child's physical capacities®and subseqeently his physical
ability to follow instructions given by the parent

A case in point which illustrates a number of these duty elements is the situation

" Fleming, supran 11.p 151,

¥ lbid, atp. 151. -

Hatfield v. Pearson (1956), 209 W.W.R. 580 {B.C.CA).
reifel v. 5.B. and G.[1957]) 25 WWR 182 (B.C.SC)

livan v. Creed [1904] 2 IR 560

etal v. Crone [1950] 2 WWR. 560. ' .
' School Division of Assiniboine South No, 3 v Hoffer etal 1197114 WWR 746

19

20
.
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and findings outlined in Ryan et al. v. Hickson et al, * In this casé, the twelve year old
J .
defendant was giving a ride to the nine year old plaintiff of the back of the former's

snowmobile. The plaiptiff released his hold and t’untned. to wave at the second defendant, a
fourteen year old boy driving a second snonobiI% behind him, just as the rﬁa‘chihe the
plaintiff was a passenger,on h,it.a snowban[o. The ir‘npact threw the plaintiff fr‘orﬁ. his
snowmoliile and directly into the path of the oncoming machine which injured Him. Both
drivers weré found négligént and the plaintiff Was ‘fqund thirty—three and one third
percent contributorily_neg('ige;nt@ut perhaps moré importantly‘here, the coﬁrt_'s found the
fathers of bt?th defendin; youtﬁto be jointly apd equally responsible with their

respective sons, with the apportibnment of responsibility béing equal between both

defendant boys at thirty—three and one third perceni. Goodman J. cited the rea{é)oning as

follows: .
It is an act of negligence to give a young boy care and control of a

snowmobile which is a thing known to be dangerous or capable of causing
_danger to others, uniess.it is proved a) that he was properly trained in its use,
with particular regard to using it safely and carefully, and b) that the boy was
of an age, character and intelligence such that the father might safely assume .
the boy would apprehend and obey the instructions given to him.. [Tlhe parent
must, in addition to the above requirements, prove not only that he could

" safely assume that the child would apprehend and obey the instructions given
him, but that he was physically capable of safely following those instructions
and also of safely operating the vehicle. *$

In this case, the courts found the defendant boys' fathgrs?negligent in both their
instruction of their sons in the safe operatibn of snowmoﬁilééjéhd in their supervision of
the boys using these inherently dangerous machines. This same. duty wouid fall upon the

shoulders of a responsible teacher or leader standing /n /oco parentis — in the place of

' . N

the parent. .

D. The Liability of Those Taking The Place of Parents

An individual who stands in loco parentis, whether he/she be teacher, coach,

k]

recreation programmer or outdoor educator, will be handed full responsibility for the
youngsters in his care and he will also be granted the concomitant authority required to

fulfill this responsibility. His duty is to act as a reasonably prudent parent, including the

often onerous task of protecting the child from partic'_'ibating in'.any activity in a manner
*(1974), 55 D.L.R. (3d) 186.
¥ lbid., at p 196.
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which is likely to lead to harm to himself and/or others. Again, to geheralize Lord Esher's
words to other profes'sionals w'orking with children: |

The school master was bound to take such care of his bdys' as a careful

father would take care of his boys and there could not be a better definition

of the duty of a schoolmaster. Then he was bound to take notice of the

ordinary nature of young boys, their tendency to do mischievious acts and

their propensity to meddle with anything that came in their way. ¢
Alth0ugh this stahdard does exhibit a certain éppéaling simplicity and is still
respected in Canadian courts, ' in other wayls it is a somewhat antiquated British anom‘ally
requiring' more serious reflection *' and perhaps replacement with the more appropriate
standard of the careful professional. Two reasons for a move to this slternative exist.
First, the careful parent test fails to account for the size of group in a

prqjessional educét_gr/leader's care. What is deemed reasonable care for young members
in a family of four or five (a large family by>today‘s standards), may be totally Unfe.asable
for a teacher ** or recreation programmer with twenty or more students/participants to
éupervise.

| Second, most of these professionals have had specialized training which should
indicate a duty to perform to a higher standard than ‘the‘ proverbial ‘'man in the street’ who
lacks this supplementary education.f’Teachers are eXpected to know more of the
vagaries of children than most people do" ** and the writer would hazard to add that
well-seasoned teachers probably know more of the characteristics and prope.n_sities of
children in the age group they teach, than most parents of like-aged children; wifh the
small families prevalent tovaay, the parents are most'likely still engaged in intensive
'In—service training’ in c‘-hild rearing. The same superior_knowledge.and fraining could
probabl‘y be granted many recreation leaders, minor. sport eoaches and outdoor

education practitioners. -
- ] ) )

Fortunately,-the courts have taken the first step toward changing the standard. In
: T, 4

the 1981 Mevers * Supreme Court of Canada decision, acceptance was given of the

~

earlier trial judge's application of the tests articulated by Carrothers JA in Thornton et al.

* Williams, supran. 4, at p. 41

" Mevers v. Pegl County Board of Education [1981] S\.C.C,D 3081-01
** Beaumont v. Surrey C.C (1968), 112 S.J. 704,

¥ Nicholson v. Westmorland C.C.. The Times. October 25, 1962 o
** Geoffrey R. Barrell, Teachers and the Law. fifth edition. (Londog: Methuen and Co. Ltd...
1978), p. 293. - ‘ . ‘

' Mevers. supra n. 26.

-
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v. Boargrof School Trustees of District No, 57 (Prince George) et al ** He refers to this
part of Carrothers judgment '

This is not to say that.. the school authorities were relieved of their comeion.
law duty to take care of this pupil during this activity in the manner of a - .
reasonable and careful parent, taking into account the judicial modification of
the reasonable-and-careful-parent test to allow for the larger—than-family
“size of the physical education class and the supraparental expertise
commanded of a gymnastics instructor. 3

Mcintyre J., who gave the Supreme Court reasons for judgment in the Meyers
case added this ip his discussion of the standard.of care in physical gducation éituation;

X .
It (the standard) has, no doubt become qualified in modern times because of
the greater variety of activities conducted in schools, with probably larger
groups of students using more complicated and more dangerous equipment
than formerly: see V. Board of Govan School Unit No."29 of
Saskatchewan et al [1968] S.CR. 589, but with the qualification expressed in
the McKay case and noted by Carrothers in Thornton, supra, it remains the
appropriate standard for such cases. It is not, however, ¥standard which can
be applied in the same manner and to theisame extent in every case. Its
application will vary from case.to case and will-depend upon: the number of
students being supervised at any given time, the nature. of the exercise or
activity in progress, the age and degree of skill and training which the students
may have received in connection with such activity, the nature and condition -
of the equipment in use at the time, the competency and capacity of the
students involved, and a host of other matters which may be widely varied but
which, in a given case, may affect the application of the prudent parent
standard to the conduct of the school authority in the circumstances.

This statement quite explicity explains the 'madeq‘uac;/ of the reasonable parent
test used withoui supplementary qualification and perhéps as education related disciplines
earn profess'ionall status and credibility,-the need for its 'ébplication will pass. In order to-
attain this professional crédibility, universities and p;rofessional educat'ion/recréation
organiza-tio'ns and associations must devote much time and energy to the .developmen't.of
sound guidelines and standards for physical education, recreation and their associated
disciplines. An individual cannot be judged according to the criteria of the reasonably

careful professional until the standards which that fictitious entity performs his duties in’

accordance with'have been established. 4

R

e

2{1976] 5 WWR 240 BC.CA)
- ¥ lbid., at p. 265.

* Mevers v. Peel County Board of Education et al, 1981 unreported Supreme Court or
Canada case notes, p. 10. - _ ;

* Elien | Picard, and Steve W. Mendryk, "Legal Liability in Physical Education and
Athletics”, Paper presented at'the Conference on Curricuium Development and Teaching
in Sports Medicine, Edmonton, 1981, pp. 3-8 . :

-



E. -Contribuiory Negligence of the Young
‘ The Judnmal system has often been accused of exhibiting an unacceptable partiality
to child planntlffs Mr. Justice Hilbery discusséd this sympathet:c response

Our law reports show how. fatally attractive childrens’ cases have been to
those who- have to try them. Judge re human bein d&/ nF! their feslings are
easily aroused in favor of the Chlld pecially chil iénder years. When
they: meet with an accident, any court is liable to strain the law in favor of the
child;but an infant plaintiff has exactly the same burden of proving hi_s case as
any other plaintiff. 3 ' = '

Although this, unwritten poiicy of reduced accountabmty of ‘the young for injuries

e

gl
resulting from theur |mmatur|ty has been widely accepted hlstorucallw ”zg;he nt trend
. <

lae bt

in apportlonment of damages makes the finding that a child plaintiff has fanled.ﬁo gxercise
reasonable care for his own protection a more Inkely outcome than previously. TheJ - I Y
determmatlon of 'reasonable care’ when dealing with a child plamtlff involves the same

test as that used to establish negligence on'the part of a child tortfeasor. Although the -
entire test is rather subjective when compared with the adult evaluation, it is deemed to

be a two part test, with one part being quite objecti\(e and-the second, more subjective in

nature. !
The first half of the test of child contributory negligence was established in the
Supreme Court of Canada decision in McEllistrum v. Etches ** Although the facts of the

case are not particularly relevant, what was of interest was the courts' finding that:

~-where the age is not such as to make a discussion of contributory
negllgence absurd, it is a question for the jury in each case whether the mfant
exercised the care to be expected from a child of like age, intelligence and ’
experience. ** .

. b ~ , , v
AItl@ugh no definite age has been determined for whether a chiid may be found

contributor ligent, it appears that children in Canada have enjoyed total |mmun|fy

from this charge whlle they have remalned below five years of age. However this .
’complete exemphon most likely does not extend through a child's sixth year *
For example, the Supreme Court of Nova Scotia found a child of five years and

" nine months sixty—five percent responsible for the injuries she incurred when she darted

-

— e ——— e

3¢ Marston v. S_t_ﬁe_o_gg_o_sp_t,a_(1956) 1 All ER. 384.

’ H. Shuiman, "The Standard of Care Required For Children” (1927- 28) 37 Yale L J & 18
* McEllistrum. supra n. 3, at.p. 787. ;

¥ Ibid.,-at p. 793. ¢ ' -

0 JF O Sullivan, "infants and Confnbutory Neql:gence in Isaac Pitblado Lectures . supra
n1 pp 38 -9 NN



from behind a parked car onto the busy street in front of her hor'n?“ The Supreme
Court of Canada believes that a chlld of six may be found guilty of contrlbutory ] ) of
" negligence. *? However, this high court has oIarlfled its posmon by statlng that although
the ob JeCtIVG test mvolves a companson w:th the reasonably prudent child of g:ven
years " 43 _"age is not to be taken too llterally" because, "as Mth the adult the 9Andard
takes into account any clearly shown spe&lal knowledge' “ or experlence on the part of

. the plalntlff This comment extends-not only to those chlldren at or around the lower lirnit

|
of potential liability, but indeed throughout the time juveniles spend between their tender

©o.years and the tirme 'they reach the age of majority, when they must meet adult standards
of maturity. Therefore, altl;rough.a youth faliing in .the five to eighteen year age range, of
average intelligente and little experience in the injury producin‘g activity, may easily be

absolved of a defendant's elaimsiof contributorynegligence, one who is perceived as

N < : .
displaying'above average inteliigence. or “shrewdness” and who has had“some experience

“in the activity may not enjoy the same exonerations. 5
' ' The su‘bjective aspeft of- the test of infantile contributory negligence involves
“'more detailed evaluation /oi'the particular child's intelligence and experience ta ascertain -
‘whether that Chl|d was Capable of the foresight necessary to understand anhd appreciate

¢
' the potentlal consequences of fis conduct *¢ This test involves an assessment of such’

2
St
i

criteria as: a) the child's

ility to rationalize in the situation and to perceive, understand
and appreciate any hazardsforesent; *’ b) the type and extent of instruction and

supervision the chi 'ouslyreceived in the activity; ** and c) knowledge of essential

1

safety precautions in the actlwty learned through experience in the activity under

'-questnon or in related actlvmes 49 - ' .

Thus, in theMess.Lge_s_aL v. Sears and Murray &ngwles Ltd, ** case, the courts

" felt that the five year, nine month old gir! defendant was contributorily negligent for her
“ Messenger gt al. v. Sears and Murray Knowles Ltd, (1960), 23 DLR. (2d) 297.

2 Kerwin, C.J.C, in MQEHISI%}JLD, supra n. 3 criticizing Trueman J. in Evers.v. Gillis and
Warren [1840] 4 DLR 74

4 Rand, J., dissenting in The King v. Lage_g_er_e[‘lSd,G] SCR. 415, atp 446.

* Ibid., at p. 445.

_ 4 Flett . qu_ge_(1903) 5DLR 375, atp. 378
4 McHale v. Watson {1966] 39 AL.JR. 458, at p. 464, (Aust H. Ct).
Sheawia__v Morgan et al. [1952] 1 DLR 48, BCSC) atp 61..

* Hatfield, supran.18, atp. 581.-

¥ Schade and Schade v. WJDMQQSQDQQQLMNQ.L&.L&LUQ59) 28 WWR 577,

{Man .C.A), at p. 580.

* Messenger. supran 41



own injuries because it was, . -

..highly probable that the child would have learned from her brothers and’
snsters if not from her parents, as well as from her owri: experience, to,
appreciate the risks involved in ruhmng into a vehlcuiar traffnc pathway on'this
street in the c:rcumstances disclosed in thns case..

In Ryan _e_t al. v. ﬂmgn_e_t al. % the Chl|d plaun&:f’f a passenger ona snowmoblleJ
was found one thlrd contlbutdnly liable for in Junes sustamed when he fell off the
machine he was rldmg only to be struck by a trailing snow machcﬁgThe Ontarlo ngh
| Court decnded that Ryan was "of. normal mtelhgence for hus age and that he had had
cons'derable exgenence n rldmg as a passenger on snowmobites.” 3 He was therefore_
deemed to know and appreciate the importatice of hanging on-to the driver and watching
. where they were gomg and to take these precautlons whenever he was riding on the

‘ back of a snowmoblle , . ) o
Snm:larly, in Meyersg, 5 the SUpre'me'Court of CEah‘ada restored the trial judge's
'finding that the fifteen year oid Meyers was twenty percent contributorily neghgent for
the temporary quadraplegla he suffered as a result of hIS gymnastics accident. in this
precedent setting case, the plaintiff was found negligept in attemptihg a straddie
dismpunt from the rings "without proper experience and precautions.” * Factors which
k operated against MeyePS v;/ere the fact that the accident’ occurred very near the end of a
five week unit in gymnastics, throughout which the function and importance of the use of
spotters had been stressed by Meyer's teacher * At the time of the accident, the
plaintiff was attempting a risky manouever for t(he first time in his life. without practising
any progressions and without making sure that his spotter knew what he was going to do
and was prepared to catch him should he miss on his attempt The Supreme Court
re|terated the trial judge s finding that Meyers was intelligent enough and had had
sufficient experience to know that w' at he was doing was wrang In the trial iudge'sr" |

words, /

s1 M_e_ss_engeg supran. 40. at p. 300
*? Ryan, supra . 23. .
-5 |bid., at p. ' 36.
“ Mewers, supran. 26. ‘
* Meyers. sug:ran. 33, atp 4
“lhid. atpp T-3 . -
&

3
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I find that Gregory Meyers -knew that it was a difficult manouever, ’fraught
with some danger.'He knew that he was not to attempt anything on the rmgs
without the presence of a spotter in position. ¥’

=

S
- éin bpth of these cases, the plaintiffs were felt to be of sufficient age, intelligence

and expenence to be capable of foreseemg the consequences of their careless acts
~Additional Canadlan case examples where children have been found contnbutorlly
negligent include tncndents where eleven and twelve year old" juveniles tampered with
éxplosives I"eft at a work’sire, s where an eight year old was injured. while playing street
hockey on a sliepery road ** and where a fifteen y"ear'old weak swimmer disobe\'/‘ed
instructions to stay with the boat and subsequently drowned. ¢° |

The judicial protection of child plam*uffs ceases to be exercnsed when the child,

regardless of age, is "engaged in an adu t activity which is normally insured.” ¢ As society

permsts youth of flfteen and“"smteen years the opportunity to dl’lVG automob:les 82 to say

nothing of the twelve and thirteen year olds that it allows to operate motorboats, dirt
bikes and snonobiIes, it must hoid them to the standard of the reasonable adult while
they are engaged in these activities. ‘

| In summary, as é general guiding principle, the ‘younge_r the child plaintiffkusually
under seven years), the more subjective will be the evaluation of the standard of care
owed him and whether of not he contributed to his own injuries; i.e., the more emphasis
placed on his inteliectual and experiential development. Concomifvantly, the older the
youth, the greater the emphasis placed on more objective criteria such as age.

The special duty of care owed children by thevoccUpiers of land will be dealt with

later in the foliowing chapter concerning the statutory duties of outdoor educators.

" Mevers (1977), 2 CCLT. 269.

** The-King v. Laperriere, supra.n.42.

% Holmes v. Goldenburg [1953] 1 D.LR. 92, (N.S.CA).

* Qriecoetal v L_Ezslema_ﬂaafms_t_c_qm (1962] SCR 519 (Que.).
* Allen M Linden. Canadian Negligence Law, third edition. (Toronto: Butterworths, 1982)
p 126 '

“ Hiahwav Traffic Act RSO. 1970, c. ‘%ﬁ 18



V. STATUTE LAW AND THE OUTDOOR EDUCATOR
In this chapter, the wrlter hopes to draw a variety of potentlally important
4 Ieglslatlon to the readers’ attention. In reviewing an actlon based on the alleged negltgence
‘of an outdoor educator before looking at the common law for precedential assistance,
the courts must first check for any acts containing statutes relevant to the situation.

Because of the great range of actlwty pursuits and environmental settings utilized
in-the delivery of outdoor education/recreation programs in Canada, it would be a
monumental task to list and descrlbe all of the federal and provincial acts and munlcupal
by laws which may be relevant to the outdoor programmer in each reglon of the
country. {nstead, the author has attempted to focus on those $tatutory elements fairly
common to the largest majority of these professmnals and to provide one or two
examples of each.

To thi;s end, various types'of legisiation directed at the teaching profession will be
reviewed, as the majority of Sutdoor educators are teachers by training, certlflcatlon and
employment ! This section will be restricted to members of the teaching profeSSlon only,
no attempt will be made to dlscuss the liabilities of assocxated admlmstrators or policy
boards

Secondly, the duties of outooor educators acting in the capacity of land

occupiers will be reviewed with a detailed illustrative look at selected provinces

x

Qccupiers’ Ligbility Acts. o ”‘1,.,
Finally, because so many programs are conducted on publlc and private lands
other than those occupled by the outdoor educator or his agency thls review of

enwronmental settlngs leglslatlon will include a brief dnscussnon of some relevant statutes
ea? »

which may be important to the outdoor educator runnln%{&s prégrams in public and

#

private wildlands and deslgnated park areas.
VP "
As stated above, it is not the intent in this chapter to ;:Srovnde a detailed

examiation of every province's statutes. It is hoped that the general information

7

2
contained herein will help lead the reader to the legislation enacted in his particular

province which is of import to his partlcular situation.

! Glenda Wuyda, Ambrose G. Gilmet and Harvey Scott ‘Leadership Quallflcatlon Versus
Certification in Outdoor Education in Canada” An attitudinal survey completed for the
CAF@ER Outdoor Committes 1081 a1d presented atthe CAHPFR Canferencs in
Victoria, 12 June, 1981

v,
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A, he Statutory Duties of Teachers

' ~ Alarge sector of outdoor educators in Canada a;:e employed as teachers by:
sc ool boards in various urban and rural mumc:pahtres In addltlon to the common law -~

N . s
which dictates many of these individuals' dutnes most. provmces have enacted statutory

’;egnslaton to help standardize these duties for legal purposes Although the statutes -
“reviewed are intended for .all teachers the reader will note that they will have specnal
relevance to those working in the dlsmpﬁne of physncal educatuon )

Again, the statutes mcluded herein were written in each case for certified
teachers (and in some cases student- teachers) warking for a recogmzed school board in
a particular prov:nce ? They will net apply as law to mduvnduals worlking for other public - .
or private agenmes or ventures. - ~ . \ ,

‘While some provmces have placed all prnmary and secondary education related
statutes in one act (e.g, Saskatchewan), others have a number of acts dn'ected at
individuals involved in the education system le.g., Alberta). These may be intended for
persons involved as pohcy wrlters 3 admlmstrators and teachers 3 Usually however
bnly one act witl provide regulat»ons regardlng the legislated dutles of’ teachers in very '
few provinces (e. g. Alberta). these dutles have not been laid out in statutes Following is a
cross “national sampie of some of the statutes relevant to teachers particularly those
involved in teaching physical education currtcula Teachers‘have a duty to: *

1. "perform the teachmg and other educatlonal services requvred or
assigned by a board or.the ministry.” ,

RV

"ihculcate by precept and example respect for religion and the principles
of Judaeo~Christian morality and the highest regard for truth, justice,
loyalty. love of country, humanity, benevolence, sobnety industry,
frugatty. purity, temperance and all other vrrtues

3 “maintain proper order- and discipline in the school or room in his -
charge" ® , . \

4. "plan and organize the learning activities of the class with due regard for
individual dlfferences and needs’ of the pupils.” ¥ -

? LJb[QSQh_QQLSAQLRSBC 1960, ¢.319, 5. 2 (1); Ih_eE_dug_a_n_QnA‘QLRSO 1980,"
c 129 s |
3 lbgrta&c_go_[_r_u_s_tgﬁ_g_;RSA +970. ¢.330.
* Municipal School Administration Act, RS.A. 1970, c. 248
- * Teaching Profession Act, RS.A. 1970 ¢.362.
- "EuleS;S_QIJ_Q_Q_lAg_LRSBC 1974, c. 74, .10 (a).
” Education Act, RS.0. 1974, c. 128, s. 235 (1),
¥ Education Act. RSIN.C. 1967, c. 81, s 74 (b).
°* Education Act. R.S.S. 1878, ¢c. 17. 5 227 (b).
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S.. ' "conduct and manage assigned functions in the instructional program in
' accordance with the educational policies of the board of education and
'the applicable regulations.” 1° . ‘, T
* 6. ‘report regularly..to the parent or guardian of each pupil with respect to
his progregs and any oircumstances or conditions which may be of
mutual interest and concern to the teacher and the parent or guardian.”

o7 _;'rjeport immediately to the board and the inspector _t.hé-ve'kisténce of any
infectious or contagious disease in the school or-the existence of any -
unsanitary canditon in the school building or surroundings.” 12 ‘

"give constant attention to the health and cdmfort of the pupils..” 13

©

9. "see that the pkemises and othér property of the school are, as"‘ far as
‘ possible, preserved from damage..” :

¢ 10.  "report to the school board any necessary repairs to the school buil‘ding

)

- or furmture and any required.. furniture or equipment.” s * - :

In addition to th'e'.s"e.ra.ther generic_ statutory dUtie‘s, common to most provinces,
sofme provinces have qnacfedklgéislation‘specifically designed to protect their teacheré
- and school boards from legal actions aris;ing from aecidents_. For ékample, the Public |

Schools Act, of Manitoba contains a number of liability specific statutory provisions. _
Foliowing are a few exar%?les of this legislation: |

Where injury or death is caused to a pupil enrolled in or atténding a public/
school... ¥ ) C .-

during; or as a result of, physical training, physical culture, gymnastic '
exercises, or. drill, carried on in connection with the school. activities..
no cause of action accrues to the pupil or to any other person . for loss for
- damage suffered by reason of the bodily injury or death, against the school
< . district or any servant or agent thereof or any trustee of the district yniess'it
is shown that the injury or death was caused by the negligence of the school
district or misconduct of any of its servants or agents or of any one or more

of the trustees. !¢

‘ Fhis rather wordy statute does little more than state the necessity for a student
plaintiff to prove the breach of an owed duty by the de.fendant school bo,grd and/or
teacher as tﬁe proximate cause_of his__ihjury(ies). -

The succeeding section aliides to the duty owed by the school board as an .
occupier. Al‘though mentioned_hefe to show the scope of this particular province's-

statutes, its content will not be discussed until the next section of this thesis, pertaining

to occupiers’ liability.

1 |bid., {c).

1 tbid, {g). . _

'* Education Act, supra n.g, (j). .
13 Ibid., (h) . '

1 The Schools Act, RSN. 1970, c. 346, s 81(e).
1s The Secondary School Act. RSM. 1970, ¢. 250, s. 183 (9.
1s Public School Act. RS.M. 1970, ¢. 215, s. 259.
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Where the bodily injury or death of apupil.. is caused by defectiVe or
dangerous apparatus supplied by the:school district for the use of-the pupil,

- the district and its servants and agents and the trustees-shall.be deemed not to
have been guilty of negligence .or misconduct unless it is shown that the -
district.or. one or more of the servants or agents thereof or, the trustees had
actual knowledge ot the defect in, or theé dangerous nature of, the apparatus °
and failed to remedy or replace the apparatus within a reasonable time after
acquiring-the knowledge. ' S ‘ . .

5

The f.bllowing section of the Manitoba school statutes is concerned with the
~voluntary assumption of inherent risks accepted hy those involved in technical or

vocational training. , St "
—, Any. pupil attending any course in technical or vocational trdining.. shall be
" deemed to have accepted the risks incidental to the business, trade, or .
industry in which he-is being instructed or trained; and if badily injury or death
is caused to jny such pupil during or as a result of the course, .no cause of
action for logs or damage suffered by reason of the bodily injury or death
" accrues to the pupil or to any other person, : , :

: (a) against the school district or any of the trustees, if it is shown that, .
. after making investigations, the board of trustees belived, upon .
reasonable grounds, that the person with whom the pupil was placed:
was competent to give the instruction, and that his plant and equipment
‘were such as to provide reasonable safeguards against injury; or

(b} against the person giving the insgructjon or his servants or. agents,
unless the bodily injury or death -of\the pupil was caused or contributed -
to by the negligence or the misconduct of the person giving the o
instruction or-his servants or agents. 1 o a
Although.- not directed at students participating in outdoor education curricula, the
author is confident that thi¥statute would receive analagous attention in Manitoba in the
~ evenit of a school outdoor education accident where the defendant school board wished
to claim volenti on the part of the student plaintiff. Clauses (a) and (b) merely reiterate the

law stated in the previous subsection, concerning the burden of .proving negligence
. o N

~ placed on the plaintiff. . o . i -

Alberta statutes are unique in that they do not include a séction-.setting out the
'statutoty duties of teachers, but they do require school boards in the province to E:arry
accident and liability insurance policies for the'express purpose of'fhdemfﬁifying any

" board and/or teacher sued in tort law.‘. . ., | ‘ '
In Alberta, the Alberta Teachers' Association has also taken an active role in

establishing guidelines and procedureé for te'act{ers involved in leading field trips,

~ V7 bid, s. 259. ' ‘
1 Ibid., s. 260.

-

-



mcludmg specific’ gundellnes pertlnent to outdoor\educatlon fleldtrips 15 An example - of a
general recommendatnon for all trlps would be: '

A suggesfted maxlmum pupul/superv:sor ratio should be 16:1; however
supervision must be’ appropriate ifl terms of the number and age of the
students in the group, the duration of the trip and the nature of the actuvuty 20

ThIS clarification usually indicates a lower ratio for potentually nsky outdoor

.

educatuon excursrons Also,

Both male and female supervision must be. prévﬁjed for overnight .
co- educatlonal outdoor education and camping experlences at the secondary
level n ‘

el

Althodgh not presented as a legal source of Iaw the general and Specufnc _ y
' gundehnes such profesrnal assomatlons have written for their members runmng
Aoutdoor educatnon field trips, may set useful examples n?t only for their own members,
"but for other boards, agencues or associations interested in developmg similar standards.
.-These and other such standards wm be dealt with in chapter eleven of this thesis.
In sum, the existence of Ieglslated teacher/school board duties provides
‘ educators in most’ provmces wuth a set of relatively general guidelines upon which to -
conduct their curricula a\nd premise_s.’ However, it sheuldpe noted tﬁat the vast majority
of actions which may erise_ein physical education programs have been settled on the basis
of adjudicated pre@edents n case' l’aw; only rarely drawing o?a breach of stafute as th’é

~ cause of action. ’ - .

B. The Statutory Duties of Occupiefs
o ~ Although occupiers'’ liability issues are usuaIYy dealt with through common lew
. processes, three proyinces (Alberta, British Colgrhbia“and Ontario). * have teken the
: ,initiative.in enacting Iegislatio“n'and have doﬁe much te Help clear up the haze su"rrounding

this issue in their respective: reglgns As Professor Fleming so aptly described tﬁe

R

-

problem

/:
‘

¥ "Field Trip Gmdqﬁnes Alberta Teachers’ Assocuatlon Monograph No. 6.
 Ibid.,, at p. A16.1)
2 |bid, at p. A16.1.
anumeLs.L_ame_sL A 19 79 Occupiers' Liability Act, R.SB.C. 1974, c.60;
" Qccupiers’ uabm Act, RS 1$eo

»
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Indeed, nowhere else in the law of torts has confusion been as prevalent and °
injustice as rampant as it has been in disputes arlsmg out of injuries ‘sustained
on the land of another. " o _ 4

-

‘in, addmon the power of occupuers llablllty leglslatlon in these three provmces
supercedes the common law duty of care.
-the provnsnons ‘of the Act apply in place of the rules of the common. law. that
determlne “the caretthat the occupier of premises at commion law is. required

- . 1o show for. the purpose of determining his liability in law in respect of
‘ dangers to persons entering the premlses u

Courts in all Car&&nan provmces still adhere to the belief that an occupler s l:ablllty
is totally dependenkon the-duty he owed to the plalntlff visitor and that this’ duty depends
upon the visitor's category. Most p;'ovunces have held to the traditional three category

system, where visitors have’ been treated as either; (a) trespassers, (b} licensees, ar {c)

. invitees. ¥ : ; o .

R 4 . . ,
fA trespasser typically enters the occupier’s@;hd without the forrer's perm‘issign ¢

and to him, the occupier owes only the duty not to intentionally lay traps likely to injure

- him, 26

The. licensee is generally viewed as a so_c_lal guest enterlng the occupier‘s lar)d with
the latter's consent, but not to condiict any.' business. To him, the occupier owes a duty to
give warnings or otherwise prevent in jury resulting “from concealed dangers or trapsvof
which he (the occupier) has actual knowledge "

And the invitee, who is a "Iawful visitor from whose visit the occupler stands to
derive an economlc advantagé‘ ® can expect the occupier to "use r sonable care to -
prevent damage from unusual dangers, “of which he knows or ought to know.." %

Participants paying for outdoor programs would fall into the category of invitees as they

B

have a contractual right to be on the premises and prq{e‘ctedfrom hidden dangers
. Recently, there has been a strong movement toward the r-e'duc-t_ion of the licensee
and invitee categories to one, due in large part to the tremendous inconsistency with

,whlch plaintiffs are typlcally assigned these categorles ln case law this mconsastency has
3 John G. Fleming, Ih_e Law of Torts fifth edltlon (Lortdon“ Sweet and Maxweli, 1877), p.
432.,

”QQQLJQ_LQ_S_L@QLI_MA_CLRSO 1980:; c. 14 s. 2 (n).

3 Cecil A. Wright, and. Allen M. Linden, C_a_nadja_ ort Law: Qa_se_; Notes and Mamla__s
(Toronto: Butterworths, 1980), p. 10-91. .

*'Haynes v. CP.R. (1872), 31 DLR{3d) 62 (B:.C.C.A.. s

 Addie v. Pumbreack [1929] AC. 358.

® E.C. Harris, "Some Trends in the Law of Occupiers’ Liability",in Allen M. Linden's Studies
._ag_a_r_)_a_dlan [ort Law, third edition, (Toronto: Butterworths, 1972); p. 403 :

» Indermaur v. Dames (1867), LR 2 CP. 311 (Ex. Ct), at p. 388
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been evidenced in situations wh_ere for example, school students 30 and library patrons, .
whose presence is not usually economically advantageous to the occupier, were

nevertheless termed invitees. : I

>
In statute law, Alberta, Bl’ltlsh Columbia and Ontario ‘have’ aII eliminated the

dnstmctlon between Ilcensees and invitees. The Alberta Qc_c_um_e_cs_ Liability Act of 1973 3

states that

An occupier of premlses owes a duty to every v:sutor on his prenﬂses to take

such care as in all the circumstances of the case is reasonable to see that the

visitor will be reasonably safe in using the premises

where "visitor” means: . ‘ -or
.8 person who is lawfuliy present on premises by virtue of an express or

lmplled term of contract, or L
any other person whose presence on the premises is lawful "

The common law duty of care which has been accepted in this statute applies to

(@) the condition of the premises, " ' L ' “
(b} activities on the premises, and
{c) the conduct of third parties on the premnses 3

However all three refonm acts clarlfy the occupier” s posmon further by grantlng
hlm the authorlty to’ ‘restrict, modlfy or exclude has duty 3 by express agreement or

express notlce ‘

N

In _addmon, the common duty of care owed to a group ‘of indivi’auals who

N

voluntarily assume certain inherent risks when entering the occupier's premises may only

be that described as owed a trespasser; i.e., the duty not to create unnecessary dangers '
- ¥ Sy .

for that visitor. *7 A visitor will be subject to this.lower duty of care because of voluntary

assumption of risk, ' o - ' PR ' : :
..where the entry'is for the purpose of a recreational activity and
- no fee is paid for the entry or activity of the person, other than a benefitor - »
payment received from a government or government agency or a non- proﬂt :
recreational club or association, and :
the person is not being provided with living accommodatlon by the occupver 3

Emlﬂp_sv BMM&MMNQ_MQ_EMHWG) 1CCLT. 197
{Sask. Q.B.).

31 Nickell vCJMQ.fMSis_Q[(1927)’590LR 618 _
¢ 78,5 5. ) .

» bid, ¢. 79, s. 1.

3 |bid. s. 6. - : L ®

¥ Qccupiers' Liability Act, RSO‘ 1980, c.14, s. 3.

38 Qc_gup_a_e_guabﬂgy& RS.A 1873 ¢79, s 8

Y i | ab| ity Act, RSO 1980, ¢c.14, 5. 4.
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Some of the premises applicable to this subsection inciude:
(a) a rural premnses that is ' A . .
(i) used for agricultural purposes ' o : g .
‘(i) vacant or undeveloped premises o
‘ (i) forested or wilderness premises - '

(b) golf courses wjen not open for playing..
(h} recreational trails reasonably marked by notice asysuch. ¥

These sections co’ncerning the occupier’s right of exclusion of duty and the

responsibilities of those willingly acceptmg nsks have quite obwous nmphcatlons for

I

outdoor agencnes and/or programmers operatmg on property other than therr own And
as wvllbe shown in the succeeding section ofjus thesus :this personal respons:bnhty may L
extend to the running of programs on public as well as private land. -
The inevitable dlssupatlon of the hcensee invitee dichotomy is mdlcated by the
reductnon in the power of warmngs prevoously held as adequate protectnon for the
occupier in his dealings wnth ||censees on-his property.

A warning, without’ ‘more, shall not be treated as absolvung an occupier fr"oQ .
-discharging the common.duty of care to his visitor unless in all the
circumstances the warnlng is enough to enable the vnsutor to be reasonably
safe. .

- And finally,‘ agencies ooerating programs orr their own property must be aware of
the specnal duty they owe chuldren whether they technlcally be hcensee mv:tees or”

trespassers. A Chlld trespasser is owed a higher duty of care ‘than an adult trespasser

H

In an entire section dévoted to thas.relatlonshlp, the Alberta Act says:
(1)When an voccupier knows or has reason to know

(a) that a child trespasser in on his premises, and
(b) that the condition of, or activities on, the premises create a danger of
death or serious bodily harm to- that child,

the occupier owes a duty to that child to take such care as in all the
circumstances of the case is reasonable to see that the child wili be
reasonably safe from that danger.

(2) In determining whether the duty of care under subsection (1) has been
dlscharged consideration sHall be given to. ’

"

(a) the age of the child,
(b) the ability of the child to appreciate danger and,

oa T o
‘°QQ.QHD.I.QLS.LI.ab.II!I¥ALR5A 1973,¢79, s 9"
Wage r v. Sheffield Bronze (1977), 2CCLT 97.

!

»
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{c) the burden on the occupier of ellmmatlng the dan?er or protectmg
, "~ the child from the danger as compared to the risk of the danger to the
- chlld

(3) For the purposes of subsection 1), the occupler has reason to know that a
- child trespasser is on his premises if he has knowledge of facts from which a
. reasonable man would infer that a child is present or that the presence of a \
child is so probable that the occupier should conduct himself on the
assumption that a chvld is present. - 42
Although this sectlon of the Alberta Act is qu:te new and the only. one of its sort
~ in Canada, Brmsh statutes have long recognized that “an occupier must be prepared for |
~ children to be less careful than adults” *3 * The mast common cause for the raising of the :
standard of care owed a child trespasser is the exustence of some allurement or .
‘attractive nuisance’ on the occupier's property WhICh while fascinating the child is also
"inherently dangerous in ways which he cannot be expected to appreciate.” ** In order to
apply the doctrine of attractive nuisance, the child must be of sufflcnent age to be drawn
by the object yet still too immature to appreciate the hazards assocnated with it #
In the classic case in this area of law, Glasgow Corporation v. Ia)d_QL ‘¢ a seven .
-year old boy died after eating some in‘SOhOus berries he picked in the defendant's public.
botanical garden park. It was held that the defendant mun|C|paI occupser was liable by”
virtue of the fact that although they were aware of the poisonous nature of the berries
and the constant presence of children in the: park, they did not take measures to fence
off the shrub or to give adequate warning rntelhghble to younger p?&'frons The big, black
' berrles were considered an allurement and a trap to the plamtlff as he could not be .
expected to know 'their contents. ¢’
Therefore, in order to constitute an 'attractive nuisance’ in law, the Iocation or
item must have some hidden danger. According to some, 'open v;/ater whether naturally

or artificially occurring: is an obvious hazard which’has no dangers that are not apparent

and as such cannot be consndered a trap * The writer contends that this is not

.

2 Occupiers' L;ahlllgy Ag; RS.A 1973 c.79, s 9
“ Ibid:, RS.A 1957, s 2 (3a).’
** Philiip S. James, General Principles of the Law of IQr_t_s fourth edmon (Lendon:
Butteerrths 1878), p 98.
rs' Liability Act. RS.A. 1973, ¢c.79, s. 13(2aandb) '
“’(1922) 1 AC. 44 5
7 |bid., at p. 44.

Ljﬂd]_ev_Q[L_s_N_Q[_t_hB_l_d_ﬂg(1944)2KB 101 atp. 112 .



S e e rr————

neée_ssadly so as unekp‘ected drop-offs, A" undercurrents ahd dangerous objects
eoncealed in murky water have ceused many injuries and deaths. | '
in Latham v. BR. Johnson and ngnm Ltd. *° it was e_stablished that an occupier
could not be/'li‘abie 'unless the item could be shown to be -a'dangerous allurement |
A trapis a fugure of speech, not a formula It involves the idea of
concealment and suprise, of an appearance of- s,afety under the circumstances
cloaking a reality of danger 51 ;
The Alberta Q;Qum_er_s_ memx Act, takes the allurement doctrln‘e one step further
' by considering not ony the probability of harm coming to a child because o.f an attractive - - |
nuisance,‘bu,f aleo the feaeibility- of the occupier._ removing the hazard or othéu:wie\e
"protecting the child from the“danger." 52 |n the 1948 Alberta case of ﬂa[_e& Taxi L;d V.
Gﬂliha.m"’ the defendant taxi company was cohtracted'by a school to drive children to
‘ and from‘ its kindergarten. The children it \served»were from ages three to eight and the
vehicle Used was a regular four door sedan with handles and push button“ locks on all the
. doors, which the fax'i 'driver made sureﬁ.we’r‘e down before starting the ca'_r. The five year
old plaintiff was injured when she;i‘l_e;li ‘ddt' of the vehicle after tampering w_it‘h.the button
and f}and[e on her side of the car. The Sdereme Court of Canada uphesld the trial decision
whieh fouhd th‘e defendant taxiv company liable for not installing inexpensive safety
devices readily available on the market which made it impossible for children to open the
car doors. The push buttons weré deemed an JHtractive nuisance. Estay J. discussed the
allurement of the .door lock mechanism. o .
This push button Was within easy reach of every child in the rear seat of the
automobile. Moreover, that it could be raised.up and pushed down was made .
evident to each child every tume the driver of the automobile opened or:
closed that door. ,
Aﬁthough this particular case is not concerned with the liability of an’ occupler: of
land it serves to provide an excelient |Ilustratnon of the concept of allurement“whnch may
be readnly applied to many items and situations mcludmg those involving land '
The statutes and cases presented here should help clarify the legal posmon of the
outdoor educator, whether he be visitor or occupier. Many questlons still exist in this .

* Moddeionge v Cgu_txasm:dgiﬁdmmnnsn) 2 OR. 437 (Ont H. Ct).
s [1913] K.B. 398, atp 407.

5 lbid., at p. 416.

sSRSA 1973, ¢ 79, s. 13(20)

3 S.CR 637. -

¢ |bid., at p. 640.
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area of law, in Ca‘nada and indeed throughout the cemmonwealth Rather sub jectivel
questlons often raised in these c!ses include: a) whether 3 gnven hazardous condition
actually constituted a conceafled danger b) whether the occupler actlng as a reasonable
man, should have realized the hazard held a concealed danger, and c) whether in the
cost—be.nefit.analysis, it was feasible to eliminate the hazard or at least warn of its
presence. | r

The outdoot agency opera’?ing facilities and/or pr‘ograms on'its own land must
take time to regularly inspect the site for potential hazards and take steps to rer’nove
isolate (ie., fence off) or at least warn of any hazards which hold concealed dangers

For example, a raft moored in shallow wa{er in a lake: or ocean, esbecuajly where
murky water would reduce visibility and subsequent examination of the dépth by a diver,
couid constitute an unwarranted hazard. In 1980, the British Columbia Court of Appeal
found the Town of Powell River eighty percent responsible for the quadraplegia . |
suffered by a twenty—two year old swimming instr{ictor/examiner, injured when he dove
off a five meter diving board on an o;::ean raft into only two meters of water. *$ Although
the plaintiff was twenty percent contributorily negligent due to his specialized training
and lack of care for himself in the situ_ation, the defendant municipality was held prin\arily
responsible for his darnages as they induced him inté a false sense of security by failing
to pest :Narning signsm the raft. s T

. In this example, the hazardous condition contained a cencealed trap {(shallow

water); the town recreation department ought to have foreseen the danger present and
the cost on erecting a sign was in no way prohibitory or unreasonable in light of the
potential harm which a patron could, and did incur. This same opinion was asserted in the
recent Saskatchewan case of Bundas v. Qyma Regional Park Authority, ** where the
plaintiff dove off araftin the defendant s park lake into water he knew was of 1rregular
depth. In this case the defendant park authorlty was held twenty five percent Ilable for o
the plaintiff Bundas spinal injury (which left him-unable to lift heavy obJects) because I‘t

failed to post warning sngns However, Bundas was held seventy— ftve percent hable for

his inj,ury, because it was felt that he failed in his duty to protect himself from hazards of

- 33 Bisson v QQ_QQ_ﬁLQ_gLEQﬂeLalve (1967), 62 WWR. 707.
 ibic, atp. 774, -

7 {1980), 4 Sask. R. 124 (Sask. QB)



which he should have been aware. Regardiess, it is incumbent on each outdoor agency to

[

evaluate such hazards and protect or at least warn its participaﬁts accordingly.

C..Legislation Relevant to the Utlhzatlon of Public and Private Wlldlands ¥Yor Outdoor
| _Educanon Programmmg .

The outdoor educator operating on lands other than his or his ‘agency's own,
whether publncby or pnvately mamtalned must be prepared to accept thns same
responslblhty for surveying the site and protectlng his participants from any hazards :
|dent|f§ed. Although a good leader wull do this regardless of legal duty, this evaluation is
especially crucial.in situations where the occupier has-graciously aliowed the use of his .
land while expressly restricting or excluding himself from liability for injuries incorred by :, '
the outdoor leader and/or his charges. And it aimost g’oes without saying that an outdoor
: ieader will alvx_rays check with the owner of private land béfbré using it for a program, to
avoid any poter\tial categorization as a trespasser; S

In Alberta the EBII.\L Ir_e‘sgas_s Act *' deems it an offence subject to certain
- conditions, to trespass on "privately owned Iand or posted "Crown land subject to any
dnsposmon except a grazing iease or grazmg permit.” 5 Therefore this Alberta Act
identifies all privately owned and occupled Crown fgnd_ as off limits to uninvited entrants, ~

with the exception of grazing leases or permits, as long as the visitor has been notified
| by written or verbal commun‘eae or by signage which states that trespassing isinot‘
permi{ted. 60 < _

Again using the Alberta example, the Public La_nds Act %! serves to limit access to
vacant public la_nds.-_.All‘ public lands are open' for use except those receiving special
disposition (e.g., under Mineral Surface Lease, Homesteading Lease, Grazing Lease, etc)
and here access may be restricted to. those with a lease or hcence of occupatlon 62
Snmﬁlarly the EQLe_s_ts Act. ©* permits access'to all pubhc lands containing timber berths. ¢

. _ S 3

#RSA 1970, c. 273
% Ibid., s. (2a) and (2b).
 bid., 5. 2 (1).

¢ RS.A 1970, c. 297.
2 |bid., s. 38 (1al. : A ' ,

“*RSA 1971,¢c. 37 - . i - : ’ Ve
4 |bid. '

-ty
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bAIthough some variation in the names and scope of these and similar acts exists
mterprovmcnally all provunces do have legislation addressing public and private Iand
access -and useage {e. g camping, huntmg stc.). The outdoor educator intent on utlllzmg

any-land of which he is not the primary occupcer should familiarize himself with the

4
o ‘statutes and regulatvons pertinent to that partlcular area's use. The law is there to prevent

© user group conflicts from arising as well as to protect various types of wildlands from

indiscriminate use.
Environmental Legal and Ethical Considerations
One of the primary justifications for outdoor_education programming today is

found in its value in teaching people how to use and. enjoy the natural environment in a

~ manner wh:ch fac:htates its preservation for future generatIOns An essentlal part of such

programmmg_ is the intuication of an undérstanding and appreciation of that envrronment

~hopefully Ieadlng to each partxc:pant internalizing a sense of ownership for the land in its

- natural state. In 8rder to achieve this obviouy\:eritorious objective, outdoor. educators

must act.as strong role modeis. designing their programs in ways which impart minimal
impact upon the sites used. }

Not only is.this an impoftant consideration ethically, but all. provinces have

. stétu.tory laws regulating destructive activities on public lands. In Alberta for example, the

Environment Council (formerly the Environment Conservation Authority), deals "with
matterd pertaining to environment conservation.
(a) the conservatron management and utilization-of natural resources;
: (b) the prevention angd control of pollut:on of natural resources

{c) any operations or actlvmes whether carried on for commercial or
industrial purposes-or otherwxse -

(i) that adversely affect or are likely to adversely affect the quality or
quantity of any natural resource, or

(i that destroy, disturb, poliute, alter or make use of -a natural resource
or are likely to do so;

(f} the preservation of natural resources for their aesthetic value:'

{g) laws in force in Alberta that rélate to or directly or indirectly affect natura!
resources.

The outdoor educator and?or agency should readily see the implications for
environmentally conscious respurce utlllzanon in terms of sanltatnon woodcutting trail

** The Environment Council Act. RS.A. 1870. ¢ 125, s 3
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development and so- oh: Often ‘outdoor progrémr‘ping clubs and agencies actively support |
’ thé E"nvirbnrinent' Council in its efforts to opp;)se various other commercial and industrial
~opérations pollufing or é)therwise degrading the enVironmént,-es’pecialW 'ivn"are'as‘ with
o‘,utdoor.' education/recreation potential. Although not a strong )lobby‘gr}oup-td date in any
_province, ou"cdoor gdu¢ators h?ve a definite vested intérest in thé;-_cqhsefvatioh of ‘ ,
wildlén&s}' both within and outside design,éted park Aa.l_'e,‘as. They ;hbuld\ therefore strive to
be heard, both collectively and severally in integréte,d managementp!aris and/or in voicing
opposition to ecologicaily unsound proposals affepting natural areas. ‘
Legislation Relevant to the Utilization of Federal, Pfdvinciél and Municipal Parklands
fbr Outdoor Educatiqn'Progfamming '
National Parks Legislation .
The National Parks Act, “‘ stipuiates. that:
The National Parks of Canada are bereby de‘dicated to the peo'.ple of FCa'n'a_da -
for their benefit, education and enjoyment, subject to this Act and the.

regulations, and the National Parks shall be maintained and made use of SO as
to leave them unimpaired for the enjoyment of future generations. ¢ ﬁ

~
~-

In order to achieve this goal, the Minister retains the power of controliing:

-...amusements, sports, occupatibns ahd other activities or undertakings, and
préscribing the places where any such activities or undertakings may be
<. carried on; and the levying of licence fees in respect thereof: st
. v

/

Y

When assessing the statutory basis of a litigation against a National Park in
Canada, the courts will refer to the Crown Liability Act. ¢ which allows actions against
t_he Crown based on either a) injurylies) resulting from the negligencé of an employee of
the Crown ™ or. b) injury(ies) resulting from a breach of Crown duty related to its
occupation or control of land. ™ "

The first.subsection refers to the doctrine of vicarious liability and will be /
§ .

o

discussed further in chapter seven.

\

Due to the inconsistencies in the law related to occupiers' liability, it becomes.
rather difficult to predict Crown liability under the second subsection. Although the - "

Crown is free to submit to evaluation under the provincial occupiers® liability reform

-

“RS.C. c 189.

“* bid. s. 4.

“ Ibid, s 7 (. .

“RS.C. 1970, c. C-38. . 7
™ Ibid. s. 3 (1a) '
" Ibid., s. 3 {1b).



Iegislations currently enacted in Alberta British Columbia and Ontario it is not Iegally
bound to do so. 7 In provinces Without such Iegislation cases wnH be decnde& solely upon
common law principies. -

Part of the problem in predictmg Crown liability Hes in the paumty of cases -
. actually adjudicated against it The author believes this may be Iaréely due to the
exceptionally short {seven day) Iimitation period within which the plaintiff must make a
claim for his injuries to the approprlate property administrator and the Deputy |
'lAttorney—General of Canada > As most park vusntors are unaware of this statute, their

‘claims have occasmnally been extinguished prematurely Outdoor leaders taking people

~into Federal parks should definitely keep this’ statute in mind and begin proceedmgs
| immediately if Parks Canada negligence is the suspected proxnmate cause of an in jury to
oneself or one's partnc:pants ‘ ) !

Most park visitors are viewed as invitees and the responsxble Parks department
has the duty to exercise reasonable care to prevent damage from unusual danger of
which it knows or ought to know." ™ in Sturdy et al. v. The Que_en 5 a female grizziey
‘bear .and her cubs were held not to constitute an unusual danger to the plaintiff, inJured
by the she bear while walking near a garbage dump in Jasper National Park. The Federal
Court of Canada felt that there was no breach of Park’s Canada's\duty to warn the
plaintiff inviteg/about the inherent dangers presented by the natural occurrence of bears

in the park.

Ithough no signs had been posted at the particular site of the mauling,
pamphletg/distributed at the park gates and highway signs warning of potential hazards
. posed by bears were held to provide reasonable warning. ¢

However, the courts clarified their finding of volenti on the part of the plaintiff,

stating that even if Sturdy impliedly agreed to assume physical risks by walking near the
dump there was no consent or agreement, implied or expressed, that he waived any

right of action in case of m;ury by a bear”

N
________ ————————

- Dwight Gibson, "The Federal Enclave Fallacy in Canadian Qonstitutional Law.” Alberta
B_ev_le_w Vol 14, p 187.

7 Crow Llab_my_QLRSC 1970, c. C-38s. 4 (4).

" Indemauyr v. Dames (1866). LR. 1 CP, at p. 274

3(1974), 47 D.LR. (3d) 71.

¢ Ibid., p. 96.

" Ibid., p. 98



The Crown may.employ a number of techmques to restrlét or exclude its lrablllty
as an occupler As the S_mr;dy case. demonstrated g@eral warmngs of an lnherent hazard
such as pamphlets or road sngns may be sufflcrent However, where a deflnable danger
. exists at a partlcular site, say an avalanche danger ona des19nated cross—country skn trall LA
then a more specmc warmng may be requured Other expressly st&ted dlsclalmers elther

on posted s:gns " %r on entry tickets may be sufficient to relleVe the Crown of Iuabllrty

as long as these. wauvers are brought to the attentlon of the vnsvtor . \ TR

"\,

A fmal method of exclusnon ptactised by Parks Canada ls\thﬁll’ requnrernent that

concessnonavres such as ski lift operators and mountaln guldes carry adequate |lablllty

o msurance .and mdemnlfy the park from any pet&nal injury actions resultr_ng from

acmdents

- ')

u

" This reiiance upon other’ agencies- and groups operatlng in the parks to be msured
has lead to an increase in regulations regarding who has the prvvnlege of operatmg .
proflt ornented backcountry programs, espec:ally in the mountaln parks where actlvnty .
risk ievels are hughest For example o one is allowed to lead technlcal ascents |n the
mountain parks wuthout certlflcatlon as.a member of the Assomatlon of Canadian -
Mounta:n Guides. Although such regulatlons are. percelved -as. unnecessarnly restrlctrve by |
many outdoor educators, they have probably been mstrumental i keepmg the standard of
leadership very high and the rate of. injuries concomltantly low in hlgh country travel

Although little litigation has been successful agalnst Parks Canacl/a to date t.he '
greatly Increased use of backcountry tralls for hiking, sk'nng and trail rldmg and the
equally sugmf;cant growth of wildwater paddling in the parks, has openedupa = - -
tremendous potentlal for legal actions. In cases where a sanctioned outdgbr educator is
leading a group within Federal Park boundarnes the specrflc facts of the: ease wull
: undoubtedly need to be scrutlmzed in order to determine whether a) the Crown was
negligent under |ts duty as an occupier, b) whether the agency and/or- leader were _
neghgent in their duty to supervise and lead the group and/or c) whether the conduct of
the participant himself-contributed to his injurylies). For’ examp, /le recently in an unlltlgated

incident in Albérta, a twelve year ‘old boy dlsappeared {his body was recovered the

.

" Ashdown v. Williamg (1957), 1 QB 409.
" Wilson v. Blue Mountain Resorts Ltd. (1974), 4 OR. (2d) 713.
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,‘regardlng the law in thls area

or dld not assume

- ®RSA 1970, ¢.7°285, 55, g

"
o

Mallgne Canyon in Jasper Who would have been hable7 al Parks Canada, for. fallmg to

,take reasonable care m erectlng fences to keep mvnted vnsutors back from the lip of the '

L ‘cagyon and/or postlng sngns to warn patrons to stay back b} the youth's teacher ‘who
B falled in h|s duty to supervnse the chlld and keep hlm on the desagnated walkway' c) the |

: :school bﬁoard who perhaps allowed a teacher to take the group‘ wnthout suff:cnent ‘
'superv:sory assstance or d) the boy hlmself who at twelve years orf age should have . : .

“ had sufftclent nntelllgence and experlence to apprec:ate the hazards assocnated W|th gomg

'j;‘too close to the edge7 Unfortunately there are'still many more questlons than answers :

Y

‘For the outdoor educator the chance of attrlbutmg llablhty to,-or at least sharmg

” Ilablhty w:th the Crown wnll be highest, when the leader is runnmg his programs in hlghly

;man—unfluencé’d envrronmehts suchas ski hills‘and desvgnated mterpretlve tralls and .

PR

. (lowest when he ventures into the backcountry off spemfred tralls Here, he must have

N

1 the ;udgment skill and lnsurance to cover. hlmself and his partrclpants (especsally lf they

'are chlldren) as hls level of specnallzed trammg and knowledge would very lnkely make 8

B h|m llable for damages resultnng from rnsks Wthh the parhcnpants themselves could notw

R

Prawnt:/a/ Parks and Recreat/on Area Leg/s/at/on
N ” -~

Most of what should be sald regardmg provmc»al parks manegbment and llabullty

o .' has been presented m ‘the. precedlng sectlon concermng hablllty ln natlonal parks None of
T the’ provmmal park statu’qas reviewed shed any new llght on the posmon of the provnnclal

: parks department or of outdoor educators runnlng programs within. provmc1al parks

boundaries. - - o L L - N
Y T .

C IR terms of Crown Ilablllty in tort. law the principles adhered to,are wrtually the

o same as those outlmed in the _an L_ab_LI.L‘(M Act ¥ In Alberta, since the. eradlcatlon of -

sectlen twenty four of the ,}_udlgm:_e A;L u Alberta s __LQQQ_Qd_Qg_S Against _tb_e Q[QML_
o -AL " has held the promnce llable for its torts o . : ..

") 3 - . ‘M
* 5’“ - - - B

'°RSC“197O "o
1 RS.A 1974rc. 65.°

L
& 4

-



the Crown is subject to all those llabllltles in-tort to Wthh n‘ lt were a
person of full’ age and capacrty, lt would be sub)ect ,
'I(a) in respect of a tort comrmtted by any of its. offrcers or agents f

- {blin respect of any breach of those duties. that a. person owes to hIS[
‘ se‘lvvants or agents by reason of bemg thelr employer R

. fe)in respect of any breach of the dutles attachlng to the ownershlp
o occupatlon posseSSlon or. control of property and O

'(d) under any s&a:tute or under any regulatlon or by law made or passed
‘under theauthonty of any statute e :

None of the provmces in: Canada have retalned governmental |mmun|ty and all may :

' A
now be tried in tort law for any of the four. aforementroned causes of action. . o

Accordmg to the‘ELmnmal Eaﬂss Aﬁ of Alberta "

o
3. Parks shall be: developed and maintained...

(c) to faculltate thenr use and emoyment for outdoor reoreatlon B
and, DR

4 Recreatlon -areas shall be developed and mamtamed to facrhtate thenr-
use and en joyment for outdoor recreation. *" . A -

g _
The recreation: values of parks have been largely tempered with natural h:story

conservatlon and preservatlon values whereas the pnmary orlentatlon of provnncnally

(desugnated recreatlon areas is outdoor recreatlon Although a number of resndence .

camps and more trans:tory out'door programs operate sntes ih: provmcual parks and -

. recreatlon areas this may not be practlsed wtthout wrltten authorlzatlon from the

. : Mnmster i The Mlnlster also has the authorlty to” prescrlbe standards for the operatlon
" of. stores camps and othg commercnal ventures operated w:thln parks or recreatron )
‘iare_as ' ’ v N
Mua/r:/ pa/ Parks and Recreat/on By- /aws » v ‘
As mentioned at the beglnmng of this chapter the ma Jorlty ‘of outdoor educators
are school teachers at the prumary and secondary levels A substantlal number are also
vscout leaders, Y.M.-Y. w.C. A programmers .and municipal recreatron program leaders
{e. g. outdoor program mstructors playground and daycamp leaders and'so- onl
. Therefore, it follows to reason that ‘a slgmflcant portnon in fact most, outdoor educatlon : '.

- "Ibld 55(1) v : - -

t lbld 1979 e 63 s 3 o SR T B
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wnll occur W|thln urban and rural mumcnpal boundarles in publlc parks along rlyer\valleys ‘ o

._ravmes and so on. lndlwduals and/or agencnes utilizing munlcxpal property and/or faculltles

. for outdoor educatlon purposes should be aware of the. mun:cupal statutes by laws,
‘ordmances and. regulatnons’governmg the use of those areas or sntes i _
ln Alberta for example the- only: tatutes of any parthUlar relevance to the

' outdoor programmer worknng ina munujpal settmg are found in‘the Munmp.al ST e

Gmmmgnt Act # This act contams a sectlon on legal proceedmgs mcludlng statutes .

pertment to the ralslng of an action agamst a mumcxpallty based on negllgence or
o uplers llablllty ' ' ' ' -

Most municipal law is contamed in by laws passeg by the urban or rural munncnpal
‘ councul Although some of- these by laws will be relevant to only some outdoor Ieaders

others are generic enough to apply to anyone operetmg in this role For example a

" school teacher wnshlng to begin a canoelhg unit wnth a few baslc sessions in a mumcnpal

swrmmmg pool may be bound by the rlghts and condntnons%f use of such facnhtles cited

in the mumcnpallty s Eagksz_&ngo_[ ,LQult U.S.Q Ag[_e_e_m_en_t, 1 lf such a contract exusts Such

- agreements will ‘also be relevant to teachers working ln mumcrpal dlstrncts but would not

apply to those teachlng in county run schools where county councul administers all publlc

v_ services lncludlng the pubhc school- system cotermmous wnth its boundarnes This by-law -

~will likely not apply to any outdoor educators except teachers unless they. represent a
cOmmunlty group seeklng an indoor school facnllty, {e. g a crafts room), through the

. Rarks and Recreatlon Department _ ‘ '

' All outdoor program Ieaders regardless of the agency or orgamzatlon they are

. employed by should be fully aware of the enacted dutles and powers of the Parks and/or
Recreatuon Department - of the mumcnpallty munlClpal district or county. in Edmonton for
example, By law No. 2202 concerns the city's Parks and Recreatlon Departmental

. structure responstblhtles, and’ authonty 50 The duties of thus and lnke departments includes :

¢

a general duty .

B RSA 1970, c. 246. ' - L "

B:For gxample; City. of Edmonton. By -law No. 5769. , '

- % Edmonton Parks and Recreation Department City of Edmontdn By—law No 2202 (as
amended by By—law: No 2281 2750, 2874, 2929 2977 and 3015)



.To be respons:ble for the planmng desugn constructlon operatlon .. S
: mamtenance and administration of -all Public Park and Recreation and other s
~lands under the control of the Department ¥

To develop sourid and comprehensuve recreatnon programs and

To actas @ recreftnonal co— ordmatmg body.. and to erisure that all maxnmum
* and most efficient and economic use is made of all avanlable recreatlonal
opportunmes and’ facnhtles v . T

Such departrnents are also responsnble for developmg by Iaws ordmances and
, regulatlons for the use and preservatron of the parklands w'thm thelr ;urnsd:ctnon. n. k

Edrﬂonton for example general park regulatlons state that e ‘
. .o “\’ .(

10. No person wh:le wnthm the conflnes of a park shall: O 2

~.{4) Cut break, bend or in any way m;ure or deface any turf tree shrub,
hedge plant, flower or park ornament.. : L

(8) Start any fure or perm|t any person under hrs control to start any fme '
except in firgplaces’ provnded therein: for that purpose..

(13} Tease, molest or in jure any mammal, bnrd or fish.. .
13 erect build_or Iocate nor permnt the. erection, bunldlng or- locatnng in any
park of any.trailer, shelter or.other buildmg or any.tent:or other shelter
. without first obtaining, the written permission of the Clty Commussnoners 2 L
The outdeor educator wnll quickly recogmze the lmpllcatnons of these selected /
~regulat|ons for envuronmental studies, campfire and shelter bu:ldmg programs jnd/or -

overmghts ) addltlon like most large cutles Edmonton also has a by Iaw whnc}) prevents

4

overnlghtmg by CIosmg all parks to the pubhc from eleven oclock in r ning until
eight o'clock in the' morning. % However, it may be p‘ossible to recei.; X ""?‘ :
di’spensationéy justifying the outdoor program to. the Parks Department and recenvmg a

‘permit from he Commlssloner The |mportant thnng for the: outdoor educator to’

remember ns that it is his responsnbnhty to recelve clearance before nmtlatmg a program

~which may violate one: or more; regulatoons S " R TR ‘.

i .

programs "at least as far as his- use of the area is. concerned Whlle operatung outdoor

edudation and’ adventure programs in desngnated park envnronments has certain e

’ \32 Ibl .
?3 City of Edmonton By)aw No 2200 s. 5.



75

attra‘ctidns to"the outdoor Aprograr-nmer (e. g' relatively easy access to Wildland areas, no
direct costs for area operations and mamtenance and the presence of backcountry
.sear‘ch and rescue servnces (usually at no charge to reglstered groups) numerous ‘ j
' "respons?S‘l‘fmes -accompany these benef:ts . , _

As just expressed,-one of these du_tles"‘is theﬂlearning of the -fstatutes by—laws
“and/or regulatlons which estabhsh parameters for the outdoor educatox;; use of the area.
A dlscussmn wnth Parks Department representatlves concerning these gundellnes as weII
as the departments polnc:es and Iegal posmon regardlng use of. the area for outdoor
educatlon/recreatnon purposes may be valuable time spent by the outdoor programmmg
agency. And flnally as many such departments’ w:ll attempt to restrict.-or exclude
themselves from: personal injury llablhty in such sutuatlons the onus of checking for ‘
hazards nnherent to use of or travel in a given area and of subsequently protectmg ' '

program participants from unreasonabie nsks wnll often remain Iargely on the shoulders _
; -

of the outdoor educator

. The followmg chapter w:ll deal with thig" duty further and discuss the ramlflcatuons\J

of falllng to meet it.

<



VI THE PUBLIC RESPONSIBILITY AND LEGAL LIABILITY OF THE OUTDOOR
| | EDUCATOR | |
In thns chapter a close look wull be taken at the moral obhgatnohs and Iegal .

’ |IabI|ItIBS an outdoor educator holds whnIe he is actually runnlng an outdoor actwnty ,b

program Thls wnIl mclude hIS partlcular |IabI|ItIa$ to his partrc:pants in aII envnronmental |
ettnngs dlscussed in the prevuous chapter and durmg all aspects of the program except ,'

' vehicular:travel and: rescue srtuatrons whxch wnll be deaIt with in subsequent chapters '
| The emphasis m thIS chapter wnII bé on the common Iaw basis of outdoor Ieader “

’ negllgence as based on his common law dutres and standards of\care Although statutes |
prevnously dlscussed may be occasnonally referred to for cIarlflcatlon and/or support the
ma jority of law dnscussed herein will be derlved wt*om common Iaw sources ad;udlcated
cases and custom. : o . '

»
{

A. The Test for Ougdoor Educstor Liab“uw -
r The test used to determlne the neglrgence ©of an outdoor educator is the same as .

— that used for any other defendant. As applled frornuthe mformatuon presented in chapter

three of this thesrs thls test mvolves an evaluat:on of flve factors '

1. Determnnatlon of a duty owed by the leader to the partuclpant ‘

A breach of that estabhshed duty; the, failure to meet a precrlbed standard of care

_Actual physucal and/or mental in Jury to the partncupant

LN

Proof that the defendant Ieader s neghgence was the proxlmate cause of the
part:cnpants injurylies), ' . - o .
B. Ev:dence showing that the partncupant dld not voluntarlly@ssume thé ﬂcular rlsk .

1

which, resulted in his m;ury(les) . , ST v xS
The reader is remmded that if the defendant cag show that the plalﬁtn‘f w:llungly ”
:- accepted.a r{fsk which’ he understood and appreciated the magnltude of ahe which.
resulted in the accndent then the in Jured party will have no recourse to legal actlon -
against the defendant tf, however the partlmpant dnd not- assume the risk, but somehow B
otherWIse coptrlbuted to his injury(ies) through his own neghgence then the courts w1II |
Ilkely apportlon damages between th /two- partles accordmg to thelr relaﬂve degreee of ‘ :

negligence.

- i
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' . For the purposes of this study the relatlonshlp between outdoor educators and

e,

partlc:pants has been paralleled wnth that of teacher student ! or coach- player where ‘
'._through some express agreement contractual or not, the outdoor” programmmg agengy
 has agreed to supervrse mstruct and train the part?cxpant in one or r‘nore of the |
.potentlally 'high tisk’ ‘outdoor activity- pursunt areas ldentlfled at’ the begmnmg of this

thesns (ie. hlklng and backpackmg cross country Skl lnstructnon and toUv‘tng canoe and

kayak instruction a ing). The standard of care owed by the outdoor educator

(instructor/leader/, his supervising director and the agency/board/organization'he is.

employed by will be consldered-collectively in this section-.as it applies to tort negligence

regardnng program participants. The concept of vicarious Ilablllty of agenmes for their
ﬁivant employees will be discussed in chapter seven.- ‘

In determlmng whether the standard of care demonstrated by the outdoor .

4y

\
-educator was adequate for an adult partrcxpant the courts would apply the reasonable

s 5l /
man test B”é"é"af {iEe of the scarcsty of established standards in Gutdoor actnv:ty pursuits,
the’ judlmary woul‘d prebaly rely on one or- more professed experts in the fleld to

convinte them that tbe Ieader did {or did not) conduct the actnv:ty as a reasonably prudent

4o

~ person with the defendants knowledge and tralmng The court wduld strive fo establish

4

whether the lea}er properly evaluated the hkehhood of (tnjury and its-potential gravuty
| agalnst'the utlllty of the activity bemg pursued and the cost of ellmlnatmg the risk.
Linden's PL = OC equat|o>’1 has /some interesting |mpI|cat|gns when dealing with outdoor
"educatlon srtuatlons ' ' o

Furst of al{ tremendous ;udgmental capac:tles must be attributed to any leader

who can take a group of heterogene0us{y skllled people reahstlcally ‘evaluate the
magnitude of risk for each individual partncupant 'performlng the%‘nwty in the selected
env%ronment #hd plan h|s¥ogram accordlngly The tendency_all too often, as will be
discussed in the subsequent sectlon is tor leaders. to gear thelr program to the average
partlc1pa§ Ieavnng the rlsk level hngher for the less' expenenced or weaker members of
the group Achlevmg the ultlmate ob jectlve of havmg -averyone in thé 4group learning and
practlsmg their skills whlle at an OptlmaL level of arousal (ie. challenged but not to the

! See Donna L. Hawley "The Legal Liability of Canadian Physical Educatlon Teachers .o

- (UnpublishedMaster of Arts Thesis, University of Alberta, 1974).

~? Allen M. Linden, Canadian Negligence Law. third edmon (Torontcx Butterworths 1982);- “
- p’8, descrlbed in chapter three of this thesis. : Co



pomt of being too anxlbus to Ieal’*n or perform) is the mark of a sensntlve and usually a o
 seasoned leader. o ) o
Secondly, outdoor.gducation is also unique m that it relies upo'n the pre_s_ence of
perceived risk and danger for its 'jUSti"ficati'on People 'register for outdoor adVenture
programs lnvolvmg physncal mental amd sociat challenges in order that through the. facmg
. of a number.of ‘contrqlied’ nsks they may overcome them on thelr way to achlevmg
feelings of perceived competence and self—determnnatlon in the world. However, in-
weighing the magnitude of risk warranted by the- utrhty of the actlvuty bemg pursued the
courts wnll not recogmze thls ra‘tnohale as merltomous Justlflcatlon for exposnng
participanits t unreasonable riské: In fact, B , Co
in practlce the activity being pursued is |rrelevant in the great majority of
cases of personal injury or propeérty damages The courts are not, save in
"vary excéptional cases, Prepared to acquit someone of negligence because he .
was doing something very useful, hor conversely are they prepared: to convict

someone of negllgence because he s domg somethmg useless or even .
‘anti- sacial. * v : : ) ~

Therefore regardless of program goa [

d ob JeCtIVSS placmg partlcupants either
individually or in groups lnysltuatlons where the real or’

<

jective’ risk in the situation
~ makes their injury a likely accurrence, especua|ly. if such inj ry is likely to be serioUs,'

' completely anjusti_fiable in‘a court of law. The ;xceptional chses’ to which Atiyah refers’
_ above quote:@re normally reserved for emergency situations. Where. 'in‘ the act of
attempting to save someone’s life, an mnocent rescuer is injured, regardless of the rlsk'
to whz:::s\has exposed himself, the courts would be forced to. recogmze the utlhty of
‘ his .conduct in the situation and usually 19 accept the risks incurred as warranted by the
fobj.ecti_}\l"/e of saving 'anbther‘sli'fe. This exception will be discussed in much ‘great'er detail
E-in chapter ni‘ne | o =
And finally, there is the concept 3urroundmg the feasubmty of mstltutmg
precautnons or aiternatives which mnght eliminate or minimize the danger.” ¢ ThlS concé/ t
is also interesting to qutdoor educators in that while they are for should be) taking

precautions to reduce cr eliminate the rea/ rlsk of m;ury present in the sztuatlon the v
safety procedures emplcyed are not necessanly mtended to snmultaneously decrease the.
parttcnpants percelved r:sk the apparent or subjedtlve risk’ present in that same s»tuatlon.
________________ ) and th_e Law, (London Weldenfeld and

3 Patrick S Atuyah Ag_qgm ;
(Sydney "The Law Book Co., 1977), p. 116.

Nicolson, 1875), footnote 11.
* John G. Fleming, The Law Q_t
N | Ry



-Thus, the Use of lifejackets’fo‘r canoeing or léayaking .does not eliminate the chance of
dumping in an internwediate whitewater 'riyer,' but they greatly reduce the chance of any-
traumatic physical injury resulting from-an unexpected swim They also allow the leader
to keep the group chauenged and |mprovmg quuckly If-one could only take his group on
rivers they would be hlghly unllkely to tlp in, thelrm.ra’te of skill progress and thenr
enthusiasm for the actnvnty would suff_gr. »Fortunat{el,y, what the courts may recognize as
an unreasonable risk without such safety equipm’ent as I'ifejackets, would probabfy not be
deemed unreasonable with the use of such highly\ accepted safety devices. Therefore, it
is the outdoor educator s duty to be familiar with the equipment and procedures

Lemployed by other mdlvuduals and agencies in the field and to elther use thege in adoptlng.

" custom, or be able to justify why they are not being employed. To use another canoeing
example, a number of prom‘inen‘t outdoor agencies have adopted the carriage of throw '
bags by tneir .staff. A throw bag is a brigitly colo_red. nylon stuff sack full of rope. The '

. W : resi:uer hoids orvloosely'lo'ops the free end of the rope around his wrist and throws the

bag toward the victim, allowing the loose rope to play out as the bag trayels througn the
~air. The sack is felt to be easier to see and grab in the water than the end of an ordinary

rescue throw line. At a current purchase cost of about fifteen dollars (less if homemade),
some agencies and/or individuals may not feel the additional safet.y-they offer to be

’ worth their cost However, if an accident occurred where a victim was i&jur‘ed or killed

because he failed to see or grab a throw line tossed to 'vhim tne courts may feel that

o8 because throw bags are a fanrly astablished and relatively- unexpenswe safety device, the '

failure to carry and use one for rescues constltuted negligence on the part of the leader
" {and/or agency) . . '

Although the curcumstances involved a different sort of safety devme an example \
of such a fmdlng occurred in ﬂa_m L.'(d_ V%_Ll.lﬁim * where ‘the defendgpt taxi
company was found neg‘hgent for not installing a commonly used,'inexpensgsafety
device to keep children from opening car doors while the vehicle. is in‘ motion.

Y The standard of care when dealing with participants classified as minors is of

course, somew\t higher than that owed an adult part"cnpant or group Recent case law

'nndncates ﬂwat adult parhcnpants will usually be held personally liable for assuming most if

__,__________~_____

$[1949]1SCR. 837 -

st ) ’ -
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not all inherent risks in the activity as it will be presupposed that they are of sufficient

age, mtelllgenpe and expernence to be aware of these l'lSkS and thelr potent;al ,
consequences “in dealrng wnth Chlld partncrpants however the standard of the careful

parent Iard down by Lord Esher ? although slughtly modified, is stlll the model recognlzed

“

- by commonwealth courts.

in the outdoor educatlon case example of M_ng_e_q_o_nge v. tiuLQn Q_Qumy &Qar_d Qi
Edu;amm, a school vutdoor education coordlnator was found neghgent for allowmg a

number of ,gnrls who could not swim to wade in an unmarked swimming area with a steep
'drop off of n'regular outllne ¥ lnsplte of his cautlons two students drowned when one
girl who could swnm attempted to rescue the second of two non—swimmers, who Rad
gotten into the deep water over the drop—off area The coordmator hlmself holder of a

_master's degree in outdoor educatron was a non-swimmer and he had farled to seoure a

e

/
Ilfeguard or any llfesavmg equipment (e. g poles ropes or other reachlng or throwmg -
" assists, a paddieboard or boat etc) before permlttmg the girls to. wade in the area.
Cn applying the careful barent standvrd to this case, Pennell J. feit that

..a reasonably careful parent would have been unlikely to permit his daughter
who was unable to swim, to go into this partlcular body ‘of water without
exercisi 1[g more care for her safety or ensunng that someone else did $o on
his behal } .

it was held that the defendant had failed to meet hns duty and hrs lack of

[y

foreseeability of the |Ike|lh00d of one or rnOre of the non= swnmmers dnftlng into the

deep water was attrlbutable as the proxrmate cause of the acc1dent which evéntuated He
M
failed in his duty to take precautnons to protect the girls fl'om the real danger they were
: s . LTI
in

Thrs same careful parent standard of care was also held owed by a d@wnhlll ski

- D

instructor in-the Brltlsh Columbia decision in Taylor v. R. * In this case, the fourteen year
" old girl plarntlff __fell- in a spot on the hill not vrsrble from above. and she was subsequently
injured when another gkier ran into her. The court concluded that in addition to the fact _

- that very few skiers had been in Jured in that partrcular locatlon on the hill {only’ two out

>

¢ Sturdy et al. v. B(1974), 47 DLR. (3d) 71.
” Williams v: Eady (1883), 10 TLR. 41.

'(1972) 2 OR 437 (Ont. H. Ct). : 4
’ Ibid., at'p. 443 T _

10 (1978). 95 DLR. (3d) 82 (B.C.S.C). ' -

of two hundred and twenty nine accndents reported that year) the/reasonably prudent
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parent would not heéitaté to také,his/}wer taenage daugl';ter down that éame hill. In

.- éssence. they decided. that fhé inherent risks involved in deécending downhill ski slopes
- are.not ébéve. the evaluation and assessment capabilities of. the '?rdinary parent, aﬁd that a
_ski instructor's expert techhical knowledée was not necessary to .bredict and if .
' néc'e'sééry avoid hazérdou:.‘s areas. m - j

As diéquésed in chaptef four, the standard of the careful parent has been

modified in recent years to account for a number of factors:in. additon to the
téacher--—étudent in loco parentis relationship. And although the caraful parent te'st
- "remains the apﬁropriate standard for such cage‘s..‘ it is not... a»jstandard which can be
abglied ln the s'bme‘manner and to the ‘'same extent in every‘/ case." 12 Mclnty(e J.in the
proceedings of the Supreme Court of Canada deciding on th,e"M_e_m;;s case, supported
qual‘ificay"ons to .the, original .teét, as "I'pre'seht'ed in McKay v. Board of G_Qian S_QnQ_Q[ ug:; p

No. 29, ** and reiterated in Thornton v. Board of School Trustees of School Division No.
QZ (Prince George) ' In discussing these quali'fications.-ofv the standard, Mclintyre stated:

It (the standard) has, no doubt, become somewhat qualified in modern times
because of the greater variety of activities conducted in.schools, wth - ) ~
probably larger groups of students using more complicated and more v
dangerous equipment that formerly... Its application will vary from case to
case and will depend upon the number of students being supervised at.any
given time, the nature of the exercise or activity in progress, the age and
degree of skill and training which the students may have received in \
connection with such activity, the nature and condition of the equipment in‘use
at the time, the competency and capacity of the students involved, and a hast

- of other matters... 1 .

"~ As a quick review of these qu_alifications will demonstrate, they are all directly

applicabie to the outdoor education situation. A few examplevs will serve as illustration.

n looking at the ’greafer variety of activities' being pursued, outdoor education

can bogst additions to ‘traditional-»’outd'oor programs emphasizing hiking, snowshoeing and -
canoeipg, of actiﬁégéqm- as rock climbing, kayaking and cross—country skiing among
L R : .

- B A R
otherfrising adventqg;ia__ plirsuits: .

-

Because of ne&éht iq\gcvati‘ons m equipment and skill technologies, children are
w exposed -t’%‘:mor_e comﬁli’cat’ed and in some ways; more hazardous outdoor
Ly - L .{:-c vt ‘\ ’

equipment -‘tB\an, formerly. For example, high technology camping equipment such as

R ot Lo ' X

Mibid, atp. 82 - L. L ’ .

2 Meyers v. Peel County B of Education1981, unreported'S.C.C. notes, p. 10.

1271968} S.CR. 5¢2: : ' :

14 11976] 5 WWH 'C.C.A). ‘
P‘ip,]g ..

" - Meyers, supran.

~ R
. 6N -
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naptha or compressed gas stoves ar"\d:lante'rns pose new danger ’ . i/

| Two other examples of quallflcatnons to the test Wthh may be more ;Tecullar to :
the less clearly defmed outdoor educatlon curcumstance than a regular school sutuatlon
but which would defmltely be cons:dered in evaluatlng the potentlal negllgence of an
~outdoor educator mclude

1. The actual Atralmng endoemﬁcatton of- the leader The standard of care expected of

a certnfled mountain gunde would be somewhat hugher than thqt of a schoolteacher

taklng his class backgackmg in the mountalns |
2. Knowledge and employment of safety equipment and‘pmcedui:es designed to

| eliminate or significantly reducei the real risk of injury present°in the situation. For

/ example, first aid knowledge and a well stocked first aid kit may be deemed vutal in
dealing with a backcountry accident '

These and other elements W|Il be listed. -and dlscussed in greater detail in the next
section of this thesis. The pomt being made in this discussion onwevegIr is that in physu:al
Q training accidents, indoor or outdoor, the ctaurts must'maer much more than just how ’

Y
a prudent parent would héve conducted the actlvnty in questlon And even though

o

‘ Canadlan courts contlnue to adhere to thls standard they have reocﬁnlzed the need
temper it with consuderatlon of the contemporary physncal educators’ cnrcumstances In
< tlme itis Ilkely that lncreasmg lltlgatlons wull lead tha ralsmg of thp,‘tandal"d to that f the

careful physucal educator 16 ¢ or outdoor educatpr as the case may. be ' " '
N ,

In brief then, an outdoor Ueducator facsng tort ch;rges would be e\taluated largely
on the basis of the fores'eeability.he exercised in predicting the likelihood of one of his
students/participants being injured, in the activity being pursued and in the manrnier hebwa‘s,
directing it. _ : ' -

\" o - \ R
In dealing with adult participants, the leader would be held to the standard of the

~-reasonably prudent outdoor educator lie. the reasonable person with/ the defendant's
outdoor knowledge and training). Howeveg and atthough open to some interpretation, \
children are owed a standard conc\or'nitant with that expected from the reasonably careful .

rent. -
pa

. : ‘
) ¢ -

¢ Dgnald H. Rogers, "The Increasing Standard of Care for Teachers,” Edu_:;angn C_anada
. Spring 1981, p 27.

o



~. B. Dutles of the Outdoor Educator , w

4 L

In order for a Imgatlon to proceed agalnst an outdoor educator, the m;ured

plalntuff must show that his mjury(les) were proxumately caused by t&e breach of .one or

more dutles (standards of care) oweg him by that Ieader These duties may be related to

the instructor/leader’s personal competernce and qualifications, or they may be directed at
| specific responsnbllmes this individual accepts in guiding, superv:smg and mstructmg
participants and in ensuring that adequate safety precautlons have been taken prior to and
during thenr partncupatlon and in the e\gnt of an acondent or emergency situation, In the ~
remainder of thls chapter the wrltpr wnl categorlcally revuew these' dutles the grounds

upon which. negllgence may be f‘oui%‘sn a-court of law. :

Outdoor Educator Quallflcanons e m .

The public or private agency hunng an outdoor educator must be confldent that he
has the qualifications, 17 (eg technlcal knowledge and skill, physical fitness, age \\\\\
experlence, judgment, etc.) and certification(s) requnred by law and common sense to do
the job. In the case of mng_n v. Yancouver, ** a school board. was held liable for allowmgp
an unquallfled teacher to super\nse a shooting competition durlng whlch;#le back fired
and injured a student. )

‘ in the M_Q_d_dmng_g case, the outdoor educatlon coordinator superv:slng a group
of girls sw»mmlng was neither qualified (he was a non- swimmer hlmself) nor certified (as
an aquatics lifesaver) to be placmg himself in the role of lifeguard. 1 Instructor
quahfucatlons have also <.?teen nmpllcated as a cause of death in British ?* and American
outdoor education accidents. The latter of these was one of many a,ctlons against
Amerlcan Outward Bound. schools, most of which.run programs in _a.very similar manner
to’ those seen in Canadian Qutward Bound Schools In- this particular Case‘an instructor's
quahflcatlons were questioned when a twenty year old woman was killed by a falllng rock

while she was rock chmbmg with the school. 22

I” Walton v. Mmul192412 R
1 lbid., n. 17. gﬁf,
1» Moddejonge, 'supra n. 8 - ‘

0-"The Calrngorm Tragedy: A report on the Fatal Accidents Enquiry.” M_Q_umM No. 20.,
1972.

» Ross v. Colarado Qu_tm_d Bound (1977}, unreported case, December 1978.

. 1 |bid.
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Instructor/leaders should not. only teaoh/lead in thelr areas of competency but
also at a level well below thelr own Ievel of ablhty For example llttlersafety margun |

t would be present where an mtertmeduate paddler was found leadlng a kayaklng tnp ona

K

difficult (class three to four) whltewater nver Outdoor educators who lead programs
solely because of the challenge they find in"the actnvlty are a hazard to the program
partncnpants and themselves And of course, the more dangerous the actuvnty or the level
ofapursult the hlgher the . expectatlons will be of a Ieaders quallfnc‘atlons and
certlflcatnons Therefore, both the agency hrnng and. placlng outdoor educators and the
leaders themselves have a duty to know the leaders capabnhtles and Ilmrts of T
performance and leadershlp o o ’ " | Yo |
' Knowmg one's |ImltS and operatmg wuthnn them is one example of how outdoor .
‘ educators demonstra‘e thelr ;udgmental abnhtnes Other examples may be seen in the way
' they assess and relate risks to partnclpant abnlltles in. devalopung a strategy to safely
supervnse and instruct each program they. run Contrary to the somewhat unre‘alxstrc ‘
. policies pf most schoolboards and ‘many agenc:es who stnve to make everythlng
completely 'safe for their charges one of the- 1deals of outdOor educatrorl is an.
: underlymg philosophical challbnge of preparung mdlvnduals to evaluate and‘acdept r
relatnon to their.awn abilities to deal with tharh, N
. Risk Assessment ' .
The outdoor educator has a duty 16 as
in a given actlwty pursult wn :
particulat environmental Cl !
factors worthy of ’sessm
exposure to Sun. heat cold ) N o 3
unexplamedly ill durlhg the program. Most other. factors ar@ rather @nvuty specmc For
example, the leader taking a _group out-high country hiking may be concerned about water
avauabnllty and quality, wuld anjmals, poisonous plants and rockfalls or Jandslides whule the

canoe trip leader will be more conoerned wuth water level volume and obstacles and\ :

3

‘possble cold water mmersaon by partucnpants T e .

7
t
3

3 William March; "Outdoor Pursu:ts What are the l.egal,/lmpljcaﬁonsn' iﬁal: i v ,
BecceathsmathuuennVOISNotp3 ~ I lnmmu:alf
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' ' Rnsk assessments ’cannot occur m :solatuon frcm partnmpant capabnhty

dmust be\evaluated\fo determme both theJlkelnhood and BE “Qs

~r

Part/t:/pant Capab/lmy Assessmem\ L L -?'} : : B § B

Although most partucupants especnally rnore mature and expenenced ones oftert

‘ .have a falrly good rdea of thelr capabllltles st lS the outdoor educator s duty to determlne L

" _T'\.these for hlmself 25 The leader has a; duty to know the general abmtues and rates of

\

‘progressron 7f groups at varrous levels of profluency and even more lmportantly he has
- a responslblllty to know and apprecmte the possble consequences of partlclpatlon for "-l" ;:‘ ‘
) each lndlwdual m hlS care “ Consequently m an Amerlcan case (th‘e;:efore not bmd:‘ng in .

S Canada) a college was found fully hable wheh a freshman non—swsmmer takmg a requnred :

_ course |n swummung drowned v, Insp:te of the fact that he held hlmself out as a swsmmer
. when the class separated |tself mto swnmmers and non-—sw;mmers the courts held that ST

- Under these cnrcumstances the deceased wh& ‘was an- unskllled swnmmer B
" who could barely: stay afloat, did not, as a‘matter- of law assume the risk of . WX ds
death by drowning... [Tlhe - deceased by separating himself into the’ group who ,\‘ o
~could:swim, did not. represent-that he was, or assume the position of the . -

-skilled in swimming, but was ‘entitled to: assume that;his- instructors knew he
“was not and would exerelse ordmary care to protect hnm A :

Normally one of the, mdst nmportant aspects of partucupant evaluatlon will be thelr :
_ physncal abilities and hmltatlons Thns may be ascertamed through statement of health

\ forms and fltness tests related to the act;vnty The mpbrtance of such evaluatlon was : x -

e [\1974 1980 Thns survey concluded that pre—exlstmg medlcal problems an.d condmons

'was the' second |argest cause of backcountry hlkmg and backpackmg accudents durung

" that perlod of tlme second only to off trall accrdents by lnexperlenced and unprepared c

e o l

~24 Fleming, supra n.. 4, p. 114. S :
»'Morehouse College v. Bussel (1964), 136 SE (2d) 179
wmmngav Maactehecknsa?z] 1 WWR 350 (SCC)

7 Morehoguse, supran. 26 :
2 |bid,, atp 189. S el O
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L =; t travellel's 29 The anmmﬂ case where a deaf-mute student was in jured whlle usnnga

power saw m an mdustrlal arts class demonstrates conclus:vely the need to ldentufy and i

LT program m accordance wuth mdlv:dual partlcupants abll" —es and dlsablhtles 0 - e

‘/. :

rder to develop‘thelr skllls" e . '

o ln-,"MQSMJ.Ilam.V. Ihunder Bax EMBQ le.lh, n lt was held that a formal evaluatlon of"' R

? '-an advanced student’s llls was not necessary and the mstructor flylng in a plane wuth

' -evaluatlo

Zi ot e TR

such a student was held not llable for faﬂm?g ﬂ%prevent a crash caused by the latter _
- stallmg the plane in; mldalr T L ‘} S 3 IR -:'-*.,- \\ b
s In addmon ‘to an evaluatlon of physmal ﬂtness and sklll parameter,s, conslderatlon L
- . of the partlc‘pants mental set and ablhty should not be overlooked Where a pa\rtlmpanty- '

: -expresses anxlety cpncernmg a partlcular actlv;ty the cqurts may hold that he was not

’ ‘psychologlcally prepared for lt i Conversely, lf the part:c;pant dlsplays enthusnasm for C

<4 the actlwty, thls may be- construed as lnf/l'rlng a mental readvness for that exercuse .
~_However nelther mental attltude dlsplayed by the partlmpant would conclusuvely mdlcate

o the actlvrty s approprlateness or Iack of such ”)T he outdoor educator must take the tlme

g he outdoor Ieader must also have some

- to reasonrbly aSSess this.for hlmself 3". ) -
'knowledge of the dlfflent mechamsms people employ when deallng wuth mental and ‘
-emotional’ stress and he must be aware\of how to employ these technlques wsthm his | . '

B .",‘group to decrease unfounded percelved stresses (or 1o increasé” them when an mdlwdual
or group dlsplays overconfldence) ‘ ' » ' '
ln addition, where- an outdoor Ieader encourages a partnclpant to perform a given : \"

task (e. g paddlmg across a potentlally hazardous rapld) by mtentlonally understatlng the

_____—..__.___—__,..__. .

» David God¥rey=-Smith, "Hiking Accndents Ezgp_l_Q_LQAjb_gﬂa 2 July 1981 B

0 Dziwenka, supran. 27. e ‘

% Westonv. London [1941] 1 All ER 555, - . A
2 Brost v. &Qa_dgil_usee_seiﬁase_nlr_ngat_o_HSBESDLR 159 (Alta; CA). ' /.
33[19!:'>0]OWN 696 (Ont. H. C). : /

* Boese v. Board of Education of St Bemmﬁamm&mmsmmug S
20 (1976), QBD. 607 (QB) ‘ . ‘
A”IDQ_[[]I_QQ, suprgn. 14, pp. 265-66. .

% Taylor, supran. 10. .

S_mgbv HQUZQDAQ.QEQ.QEIﬁle_HQSO) 130 DLR (3d) 91 B.CS.C).

e . - .e_
N t .



.y real rnsk to the pa capent lt should be noted that lt is an extremely unwnse practlce to

L vgrequ:re force or otherwuse coerce any lndlwdual mto dolng anythlng be expresses a

‘ strong fear or dlsapproval of

Once the outdoor educator has looked at alI poss:ble enwronmental rlsks and

partlclpant charactenstlcs he must ccnslder these two types of factors as they relate to E

each other and determlne the groups course of actlon accordmgly The Ieader may

decvde to take one of four possnble oourses of actlon m deahng wuth assessed.hazards

- ‘l} Avmdance - choosmg not to take the rusk at that partlcul' tlme leg taklng the

| ; p‘ortage route mstead of paddllng a rnsky stretch of. rwer) S _

2. 'Reduct/on - reducmg the frequency and/or potentlal sever:ty of un Jury (e. g
requnrlng cross—country skl tourers to wear glacner glasses may reduce both the '

. Ak o A

B mc:dence and potentlal severlty of snow\bllndness) £

3. Retentlon - nsks may be retamed when the chance of*severe in jury |s very low and o

where the gr0up 1s qulte well—sk:lled and equ:pped (e g backpackmg in.an, area

: known fOr its extremely varlable weather) '.“ T e

4 7 ransferance - purchasung msurance to cover the agency for nsks Wthh are’

percelved as undesnrable but unavoldable“?nthe achleyement of programmmg

obj Jectlves These rlsks whlle occurrmg mfrequently, may be quute catastrophnc in 4_ -

the:r consequences le.q., Ioose rock fallmg whnle rock cllmblng) 39,

- )

“When the leader has assessed the theoretlcal knowledge and: techmcal skills ofa
group as being suff:cnently hlgh he may permit the group to democratncally make its own

r|sk assessmeénts and choose subsequent courses of action. However he almost always
kL)

retalns ultlmate respons;blllty for the possnble consequences of their. decuslons espemally
if the partncnpants are minors, The duty to. terminate or- modlfy a sngnlflcantly rlsky pursult
wnlloremaln his and his alone Thrs remalns true because the group will very rarely have the
leader s experlence and knowledge of the: hazard and the partlcular travel area Before

-arrlvmg at a level mvolvmg shared dec:suon maklng the leader must have done much’

t

—— e e e e s —

* Hedley Byrne Co. L;_d_vjjg_[_g_an_dEaﬁnmLId_[TQSMAC 465 (HL.).

% Nester ;. Roos and J. Gerlin, ﬁ_o_ve_m[ng_n_t Manag_e_m_emManuaL (Tucson Arlz Risk
. Management Publlshmg Co n.d) P 3. "
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assessmg of the parhcnpants physucal mental and sdcual Skl"S in sumllar rlsk 5|tuat|ons

' R I AR

' and be conﬁdent of them T e .' L ':. SR R N \’

.é'

. 7 "
be retalnable as is-or W|th some form of reductlon for a more e?enenced party l‘-'or

- 'example whule an ncy rlver swollen wuth sprmg floodwatertﬁnay be percen

- *lbid, atp. 3. - T

Flegardless of who appears to be malung the deccSnons the leader must be certaln ,

that the course of actnon selected is congruent wrth hus assessment of the party s ab{nty
i

' ‘;‘to handle the partncular sntuatlon A rlsk worthy of avondance wnth a grdup of nowces may

e

:hazardous forsa class of neophyte paddlers an mtermednate gr0up weanng» ' 'etsuxts and

h

B vhelmets and carrymg ,extra floatatlon m thelr boats may actually seek the'ﬁsk : z o

\The followung )nmdent will brlng to bear the mperatweness of assesslng rnsks in 4’ :
relatlon to the’ partlcnpants capabllltles Early in 1972 sux youths lost therr lives whlle on. :
an Edmburgh Educatlon Authoruty sponsored tralnmg hlke on the Can{;gorm Plateau in

d
Scotland 40 Freesix, part of a group of seven bemg lead by an assistant mstructor walked

lnto a bllzzard and the resultant heavy snowfall and whlte out condltlons kept them - f’

' stranded in bxvouacs for two mghts less than a knlometer from their destlnatlon cabln of

“the fnrst nnght It took a fuil day for the program mstructor leadmg another group in the

~same. area to reallze the other party s absence and bad weather and pendlng darkness

precluded the search untll late the second day A helncopter pilot’ flnally spotted the - '(

asslstant mstructor and lead a search party to the: remamder of her group burled in the

“snow. . ; - )

Ve

A report outllnmg the JUdlCla| fatal acudents enquiry whnch foliowed the tragedy

_cuted the lnstructor s underestlmatnon of the Cairngorms as a dangerous mountam group.

’ and his nalvety in: taklng ohlldren mto the area in the winter" as "the rnost serlous charge

to emerge from the enquury 4 Numerous expert wrtnesses stated that they‘nSldered
-these mountams too hazardous for such expedmons “partlcularly because of the
likelihood of savage weather m featureless terrain from which retreat is dlfflCUlt 2 n
bad weather, this area was percelved as a severe challenge for seasoned mountalneers

let alone young cllmbers trylng to gam experlence

',‘° Public Enquury supra n 21 : ' :
*lbid, at p.-2. - : o |

* Ibid., at p. 3
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Leader quahfucatlon was also brou ‘

: mstructor placed ln char’ge/of the group 'J

Lo too young msuff:clently quallfned fnot-.exper;enced enough to take charge of partles .

of school chlldren" “ SERTTRE R SR \ T ’
\;4 _ i e Other factors whnch were deemed to ha\7e contnbuted to the dlsaster mcluded

- "'the Iead mstructor s fanlure to percewe the dangerous condmons pendmg and to reumte :

L '_the group when the weather deterlorated and numerous mlnor errors in judgment made N
:'*by the assnstant lnstructor whlle followmg the mstructor s dtrectlons %Nlthout questnon L C
e Insplte of all of these allegatlons the Jury concluded in thelr flndmgs that "there
wasno one area of senous neghgence " and that the accldent’ had resulted from the '

cumulatlve effect of a number of mlscalculatlons " A ,_. _ ’ ~. '
It must be noted that no lawsuuts succeeded thls )udnCnal enqunry, and enqulrues ‘
‘themselves do not yneld any bundlng law However many excellent pomts dld evolve : .' f '_
--wh;ch are worthy of consrderatlon by all outdoor educators attemptlng to match S '
R . envuronmental rnsk assessments to partlcrpjnt needs and capabllmes '
. z."_"Nawgatjoh and Gmdanoe ' BERERR .' ‘ " ' |
Even a leader who is careful not to: overextend hls partlc;pants resources by '
Carefully matchlng theur abflttue's with the planned act:vuty and enwronment may be ‘ ',

- neglngent m the manner |n whlch he gundes hlS charges orin the way he conduots hls

s ._‘program The fact that the outdoor educator often runs hlS program in-a transnent

* manner, sometlmes leadmg hns'partuctpants ma@y kuometers inaday lregardless ot travel
- mode) mdlcates that he has a number of specmc dec:sron maklng dutles to perform
throughout each trek Unllke most other physncal educators who functlon m relatuvely :
‘flxed, easlly deflnable enwronments (eg gymnasra or. playmg leldS) thesoutddor
educator must combme hIS eduoatlonal dutles wnth those of a nawgator and gunde As a
navugator he must be able to make necessary route chorces both before and. durlng each
T days travel Good onenteermg Skl”S are dlfﬂcult to acqunre and requnre much. time-and
.’ experlence trav ll»ng in the type(s) of terraln that one WI” eventually lead in.

" ,
In addmon to. actmg as group navngator the outdoor leader must be a competent

outdoor gurde capable of managmg the .,group e, gettmg them up and on the traul or

i lbld atp. 3
“s.lbid, at p. 4.

f



T e -

vy

gy -

water org‘a'niaing-meals )!eepmg the group together checkmg on mdnvndual partlcrpants '

progress and solvmg or helplng solve any problems whxch may arvse) as well as

T m tlvatmg them to achlevmg thelr desured ObjeCtIVBS Unlike a physncal educatuon teacher S

wh can exclude a student who lsnt feellng up to. partlmpatlng on’ ‘a glven day, leavmg

e~

o : them suttmg qn the ssdelmes an ’cbtpopr ectcator must demonstrate sufflonent lelelllty K

to modlfy hlS program to' meet such contingencies, _yet stull keep everyone movmg |f
possnble A group engaged ina wllderness travel experlence can by and large move only i

as fast asats slowest member and the- leader wull have a duty to manage ‘the group 5

resources wrsely leg sharmg weaker members pack loads among stronger members) or "

to seek more drastld/ alternatlves (eg arest day evacuatnon étc) when one or more

mdnv:duals condmon becomes questlonable
Y 4

] } . ) .
$
n these nav1gat|on and gwdance dutxes ‘the outdoor educator plays a rather o
umque role perhaps somewhat a’*agous to that of a- shlp s captam orgamzmg and
dlrectlng the affalrs bf hlsocrew over‘the course ‘of - thelr journey o ', E

In addutlon to these extensrve decusnon makmg and ‘group. Ieade ,Sl{l

responsnbulntnes the outdoor educator has a number of dutles qu:te generlc to ali physlcal e

educators Hawley has placed the- dutles of phySncaI educatlon teachers mto three
categorles the duty to supervnse the duty to mstruct and the' duty tor provnde adequate

safety measures ol The remamder of thls chapter wull be devoted to a dlSCUSSlOI’l of

these categorles of dutles as they pertaln to the outdoor-educator mstructmg and leading

individuals and groups in outdoor actuvnty pursunts "

Supervcsnon . .

Supervuslon refers to the general duty to oversee the partlcnpants from the time
‘the outdoor educator assumes respons:buhty for them untll the program is completel and |
the leader and group part company In the mterlm the degree of supervision adm:nlstered' -
by the leader vaties, as it is ne1ther essentlal nor desnrable that he watch his part»cxpants
every mlnute ot the day Factors affectlng the tightness of superwslon requnred mclude
- the nature of the actvvuty the real rlsk present in the sntuatlon the age experlence and
technical expertnse of the participants themselves - . )

¢ Hawley, supran. 1.

., q




For example' ln f‘ v Stmnmn, o an experuenced outdoorsman employed a

f: E 'professuonal gulde to accompany hm on huntmg flshlng and anmal photography

f~expecht|ons Although the gunde always e&corted the plalntlff on huntmg tnps he dld not
B 'ialways do along on the latters frshlng and photography excurs:ons When the plamt:ft

-was mauled by a gnzzly bear whule orf a photography outmg he trned to claum damages i

; '._- ,‘ ‘agamst the guude for "breachlng hvs duty of care" by allowmg hum to be 'out in the wllds R

""alone e The courts' dnsmlssed the actlon and held that the gmde/outfttter s standard of : " ‘

care depended' ¥ pon the knowledge and expenence of the person yvho'.h"‘_ed hlm b ln "

thls case he was justlfled m a||0ng the experlenced plalntlff to pursue d low rnsk

: 'actlvuty (photography) wnthout hxs dlrect supervnsnon '\{é . _ L
) Although the duty to supervnse will be‘hugher vylth chlldren especually wnth young

L chlldren the courts have tempered the need t '

prevent unnebessary accldents" s W|th
j_the mpossublllty and undesurablllty of watchlng 'very chnld contmuously ln a Bl'li’lsh |
:school case McNalr J stated that a balance mu\st be struck between the metncdlous

'r“ﬁﬁsuperws:on of chlldren every moment at school and the desxrable ob ject of encouraglng

| sturdy mdependence as they grow up g The duty to superwse chntdren ln a glven

' 1,sutuat|on was, shortly thereafter held to be that whrch an, ordmary and- Prudent -’ o

'schoolmaster or mnstress' 52 would observe in that same sxtuatlon .

While genera/ superv:snon (|e where parttc:pants may sur‘nmons the leader for

- ‘asslstance lf they requvre nt) may be adequate w'here rlsk lS low and partnclpant sklll hngh -

Y

. "“‘spe(:/f/c (l e, close and concentrated) superv:suon is necessary when partlcxpants_area

v _,_.attemptmg skllls for. the: flrst tlme or praetlsmg mherently dangerous actlvmes where
‘ foreseeable accadents may result in serlous in jury ln outdoor educatlon SItuatlons where
o group IS geographlcally spread out but where rlsk 1s stlll fatrly hlgh many leaders Sl
| employ a buddy system where partpcnpants keep an eye on one- another For example

while on a canoe trlp a Ieader may make partner,s ina boat responsuble for one another

v

‘and may also make each craft responsnble for the bOat dxrectly behrnd it Thns practlce

—_———dh—~__——ﬁ-r——”

(1981), 8 ACWS. (2d)219(BCSC) Ll e
“ lbid; at p. 219, . . _ : \ _ , N
* ibid., at p. 219 T
s Geoffrey Barrel ]’_Qagng_;s an_d _n_eLm flfth edltlon (London Methuen and'Co Ltd
1978), p. 274
. slev L&gdg_Cgun_xC_Qun.QLl(lSBM 119 JP 43 atp 43
» Qa_ma:thensm_emmc_ouc_v LMLS[1955]AC 559 (H.L.).

L

AN



g :.ultlmate responslblllty for all partlclpants thls duty cannot be delegated away

allows the boats to spread out so they wont rUn mto one another but keeps evkone

S wuthm Slght of at least one |f not two other craft It sh.ould be noted hpwever, that :, N

! ; although thls type of system may help the leader perform hls/her Job that Ieader retanns

N

~The outdoor educator also has a duty to supervnse most closely, those

| L ‘partlcnpants engaged m the most dangerous actlwty In the szmnlsa case, an mdustrual

.'\,

| arts teacher was held llable fer not remalmng dlose to the only student usmg a potentlally .

k _"dangerous too /in the class ) ln glvmg hls reasons for the fmdmg Laskm J felt: BRI

, he’ 0uld have stayed wnth the plalntrff until the job was done wgth the L L _
: unguarded saw.. | do'not find, |t lmprebable that the accident would not have i @_ —
happened nf\the lnstructor had dlrectly superwsed the operatnon o o

¢

ln the M_Q_d_d_e,x_o_ngg case part of‘ the outdoor coordlnator s llablhty for the

L2

. 'drowmngs of the, two students was based on the fact that he had wandered some

. dlstance up the beach from the place he had left hls group of glrls wadlng 85, B o
Charlesworth states that ‘a "greater degreeuof superv:slon is requ:red durmg hours-_
L of lnstructhn than durmg hours of recreatlon 1.8 In the outcLoor educatlon situation, thls '
is certalnly true and the statement may also be extended to reduce the standard of care
A. -:'reqwred durmg free time, meal tlmes and at mght when Ieaders and partncnpants are
.v,‘_;"sleepmg A leader could hardly be faulted if. a partscrpant out sleepwalkmg in the mlddle
' ~of the mght wanders over & cliff some dlstance from his tent Agaln only the standard of
.the reasonable outdoor leader (or parent if the participant.is a munor) need be met”
v As stated earller one of the major . object‘lves of outdoor education is to provide |
. partacnpants wuth suffucnent knowledge and sk|II that they may pursue the activitigs they : ‘
Care tralned in mdependantly upon completlon of the program or course (or series
:thereof) One of the methods a number of agencues le.g. Outward Bound Schools some
. universities, etc) use to facnlltate the development of this self sufflmency is by mcludlng
‘a solomg component (group lndlwdual or both) during the program Superwsmn during
such aspects of programs may be within whlstle range or so distant as to be virtually

non—existent, againf‘depending' on the leader’'s perceptions of the participants’ skills and

Qzlﬂenlsasuraran 27. T '
4 Ibid., at p. 36. \
supran. 8, atp 437.

5 Moddejonge, : ‘
¢ RA:-Percy, Charlesworth on Ne_gJ_Lg_e_n_Qg sixth edition, (London Sweet and Maxwell,
1877);p. 594. . - ,
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: :.' gment |n relation to the real rlsk present m the env:ronment (except where age cy

@
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pollcy'j.'ctates the level requuredl o

o ln 1978 three young adults drowned whlle ocean kayaklng off the Ba)a

- 'pennlnsula _ln Callforma 51 They were part of a group of: nme engaged |n the fmal tramlng
. N expedmon of an Outward Bound program and they were travellmg wuthout the ;
3 accompanyment of theur lnstructors The mstructors accordlng to Outward gound School

- procedure, were to travel separately and make once-da|ly chécks on the progress of the
- group at pre-determmed locatlons . ' :

v

The Ba;a general weather pattern whlle far from predlctable usually consnsts of’

calm pre-dawn“\)veather wuth wmds pnckmg up to often violent: levels by late mornmg

-Whlle fully knowledgeable of this pattern the group succumbed to the natural tendency B

to break camp slowly when faced Wlth the. cool Chl" of mornlng and the calm sea ahead

. As a result they ad been on the ocean. Iess than an hour when a vuolent wundstorm bleve -
up The accompanymg flfteen foot swells overturned all but one of the l(ayaks Ieavm
SIX of the group in the water cllnglng to it for ove"r flfteen hours before they flnally

o ,managed to kick therr way to the rocky shore: . . ' » '
Two of the three drowned students p,arents brought lawsunts agarnst the

Southwest Outward'&ound School on behalf of their chlldren cntmg negllgence in a
number of areas Among their allegatlons they claimed that the course was not -
reasonably safe for the students that the area selected was very dangerous and known e
for its storms amd- that the students were madequately supervnsed In revnewmg the
superwsuon questlon it was learned that a second Outward Bound group travelllng
mdependently returned 33 shore when the winds plcked up and sought. out the
mstructors After dlrectmg this group to elther portage or attempt the ocean agaln the
two lnstructors clalmed that they took their motorlzed sallboat through the area where ‘.

s

~ the first group was havmg trouble. The plaintiffs denled this and sand that no attempt was

<

made to summons help until almost noon the followmg day when a flshmg vessel who

- rescued- the survnvors contacted the harbormaster

~

Lo
It is almost certain that the absence of an-instructor contrlbuted to.the’ late start

————— e e —————

7 Megan Rosenfeld, "Outward Bound Life and Death in the Wlld Lawsuits-and Sorrow in
the Aftermath” The Wasmgjgn Eqs_t November 23 1979, p E1.
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female survuvors

'-'; . : The mstructors had us out. by the crack of dawn every day that we \ nt on i
- the water.. ‘We didr(t have an. mstructor cragking the whlp so we. jUS'(-tOOk a =
httle longer LA r\ ‘. A ?,\ T s '

5 \..
R o v o I
-,

3 Thls c?ses\houan to bear for the outdoor educ:ator the lrnportance of A _' ‘
- mstlllmg the value of self—‘determlned exploratnon whlle treadmg carefully the thln line
'.between adventure and mlsadventure ] . o A ' |
o ' The case was eventually settled out ‘of court anq bemg of Amerlcan orlgln |t
.would not haye heid any, Qrecedentlal power in Canadlan courts even if it had been fully

“‘xlltlgated However it neverthele.ss Ie utdoor educators wuth an |mportant message

concernlng the lmportance of pro" : least general supervnslon durlng all programs

" The. mstructors.m this unfortunate vdy could have averted the disaster by keeplng an
eye, however dlstaht on their charges and movung in to render assustance when the
u:'-’. group found themselves in trouble ' _ N ‘
'_ ' lt should be remembered that in order fora plalntlff to convince a c0urt of law
that an acc:dent resulted from.a Iack of adequate superwsuon he must demonstrate that
‘the same or a snmllar accndent would have been unllkely had superv:smn been more
Specn‘lc and]dlre tin the situation. A partlcnpant who mjures himself when he trlps over"'
thlS own feet while lklng is unlikely to win an actlon he raises by clatmmg hlS leader was
in front of the group at the time, mstpead of watching him walk Also an mstructor does
not have a duty to stop everyone in a group fnom proceedmg with the actlvrty while
giving individual attentlon to'a “particular partlmpant experlencmg problems with
- -equipment or skill techmques 0y R , '
‘ ' In brief, an outdoor educator has a duty to provide supervusnon equnvalent to that
/vv—hlch would be expected of a reasonably prudent leader, or parent where chlldren are
involved. The need for specific, close superwsmn will be h}ghest with young
“inexperienced partnc;pants engaged in potentlally rlsky pursunts and wxll decrease as the

partncnpants .age.and skill level increases, and/or the real rlsk present in the situation

decreases

% Ibid, at p. E3.. .

* Qard v. ﬁQLdeSQD_Q_QlILUﬁ.QQ.&QfDuDQLHQZLG) 1 W.WR. 305 B.CCA)’
¢ Butt v. Qamb.@esﬂma_dlslesﬁﬁl_ymlleesa) 119 New L.J. 118,



C <_lnstructlon

B

Vlrtually all outdoer educators are anO|VGd as mstructors lf only through 'the ’ __f S

o ::example they set for thelr partlclpants Those who are hlred for thelr outdoor actlwty
fnnstruotlonal skulls assume a great duty,to teach thelr students the achvuty pursu:t _‘

"-'v._-comprehenslvely and safely In addltlon to teachmg physucal actlvmes the outdoor

‘frlms slldes and/or dlSCUSSlOI’\ of toplcs such as the readlng of I"lVGl’S river gradmg
systems and the bmmechanlcal prlncrples of efficient paddllng are aIl mtegrally related to
the learmng of the actlv'ty ' e

.

, A functlonal understandlng of lmportant elements related to an actuvn}y is crucnal L . : '
to provrdlng students with an unclerstandmg and apprecnatlon of l’lSkS mherent to -
mvolvement in the activity. ThlS understandlng and apprematlon of risks is an |mportant
':._prerequ|5|te to the dellvery of essentlal cautlons and warmngs concerning the handlmg of
: these l'lSkS 6 ' ) _ ‘ _

- i It is- prudent to make sure that every. partlmpant hears these warmngs the more
frequently they are dellvered the better A factor the- courts may. cons»der ina case |
-~ would be the length of tlme explred since the last warmng was issued regardlng a

. partICUlar risk ‘which eventuated in an accident. Warmngs need not be presented to each

. mdlvrdual separately a group commumcatlon of them is suff:cuent as long as any

members hot present at the’ group sessron are mdwudually cautioned when they arrlye

N

Although these warnlngs will not absolve the lnstructor of negllgence should he fail’ to
take adequate care in one or more ef h|s other dutles they certalnly provude evndence in
his favor and place much onus ‘on plalntlff partlcupants (especually adults) to show that
' :they dld not assume the rnsk voluntarlly 62 v |

One of the major general dutles of all mstructors Wl|| be to ensure that safe and
-prope technlques are taught In QLs_e_n v. Corry, ¢ an avnatlon apprentlce sued the -
defendant avuatlon company for lnjurles he sustamed whlle swinging a plane's propeller to

help st rt the plane He won the suit, based on hlS claim that no safe procedural system '

——— i —— . —— e —

s James v. River East School (1975), 64 DLR. (3d) 338 (Man. C.A).
> Dukes v. Yancouver (December 4, 1973}, unreported case, (BC S.C)
e 11936] 3 AllER 241, KB).

ot

¢
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for startmg engﬁnes was taught or enforced at the aerodrome o o "»i\; S

ln _S;aﬂ; and M;Nul_ty Vi _Q;g_n_e_, “ a father was found negllgent |n falllng to teach
hIS son proper and saf»e use of a flrearm resultmg in the flfteen ygear old shooﬂng

another youth Wllson J stated that

g

...lt. is neghgent to entrust a dangerous weapon to a young boy unless itis
‘proved: (a)-That he was properly and thoroughly trained in the. use of the
weapon, with. partlcular regard to using. it safely and carefully; (b) That the boy™-
-was of an age character and intelligengp so that thefather might safely  «-
assume the oy would- apprehend and Sey the mstructlons glven him_ ¢

) This same standard of care was found wantlng in S_c_h_QQl Qutsj_o_g Qi Ass.lmb_mn.e

_ S.Qulh NQ_S_{/ ljgtf_e_[_e_t_al,‘, 67 where a father
| vith

ught hls son. a modlfled and unsafe

‘e_lc_i_ck‘st.and doyvr.t, res,ulting in the son losing

' -technlque for startlng his snowmobile.
control of the machlne and it contrl' ‘, i g to, the damage of a school bu:ldlng
Agam a safe and proper technlque wnll normalry be that Wthh has either_ been
v ,customarlly used by a large. percentage of outdoor educators in the area without mlshap
| and/or one which the agency has adopted to safely flt the partlcular envvronmental
variables’ they are operatmg w:th Unhke a school gymnaslum outdoor educathn sntes |
vary tremendously in their nature and in-the elements of rlsk present An rmportant
consuderatlon in court is sure to be the forethought the outdoor educator can show he
used in pl{avnnmg hls program in the manner he chose ! 4
W:lson J's comment in the Sjar_ r-case also brmgs up the lmportance of gearing 4,
explanatlons and instructions to the individual participants’ level of comprehensx on. i The
- Sghg_g Qm_s_;_o_r] of Assiniboine S_mug Ng_,’:l_case also indicated that the lnstructor must
not- only gear hns lnstructlons to the partvmpants level of understandmg but he must also
be- conviced of the students physmal ablhty to safely follow the directions glven 69 .‘
Lack of proper lnstructlon and supervision were found to have contrlbuted to the .

mjurles sustalned by a nine year old plalntlff lnjured when he fell off a snowmoblle he

was a passenger on. being subsequently struck by a second machine. 7 In addltlon to -

: fmdlng both infant drlvers negligent and the plamtlff contrlbutorlly negllgent, the courts -

64 lb,nd atp. 438 ,
“’:1950] 4 DLR. 433, _ ‘ oy L
* Ibid., at p. 438. ‘ : "
“7(1971),21 DLR. {3d) 608. .
s, Also gtateodeu_Eax.e_LV EQLdQ.EdLLQ&LQDQJ‘..D.QQIlLQ&QLE.\ﬂLE[1943H
D.LR 494 (Ont. H. Ct).
“S.QIJ.Q.QlQl_LSJ_QanAS.Sme.QLnQS.QLLhN .3, supra n. 67, at p. 612
Bmggiv Hickson et al. (1974), 352 D.LR. (3d) 196

-



‘ - F _held both dnvers fathers equally negllgent m faulmg to teach the boys the safe and

\ :careful use gf these'dangerous machmes ina manner which they could understand

- e e R
. apprecnate and physlcally carry out no ;‘- AT :_‘.;‘; T

Seg

_ lnstructlens and explanatlons may be related to any number of aspects concerrllng'. S

wthe- envnronment the Skl"S mvolved ln the actnnty safety precautlons partlcular to

. ( ] .
;- lndrwdual Skl“S or general emergency procedures to be camed out in. the event of an’

_aoo:dent. Often a verbal descrlptlon will suffice, but: where concepts are dlfflcult to ;

' vnsuallze lnstructors shpuld employ maore lllustratlve vusual and where posstble

’experlentlal teaohlng methods B - I TR RN

In addltlon to verbal lnstructlons one of the most common lnstructlonsl methods w

employed in teaching skllls is the performance of a demonstratlon ln the Mnlgax.case

where a teenage youth was senously mlured whlle atternptlng a stunt on the parallel bars

part of the teacher S&nablllty was attrlbuted to the fact that he "had descrlbed the=

exerc:se but had hot demonstrated st" n Demonstratlons need not be. perfect but must o

be technlcally correct Wthh pounts to the lmportance of mstructors practlsmg,thelr own '

 skills ‘and mamtamlng them at a hlgh level, LM ”

| “ltis not ,essentnal that the instructor hlmself perform all demonstratlons an
ass»stant and/or skilled participant is adequate and often better as. thls frees the

. lnstructor to pount out various elements of the skull ’to demonstrate proper spottlng

posntlon and so on. For example, it is perfectly acceptable for a canoelng mstructoryto

o remaln on shore with the students whule he has an ass:stant and/or skllled other o

' demonstrate how to ferry a canoe across a rapld Frem hls position on shore he- can

ta

"point out how the water acts on the hull of the craftwhen the paddlers lean downstream

'and he can lllustrate uses for this skrll in crossnng a stream Thls procedure also saves

“time as much of the lnstructlon @ccurs concomltantly w:th the déemonstration. and the

' .'lnstructor is close enough to the students that he neednt yell to be heard over the sound .

v
- . & - ’

of the rlver

Probably the most essentlal concern with mstructlon is that it be progresSlve in

- degree of dlfflculty in outdoor educatlon sltuatlons progressnon may and should be < .1' .

' utlhzed a) between the Skl”S taught (e.g. teachl(ng a‘dlagonal strlde before telemarklng) b)‘-‘

i

' |bid., at p. 196. ' — ..
M_QlSaLsupran 13! atp 592 _ SR T ‘ S

y.

o
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first :"only lntroducmg pole use to those who have mastered the earller progressnons) and
c) thhln the envuronment |n Wthh the ‘skill us practlsed (eg taachlng dnagonal strlde on .
flat or very easy rolhng terraln before worklng lt on steeper hl"S) The same categorles

of unstructlonal progressmns may be "l',ensldered regardless of the outdoor actwuty

. pursu:t benng taught only the spec:fnc ‘skllls skull components and envnronmental variables

o7 wrll change ln the Muu:ay caSe "3 the physucal educatlon teacher was not held liable for

‘ _‘nnjurles 8 twelve year old student sustalned whlle breakmg up a human gymnastlc pyramld

- largely because R R L ‘»'. i '_ E & o

NEE !

there is an element of dan er in all sports and even in the’ Iess dangerous
V ones, but-at the same time that element of danger can be reduced to'a
“minimum’ when the partlcnpants .observe the rules of the. game, play with.
qr,easonable prudence and care after having, in the- proper c:ases been
progresswely tralned and coached in such exerclses " - _

Yet another lmportant con5|derat|on regardlng the use of progresslve tralmng is

‘ the lmf>ortance of allowmg tll‘ﬁe foreach student to master one progressnon before

v-'gomg on to the next s All too often mstructors progress thenr groups at the rate of the -

e .average student often plac:ng the less physncally adept in SItuatlons with more skill -

l

i ,-;:_ .components and/or eny;renmental varlables than they are physncally and/or

) G

' >psychologlcally prepared to eope The wrnter has seen countiess examples of fallures to

: meet thls duty in outdoor educatlon snuatrons on occas»on wuth near dlsasterous results "
g ln one lnstance some years ago the author recalls taking a general month long sprlng

' outdoor adventure course (the agency,will go unnamed) Wthh mcluded a one day ‘

lntroductlon to kayakmg After spendlng Iess than tWO hours learnmg and practlsmg( the

basacs on a nearby Iake the entrre group was dropped un a class-twor-three r:ver (ln

L sprmg floodl‘ wnth a Iead mstructor (who admlttedshe always grew grey halrs on this day

"‘of the course) and an. assastant lnstrtfctor the group had never seen before Wuthun flve '

mlnutes one boat had hpped and broat:hed agalnst a partlally submerged stump (lt later L

‘ took ten people haulmg on a rope to free lt) and the padd?e was left on shore to make

: ;hls way back to the center—alone Upon returmng to the center the author looked for the _4

-

abandoned padz:llefr and found hlm rnght where hed beerr left starmg at his

”Msmwsuman 68, ST L -
“Wibid, at p_495. o - SEERAR e e L
Me&am SUpra n. 13, at p. 589* S o L

. .
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' seml—submerged kayak ln a state of shock Although an avnd outdoorsman at Iast c0ntact

',.

i “he had not ﬁt ina kayak smce that day o )

The lesson to be drawn from thls mcudent and slmllar ones the author |s sure o

many readers wrll be able to recall from theur own experlences is thatynles\specnal
alternatlves are allowed wrthm a program (e g. extra sesslons for the Iess experlenced

or slower Iearners salectlon of an area wvth enough varlety that everyone can work at ‘ f'

»

‘_hlS own level etc) then a group may only progress as fast as lts sloWest member

And flnally, whnle students are engaged i learnlng new SkI"S lt :s wnse to avord

BN

mnt:atmg any elements of competltnon or gradmg betweeh them Thls polnt was brought ’ R
' out in the Me,ye_r_s case, 76 as students recelved hlgher marks for completmg more |
: comphcated gymnastlcs manoeuvers Thus fact was. felt to contribute to the plalntlff
~ youth attemptmg a rather dangerous manoeuver he had never trled prevnously

- He had. not been told to try it in fact he had been vnrtually mvnted to do so, S
. ..since “higher marks could be- obtarned by the performance of. Le\lel Two , .
exercuses n ’ -\ FEEIRY _ L _ Ll

An lllustrat»on of the umportance of a number of these elements of mstructoon can

be found in the facts Ieadlng to the recent decnsnon in S_[m_m v. t-_l_gnzgn Aem_sggr_ts Lt_d‘ _e_t
aL " where the plalntlff was rendered a parapleglc in a sport parachutmg mstructlonal o : e
class Near the end of a short four=hour. untroductory sesslon the plalntlff and her class .
.were taken up in a plane to attempt thelr frrst jumps The plamtlff although vusubly ‘ o
anxlous was permltted to make her jump., She mentally froze as soon as she left the o

plane :mmedlately forgettmg all of her prevnous mstructlon As a result she falled'to

¢

steer: her canopy torthe: safe landlng area and mstead landed i in a t'ree fell to the ground

and broke her back

Some of the factors Spencer J used in attrlbutlng negllgence to the school

mcluded the mstructor 5 favlure to adequately descrlbe and dlSCUSS a number of elements

) of the upcomlng jtﬁmp resultmg in the: plamtlff bemg excesswely unfamlllar wath the '. Lo
procedure and concomntantly overstressed by the sltuatuon R o : '_ " L

R : : ’

v N ' N

J¢ Meyers v. E_e_e_QQuuth_QaLdeEducaLQnHleSCCU 3081 01 L -
s Meyers, supran. 12, at p. 14 . '
7'§m_tn,supran 38. : ‘ .

. " . "‘~ :
) . . ‘4 v 2

'
[



‘ Prepare Jumpers in only fOU" hours, the trval judge stated thit. the -

‘\-, S o

: ,The plamtlff was not shown a dragram or photograph of the drop zone so °
that she’knew: what to look: for from the air.. Although told there would be a
- rush-of wind, its-strength and effect were not brought home:to her: Although
_told shie: might'have to turn to find the ar rgow-{held up by a co-instructor-on.
 the ‘ground directing jumpers to the landMhg areilshe wag not told. that-
‘because they would be dropped upwind it was préﬁbleshe would have to do
- that There was. insufficient t sting.and questioning to ensure that she. grasped
the essentials of-the jump thoroughly enough.to perform it safely. | do not say
_itis-necessary 1o provige written tests.'Verbal testing should suffice but it :
was inadéquately done’in this instance.’Fhe subject of canopy control was
passed over too qunckly in favo of concentratlon upon other elements of
'\the;ump” o o TR

And although not fmdlng the school o1 mstructor neghgent for attemptmg to o

shortness of the course whtch is dehberately desugned to whet the appetites .
-of ‘novices so that they may jump with the minimal involvement of time puts
on those -who teach it a heavy onus.to ensure that each mdlvndual novice has
learned well enough to )ump safely 10 . .

And flnally although no overt competltlon was present the court felt that

Having. gone through the trannlng and come to the point of the jump there are .
probably strong peer group pressures on the student to complete the task. |

~ find it to be part of a jump master's duties to tell an alarmed student that she.
does not have to jump unless she is quite’ ready and that no one will think the -
.worSe of her if she dechnes o .

In fact this court felt that lt was the jump master 3 duty to. prohibit any Jumper

~who he felt ‘was not’ pl(ysncnally and emotlonally ina condltlon to exercnse/.(lear and qunck

'judgment even |f the jumper felt personally ready to proceed. ¥

‘= The reader can surely draw parallels with other- outoor actlvmes demandmg
partnc:pant commltal the easnestg%erhaps bemg the paddler about to run a rapnd for the
flrst tlme . ) ’ '

In summary an, outdoor educator has numerous duties to meet whlle he i% _
mstructnng others in outdoor living and travel skills. He has a foremost general duty to

T~

progressnvely teach participants the actnvuty uslng a varlety of recognlzed teachmg

_ methodolognes While domg $0, he must always ‘be careful that each student has the ,

mtellectual physlcal‘and emotlonal capabullty to perform at a sate level, the progressuons

i

taught o o

7 Ibid, mpﬁoz"

* ibid, at p. 103.

i lbid., atp. 102

2 fbid.



. Provision of Safety Measures

e A fourth and flnal category of dutles, mtegrally related to the dutles pertalmng to ‘. -_ ' o

' 'guxdance superv:sory and mstructlonal responsrbllmes are those varled but essentlal

dutnes collectlvely considered safety precautlons T
gt 214 R

The types of safetly measures employed will vary shghtly dependlng on the o ; R

o " actlvnty group equlpment and envuronment but most of the factors consndered here

-have warranted some attentuon m a wnde varlety of outdoor programs ' ,

’ The first duty mvolves the need for outdoor educators to know thelr partnc;pants |
. both the general characternstlcs and propensmes of the age group belng dealt with #3 and
L any specr@ outstandmg propensmes dlsplayed by any one partlclpant b Usually

- pertalnlng to. chuldren or the mentally dlsabled thIS duty would be reflected in

respon5|b|l|tles to create and enforce necessary rules and regulations Wthh facmtate

" organlzatlon and control of the group Such rutes and regulations may cohcern camp

,.boundarles unsupervnsed equnpment use, horseplay dunng programs and so on. and will ‘
most likely be apprec:gted by partncnpants as-they lay important guadelmes for the' actlwty '
| , Another large area requiring frequent careful safety analysls mvolwes the ,
equnpment used by the partumpants 1t should be mamtamed m good repalr nd replaced
'when lttbecomes unsafe or obsolete A leader employed by an agency usnfg unsafe

equnpment or procrastlnatlng the. purchase of needed replacement equupment would be .
» _w1se to protect himself from rablllty by wrltmg a formal letter to-his superv:sor o

requestlng new equupment and keeping a copy for humself. Another important equipment

consideration is the need to carry adequate amounts of ouality personal t_echnical

' equipment (e.g.gllfe jackets, paddles, ski boots, ski poles, etc) if advertising the proylsion :

- of such

“In the recent casé of Qe_a._ex.e_al_v Qassa.de Buzer tlgl_daus l.isi.etaL s the

~ ‘defendant wh|tewater raftmg outfut was . found negllgent in failing to provude the plamtlff,
.(who drowned while engaged. in- one of the defendant's gunded raftmg excurstons) wvth a
fllfe Jacket meetmg requ:red buoyancy specn‘lcatnons for this type of useage The crew

and passengers were wearlng Department of Transport small craft approved lifejackets

5 Durham et gl v. M&M&Q&&LMMA&&QMQ&MUQBO) 23~
DLR (2d)719(0nt CA)

“ Starr and McNulty. supra n. 65, at p. 5634
85 (1982), 34BCLR 62 (BCSC)



‘affordmg twenty-one pounds of buoyancy

However the presldent of the corporate defendant admltted that he had o
prevuously recognlzed the lnadequacy of these personal floatatuon devnces when used m “'&"
"'v‘the cold turbulent waters of the Fraser Raver and although he knew vvhere lhe could '
:'obtam Mlmstry of Transport approved llfejackets wrth thlrty pounds of. buoyancy he
"made no effort to purchase those ;ackets before the’ tragedy but contmued to provnde
passengers with personal floatatlon devnces whnch wer‘gr:adequate for whntewater
rivers.” % While not clalmlng that jackets wnth a higher buoyancy ratto would have- :
prevented the tragedy Calhghan J stated that s ‘

.based on’ ‘the e\ndence before me they (the jackets). may have averted or R
reduced the'loss of. life that occurred’ when the crew. -and passengers were '
swept from the motorized raft #7- ~ . B _ E

ln this partucular case, msplte ‘of the defendants negllgence the plamtlff s estate
'was barrdd recovery\because the plalntlff had signed a dlsclalmer whlch expressly
excluded the company from |labl|lty including that caused by lts own negllgence
.Regardless outdoor educators or agency dlrectors should note thelr responsibility to '
provvde hngh qual;ty equupment sultable for the type of use lt i§ llkely to receive. Also
~such equnpment must be stocked in.a varlety of sizes to meet varlous part:czpants needs.
In addition to detrlmentally affectlng learnmg improperly’ flttlng equupment can be
hazardous A Ilfe;acket that is so- large it slips over the head of the wearer is dangerous,
as is a pair of cross—country ski boots :1o] small that they constrict c:rculatuon and
' promote pre-mature frostblte of the feet '

That equlpment should only be utilized in the manner for wh:ch it was mtended
was born out in the thrntQ n case, ** where a teenager was rendered a quadraplegic
“doing somersaults in a gymnastics class. He gained momentunt by jumping from a vaultmg
‘ horse down onto a sprmgboard and on a bad rebound from thé board overshot his
' landing mats and landed on hus head Outdoor educators will have the same duty this
youth's physncal educatnon teacher was held to owe; the duty to use surtable equipment
for each planned activity and not to usg equ:pment@or purposes other than those for

Whlch it was mtended wuthout careful analysas of the potentlal l'lSkS lnvolved m domg 50. .

...._..___,.r_...__...__;..__.___

% |bid., at p. 67.
v |b|d
hQrth supra n 14

.\)'



“lnnovatlon and lmprowsatlon\of equnprﬂent a're admnrable but they must be ratlonally B
consndered e '. ﬂ _ e » ‘ o
The Meye,r_s case set out |n law the duty for physncal educators to provnde
adequate protectnve landlng surfaces for gymnasts workmg at helghts in this case on .- |
a ~ rings. Part of. young Meyer's temporary quadraplegla was attrlbuted to a fmdmg that
.ona balance of probabilities.. ‘there. had been madequate mattlng beneath the.

rnngs at the time of ‘the accident,’ and«nadequate supervusmn of the exercise
room. where the accxdent took place L :

i the M_Qdd_e,jgnge outdoor educatlon case, % 3 fanlure to prowde adequate
llfesavmg equlpment was found to be a contlbutmg cause in the deaths of two glrls
szmmmg in an unmarked beach’ area. W»th technology at its present level, vaet

e mnovatnons and |mpr0vements have been made in the types and designs of vartous p:eces
. '_ of lnghtwetght compact hfesavmg equlpment us,ed in each, actvvnty pursunt For example
the wilderness hlghcountry sk| leader may soon not only be admnred for] prov:dmg
complete lufesavmg gear, but mdeed expected to provide or requure all partrcnpants to
provude such apparatus as electronuc rece:ver transmltters avalanche cords an\d probes,
shovels an emergency toboggan and so on. . ‘
' Yet another useful and wudely utullzed technlque to prorr‘:ote safety in many
| outdoor educatlon settmgs is’ the buddy system previously mentloned Awhere two or
~ more md:vaduals are made rec1procally responSIble for one another A canoelng example
was already descnbed but s1m|lar systems are\also apprOprlate on, for example winter
ski or snowshoe treks where buddles watch each others’ faces for svgns of frostmp
_ . However, leaders are agaun reminded that when employmg such systems they cannot ‘»
| delegate thelr personal responsnblhty away to thenr partncnpants % in the event of an .

accudent lnvolvmg negllgence the_mstructor not one of his partlclpants w1l| be held liable.

A final area of concern is the |mportance of planmng and preparing for

; emerg/ encies whlch may arnse durlng the progra . As many outdoor educatlon programs B

are conducted in wnldlancfs some dnstance from ormal”llfe support systems a plan of

action Wthh can be quuckly lmplemented by a well- tralhed leader, using the human ‘and

equupment resources at ‘hand, may make the -d| 'fer'ence betwe':en. life and death orthe

a

———— e

9 éye[s, supran 11, atp. 7. °
% Moddejonge, supran. 8, at p. 437.
” Mevers, supran. 75, atp 3081-01.



include’ flrst and knowledge and equlp‘ment a commumcatlon system and/or demgnated o

s S _ IR

remalnlng quallty of a- llfe saved The fact that acc:dents wnll hapben is-a glven where

when how and how serlous are the only questlons which need to be asked leen this .

knowledge the outdoor educator l:tas a duty to develop a set of emergency prOCedures o

funcludlng contmgencues to lnltrate in the event of an accident These procedures must

evacuatlon routes Rescue from the outsuie may be faclhtated by leavung route cards and
estimated tlmes of arrival. wnth the agency or: another responsuble source Some parks

have mandatory backcountry permlt systems in place and a failure to reglster lh these

© areas may mean paylng the full cost of any searches or. rescues necessutated {at 5|xty

dollars plus per minute for hellcopter time; thls is an expense few agenc:es cow .
to lncurl Leaders should carry statement of health cards on eachspartlmpant indicating

2

any pre~drsposnng condltlons or susceptlblhtles which may be. useful in rendermg first

. aid. Partucnpants engagmg in strenuous wulderness travel, especually if they are

middle~- aged or older or in questlonable health should be requured to undergo a complete

physucal examlnatlon prlor to beglnnlng the program The iter |s sure the reader will”

have other genera] or. act|V|ty specnflc safety measures in mind, but this list will sufflce ,
for the present A much more complete list and d_es_crlptlon_may be found in chapter

eteven: e ) T

4

Perhaps one flnal lncldent example wnll serve to tie many of: these precautlons to

= rrsk and part:cupant evaludtions and subsequent program desngn and operatlon

. Oni June 12, 1978 twelve boys and one. teacher were found drowned in Lake

: Temlscamlnque 92 They had been engaged ina W|lderness canoe. tr:p run by the Ontario
St John s Boys’ School when a storm suddenly blew up on the lake causmg some of their

[ boats to capslze In the ensuing efforts to save these boys, the rest of the expedmons

boats also trpped and the waves and cold water claimed the lives of those who could not

make it to shore Some of the contrlbutlng factors C|ted in the coroner s report mcluded

<

v 1. The absence of a chain of command and contlngency plans should one
v of the four leader steersmen be unable to complete the trip. ..

2. There was no communication system (e.g., walkle talkles whistles, etc)
between the canoes or between the group and cnvsllzatlon

%2 Stanislas Dery, Coroner's Report of Lake Temlscamlnque Drownlngs lnquest held by a

'the F’rovunce of Quebec June 28 29 1978

S
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-cover about forty miles a day "53

Ct ."- ERRTIN

" 4 'Noone'n the group Kad travelieg the route prevrously and they relled e

s<>ley on two coples of a small-’scale topographlcal map
5. No emergency procedures had been establnshed and the group carned
' no’ rescue equnpment le g. lnflatable rafts) o ,
B o Nelther the feaders nor any of the twenty seven boys (aged twelve to
.. fourteen years) had had'a-medical checkup prior to this planned
. three—week expedltlon and none-had been required to undergo any
- pre- trlp physncal condltlonmg swnmmlng canoe rescue or quesavmg
 training ¥ _ :
75 ‘Many of the boys were: non-swummers ‘and the leaders could not 5
AN |dentrfy Wthh boys could swnm and whlch could not e
T 8 - Nelther the [eaders or any of the boys had paddled a canoe sihce the
- h“‘prevnous summer erght months | pruor to the day they set out

9. . A social the mght before, all ni t drlvmg an early start and the lack of
) a hot. break fast or- funch did notl lng to ensure the- endurance of the
. parﬂcnpants or lnstructors that'day. : . .

10. One of the steersmen was: unquallfled to accept this role. and the b, ' N
-+ students actmg as bowsmen in the twenty—-two foot canoes had <
recelved o prior tramlng in paddllng in. this |mportant posmon (o

: And in thelr summary statement

o We foel that for boys from twelve to. fourteen years of age; thls entlre
. expedmon consrtuted an exaggerated and pomtless challenge 95

' Later studles of the modlfled twenty two- foot Selklrk canoes used on the

expedltlon {al}) of whlch overturned elther unexplalnedly or in the attempt.to effect

ey

- resoues of swummers) found “his craft hlghly unstable and consrdered safe only for

=3

expenenced paddlers in calm water' %
¢ .

lnsplte of ‘the almost lncredlble list ot dutles and subsequen‘t s'tandards whlch the i,
St J@n S; School and lts leaders falled to‘ meet, the coroner's mquest arruved at the ' :
verdlct that the:thrrteen members of the party’ 'died vnolently and accndentally" and

because " ‘no crlmmal responS|b|llty was involved," the issue’ was dropped None of the

boys" parents sued the sc@)ol due largely to the excellent school/parent relatlonshlp

which existed. It could be speculated that if one or more of the boys had been seriously

ln;ured but not killed, the parents may have been more inciined (if not almost competted)

to sue in order to recover the damages necessary for extende.d medical care. However, -

2 bid, atp. 12, ‘ -
**dbid."at pp. 12-14. . S ‘
% |bid,, ‘at p. 15.

% H. Frazer and F. ’Wenger "Report on the Twenty—two Foot Selkirk”, Sent to Quebec

Wil o

corﬂner alsogn Canadlan Recreatlon Canoe Assoc:atlon files, Sept. 30 1978.




_thelr famnhes '

1'professnonat credlbnluty by e

- "'own guidelines or standards.

R R S 1

thns mcudent Well :Ilustrates the tremendous |mportance of outdoor Ieaders strlvnng to

' 'establnsh and malntam strong trustlng relatuonshups w:th their students or partncxpants and

~The only recommendatlon the mquest evolved was a desnre to see such actuvutnes

o regulated through provnrpal leglslatnon 9 Although most outdoor educators in Canada -

would prefer not to be sub ;ected to statutory regulatlons and constraunts placed on their

actwntles the need for hlgher and more consustent standards of care, both w:thsn and

- between provmces is qu:te eVIdent o

As professnonat outdoor outfltters in some provmces can attest, where a group

of people offer goods and/or servnces wnthout any mternal regulatlon or pohcmg an

external body (usuauy government) WI“ step in and |mpose what it percelves are steps

necessary for pubhc protectron As these lmposed standards may not prove as desnrable

"‘as self- determlned regula’(nons outdoor educators. would do well to |mprove their

h .
:shmg dnssemmatﬁg and encouraging adoptnon of their

-

" Dery, suprah. 91..

i
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VII VICARIOUS LIABILITY

e

\ When an in ;ured plalntnff clalms for legal restttutlon due to the alleged negllgence |

vof an outdoor educator he lS hkely to do so agalnst the outdoor 1eader hls |mmed|ate

supervusor the agency or board heis employed by and/or anyone elsehe thinks he may

‘ be able Iay fault with for his damages. In this chapter the author would llke to revuew the

| pote tial Ilabmty of those orgamzatlons the outdoor’ educator may be afflhated wuth |

thr.ough hls personal trammg and employment Specnal emphasns will be -placed on the

operating as the servants of various agencles and boards Flnally a brief Iook WII| be

taken at why and how most agenCles boards and son\e sports governmg and certlfymg

"bodies transfer liability to msurance companles

- B -' 4> N Y
A. The _Relat'i_onsh,ip 'BetWeen Outdoor Education ‘Leade'rshi‘p and. ProgremmIng
Organizations ‘ | oL T | ' '
In outdoor activity pursuuts there-ere a number of sports governmg and ’

Ieadershlp certlfynng bodies and professmnal assocnatlons operatmg quite lndependently

" of outdoor education/recreation dehvery agencnes and,boards, and therefore Tather

; |mmune to the habmty allegations these agencies may be open to.

However these hngher level organlzatvons are often granted authorlty to develop

instructor/leader quallflcatlon standards las per various certlfncatlons and certn‘:catlon

development or those lnterested m hurmg ‘certified Ieaders for their programs For the

mduwdual outdoor educator this means that his quahflcatlons may be sanctroned from a

. variety of sources over and above the agency he is employed by. For example a

. Cross-— country ski tour Ieader may be unfluenced by training and dlrectnon he receives

- from any or.all of the followmg sources

b Canad/an Ski Assocrat/on - Sports Governlng Body (and in this case, also
Leadership Certlfymg Body) )

Un/verS/ty - Leadershlp Trarmng Agency agency through which the
cross country tour leader was trained.

~

Y M. C A. (and its executive director| ="Program Dellvery Agency employs
“outdoor leaders (e.g., tour leaders).

Outdoor Program Di rector - Supervises outdoor leaders le.g., tour leaders).

)

¢ 107 :

e A

' levels) Wthh are used as gundellnes by agencies involved in outdoor ‘education leadershlp

| I

concept of vicarious liability as it relates to the negllgent conduct of outdoor educators -
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| T Outdoor Educator -.Cross— Country Skl Tour Leader One. o _
- f : For the cross—country sku lnstructor the top level of this hlerarchy of sorts (in
: v'thns case the Canadlan Skl Assocuatlon) would be replaced by the Canadnan Assocnatnon of
o Nordic Ski lnstructors (CANS l) a professuonal assoclatlon and certlfylng body nationally
: sanctloned to develop and orgamze cross country ski lnstuctors in Canada
To date there are.no examples of successful lawsunts agalnst any Ieadershlp

certlfymg body or agenCy for |nsuff|C|ent or lmproper tramlng of outdoor educators
This follows the well establlshed p/mt:uple that a teacher |s not llable for the subsequent
-use of the knowledge and Skl"S he passes on.to his students as long as he teaches )
recognized theorles and methods The theoru&s and Skl“S taught must not of necessnty be
) the most popular currently or- even the ‘most’ s‘;orrect but they should not be contrary to
long stand( custom For example if a flrst aid mstructor taught his class to administer
sugar to a vuctlm dsplaymg signs and symptoms of insulin shock insulin to one appearlng _
to be in a dlabetlc coma and lnsulln if unsure, the- mstructor could be negllgent ‘This
- .procedure is exactly opposute that customanly taught by v:rtually all emergency medncal

: 'tralnmg agencies and institutions and if a student taught and exammed in this incorrect
first and method were to subsequently cause further injury to a dlabetlc patient, the '
lnstructlng agency could be llable for that victim' s damages Such incidences of obvnously
"_negllgent instruction are falrly rare and the unhkellhood of a spelelc related-accident
| coincidentally arising Iater in the leaders career makes such sults even less Ilkely

However, organlzatlons developmg leadershlp certlflcatlon course curricula and agencues

"presentlng these courses to prosbectlve outdoor Ieaders should be aware of thelr

- 3

\
e,l

responS|blllty to teach safe and proper techniques. s '\4

For example in the case of Smith v. lioﬂzgn Aemﬁp_g_t_s L_de__a_, where ‘a

parachuting student was rendered a parapleglc on her first )ump the plalntlff attempted
to attribute some of the llablllty to the Canadlan Sport Parachutlng Assocnatlon (C.S. P, Al
She claimed that the C.S.P.A. misled her through their brochure which indicates sport
_ parachutmg was safer that she later believed it to be, and that they falled in their duty to

requnre adequate pre -jump training. to prowde qualified mstructors and to supervnse

o8& 130DLR @d) 9177,



" Horlzon Aerosports personnel and teachmg methods more close|y _
' ‘ Spencer J. countered each of her arguments un finding the defendant C.SP.A not

' negllgent .and stated that he held such voluntary non-proflt organizations to a lower

A}

standard of care than any other person He fe}t that

it is in the mterest of socnet that voluntary efforts dlrected towards

promotmg excellence and safety in any. field of endeavor are to be
encouraged. If the standard expected-froma non-proflt organization is put
too high, such organizations may depart the field. In my judgment, the standard

. to be expected of them may be compared to the standard expected from a
rescuer — another form of volunteer. A rescuer does hot become liable
towards a victim who he is trying to help unless what he does-worsens the
victim's plight: see Horsley et al. v.: MaQLaLgn_ﬁ,t,aLHQ?O) 22 D.LR. (3d) 545,
[1972] S.CR. 441. The plaintiff suffered harm. because of negligent training in
canupy control and negligent supervision. C.SP.A: was not responsnble for -
either of those.. L _ ~ . _

The facts in this casecle’arly illustrate a failu're on the p'art _o'f the instructor to
assess the plaintiff's readiness to 'jornp and to act aCCOrdingly,Aand as he was certitied by
the C.SP. A, this case can be used as an example of the ’oroble’m of t'ea'ching and R
evaluatnng Ieadershup As was mentvoned earluer in thns thesus the outdoor pursuuts |
certlfylng bodles presently mvolved in Ieadershup development in Canada are llttle more
than technncal skull tramnng institutions. None have found a method of accurately teachmg
and/or assessing a prospective outdoor leader's judgmental capablhtles ‘ the very core
of all IeadersFup in the outdoors '

However, it should be noted that a number of outdoor leadershlp sports
govermng and certlfymg bodles and prefessnonal associations (e g. Coachmg Assocnat;on
of Canada (C A C) CSA. CA. N St Assocnatnon of Canadnan Mountain Gusdes (A. C. M G) _
etc) have taken 8 posntwe actlvqua in- proVndnpg t'heir cert|f|ed members with insurance \ '
coverage while these Ieaders are workmg in the aetnvuty Bursuut for which they have been

certlfled The extent and types of coverage these orgamzatlons have arranged will be

' dlscussed later in this- chapter

-

——— el - —

. lbid, at pp. 108-109.
3 ibid.; atp. 110.

* William March, Assessmg Outdoor Leaders,” F_QQ_th_J_l_s M_dgmgs_s ,J_gmma_[, nd. pp.
16 17.
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' B. The Llabllity of Outdoor Educlmon Ptogram Dellvery Agencms and Boards
A Program delivery- agency or recréatlon or school board may be held liable for
in ;urles sustained by a part:cnpant or student on the basrs of a personal fault or because
of the agency s vncarlous Ilablhty” 5 for the conduct of the outdoor educators it employs .
Professor Atiyah dlstmgu:shes personal liability from that arlslng through'a vicarious . L
relatlonshlp ' ' -

A person is not, subject to well known exceptlons generally liable in tort
except where he has intentionally or negligently caused some loss or damage

.- to the plaintiff. But the result of vicarious liablity is to make one person .
compensate another for loss not’ due to his fault at all, although it may be due
to the fault of his sérvant, agent or mdependent contractor. ¢

Agencnes may be personally liable for breachmg statutes contamed in their

T provmces School or Education A;_L * (if they have one) or for fallmg to meet their

statutory or common law duty to malntam their equupment buildings and grounds in a
safe condmon ‘They may also be held llable for failing to meet the standard of care
requured in ensuring adequate supervnsvon ’ (ie., keeplng leader —padrticipant ratlos low
_ -enough for safety) and quallfled mstructors 1" But, as Professor Atiyah states, that form
of 'personal Ilablllty . . R
.is really another ‘way of saylng that ‘some servant or offlcnal of the '

de fendant, at some time, and in some way... failed to do something which

ought to have been done and that this was the cause of the accident.
The Concept of Vlcanous Llablllty

. The doctrine of vucarl0us llablnty lS a form of strlct llablllty wherein an employer.yf

lS called upon to make good lossles)” resultmg from the tortlous conduct of his-
employees even th0ugh he is not pérsonally at fault

lt has been lnterpreted that this concept evolvéd because the employer havn%

put matters into- motuon should be llable lf the mot|on that he has’ orlglnated leads to

ey e

1 Brian Leroy, "The Legal Responsnbllltles of lndxvxduals and Agencnes Delivering Outdoor
'Educatlon/Recreatlon Programs,” in March et al. The The Legal Liability of Qutdoor
in Alberta, (Calgary: Alberta Law Foundation, 1881), p. 30
¢ Patrick S. Atiyah, Vicarious Liability, lLondon Butterworths, 1967), p. 3.
S_Qb_Q_QAg RS.A 1970, c. 329, s. 5; Education Act, RS.0. 1974, ¢ 109, s 146: '
* Occupiers' L|ab21 ity Act, RS.A 1973 c. 79;.Pook v. Emggngwg Public SQDQQ Trustees'
[1974]4DLR 68. .

> Meyers v. Peel County Board of of Education [1981] S.C.CD. 3081-01.

'° Walton v. Vancouver [1824] 2 DLR 387 lBCCA) McKay v. Board of Gov anS_QhQQ[
District No. 29 [1968] S.C.R. 592.
! Atiyah, supran. 6, at p. 5.

* Cecil A Wright and Allen M. Linden, Canadian Jort Camumes and Ma_teua_s
seventh edition, (Toronta: Butterworths, 198 1), p 12-34. .
N



damage to another.” 1°Other justifications providin_g. the rationale for vicariou_'s liability -
lnclude ) CL “' | e .Q» . )1 Rt ». _» “‘.; e

RS -As an employer employs others to advance hls OWn economlc lnterests " he should .

‘ "be placed under a correspondlng |Iablllty for losses mcurred m the cour'se_ of the

‘enterpnse" W e P

. . . Lehs s Y % .
2. The employer selects his employees and should therefore be accountable 1f he

-

:'hlres or supervnses them madequately B e '1 ‘
3 The employer |s mucb morednkely to have a capacny to bear the economnc loss of
’ damages than us an employee 16 Such losses are normally covered by lnsurance and
: ;prlce of hns product or service, thereby dnstnbutlng the cost to that sector of the
"populatlon purchasung that good or servnce 1 7 If the employer happens tobean =
: agent of a federal provmcnal or mumcnpal government or a school board the cost |

: may be dlstrlbuted through taxation increases.’ ' .

P
4

The doctrine is also’ supported "for its admomtory value in accadent preventlon v lt

not onIy effectlvely places deter»rent pressures at higher organlzatlonal levels, ~, .
4

emphaslzmg the need for safety conscious supervnsnon but provides ‘the employer =
with legal nncentlve to discipline employees not- meetmg lmposed standards 19 ‘
In short, the apphcatlon of vicarious-liability follows the tenets of tort llablhty in . “ : |
that itis a form of Iegal accountabnlnty orlented toward the. just compensatlon of accndent
victims. ln thls case employers are heid legally accognt\able for the tortious’ wrongs of
their. employees m part because of 'the master-—servant relatlonshlp and in part due to’ the
formers greater capacuty to bear the rnsks mherent to the operat:on and to dlstrlbute the

- potential losses incurred through- these risks

_________________ [N

13 Rose™. &e_nﬂl19763 1 WWR 141, at p. 147 ' "

14 John G Flemlng The Law of Torts, fifth edition, (S\/dney The L
355.

15 Atiyah, supran. 6. ¢ : _ .
¢ Fleming, supra n. 14, ’
7 Glanville Williams, "Vicarious Llabllltygand the Master's Indemnity,” (1957) 20 ModLRev

220, at p. 232. i . ,

1" Fleming, supran. 14. . ‘

9 1bid. ‘ . ‘ ;

Book Co., 1977, p.



'of versus a contract for service was held to be a control test The questlon to be

answered was:

. unauthorlzed duty upon hlmself R N

The Test for Vlcarlous Llability L a B _

. In order to: lmpose vucarlous llablllty upon an employer the plamtlff must show

' that he was mjured due to the neghgent act or omlsslon of an,employee (whether pald or-

volunteer) performlng some recogn:zed duty for the defendant employer 20 The hmlts of
an agency recreatlon or schobl board’s vscanous llablllty wrll therefore be defined. :
through‘a two part test Flrst a master servant (employer—employee) relatlonshlp must

be proven often referred to as a contract of servuce Once thls relatlonshlp has been

jestabllshed lt must be deterrmned rf the tortlous conduct occurred wuthln the scope of -

o

nthe servants employment PR R I S '_".ﬁjc

Organ/zat/ana/' Contra/

The questlon usually ralsed when attemptmg to deflne the employer employee

'relatlonshlp is whether the employee was worklng under a contract of serwce or a
contract for servnce 1 ThIS dlstlnctlon bas:cally mvolves the determlnatlon of whether the
'employee was a’ servant of- the employer or whether he was. hlred .as.an mdependent ‘

L contractor Whlle doctors lawyers and some entertamment profeselonals are often hu‘ed

I as mdependent contractors school teachers and most (not.all) outdoor educators wnII be £

"

e

: employed under a contfact of servrce e : - L e '

Hlstorlcally and even |n some qurte recent cases, the determmatlon of a contract

A
- ol
. o o .

" Does the employer control the: aCthltleS of the employee by saymg ndt only
-what is to be done but also how it is to be done 2,

)__‘>“.‘.“

lf such control could be shown then a contract of servnce ex:sted lf not the ’

‘ employee was’ consudered an mdependent contractor operatmg under. a contract for

servnce For example m Bhgaume 2 ﬁgmm 25 rlfle club allowed a man to llve onits "

-property in an attempt to control trespassrng and vandallsm Thls volunteer resndent

"manager was merely mstructed to telephone the R, C M P.in the-event of trouble and

tx:‘,

when he negllgently shot a trespasser the courts held him personally llable ‘for taklng thls

: T - . ',.:;'_'::‘.‘
__________________ 4 S v 2 R A

20 ‘Atiyah, supra n 6

- 2 -Phillip S. James, Ggﬂ_e_a_En_c_nggsg_ lQ[ Lm f0urth edition; (London Butterworths,
‘,-1978) p. 357 :

v ﬁs:Mland(lQ?B) 91 DLR. (3d) 223 (BCSC) atp 225,
3 Ib'd & ~L

.
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In modern tlmes the apphcatlon of the control tes‘t has been 1argely modlfled due N )
(A _': to the’ hlgh degree of techmcal spec:ahzatuon of many servants maklng employer

\l, ‘ understand:ng and subsequent control of how varlous jObS are to be performed an
o . N - ».-:_ . ", . o . Q\ .
unreasonable expeqtetnon M EURTEM It S e e 4 e et

In the mld 1960 s, ‘tord Parker C. J. admonlshed the control test

clearly superlntendence and control cannot be the decisive test when one IS 2
dealmg with a professlonal man, or a man of some partlcular skill- and o
experlence 2 .

'

Today the questlon of control over the manner of task performance is only one

factor consldered indicative of the employer’s orgamzatlonal control over the employee

L ¢
,Other cri erva mclude such mcndental and COllateral matters as o S
-the expployer's power of selectlon of the person concerned the nature of
o “the payment’ fixed (wages or. salary), the employer’s rights in respect of
L . suspension or dismissal, the. degree of skill requiréd, whether the employee is :
- integrated into the business, ? whether the man- performing the services el e
provides his own equipment, whether he hires his own helpers and ‘what
degree of finantial risk he takes .

In outdoor educatlon situations, other factors mdncatlve of an employer s
P orgamzatlonal control may mclude the employer s right to make stlpulatlons regardlng

program content methodology and’ locatlon and the provusuon and dlrectlons of use-

;.. -~

: _' Ve regardlng spec:fuc safety equnpment ‘and devuces As stated earlle this: sectlon ‘most
| outdoor educators are ernployed under contracts of- servuce Thlsgtrue |f for. no other

reason than the fact that \the majority of outdoor educators are schoolteachers employed
’ l
: under such contracts by varlous urban and rural mumcspal school boards and county N

‘councﬂs - 3 R -

s . ' B T M : - . ¢ -
PR ‘ However a s;gnlflcant pumber of :ndwnduals across the country are. operatmg
outdoor education adventure busmesses as lndependent contractors In these cases the
§
lndependent contractor prov:des the hurlng agency or mduvndual wlth the outdoor E

- educator/trlp leader staff and often the outdoor equipment (e.g;, canoes paddles R LT

- e PR

lnfe ;ackets shelters, cook stoves and utenslls etcl and food The mdependent contractor

el “ ‘k\ .;loq e O ™

. mamtanns orgamzatronal confrol over the staff ‘he selects and-ls the msured Jéfendant N

the event of a lawswt AsJong as the lnleldual or group hlrlng thls contractor has no -

\

f" James supra n. 21

. Morren v. mmmmmmmnsesmmm 349 atp 351
.‘N’James supran 21, atp 358

o lniestlgajlgnsudv M_ms_te_o_s_o.clals.ecm_vllsesnosD 173 atp 184

xS
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. '

: -,: controllmg powers over the staff hlred by the mdependent contractor they cannot be

held hable for any torts the staff may commlt whlle runmng a program or leadmg d trlp

for them The' mdependent contractor will vxcarlously assume responsubllty for any
unjurles sustalned by program partumpants resultmg from the negllgent acts or om:ssuons

of the staff line outdoor educator he has’ provnded Of course thls responsublllty may be N

' altered to some extent where the mdependent contractor glves the agency hlrlng hlm the

power to control what and especxally how the program is run and. what safety

P

precautlons are taken by the staff -

\

A number of agencles the author is aware of have attempted to hlre thelr staff
~under contracts for servuce thereby rellevmg themselves of Vicarious responsnblllty for ,
N these lndlwduals actions. They have argued that lt l.S |mposslble for them to superivise

-

outdoor leaders runnmg programs ln a varlety of wuldland Iocatlpns srmultaneously and

-

they therefore feel they have llttle control over. how prognams are run. This has been

shown to be an?n/\mhdpractlce as. - | _
the law is concerned ‘with the nature of the contractual relatwnshlp The t
B terms of the contract, although relevant, cannot be used by the employer to.
. convert a contract of service into a contract for. service. Thus, merely using
- the words’ "mdependent comtractor” to describe the: employee s status W|Il not
.ellmlnate |lablllfy if sufficient control is proven #7 .

.‘. Vo .
-

Therefore the only way an agency. may legally avord belng vrcarlously llable for its -
outddor mstructor/leaders would be by completely rehnqunshlng control over the ‘
method of partlclpant supérvnsnon 1nstruct|on and most nmportantly "the safety measures
‘employed dunng the course of mstructlon "o

| Scope of Emp/oyment e | A ’

In order. for arLemployer to be held vacanously liable for, the torts of hls

_employees the negligent act or omission’ must ‘have transplred whlle the servant '
. 'employee was worknng wsthm’the scopeor course of hl,s employment 3 A reasonably ‘s
. ‘clear-dlstmctlon betvsfeen an employee s allowable devratlon from his duty and a blatant o

departure from lt was drawn by Lynsky J when he stated

y N v v : T '-"' .
4*~Mmmmme_qa_qv Coggins and Griffiths Lid. (18471 2 All ER 345
e Leroy supra n. 5 atp. 34

-3 Ibid.

3 James, supran 21, p. 361. | o - e
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| lt is Well settled law that a master is llable even for acts whuch hevhas not -
authorized provided they are so connected with the acts which he has

' ‘authorized that they might rightly be regarded as modes, although improper ‘

modes, of-doing them. On the other hand, if the unauthorized and wrongful act
. of the servant is not so.connected with the authorized act as to be a mode’ of
" doing it but is an mdependent act the master is not.responsible for, in such a .
case the servént is not actlng in the course of his. employment but has gone -
‘outsnde it 32 7 e A , : ,

r 3 Hence the employer s llablhty will extend through all. acts he has "expressly or

'lmpllcrtly authonzed “his employees to perform 8 lncludmg the employees freedom to

. deal with unforeseen crrcumstances not. necessarlly defuned |n\the Job contrect

lmpllcatlon of euch authorlzetlon wnll be determmed through an assessment of the -

decusnon makmg dlscretlon expressly granted the employee the dll’BCthl’l available to him
from superiors, the duties typlcally performed by snmller employees in other -agencnes '
and the duties and acts foreseeably incidental to performance of the dutles expressly

outlmed by the employer W

On occasion, an employer may successfully limit his vicarious liability by expressly

prohibiting certain acts or conduct Such prohibitions must relate directly to the course

of employment and nOt‘_mer'ely to the employeé’s conductin performing his duties within .

that course of employment (i.e., the manner, place or time of his acts) ¥ For example in

. the.case of CPR v. L.Q_lehaﬁ, ¥.a carpenter negllgently mjured a plamtlff whlle drlvmg his

own unmsured vehlcle for busmess purposes Although hls ,company had. expressly '
N :

forbldden hlm to use hIS own car unless it.was rnsured they were still found vicariously-

' llable because they had granted perm|SS|on to use hls own car and he was donng o) whlle '

. performlng dutles wnthln the scope of hlS employment 7

lna schooLcase a board was found not llable when a. number of teachers took it

) _ student was injured after bemg thrown from an overloaded truck the teachers were

usmg to transport the students to the concert in, the board was absolyed of Ilablllty as its -

,w_.u;&f-":”

employee teachers were actmg outside” the;r scope of employment and well beyond thelr

' "authorlty ln dlscussmg the: law here the court. stated

———— e —

3 Poland v John Parr and Son 5[1977] 1 KB 236 atp 240.

3-Leroy, sipran. 5, p. 38. -

% Atiyah, sUpra n. 6, pp. 51-69. ‘ ’
' Fleming; supra n. 14, footnote 5, at p. 365. : A -

119421 AC. 591(PC) ) e : S m
7 Ibid. :

Eeaunatlan_v Aam&parates_cmagaﬁdgt_msteeﬂl%& 4.DLR. 558 (OHC).

-
. . - . R M
R et c ey e s e . .

* '_ ~upon themselves to grant thelr students a half day hollday to attend a concert 3 When a :
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- well- quahfned and’ thelr programs are run as safely as IS practlcable

g LT - LT T e i bt ey e g e o L

Thereis no. doubt that a Schooi Board is liable in Iaw for an accndent due toa
*  teacher’'s negligence if in a matter which may reasonably be regarded as falling
WIthln the scope of his employment o _ ‘ ' o -

m the Mg_d_d_e_mngg case, ** the | courts found the outdodr education "

Acoordlnator/teacher neghgent in fallmg to supervnse or provnde adequate safety measures ‘

. for a group of glrls he took swnmmmg The court pomted to the vicarious- |Iablllty of the :

-

‘defendant board. T - K

» D
It is to be observed that McCauley (the teacher) was actlng wnthln the scope of -
hlS employment it follows that the defendant board IS also liable. 4

Had the school board expressly prohlbvted hlm from takmg students 'svvimming

the outdoor educatlon coordinator would have been solely liable. But as they mereLy -

vplaced parameters on his takmg them swnmmlng {e. g. not taking them unless a. llfeguard

and/or hfesavung\équnpment were present) they remained. wcarnously liable.
In conclusion, only rarely in outdoor educatnon sltuatnons (e:g., where the outdoor
educator is an lndependent contractor and/or where he is proven to be expressly

operating 0uts|de of the scope of ‘h:s employment) can an agency or board successfully '

“avoid vicarious liability for the tortlous acts of its employees. Although they ‘may llf‘hlt

' thelr liability 'to some extent by expressly delimiting the scope of their employees dutles
" the llmlted beneflts deruvable from such a cOurse of action hardly warrant these

. restrlctlons and the loss of trust and perCelved autonomy they create. The author is
-certainly hot advocating an open system, completely lacklng dlrectlon and boundaries for

employees Rather agencues and boards’ should take to heart the:r Iegal and ethical

responsiblities to their partuqnpants and their.employees, ensuring that their staff are
-~

’

<

v' C The Case of Non—lncorpor ted Clubs and Assocuatlons

~D
Quite often ‘outdoor educators find themselves belonging to or otherwnse

' mvolved wuth one ‘or more non- mcorporated organizations in the gu«se of various

out,door clubs. These associations are little more than conglomerations of people with a
common area of interest; they have no legal status and usually no insurance. These

organizations. eperate on.the-premise that most members are adults who ar@ personally

¥ lbid,, at p. 444, - R

* Moddejonge v. tlLo_Cguuu.B_Qa_dQ_E_d_uca_thLHs?z]zOR 437.
9 |bid, at p. 444.

LZ
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responsibie for assummg the risks they take in. pursumg the actuvnty And whlle thls is
lukely true to a large extent for duits co—adventurmg in wﬂderness areas those clubs
_advertlsmg educatlon and/or coEwpetutlon as w:thln theur mandate must accept greater ‘
legal responsublty for. the partlcupants they attract An absence of legal stand:ng may have
tremendous lmpllcatlons for the executtves of these assoc:atoons as well as for mdlwdual
'members | ' | :
Unless a club is legally mc;orporated under the S_Q_cj_e_tm Agt, 41 "the members of
- the Board of Directors « can techmcally be sued personally' 3 In addxtlon suchan
orgamzatlon does not have the capacuty to buffer its members from legal accountablllty
Therefore members must carry sufficient "llablhty msurance to personally protect
themselves in case of a suit” * Tort law exists to compensate accndent vnctlms and
although the courts may tend toward holding volunteer non—proflt orgamzatlons toa: '
somewhat Iower standard of care than the average person, this cannot be counted on
where no other vehicle for compen.satlon exlsts Responsnbnllty for: checkmg whether an
orgamzatlon is lncorporated and/or lnsured and purchasnng adequate personal coverage |f
it is not, falls squarely on the shoulders of the mdnvrdual outdoor educator volunteerlng to
instruct and/or lead club members in outdoor ventures. v 2
’ e would be prudent for sut:h clubs or assocuatlons to acqu:re corporatlon status
and purchase liability msurance to protect |tself and its’ members Once an association has
become lncorporated and bought lnsurance clalms can not be made. agalnst the individual
_ members or officers, only against the Iegal entity, the corporatlon
For example, the Alberta Whitewater AssoCIatnon (AWAX consnstmg of at least
elght member canoe and kayak clubs, recently purchased one million dollars worth of |
general insurance for itself as an incorporated associatuon This in‘Surance purchase "
closely followed a precedent set by the Brmsh Columbia Whitewater Association (lnsured

as a member body of Cancé Sport B.C.). *

“RSN81967 c. 286, R.S.S. 1965; c. 142; RSB.C. 1979c390 :

43 Richard Moriarty et al, Sport Activi 1y and the Law. (Windsor: University of Wlndsor .
(SIR/CAR), 1882), p. 12 A

* |bid, at p. 110. ' - : ' :

s Ibid., at p. 111. ' -

46 Jeffrey Gruttz, Informatuon release submltted to the executive of. the A WA R T

November 28, 1981 : ‘ T Lo e

\



At the time of thls wrmng the members covered lncluded the Alberta Whltewater
, Assocuatlon s and ciub's executwes and the’ lnstructors (c'ert'rfie'd by the -
Assocnatlon) fiomra studént who was. injured (and chose to sua), provnded the
instructor was found negllgent and volunteers actlng on behalf of the - .

. Assocuatlon o .
.-\,.

The Brltlsh Columbta pollcy is more comprehensuve m that |t prov:des coverage ) " 3

for any partlcnpant mvolved in an accudent at any club orF . Assocmtlon orgamzed" trip, race

' 'f'or event |f the accxdent was caused by any other executlve or club members neglrgence

. "A“‘:-“lbld., atp.tl oy e T e

Although more than twice as expenswe such a pohcy provodes almost total protectlon -

from Irab:llty for aIl organlzers and partlcrpants

Assocnatlons and clubs ln other’ actuvrty pursunts are advused to Iook into the

benefits and fea5|bmty of provudung the sorts of liability msurance protectnon dlscussed

herem tQ their- eXecutlve lnstructors trlp Ieaders and/or other event erga‘hlzers offrcnals~ -

o and volunteers More specn’nc lnformatlon ooncernmg the purchase of habllnfy msurance
may be found in the next sectlon of this chapter e B ‘
D. lnsurance The Transference of Llablllty

The purchase of accudent and lvabmty insurance, although obvnously a bandaud
approach to treatlng activities w1th mherent risk, does’ facilitate the compensatlon of
acmdent victims and the endurmg solvency of agencies and boards prowdlng potentlally
dangerous actuvntles such as outdoor pursuits. Without this support system the funancnal
' destructuon of many innocent acc1dent victims and/or the individuals and agencies ‘liable
for their protectlon would be mevutable . : )
- Who Purchases Insurance ‘
| ".The_individual outdoor educator may purchase his own liability insurance, and this
is recommended if he is ope‘ratin'g. as-an independen,t-contractor,»if he is involved in one
or more non- lncorporated assoc1at|ons or |f he is otherwise not protected through
another polacﬁHowever he is most often covered by one or more other sources. lt is
the personal responmbnluty of each ieader to review his agehcy or board s pollcy and/or

his certifying body where appllcable to ensure that it affords sufflcnent coverage. and to

| ' request mcreases in protectnon where they are found wantmg or‘to pqrchase personal

‘fhabmty msurance to cover these areas of potentlal exposure L 3;‘. o ‘_' Co L _‘.’_":'

B T ge.., gL Lo JIC Y MR
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Almiost all outdoor leaders in the employ of an educatlon and/or recreatlon )

. program delivery agency or board will be vscarlously protected by that organlzatlon s k

- June 25, 1982

' msurance pohcy In addmon to property nnsurance most agencues wnll carry substantlal G
Iuabllvty insurance to protect themselves from damages clalmed due to personal llablllty A
' (e g breach of statutory or common law occuplers dutues madequate pr0vnsnon of a

o sufﬁcnent number of quallfled staff etc) and- vncarlous hablltty (l e, due to tortious acts or

i omlssuons commltted by their staff) Some very large agencnes such as federal and

provmcnal governments are self- lnsured whlle most others purchase pohcnes from
’commermal msura&ce compames The cost of lnsurlng all government actlvmes agents )
" -and vehlcles annually would be astronomic; coverlng losses as. necessary from ‘general’

. funds lS much less expensnve Il"l the long run, When clalms are pald out the loss IS simply

~R Ty s

- ; fdlstrlbuted through the publlc through mcreases in. taxatlon in the followung flSCat year f.’." AR

In addmon a. number of sports govermng and certlfylng bodles and professnonal

.'-,‘m e :
" _uv,: -

'agencnes have taken upon themselves responsublllty for provudlng thelr members wuth )
' hablllty lnsurance The Assocuatuon of Canadian Mountam Guxdes (AC GM) covers all A
‘Cel"(lfled mountalneers the Canadlan Ski Association (C S: Al protects downh;ll Skl ‘
mstructors and coaches and cross— country “ski tour leaders (through separate pOllClBS)
the.Canadian Association of Norduc Ski Instructors (CAN. S l} insures cross country ski
instructors and the Coachmg Assomatlon of Canada ((f A;,C) has very recently purchased a
" policy to offer to certified mdnvuduals functlonung as coaches in any- sanctloned sport “
There is the poss:blllty that such ;Q/erages may prove redundant for leaders
already covered by their agency or boards’ policies. - ‘
'V.Howe-ver, overcoverage is certainly preferable to ihadequate protection. Normaity,
the agency vicariouslyliable. would be called upon to make damage restitution through its' .
pollcy first, but this ‘will depend upon examination of the terms of the contracts and the
hlstory of the accndent and may involve some compromise between the two. msurers )
~ Insurance provnded by the other certifying organizations mentioned would be used when
+ -the Ieader was teachlng a certification program working without sponsorshlp or if the

‘ agency vlc’ar»ously llabre decuded to m turn sue the leader for example for |ack of

WAl Tnlly (Marketlng Servuces Manager of the C AC) ina Personal lnterwew Ottawa

)

PR ‘...L eF e e - Ve ul A PaF B - S .
.";‘.. s ) o ool e . ) w otk ot



| _of clalmmg the Ioss from the employee but thrs is rarely pursued as few employees have
B access to suffucnent ﬁnancxal resources to inder nufy the: agency i AlthOugh such

follow up clalms may become more llkely for vn lwduals wsth this back-—up; rnsurancev to. -

date, there have been no cases to demonstrate , R
Sufflce to say that most mdwuduals workmg in the outdoor educatlon fleld wull be ¢

lnsured from ohe or more sourpes More crumal questlons are what type(s) of msurance

e

B ~are protectmg the lndlwdual and his: agency or: board and does it adequately cover the
--rlSkS leaders and partncnpants may be ex~posed to in foreseeable courses of events

' A frnal optlon |s that of havmg partrcnpants purchase thelr own msurance whlch
. pays when the lndlwdual is m;ured whether or.not the agency was llable Many school

boards. historically made such coven@ge avallable for students and ‘Campers Insurance
: ,can be purchased to’ prov:de medlcal coverage on behalf of campers mjured whnle
- mvolved in‘camp activities.” s = "7 0 s - S _' L L :
‘ Prmclples of lnsurance . ,
‘ When consadermg the purchase of msurance the agency should revnew the
R partucula{r rlsks it is dealmg w:th and determine théi\nabmty of msurance accordmg to the
lmagmtud: of each rlsk Itiis almost essentlal that a competent exper:enced agent or
broker.. lpterested in the agency s msurance requnrements' 1 be consulted for advnce and A
| recommendations. S - )
gor risks Wthh tend to eventuate in frequent lnjurtes lnvolvmg relatively minor
damage the agency should adopr a polucy of non msurance If the Iosses may be easnly
.absorbed in the Operations’ budget of a smgle year then they are not worth the pr|ce of
~the insurance to cover them 2itis lmperatave however that thlS be a conscuous planned
retention program and not unconscuous because the risk had not been’ ldentlfled 53
~ The number of msurance claims made may also be reduced through the

employmeht of a funded reserve (self— lnsurance) and/or the use of deduCtlbles

______.-.__..._..____._...—

* Fleming, supra n. 14, pp. 355- 56 o
** Robert Bell and Associates Ltd,, Insurance Report for,Members of the Alberta Camping
Association, January 12, 1981, p. 4 - o :

' lbid., at p. 1. '

$2 Michael Power, "Recreation and the Law, Paper presented to Recreation Board -
Members' Provincial Workshop, Alberta,. March 19, 1978

53 Nestor Roose et al, G_Q_yemmem B_s& Ma_na_gem_gm Manyal . (Tuecson, Ariz.: F3isk

>

&

.- Management Publ(shnng Co., nd}, p

» -
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B estlmated and a specnal fund set asi’de to cover them s Deductlbles |nvolve the retentlon L
of rlsks to a certaln pomt and 5ubsequent transfer of: all others above that leVel These L ,,'5\‘-;-'

. : e ‘,3 ) o .
- two methods helpkeep an agenCy ar. boards mteraétlohs wnth its'i ing rance carrler to a BT

| minimum and therefore keep admlrﬂﬁratlve malntenance costs dowrt

gh»'- i
_<J"

SIS

'._4 g g "Always msure where’ the risk: of potentlal loss lS severe even lf the probabillty T

a0 - t~ o \
-of Ioss ls small "ss’ Insurance should be used for those rlsks whlch have been ldentlfled

‘and evaluated as essentlal to the achievement of program obj Jectlves but whlch the

: agency Qr board does not have the: fmancnal capacuty to retaln All too often agencles and

boards 'have msured themselves agamst the. relatwely more frequent but less srgnlflcant
"losses (eg brolcen |lf!‘lb$) and. left themselves*unprot“ected from the large catastrophlc
losses fe. g quadraplegla paraplegla ma;or burns etc) 36 o

e T

--—,-Types of- lnsurance Coverage - o T o

s . AR s . i - A PR

- o e k < -

‘It should be remembered that ndt all rlsks can be transferred to an lnsurer e
through any smgle pollcy It ls up to the purchaser to flnd the pollcy or comblnatlon of
pohcves Wthh best cover potentlally catastrophlc losses It lS not the mtent of this thesns .‘ .

"to deal with the. varlous lnsurance contracts available i in any depth theﬁare certamly as
many pollcues as there are- msurance companres to write them. ’ o o
Virtually every pohcy wrltten has one or more exclus:ons even so- caﬁﬁed ‘all- rlsk
..contracts Whiie named -peril contracts ldentlfy the l'ISkS the msured is protected

_ agalnst all—nsk pol|c1es merely spell out the exclusnons rather than the perlls of -

. [eey;

ceverage and any perll not excluded Is covered "'” ThlS does anot mean to: say that an .

_0utdoor educatlon/recreatlon dellvery agency or board cannot purchase sufflment ?
. comprehenswe general llablllty unsurance to. protect ltself Whlle speakmg to an Alberta '

i Recreatlon Board Members Semlnar Power stated I
Llablllty msurance “when properly written, wull ensure a boards legal llablllty o
exposures to loss resulting from bodily injury or death to persons lother than e
employees directors and officers of the board).. A

ln the case of outdoor educators and gmdes where program pre:nlses ofteh

cannot be specrfled precnsely coverage miust be general enough to ‘cover the leader ".'

) .
e ————— e — e

$bid. . .

s Power, supra n 52;
“Roose supran 53. ool
ell, supra n. 50. B S

** Power, supra n. .52, : o

T oL



, ’more than one name (entlty) insured by a pollcy AR L RN B -

‘ ,for the msured mdlwduals named

~ wherever he ay be working.

e S ) ~os e ,.-.".’7

\ln addlt PN 1o msurmg the agency provnsnon must be made for employees and/ e

volunteers workrng for the agenCy A "cross llablllty clause" is requlred when there ls

.

Perhaps an examp;ﬁe wrll lllustrate some of the more lmportant types of” coverage o

- The Canadlan Skl Assocnatlon (C. SA) in addmon to a one mllhon dollar automobile liability

\
polcCy carries a one million dollar per occurrence (twenty—flve hundred dollar deductlble)

: -_Comprehens;ve General Llablllty POIICV for bodlly injyries resultmg form the tortlous acts

-

of downhnll ski. - A:j.-.';l'»'_';',-' g i SR BT SR

,,,,,,,

lnstructors coaches members competltors race officials and thelr aides,
while acting withing the scape or their dutles on behalf of and under the
" direction of the Named Insured 60 , ,

This policy. lncludes a cross Icabmty clause ‘which makes the pollcy appllcable to:

..each of the msureds named herem to the same extent and.in the same
_ manner as though a separat‘e pollcy had been nssued to each such msured

One mllllon dollars is: the recommended minimum limit of such comprehensnve
pollmes and the polucy should be wrltten on an occurrence as opposed to an ‘accident’

basis "as the deflnmon of an. occurence is-much broader T ' B :
in addltnon to the comprehensnve protectlon afforded through this- pollcy the
C S.A also carries a nine mlllnon dollar Umbrella Llabmty Pollcy (ten thousand dollars-

deductlble) to cover any losses over and above those covered through the. general pohcy

".descrlbed the general policy to be applled ﬁrst Alth0ugh each pollcy has a number of-

exclusmns some mutual and some not together they provrde relatlvely good protectnon o
~The cross- country Skl tour teader cel‘tlflcatlon program also under the ausplces I

of the C.S.A, has just purchased a separate two mllhon doftar policy to cover certified

tour leaders in Canada. & R L f ' ,

ln summary purchas»ng lnsurance to cover unretalnable risks can be a dlfflcult ;

39 lbld . : '
“ Sun Alliance Insurance Ca. Comprehenswe General Llablllty lnsurance contract fbr the

venture, complicated by the tremendous varlety of. pohc:es and clauses avazlable The best

C.S.A.;Form 30487 {1 1/77) Endorsement No 5.

6 bid. . o _’ .

2 Bell.et al., supfan 51, atp7 ’ T ' ' .
&3 Jdhn Newton (Executive Director. of the C SA) ln a Personal lntervnew Ottawa, June
25 1982
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: adv;ce one can glve the outdoor agency‘d/r board is tor - T T

2%

ldentufy and evaluate rlsks to determme Wthh requlre tfansfer " e f * Gl

Employ legal assnstance to determme what types of coverage are recommended

' Shop around to see what protectlon is evallable on. the msurance market, and at

- ,'whatprlce 2 T . .

&

- IAsk lots of questlons to clarlfy areas. Wthh appear unclear

Carefuly review all contracts to be sure of all excluslons and ¢

, .\'..

"“f“:',..' o & t

Insurance l$ a necessary measure desngned "to: protect the assets and earnmg

l capaclty of the entity" o the peace of mind it offers the agency or board and the

mdnwdual employee are usually well worth the premlums Agaln and especnally as

insurance gompanies iean toward preferred r;sks the emphasxs must be placed on sound

staff selection and the development of practlcal posntlvely afflrmatlve outdoor

_programs, employmg insurance coverage as a support system and not as a panacea As

- the earlier sectlons of this chapter nndlcated agencres and boards must be prepared to

settle clalms resultmg not only from personal errors made in the admlnlstratlon of theur. -

teow gy o . L% e =

: ,_.‘t“.outdoor prognams and resndentlal sltes but also for those arlslng from the neghgent

A%

conduct of any employees of the agency or board.

“ Roose, supran, 53, atp. 3. = - ‘ o : e .
) L - ' b .

§



VlII MOTOR VEHICLE LIABILITY _ '
One need only refer to any provmces civil-court reports to see that the vast
ma Jorlty of neglugence actions arise out of motor vehlcle accndents The substantnal travel
component present in many (lf not most) outdoor education programs makes an
understandmg of the. statutory and common law related to the vehicular transportat:on of
students/part:cnpants an essential element of any discussion concerning liability. It is
- common knowledge among outdoor educators that of all sernous accidents occurrmg

during outdoor programs, most are likely to transplre during thus travel to and from

5 o k

A Liability For Accldents Occurrmg During Travel

program sites.

Actual llablllty for injuries sustalned by partlc:pants durlng travel to and from or
between program sites- w:ll depend on the relatlonshlp between the driver and the

passengers at the tlme of the accident and who the vehlcle used was qowned and. mswed

. A
w e
Lo @

BY.., o e e e
The only way an agency or.board may completely avoad incurring J;ablllty\\for
acc:dents occurrlng durmg travel by employing an independent contractor to drive his or
“his company s vehncle whnle transportlng students or partlc:lpants Chartermg buses or
taxis or using public. translt buses where convenlent are all examples of transferrlng to
others the risks. lnvolved in transportatlon The degree of organizational control the |
agency or board holds over the driver of the vehlcle will be the th{crlterlon used to
establlsh whether he mdeed was employed as an lhdepe'ndent contractor. in Bal_gmm V.
-Ly_o'g ! a school board was held not to be vncarlously Ilable for a.:?us accident. The board-
had llttle control over the drlver,j as it merely recommehded the route and the exercise of
caution and discipline by the drlver However, in Tyler v. Board. g Ardath, ? the school
board was vicariously liable as it "controlled the route and was empowered to °
discontinue use of the van at any time without notice to the contractor” and to prohibit

- the driver's assigning the contract without consent, ?

'[1963]360LR 244 (SCC
.1[1935] 2 DLR. 814. .
*1bid., at pp. 814-15,
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e ‘ . ' ,vl“ L A
As the employment of mdependent contractors IS not always convenlent and

often totally unfeasible for remote pl:ograms, outdoor educators sh0uld use

agency/board owned. and insured vehlcles as thelr next preferred optlon The agency wull

almost always be vucarnously liable forgccndents eventuatlng out of the negllgent o

.

operatlon of its own vehicles used by its employees Wourse of thenr employment ‘

“in many cases this protectlon wall extend 16 partucnpant’s and others who may not be '
dlrectly affmated wuth the agency but who may be lnvolved in one or more of its

sponsored events. $

Even if the agency does not pogsess its own fleet of vehlcles lt is- encouraged to

purchase non- owned automoblle llablllty msurance to protec't itself and lts employees

when lts servants use an automoblle not owned by the agency~(eg employee—owned

Ieased rented, borrowed, etc.), but at the tlme of an accudent “being used in ﬁte busmess "

of the agency.” ¢ For example the Canadian Skl Assocuatlon (C. SA) carrles one mllhon

dollars third party liability, non— owned automoblle insurance "for bodily in ;ury to or death

Y

. of any per'son or damage to property of others not in the care; custody or control of the

applicant.” J Y

O

ThIS type of pol:Cy may also be utlluzed when a staff member or participant is -
’ usmg his own private vehicle to transport others involved-in one of the agency's
sponsored programs. However it should be. remembered that the drlver s personal

automobule insurance will be applied to all accndents flrst ' with the ggency or boards
fr

polucy covering damages exceedlng the llmlts of“ the drlver s insurance protectlon

The instructor/leader who often or even only occasionally drives participants:
Lt - :

should make sure he carries sufficient lnablllty msurance one mllllon dollass is a

recommended minimum. °

4 John Barnes, "Tort- Llabullty of .School Boards to Puplls in Klar, S_m_dj_esmﬂanadm Tort
Law, (Toronto: Butterworths, 1877), p. 206"

* Richard Whitehouse, (Manager of Risk Management of the Government of Alberta), m a
Personal Interview, Edmonton, September 14, 1982

¢ Michael Power, "Recreation-and the Law”, Paper presented to the Recreatlon Board
Members' Provincial Workshop, Alberta, March 17, 1978.

? Sun Alliance Insurance €o., Standard Non-»Owned Automaobile Policy, Form 30491
{11/78).

! Dwight Dalgneault ‘Teachers and Liability," Eqmm {Ontario Secondary School
Teachers' Federation), May-June, 1978. A g

° Whitehouse, supra n. 5. ) . Co ; , 3

L3
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When program lBglstics necessutate that students/partucnpants drnve«each other»» S
| the leader would be especrally prudent |f he took the tlme to screen the druvers records
| . 'check the condltnon of: the' vehlcles ("especnally the Inghfs%nd brakes”) desugnate the ‘
' route speed Ilmxts and dnvmg condltlons" and’ “make certam that there is appropnate and
L -_sufﬁcuent msurance coverage on the drlvers)a‘nd the automoblles " One wnter has even E
recommended that where pnvate vehncles are used,{ the agency requ:re druvers to "slgn a

statement verlfymg that thefr msurance covers Iaabnllty for lnjury to’ passengers "

Eos

B Gratuntous Passenger Status ‘_ T

e

A Where staff or partncnpants vo]untanly utlhze thelr own vehlcles to transport L

- others mvolved ina partlcular program the questton they most often want answered :

i

o concerns the hmlts of theur hablxty for thelr passengers if the latter are completely . o
:gratu:tous and/or if they: share m the veh:cle expenses mcurred over the trlp
Accordlng to recent statutory reenactments in- many provmces"

'No person transported by the owner or- drlver of a motor vehicle as hls guest

‘without payment for the transportatnon has-any cause of action for damages
" against the owner-of driver for in ;ury, death or loss, in case of accident,

unless

(@) the acc:dent was caused by the gross negllgence or wnlful and wanton
mssconduct of the owner or operator of the motor vehlcle and

N

(b) the gross neghgence or. wulful and wanton misconduct’ contrnbuted to
the injury, death or loss for which the action.is brought o

L

However due” to apparent lnCOnSlStenCleS n the® statutes .even wfthln the same

act, the author questrons the mternal acceptance of thls sectton Earl:er in the Alberta

_ﬁ!ﬂhﬂi\( I_raiﬁc As_t for example it states:.

Nothing in thls Act shall be ;;onstrued to curtail or abridge the mght of any
persson to prosecute an action for damages by reason of injuries to person or
property resulting from the neghgence of the ‘owner ‘or operator of any
motor yehicle or from the neglsgence of any agent or employee-of the owner.
lemphasis added) _ .

. The statute excludmg the rlght of gratwtous passengers to legal actlon agannst the

drlver was mtended not only to protect generous drlvers" from htugatnon and to keep )

. 10 Donald E. Arnold, "Legal Aspects of Off-Campus Phys:cat Educatnon Programs Journal
-.of Physical Education and Recreation , April, 1979, p. 22. .
-1 Patricia McNulty, "Legal Llablhty in Physncal Educatlon and Recreatnon C_a_aia_ Q_Qa_Qh,

Vol 6. No. 3, 1975. p. 8.

- Traffic Act, RSA 1975 (2) c. 56, s. 160. : .

,” supra s. 1566. _ .-



msurance prer‘hlums ﬂeglown by restmtmg reg:overymbut to ellmlnate ”collusnon between

drlver and passenger ln seeklng satlsfactlon from msurance companues Jn a sltuatnon

where it’is nbt rh the former s mterest tb resust allegatnons of negllgence for - the sake of
protectung h|s own purse T Professor Lrnden crltlcrzes these explanatlons saylng that
msurance premlums should reflect ‘the cost of compensatlng unfortunate v:ctlms and that
punlshmg all guest passengers because of a few fraudulent lmposIers “|s usmg nuclear
weapons ‘t6 do'a jOb for Wthh mol'e tradltlonal artlllery would suffnce vase

e A

He goes on to say that fortunately most eanag;an courts havle‘ onslsten,tly,

i‘ *, w
SOught methods‘!of restrlotang the applscatlon of the lmmumty "6 often by rather loose

' lnterpretatuon of the term gross neglugence As some provmces for example Brutlsh
Columbla have abollshed their - gratuutous passenger legrslatlon and othefs sueh as Alberta
are consudehng its abolltlon the- reader is encouraged to check his provmces statutes

for the relevant Ieglslatlon - S ' 4

Occasnonally rt must be establlshed whether the passenger was in fact rldmg ina
gratu:tous capacnty ln the leadlng Canadlan case in the area Q_m_en_e A .Lan_sgn v the
Supreme Court of Canada f0und a drlver llable when he. charged the plalntlff for regularly
drlvmg him to and from work The two doﬂars the passenger had pald for each round tr:p

: was based on the armount prevnously charged by the driver for thrs .service. and not on the
actual cost of gas and oil. Judgment for the plalntrff was upheld on the grounds that at” |
the time of the acmdent the vehlcle was' belng ‘operated in the busmess of carrylng
passengers for compensatlon' uo , X o ' ' o

However lf)a passenger merely shares the calculated gas and oil expense of a
trlp the courts may uphold the %wer s lmmumty In Iea_s_daj_e V. Mglmlr_e ¥ the. Supreme
Court of Canada upheld the driver's rmmunlty to his gratditous. passenger based on the
fact that the two students had agreed to equally share the expenses they ‘would mcur in

t'akmg an automobile holiday together Spence J. commented in regards to the social

rather than commercial mtent of the venture . - . ;‘ .

14 John'G. Fleming, I_e La_w of TQ I& fifth- edltlon (Sydney The Law-Book Co 1977) o] o}
457-58.

13 Allen M. Linden, Qag_a_djaﬂ N_eg_geng_e LM thlrd edltlon lToronto Butterworths 1982),
- p.B14 - : _ . : _

1 |bid., pp. 61415, . Do o
17 l1963] S.CR 96 o . T S . '

'v 1 Ibid,, at p. 100: B O
1 [1968] S.CR. 735. S oo o
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l am unable o regard the evndence in this case..as showing that there had .

Y ,-j,; occurred an arrangement of'a commercial.nature'..There was in my oplmon

* no'eélemenit of-a contract of carriage. The arrangement, rather ‘in my view, was

" "that of a Jomt adventure, not, in this partlcular case an adventure in trade but -
“ah adventure in- recreat”on R

-~ -

Therefore as long as monéy contnbuted by passengers is based on actual gas
-and onl expendutures for the trnp and’ not on-an arbltrary figure, the drlver may technlcally
' remam |mmune from Iegal habnllty should hls neghgence result in-injury to his passenger’l'Sl
(in those provmces retalnlng gratuntous ‘passenger leglslatlon) However when one

consuders the rarlty wuth whxch thls statute actually prevents lltlgatlon ¥ due to a common

o S

ey o DR

law and jUdICla| hes«tance to prevent worthy compen tlon of innocent accndent Vlctlms

drlvers are again encouraged to carry suffument liabih urance to cover Such events.

The writer believes that those desugnlng thelr transportation operatlons in order

- to take advantage of such statutory |mmun|ty li.e., not allowmg drlvers to collect

contrlbutnons untit after trlps and.then only on calculated gas and oil expendltures) may be

acting- Wlthln the law, .but they are evading their moral and ethical responslbllmes to those
they carry The piece of mind and clearness of conscienge found in the knowledge that a
victim has been fairly compensated is well worth the mcrease a negllgent driver may face

in hls lnsurance premlums Although this.may be called collusron by some, the author &

‘ prefers to thmk of lt as rlghtful accountablllty or m \Ol{'smply, Ju_stlce.

9 |bid, at pp740-41.

I Whitehouse, supra n: 5.

-
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_ ~IX. RESCUE AND- EMERGENCY - SlTUATIONS R o
Due to the |newtab|l|ty of backcountry acmdents and the relatlve unavallabnhty of .

"\ |mmed|ate support systems (le search and rescue ambulances etc.), the outdoor .

educator must be prepared to deal with any of a variety of potentlal emergency ”
sxtuatlons whlch may eventuate while he ns runnmg programs in varrous wildland settings.
Because of the actual and perceuved superlor knowledge and expernence hlS part:cupants
4' and other backcountry users acrue him, he will usually be expected to assume the
prlmary leadershlp role m any emergency whlch occurs in hls general proxmlty 3
“in thls chapter the wrlter would like to take a look at the legally deflned dutles of
the outdoor educator to initiate and carry out rescues and/or first aid measure_s with ‘hl‘S
e owntp'artié‘ipants and others. As well, his duty to others who may infervene to help -
rescue a partlcrpant who. has been placed in a dangerous position due to hlS own or the
| outdoor educator’s negligence will be revrewed Flnally a brief discussion Wl” be '
presented of the limits of llabtllty |mposed upon a negllgent outdoor educator or other
~ when a rescuer is-injured while attempting a hopeless rescue or while fanllng to perform
~arescue ina reasonably ratlonal manner L _ ' .
_ It is hoped that an understandung of the content of this chapter will encourage S~
outdoor educators to face therr moral and in many cases, legal obllgatrons to be prepared’
o to handle the varlous emergency sgtuatlons which may foreseeably present themselves
As will be seen, the law in this area-has changed much over the last century and is now at
,A“'..a ponnt where altruusm 15 5upported by tort compeﬁlsatnon when arescuer is m;ured and .'

where "good Samarrtans are usually protected from lrt‘lgatlon when their rescue attempts -

are unsuccessful N
. | "
A. The Outdoor Educator as Rescuer |
| * The duty to initiate rescue  attempts or to provrde fll"S‘t aid measures wull depend
upon the relationship (and subsequent duty of care) of the outdoor educator and "
. xmperuled person or persons. v
: Duty to Rescue Partlclpants

It stands to reason that when an outdoor- educator places hls partucnpants or:

students ina dangerous situation, or allows such a situation to develop without

129 . ( | SN
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_ mtervenmg he :can not evade hIS responsablllty to assist those he has placed in perll L ;

et E n' ST -7

) -’acc:dent and the presence or absence of negllger)ce on h:s behalf The outdoor:

' leader client relatlonshlp would be viewed in the same llght as that of shlpmasters and )

AHowever ln reallty the Ieader would have this. duty. regardless of the cause of' tl'fe N

their passengers and other such associations where the former has an |mposed dutkg__,/a B

take affirmative action for the benefit of those he has accepted responslbxhty for

Thls duty was flrst 1dent|fled in the Q@n@_da ESh;pp_@g Agt where it was,stated

The master or person in charge of a vessel. shall so far as he-can do so
- without serious danger to his own vessel, her crew and: passengers, if any, .
render assistance to every person.. who is found at sea and in danger of '
being lost, and if he fails to do so he is hable to a flne not exceedmg one
.+ thousand dollars 3 . S ; e -
(m? . . . A
And although this statute vmposes a generallzed duty to and anyone in trouble over

the years strong support grew for a more limited
duty of afflrmatnve care, including aid ‘and rescug, incidental to certain specual

. relations, like that of employer and employee, carrier and passenger,.and
occupier and-his lawful visitors, * -

Y AR ]
i e f

_and otherslwh'o the law

‘has come to attach' exceptlonal obligations of protective care, because of the
-peculiar vantage by one party to such a relation in preventing accndents and a.
corresponding dependence by the other on such help. * _ 4
' Professor Llnden attributes thls oblngatuon to the fact that the undlvndual assumlng
the duty normally derives some economic advantage from the. relatlonshlp ¢ He also
discusses the concepts of mlsfeasance and nonfeasance and the present trend in
.'Canadlan courts toward categorlzmg rescuer conduct- where an afﬁrmatlve duty exists-as -
misfeasant rather than nonfeasant Mlsfeasance may be differentiated from nonfeasance
in that it involves the afflrmatlve negllgent creatiol of a dangerous sutuatlon and not

snmply the failure to prevent its transpiration. 7 In the 0utdoor educatlon context an

example may include a situation where an outdoor ‘leader dlSCOVGl’S a tree across a

\WﬁmM Llnden "Rescuers and Good Samarltans” Alta. Law Review, Vel X,,1971, p. 90.

*RS.C. 1952, ¢c. 29
Y bid., s. 526 (1).
* John G. Fieming, The Law of -Torts, fifth edition, {Sydney: The Law Book Company
1877), at p. 146; adopted in Matthews gt al. v. aQLa ren et al. and t[gLs_LQy_gLa_Lv
MagLa_e__e__a_(lQGS) 2 0OR, at p. 143

% Ibid.
¢ Linden, supra n. 1 at p. 90. from Bohen, “The Moral Duty to aid Others as a Basis of Tort
Liability" (1908), 56 UPaLRev. 217.
" Linden. supran..1, at p. 90.

-
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" Gross- country sk] trall around a sharp corner and at the bottom of ‘a relatlvely steep h;ll S

lf he were to neghgently fanl to remove the hazard or to at Ieast attempt to warn hIS -

partlcupants of its’ presenca he could be guvlty of m:sfeasance should one of his

partncrpants be m;ured The courts would mterpret h|s act of contmumg on. down the trail

as neghgent pOSItlve.conduct rather than a mere fallure to respond ' He may also be -

musfeasant ln the same manner if he were to’ fall to attempt to prov:de fnrst axd attentron ‘

T "‘té the ﬁ;rndlpﬁrﬁ‘ injurad ¢ due‘to a fall"cau‘Sed’by sa’vg‘ tree.” - e o e e

&

Iiabih{yﬁ)ﬁor nonfeasance 5

- % see Freedman, J. in Qke v.

Cmn e e fetiee e e

Because of the obwous duty to care for partvcnpants in the outdoor educator s
charge hablhty for: musfeasance which indicates the exnstence of a greater standard of -
care than nonfeasance, vaI usually be lmposed upon him n‘ he is negllgent As wull be
demonstrated in the follownng sectlon the reason for deflnmg such fallures fo take -

posrtlve actlon as mlsfeasance,hes in @nderlyrn_g premr_se that there is generally no

‘-'ra.r 2

. The Standard of Care Expected in Emergency Sltuatlons Involvmg Partlclpants
_ Havmg estabhshed a legal duty to injtiate rescue operatlons or.first ald measures

in the event of an accident mvolvung an outdoor educator s partncnpants the next nssue to
be addressed concerns the standard of care whlch the leader’ S emergency responses are

requured to’ meet The query ralsed ina recent Canadlan boatmg rescue case was

v
What would the reasonable boat operator do in the c:rcumstances attributing .
to such person the reasonable skill and experience required of the master of
-a cabin cruiser -who is gesponsnble for the safety and rescue of hIS
‘passengers? 1t b . 2T

“ In this, the ca_s.e'of M_anhms_e_t.gj_ vMagLaLeng‘L,aL ! also called "The Og‘opogo",-

the defendant took some friends for a ride on his-cabvin cruiser named The Ogopoga. -
When one passenger‘Matthews unexpla:nedly fell overboard into the seven degree

celcius water of Lake Ontario, another summonsed MaclLaren who lmmedlately put the
boat in reverse and backed up toward Matthews cuttmg the engmes so the boat could

drift to him. MacLaren repeated this procedure ag‘am‘ when the boat drlfted,away ‘and as

-the life rings and other personal floatation devices thrown to MattheWS by other

Waide Trahsport Lt (196414 DLR. (2d153, Man. CA)

’ Allen M. Linden, Canadian Ne_ng_e_qg_Q Law, third edition, (Toronto: Butterworths, 1982)
p. 30 1.

‘°Majlhmse_aLv MEQL.ELQ.?B_L do_s_exe_tal_v Ma_QLaLeneiaLHseS) 2 OR. at p

144,

W bid., atp. 137. y :
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- succumlqed to the‘ icy watenupon mmersnon

L At trial, Matthews' famlly was denled recovery on-the groUnds that "the -

As the craft agaln drew close to’ MattheWs still” unresponsnve body, another PR

passenger Horsley removed hls clothlng and w:thout notlce or explanatlon dove in to o
attempt to rescue the flrst victim, Unfortunately, lt appears that the shock of the cold ;
_ water caused hlm to have a heart attack and although MacLaren recovered hlS body -
' reasonably quuckly Horsley could not be resuscutated Although Matthews body

dlsappeared from view and was never recovered it was assumed that hIS heart also

-

w3 - g “ e
4 “ = S . W oa w - - o

defendant s negligence.. was not the cause of Matthew s death and there can therefore

: be no Ilablllty' 1

After lt was somewhat extraneously proven: that MacLaren had a legal duty to
lnltlate the rescue’ he voluntarlly undertook the court settled down to ‘establish whether
or not he had béén negligent in. performlng thls rescue.. Although it was agreed that
MacLaren could i in no way be faulted for Matthews falling.overboard, serlous questuons
were. ralsed concernmg hls sobrlety/at/the time of the accident and the errorsin '

‘ ;udgment he showed in repeatedly backlng ‘the crulser to the victim rather than |
approachlng h|m ‘bow- on in the approved procedural fashion. Expert policeé testlmony
also stated that MacLaren was’ |ntox1cated at the tlme of the- at:cndent and- he himself

admltted to commlttmg an error in judgment in hls selectlon of an mcorrek:t rescue

" procfedure. n However, the pathol‘oglst s report forced the court to conclude that "on the

balance of probabilities, it had not been shown that Matthew's'life could have been saved”
' through the employment of the recommended procedure and the defendant was

therefore relleved of llablllty

As the duty of the outdoor ieader dlrectly parallels that of the shlp s captain, lt

... may safely be sald that the outdoor educator will be held negligent if he does that which .

v

a reasonable outdoor leader with hlS tralnlng and experlence would hot do or if he fails

to do that which the reasonably prudent outdoor leader would, given the same trammg

a

&

‘and c1rcumstances As has been pomted out in. prevuous chapters beoﬁlse outdoor

12 ibid.,, at p. 146
2 bid., atp. 145-6. :
" l_-lmv MacLaren (1972), 22 DLR (3d) 545 (S.C.C), at p. 545.



- " each. case w:ll of. necessnty have to be tried accordlng to its partrcular fact sutuatuon and

- the quallflcatnons of the mdlvudualls) mvolved HoweVer it'is safe- to assume that the

.standard of care expected to be prov:ded by someone with the knowledge and tralmng
' ‘-of a certlfued Wllderness Emergency Medlcal Techmc:an lequnvalent to ewtensnve
’ ambulance paramedlc tralnlng but wuth an outdoor accndent orlentatlon) wull be sbmewhat

: 'hngher that that expected of a leader holdlng only a general emergency flrst aid

3 ) «

certlflcate (e g. St John s Ambulance or Canadlan Red Cross emergency care) The lack :

-

of judicial prqedent makes it lmp0551ble to ldentlfy the varlatlons in the standard of care -

“'acquire-d"some' training-in- this area, to act as the ’reasonable »ma’n' with like tralning'and :

certlfled or not, the questlon ralsed in court would be ‘what. was- done and how dld it
i

faffect the victim? ‘

ln an emergency srtuatIOn the outdoor leader would be wise to have an assnstant
leader or parthIpant record the leader s dictations of what ‘he doses and how the victim

responds In addltnon to the posslblllty of this record provnng valuable once the victim has

'been handed over to other medical care, it may be vntal in the ascertalnment of whether

the Ieader acted neghgently or not should a Iegal actlon be brought agarnst him.

The wrlter is hopeful that rather than shying away from addltlonal tralnlng in ‘order
to avoid the |mposmon ofnghngher standard of care, readers will see their moral
obllgatlon to’ achleve .and maintain a high. standard of excellence in the area of emergency
rescue and flrst aid. The need for a hlgh level of skill and knowledge in this area is as
important as technical profnmency in the actlvlty pursuit lnvolved The fact thatvthe Ieader
has a legal as well as a mdyal obllgatlon to |n|t|ate emergency procedures in the event of
an accident, carries with it fhe onus to be prepared to face this responsnblllty with the .
confldence attendant to competence. ‘ ) | ‘A _

| The need for- frequent realistic in— servnce tralnlng was brought to bear in a

recent swimming poot accident. On. January 17th, 1975, a young girl drowned in a

‘ actually required by individuals with dlfferent levels of tralnlng and experlence in this™ . .

area. However, lt-should be remembered that all outdoor leaders will be expected to have‘ »

9
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s ‘“. supervrsed YMCA sw1mm|ng pool in west‘ Edmonton 1s At“the subsequent \ubhc mqwry

P R I S -t

it was learned that the superv:smg lifeguard was adequately certzﬂed asa lrfesaver
. holdlng hls Ftoyal Life Saving Socnety Bronze Medalhon Bronze Cross and Senlor |

A. Resuscitiation Awards but that he should. not have been allowed to work |n ‘the' posmon
-of 'f feguard because he d|d not meet the minimum age requ:rement of’ elghteen
However even hus extensvve Infesavmg quallflcatnons were brought into questlon when a
‘material wntness stated that after pulllng the vnctlm from the pool, the yeung guard froze
when she began vommng and ceased to treat her. He was alleg dly m such a state of
shock that he could not even verbally respond to an onlooker it mpletely untramed in’

v ,'artlfrcnal respmatnon when the Iatter took over resusc:tatnon attempts ‘

{ An expert techmcal wutness gave numerous recommendatnons the ma;orlty.of |
which related to the updating of ‘standards for Ilfeguards and the legisiation of these o
standards increases in the frequency. of mandatory re—certification examlnatlons for all
certified guards and the institution of in— servnce tralnmg at all podls to keep guards flnely
tuned. ¢ All of these recommendatnons were adopted by the jury in deltvermg thelr

~ verdict at the inquest. 17 ‘ v

The duty of affirmative action owed by an outdoor educator to his program
participants is not unlike that owed by a lifeguard to his pool's patrons. The results of this
partncular mquest although not yle!dlng binding law, apply dlrectly to outdoor educatlon
.and demonstrate that although the acquusmon of emergency and fnrst aid certlfncatlon may ‘7
prove one way of attannlng the requrred knowledge. and skill, only througFLcontmuous .
practnse and retraining can the outdoor leader be. reasonably confident of his application

. of that Knowledge and skill in an- emergency situation.

' The Duty to Rescue Others
Although the outdoor educator has a relatively tlear obllgatlon to protect his
- partlcapants from harm and to care for them should they be injured or in some other
danger, the same duty will'not be owed a stranger who the outdoor leader finds -
imperiled. Historically, not only was the law not encoura’ging toward good Samaritans it

1 Proceedmgs from the PUbIIC Inquiry into the death of ML. Wllhams held Aprit 14,
1975, Edmonton, Alta:

' Ibid,, per Ronald Kirstein. pp. 61-4

" Ibid., at p. 70.



' N and by affordmg them no avenue of recompense shOuld they be mjured wh:le attemptung

oW

_The Standard of Care Expected When Rescuing Others

, unless they are, found grossly negllgent The Alberta Act the first bf its kind in Canada

toaid. another. -~ e e

Today although hoth of these negatlve sanctnons have been Iargely removed ln

both statute and c mon law the mdnvxdual is stnll under ‘no legal Obll atlon to come to o
g;“ g 9

the rescue of a stranger to whom he owed no initial ldentlflable duty 13 and whlch he dld

‘ acceptable nonfeasance may be found in motor vehicle’ accndents where many people

mcludmg doctors and reglstered nurses have been known to: pass an accxdent scene

wuthout offerlng ald 20 Also more than once a sknlled swimmer has ignored a plea for’

ihelp from a drownlng person 3 again wnthout Iegal repercussnon It appears clear that

although statutory and commén raw are prepared to support altrurstlc actlon they stop

" short of compelhng it “ o

Therefore the outdoor educator leading a backpacklng expedltlon who. comes

upon a solltary backcountry traveller who has fallen and broken a Ieg could technlcally

walk on by with no fear of legal reprlsal However, if hlS conscuence leads hum to help the

unfortunate hlker the law would support his assrstlve actlons unless the‘y proved grossly

negllgent and resulted in greater harm to the victim. -

“The provinces of Albert:/ and Saskatchewan % have enacted Iegxslatnon to

protect any person: rendermg/e ergency first aid aSS|stance from CIVI| Ilabmty actions,

states that . , d
i, in, respect of a person who is ill, injured or unconscious as the result of an
accident or other emergency, - : - .

(a) a physucnan professional medical assistant, or reglstered nurse
‘voluntarily and without expectation of compensation-or reward renders
- emergency medical.services or first aid assistance and the services or
- assistance are not.rendered at-a hospital or other place having adequate
medlcal fac:lltles and equnpment or ' .

" Linden, supran. 1, atp. 89 :
¥ Fleming, supran. 4, at p. 144, .
» Smiith v. Rae (1919), 46 DLR 518, 4 ’
¥ Gautret v. Egerton:(1867), LR. CP. 371. . : .
22 Fieming, supra n. 4, footnote 7Satp 144, : 5
1 EmecgenQyMedmAldAc_t RS.A 1970, c 122,s 3 1975 (2), ¢. 26, s. 82 (2b)
"MAQBWMMMA& RS.S.1976,c 17,5 3.

not through hns conduct place in harm's: way Thé most common examples of pure Iegally b

E



rendars emergency furst azd assistance and that assistance is rendered at . -
the immediate scene of the accvdent or emergency o - o

-

the phys:cxan professnonal med:cal assustant reglstered nurse or other’ person’

.is:not liable for damages fof injuries to or the death-of that person alleged to
have been caused by an act or omission on his part in [rendering the medical,
services or first aid assistance, unlgss it is_established that the in Jur|es or-
death ‘were caused by gross ﬁegllgence on his part.

i And although most provmces {e.g., British Columbna Ontano Nova Scotna etc) do
ot possess such statutes the common law may be relied upon to gfve gu:dance in these
provmces Case law has demonstrated that although a duty wnll be imposed upon a
would~ be rescuer to complete a rescue he has initiated, 2¢ the standard of care required
.in such’ sltuatlons appears quxte low. As long as the defendant's conduct does. not worsen
. the Blaintiff s posttlon noticably thereby constltutlng mlsfeaSance the rescuer is under
no legal obhgatron to sogmflcantly lmprove the status of the 1mper1led victim. 2 To hold
otherwise ' would have the undesarable tendency of dlscouraglng asmstance for fear of
’mcurrlng habahty rf the most expedltuous methods were not employed v

The récent Canadnan case of tig_cs_l_ey_e_tal. V. MacLa_enm! » also c&arlv

demonstrates the favor the courts are currently showing would-be rescuers, even
. r
where therr attempts fail. Although the plai'ntiff Horsley et al, was denied tort recovery

- after Horsley died of a heart attaclg while attemptmg to save a frtend who had fallen off a -
yacht into Lake Ontario, the Supreme Court of Canada did not base its decision on
'Horsley s negligence as a rescuer Rather the case was decided on the grounds that no
blame for the anmal accident coufd be attached to the defendant whose .own rescue
attempts although showmg poor ;udgment were not Iegally.mlsfeasant The drlver
_MaclLaren, could therefore not be held liable for i injuries or death sustained by others

~ who riske'd their lives attempting to rescue the imperiled man. )
y
In the Court of Appeal, Jessup J. adopted the test set out in the Ea_s_ ngfQI

Rivers Catchment Board case. contending that:

-~ where a person gratuitously and without any duty to do so undertakes to
confer a benefit upon or go to the aid of another, he incurs no liability unless
what he does worsens the condltlon of that other. ° :

Schroeder J. supportdd thls position and stated that:
.“ Emergency Medical Aid Act. supran. 23, s. 3.
** East Suffolk Rivers Catchment Board v. Kent | 1944] A.C. 74.
¥ Ibid, at p. 102. :
¥ Fleming, supra n. 4, at p. 144
»* Horgley, supran. 14.
** Horsley et al. v. MMﬂLHQ?OlZ OR.-487, atp 500.
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lf a person embarks upon a rescue and does not carry it through ‘he is ot
under. any liability t6 the person to whose aid he has.come as longas .. o~
- discontinuance of his efforts did not leave the other in aworse. condltlon than
- when he took charge a : S

The purpose of the law cited in these cases supportmg statute in a few
provmces is to encourage rescue efforts by reducing the risk of llablllty for: fallmg at- .
such The statutory excluslon of protectlon for grossly negllgent rescuers helps deter
the mept from engagmg in careless or foolhardy rescue operatlons As thls appears’, to be
a falrly sound way of encouragmg would-be rescuers while retalnmg some control over |
their conduct the writer is hopeful that other provinces will see f|t to enact such
leglslatlon ‘ ’

- Therefore in summary if ‘an outdoor educator is negllgerou in creatmg or failing to

reasonably foresee a dangerous s;tuatlon Wthh results rr) the |mperllment of one of hls

: ' part:cnpants Or someone else he wnll be legally obllgated to assnst them ‘As the. law.- has

created what amounts to.a duty of afflrmatlve actnon a leader wnll have a duty 1o attempt :
to assist any of hlS participants who land in harras way The legal posmon of the leader m,
rescuing partlcupants who voluntarlly place themselves ln situations dangerous to
themselves and any would-be rescuers wnll be dlscussed“and clarlfled in the next section
~ of this chapter. Finally, the outdoor’leader is under no legal obligation to asslst an .
imperiled stranger vyho he_comes upon. However, ,others will turf-to him for. Ieadershiplin
such situations and this fact combined with His conscience will often call him to action. -
As-ong as he doesnothing grossly neglig.ent resultlng in a signiflcant worsening of the
victim's condition, statutory and/or common law wnII protect h:m from liability and the
latter will provnde h|m with recompense should he be injured in his efforts to perform

the rescue.

8. The Outdoor Educators' Liability For Other Rescuers - \ ‘ ]
As the Horsley case so vividly illustrated, if the defendant's negligence cannot be
shown to have been a contributing factor in an endangered persQn's pllght then that
rescue that person. 7 In that case, expert witnesses called upon to establish the
defendant Maclaren's breach of duty in fallmg to adhere to established rescue

" Ibid, at p. 502,
* Horsley et al. supran. 14.
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, procedures, were not a.z'ble‘ to :t;onvihqe' the Supreme Court of Canada.that this failure- '
construéd mdr'e'thgjt.a'n ‘errorAin judgmé'ni;/ he was hoi found néj’gligent I; he had been

' found negligent, it is very likely that ’,Horsley"s estate vx}pu‘ld have succeeded in 'attéining at
least partial compenéation. in some féspects this case démons;cra{,ga What Prafessor |
Lihden described as rathg:r "exceptfonai facts” \_’Nb'ich may have lead to a very dif,fe{'ent
d'ecisionAtocj.aAy,' especially with regé‘rd to Canada's current trérié in apportioning liability.

‘ Canada Has.b'eén.‘a‘n intérnatiohai leader in' reséuer‘t,:dmpénsati'on law. In ti;e 1~9: ‘I‘O"
,Marji‘toba Court of Appeal decision in_Sﬂan‘w: v. Winnipeg EI.Q_CILIQ B_a_mgmb * Richards J.
after, recognizing that "the promptings of Euménity towards the saving of a life are '
amongst the noblest instincts of n{ankindfﬁ; stated that : .

~the trénd of modérr? légél fk;ought is to‘w‘ardhplding that those who risk tr;eir
safety in attempting to rescu  others who are put in peril by the negligenceg of
third persons are ‘entitled to ¢laim such compensation from such third persons
for injuries they may receive in such attempts, 3 ‘ N
This was the first case knov.'vn v:/here a plaihtiff rescuer was not barred tort
recbyery due to his voluntary assumption of the risk involved in the rescue or "on?-tl.we

;c;ro‘unds that the defendant was not the cause of their loss.” However, inspite of.

Canadian leadership in this area, it wasn't until the early 1920's that Cardozo J. established -
, AR . A o

the precedent for all ‘cqmmoﬁ law nations when he made the following oft—quoted
" statement: ‘

Danger invites rescue. The cry of distress is the summons to. v;hef. The law
does not ignore these reactions of the mind in tracing conduct to its
consequences. It recognizes them as normal. It places their effects within the
‘range of the natural and probable. The wrong that imperils life is a wrong to
the imperilled victim; it is a wrong also to his rescuer.. The risk of rescue, if .-
only it be not wanton, is Qorn of the occasion. The emergency begets the man.
The wrongdoer may not have foreseen the. coming of a deliverer. He is
accountéble as if he had. 37 - :

Although Wagner was an Americén case and Cardozo's judgment therefore-had
no binding power on any commonwealth courts, the later cases in these countries which
adopted it regérdléés{ set their own precedents for fu'ture decisions in this ar.ea?i'

It is now gener.auy accepted that if an individual breaches a duty owed another and

the latter is subsequently p,@ced in a position of danger, it is completely foreseeable that

. YLlinden, supran. 8, atp. 378

* 14 WLR 566.

3 |bid., at p. 568. _

* Linden, supran. 1, at p. 99. @

» Wagner v. International Raitway Co. (1%?21), 133 NE. 437.
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a third party happemng upon the Situation may attempt to render aid and may be in ]ured
as a result The neghgent defendant will be Ilable to both
Therefore in the outdoor educabon case of MQ_ngJQnge V. tl_umn C_Qunu B_Qar_d

of E_dugangn etal ¥ the outdoor educatnon program coordlnator was held not only hable
for.the death of anon— swimming student who drowned due to his neghgence but also
for a second girl who could swnm but who drowned when she attempted to rescue the
pamckmg non-*swnmmer who had drlfted out over “her head Even as recently as in thls
case the courts relterated Cardozo J s statement in giving their dec1suon and ;ustlfyung it
in relatmg this, precedent to the case at hand Pennell J. claimed that:.

* The initial act that set the evehts in motion was the neghgence of the ..

defendant. One of the links of causation was. that someone might thereby be

e:scg,seedgto danger and that someone eise might'| react to the impulse to

s ‘a natural extensnon of the’ 1aw stated here |t should be noted that "a person is

- not only llable to those m;ured whlle rescumg persons that he places in danger, but, if he.

gets himself into trouble he dwes a duty to someone who comes to his aid.” *° This fact -

has several implications for the outdoor educator Not only does it explam how he may.

T ——acqmre restttutlon should he be ln)ured while resculng ancther, mjured orin danger
through no fault of the ou/door ipader’ s, but lt is certainly of great: relevance to the
outdoor leader whose carelessness places hls own person in a hazardous pos:tlon To
hypotfietically alter the facts of the MQd_dngngg case for example if it had’ been the =

~ outdoor educator hlmself (a non-—swimmer |n‘the real case) who had been Wadmg and
drifted into deep water, he would have been hable for any lnjury to. or death of his

would be- rescuer e

~The same could be sald of the leader who .. of % in scoutmga ruver and.

negligently allows hlmself to be plnned under a swe : ‘- Qﬁog jam Whlle paddlmg or

~

one who negllgently skls across a known avalanche slope Rescuers often placg -
themselves in great risk attempting to recover people (or their remanns) from such
.hazardous Iocatuons as the three lIIustrated People who knowingly fiirt with nature’s
powers must be prepared to accept responsnblllty for themselves and othecs mjured in

the process.

#{1972]1 2 OR. 437
" lbid, at p. 444 -
* Linden, supran. 1, atp. 101. -

* . v . ' . T

-
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Although people do not have a duty to preserve their own safety "vf by his own_ v

E carelessness a man puts hlmself mto a posltxon of penl of a klnd that mvntes rescue he \

' would in law be Ilable for any mjury caused to someone who he ought to have foreseen

S

) fwouldattempttocometolf'nsald“‘l S SR e

- The’ effect of the hablllty one owes to potentlal rescuers should mstlll an even

14- -

greater moral responsrbullty to exercuse prudence in outdoor |eadershlp and’ 8Cthlty

s

sntuatlons than one would normally percelve When a leader places"’hlmself and/or hlS

‘ partlclpants (yvho may even voluntarrly W|sh to assume the mherent rrsks) in a hrgh risk .
sutuatuon mnocent others who may foreseeably offer thelr asslstance"when the leader
‘\*‘and/or group overextends ltself must be consudered in weighing 1he utlhty of that actlon

versus lts possnble and probable costs As the courts have repeatedly demonstrated

o

| rarely will the' defendant {eader and/er-partlcnpant be abl’e to claum that tf*'te rescuer(s)

voluntarlly assumed the l'lSkS mvolved in performmg rescue operatlons BT .

- C The Contlbutorlly Neghgent Rescuer ST R :

e )

Y

The fact that few reoent cases eXlSt where an mjured would be reswer has been L

denied recoVery based on his: voluntary assumptlon of rnsk the defenda"‘ts Iack of duty
and/or the rescuer's own’ negllgence in carrymg out the rescue operatlon does not make

: thls result an |mp0551blllty The courts jlav

een Iargely retlcent ln flndlng altru1st|c
' rescuers ‘who have been in jured durnng thelr acts of eronsm gurlty of- contrlbutory
negllgence especnally when those they came to aid were lmperllled through another s

neghgence However not all rescuers will necessaruly find such Iegal shelter. Professor

. _Llnden pomts out that the common Iaw wnll only protect those rescuers who respond to

r

somenreasonable percelved danger to a person or goods and whose conduct |s
: reasonable in the circumstances.”

: B , o aw )
.o _ln »terms of the flrst_crlteria it is not necessary for the plaintiff reScuer to prove

that there was actual danger only that there was a reasonable belief that someone was

¢

‘|n perll . It would matter not.if the rescue attempt had no hope of success because the

\,,,a-

. ‘ ) . S S : s
i ; : / : . : . v ,

4, BarryJ |nB_aKeLVHQQKD§[1958]3AIlER 147, atp. 153 : ‘
-4 Linden, supra n.9, at.p. 3 3 - _ o l
_‘3 |bld atp 293 ‘ " . ,
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~ party to be saved was already dead “ or perhaps was never really in any danger For ‘
| ."example An Qu]_d Vi B_u_ﬁ_a_r_s )M:a:i, 4 a workman pushed a fellow worker out of the path
| of a crane hook he belleved was about to strlke hlm Upon bemg pushed the workman o
' .. "'dropped a case of rubber he was car ylng on the would be rescuer s foot Although m S |
hmds:ght there was no danger to the workman the courts allowed the recher to i
- recover for his |n1ury because although futlle, h:s rescue attempt Was' not altogether - o e
, 'unreasonable 46 Agam it was felt that the common law should foster rescue efforts and R (
- not dlscourage them R B T R j“ . ‘

o , Aiso it appears to matter llttle whether the rescuer responded lnstlnctnvely or.

g through a ratnonalxzed dec:s-on to. act "CQUrage deserves no: lesser reward because

T danger is. dehberately faced.. . [blut-to be a'rescuer’, he must have acted in an emergency

Car For example in B_andgn V. Qﬁbgm_e‘ ﬁagr_eg and QQ i 8 man s wufe was mjured when
" she attempted to pull her husband away after he was struck by glass whlch due to the L
"”V.defendant‘s negllgence fell from a skyllght m his shop In passmg ]udgment for the wufe |
Swift J. referred to’ the reasonable person test.in these terms
I she [the wife]- -did somethlng Whlch a reasonable person in the

- circumstances ought not to have done she would not be entitled to damages
but if what she did was done instinctively and was. in the circumstances. a

R natural and’ proper thlng to do,.| think she is entltled to recover. v,

in_the' ljggslg_y case; 5 compensatnon was refused by the S{preme Court of

Canada not because his rescue attempt was percelved as "futlle reckless, rash, wanton

or foolhardy s but because the lmperllment of thé first man overboard could not be

. attributed to any negligence of the defendant However among a number of reasons. the

v,

: earlner Court of Appeal judges used to reverse t~he trial decnslon and deny Horsley s rlght
to actvon included the fact that he was an unforeseeable rescuer who placed hlmself ln
-« "the same sltuatlon as the victim he sought to aid, W|thout takmg any precautlons for hlS

' own safety by do}mmg a llfejacket or attachrng a rope o hlmself " S1e

- f B}

——.—-—-———-—-—-—-—-—————‘——— :

-4 Wagner, -supra n. 37.
. [1953] 2 LR 44.
*-lbid., at p. 46. - ' e : L

‘7 Fleming, supra n. 4. at p. 163 » ’ A ST .
4 {1924] 1'K.B. 548 - o » . oo

* tbid., ‘at p. 552. . - o . : o
o °tl_o_cs_e_y,supranl4 atp548 : ' o _j)

4 |bid,, at p. 548.. L - a ’
? Horsley, supran. 30.. = = - - L -



Professor Lmden referred to the Court of Appeal s fmdlngs asa sad misuse of °
e the foreslght theory 5 Rather that dlsmlssmg Horsley s actlon Llnden advocated an; -
apportlonment ofr damages thereby rewardlng his admvrable efforts while penahzfmg him .. |
"for the contrubutory negligence he dlsplayed s As Canaduan courts have demonstrated an ..
ever— mcreasmg tendency to dlvvde assessments accordmg to habmty between the partles

-3

. mvolved this would be a more hkely outcome m s:mllar céses in the: future.
' in the Mgddmgng_e case, 5 Penoell J. stated that - o A
lt was dehcately argued that the efforts of: Geraldme Moddejonge constltuted
 -arash and futile gesture: that reasonableness did not attach to her response.
" Upon this, the rescue of Sandra Thompson is sufficient answer. One must not
approach the prdblem with the wisdom that comes”after the event. Justice is
not to'be measured in such scales. To Geraldine’Moddej jonge.duty did not hug
~ the shore of safety. Duty did not give her a choice. She accepted it She ™
dlscharged it More need not be said. The law will guve her act:ons a sanctuary
Undoubtedly the Modde;onge girl was |gnorant of recogmzed fifesaving
procedures, Q" in the stress of the emergency presenting utsejf did not take the time to
wait for the drownmg victim's panic to.subside in exhaustion before extending a reachmg
assist or otherwise avo:dlng ;face-to face contact with her. But the courts have been, and
~ will remaln reluctant to construe such errors in ;udgment as reflective of negligence.’

' _ In conclusnon as w;th all contrlbutory neghgency clalms the onus placed upon the
defendant to prove that the rescuer was foolhardy or reckless wsll be a dlfflcult one. The
‘ courts will contlnue to support rescuers by compensatlng them when they are in Jured
rlsklng thelr safety to asscst other's. Itis hoped that the law in thls area will likewise

encourage people workung or recr-eatmg in potentually dangerous areas, to take extra
"'care to avoid accndents resulting in Ilablhty to other participants and/or to thos:e innocent

others who may come on the scene to render emergency a|d

% Linden, supra n ‘9, at p 378.

- * Ibid,, at.p. 296.
% Moddejonge, supra n’ 38,
- % |bid., at p. 444.



X. DEFENSES TO TORTIOUS LIABILITY IN OUTDOOR EDUCATION SITUATIONS = -

Insplte of the high standard of care expected of those holdmg themSeLves ‘out as

- outdoor educators certalnly not aIl clalms of negllgence brought agalnst outdoor leaders .

' and agencves in Canadlan civil courts wull succeed The defendant outdoor leader and

4

‘ v:carlously hns agency, wull have ample opportunlty to revnew the svtuatlon wuth thenr 3

' counsel to determme whether they thmk theyhave any Iegally acceptable defense(sl to.

S
.

- present in the case. As thlS chapter will |Ilustrate there are a variety of possnble defenses .

te allegatuons of negllgencé Although most functlon as total defenses (e.g, no breach of

- duty or voluntary assur’nptlon of rlsk) some may result |n only partlal protectlon (e. g

contrlbutory neghgence) and a subsequent apportnonmg of damages

)

It is hoped that the reader w;ll wew all of the defenses dlscussed herem as last P

‘courses of actaon ~and not as factors’ to build one's programs around. The flrst ob Jectlve

of all programs should be to. promote an |mproved quallty of life for all partncxpants Th:s .

_ob;ectlve will fall if they are injured or killed and will fall doubly |f the’ vnct:m IS denled '

. tort compensatlon because of some obscure legal Ioophole -

L

Followmg a brief explanatlon 'of .a number of the p0551ble defenses .a short

. -section w1|l be lncluded descrlblng the steps to take in the event “of an incident thc,h may '

i

"and/or during’ settler_nent negotlatlons.

' _proceed in negllgence ldw
- .‘\\' .

lead to tort lmgatuon Whlle certamly not encouragmg -any form of mtentlonal deceit to
lmprove the leader and agency s legal posntlon care should be taken not to prejudlce this
standlng before relatlve fault and damages have been ascertalned by thoseé skllled and

experlenced in thls area (ie., lawyers and msurance agents), It will be shown that the

'thmgs sald and done durlng and lmmedlately followvng an incident, may have tremendous

‘

lmphcatlons on the defendaht Ieader and agency s llkellhood of success in the c0urtroom

A. The befenses

ta

In chapter three of this: thesis, fuve criteria were outhned for a cause of actlon to i

‘

1. The defendant must have had a duty to care for the plalntlff , R
2. The defendant must have breached that duty through a failure to meet an |

| establlshed standard of care,

. 143
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. 3 The plamtvff must have mcurred one or more phys1ca| or mental in )UFIGS
4 There must be a proxnmate connectlon between the defendant s~conduct and the
o Plaintiff's injurylies), and - ’ '
- B The plamtuff must not have conducted hlmself in‘a manner pre;udncnal to his action
fi e, volentu) ! _ - ‘ T
'Eacn of these will be consndered mdnvndually in the manner in whuch they could- be
'employed as defenses. gt
‘No Duty of. Care E . o ‘ | |
Clalms that no duty was owed the plamtlff may: be made by either the Ieader the
agency or both. The leader and agency may for example collectively and seVeraHy claim
_ that the accndent octurred at a time and/or in a place: where they were not responsuble o
' for the plalntlff - e . . o I
That an agency cannot be Ilable for injuries to a plalntlff outs:de the time perlod
- for Wthh they have accepted this duty was shown in S_ng_ﬂ_eld _a1 al v. Public S_thg[
B_QaLd Qi Ng ZQ {North York). ? Here a young girl was in ;ured in a tobogganing accident .
,whlch occurred on school property flfteen munutes before school was scheduled to
_start for the day The case was dlsmlssed on the grounds that teachers did not have a
duty to supervise the schoolyard at ‘that time énd because there was no evudence to
show that supervision could have prevented the accndent !
| Therefore an outdoor educator may expect to be hable for hns participants
twenty - four hours a day when running extended programs, especually with chitdren, but
he will not be responsible prior to or following the time identified for participants to be
“under the dirgction and sugervision of himseff and/or the agency. it :s accepted as law in
Canada that unless a school.is conducting an off-area fleld trip, it is not liable for injuries
: sqfstained by students occurring outside the school grounds. * Use of this defense by an
“outdoor educator would depend greatly on'where the program was being run. Aithough
in some special circumstances.(i.'e runn‘ing a program in-a park campsite area or other

1-John G Flemlng I_§ Law gﬁ IQLI_S frfth edmon (Sydney The Law Book Co.. 1877), pp.
104-5. ‘
1[1942] O.W.N. 458 (Ont. C.A)
Ylbid., at p. 458.

“__g_a[és_o_nv anQQQ_Q_B_QLQQ_S_QhQ_Q__HSJ.QQSﬂiLHQM]SWWR 874(BCSC)at
P 7



related factors whlch that occupler had or should have had knowledge of), the: outdoor

leader is. normally responsuble for takmg the envuronment as he flnds it and protectmg hls

participants from or warnlng them of obvuous hazards . ' _ .
Agencies such as mumcnpalmes often rednce or eliminate th"ei.r‘duty to care by'. :

] _contracting themselves out of llablllty espectally in such 'hlgh rlsk’ program area as |
outdoor educatlon/recreatlon “The mumcupallty remalns llable for defects in the
premlses le.g. mumcupal parks) but other more specnallzed actlwty groups mdemmfy the
' munnc:paluty "through the prov?suon of~ their own llablhty msurance" for actnvuty related
accidents. ¢ This same. approach has also been adopted by countless school boards over

<5

the last decade, probably in outdoor educatnon more than in any other area.of the
curriculum. . ,.: j*@' |

In sum, although there are a few |dent1f1able clrcumstances which may place the
duty issue in questlon in the ma jOl’lty of s:tuatlons the relatnonshups between the
: defendant outdoor educator a_nd-hls agency of employ and the plaintiff are -relatlvely easy
to ascertain. | . ' | \ '
‘No Breach of ‘Duty: Meet'ing the Required Standard of Care -

‘ Once a relatlonshlp between the plaintiff and the defendant has been establlshed

E the courts must ascertaln whether the. defendant met the standard of care requured ln the
sutuatlon Most often thls will be accompllshed by listening to the testlmomals of. expert
* outdoor educator witnesses, called by elther the plaintiff or defense to determme
whether the outdoor leader and/or agency were performing their duties i ln 3 manner'
whlch the w1tnesses would cbnsider reasonable given the defendant’s partlcular sltuatlon

In the recent Canadlan case of Sholtes v. Stranaghan et al. ¢ for example a N
guide/_outfltter was taken to courtby the experlenced woodsman who hired him "for»
breaching his duty of care to the plaintiff” " by, alloWlng hlm to go’out inthe bush alone
where he was subsequently mauled by a grizzly bear , -‘ - ) .

In decndmg the case, the British Columbla Court of Appeal held that the "guide was
justifiedvln permlttlng the woodswise plaintiff to photograph and to fish alone.” This
Judgment was based on the grounds that ‘the "standdrd of care lmposed ona-

s Barbara Browr§, "Risk Recreation - A Challenge for Munnc:pal Departments,” B.Q.QLQ.EIJQ_D ,
Canada. Vol. 5, 36, 1978, p.67.
©(1981), 8 ACW.S. (2d) 219 (BCCA)
Tlbid., atp. 219.
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: gu:de/outfltter depended upon the knowledge and experlence of the person who hired'
| him.” * In this partncular case the gulde did not breach his duty to care for the plalntlff and
so the latter- was barred from. recovery - - .
Often, in order to show that the requlred standard of care was mét in the
curcumstances the defendant must call in one or more reputable outdoor educatlon
‘_practltloners to testlfy that: the methods employed by the defendant at the time of the
accudent have been used by themselves and/or other agencles which they are aware, of,
over a sugmfucant period of tlme and without serious mishap.”in other words, to tllustrate
‘a custom. _ ' : : .
The more establlshed the custom (l e. the greater the number of outdoor leaders
- usung it and the greater the length of time it has been in use) the greater the hkeluhood of
it providing the defendant w:th a valld defense. However, the courts will not accept an
_inherently dangerous_ practice, r-egardless 5f how,.wide'sprea_d its 'applicatioh. Here the ..
défen‘da’nt Will liltely be made an example to all practitioners using the disapproved
method o ' | o
Also bectause of the tremendous varlablllty in envuronmental SItuatnons outdoor
~ leadership and participant skill levels, teachlng methodologles used and 80 on across the
country,_adherence to custom is often a difficult thing to prove (or disp’r_ove)'.‘
Occasionally a very good practice will be adopted because it suits a particular leader or .
“agency’s situation, but because it lacks wndespread appllcatuon lt may be more difficult to
Justlfy in a court of law. v '
. Therefore, in brief, although the outdoorle‘a'der‘and/or agencyl may on occasion ‘

be called upon to'justify a partlcular ac«t or practlce and show that lt met the standard o‘l‘*

= (

care requsred ina partlcular situation, most cases will mvolve the defendant m provmg
‘ -

*that- he adhered to an estabhshed custom prev:ously regarded as being safe and sound.

The Absence of Leglttmate Damage

R«arely‘ is the exus’tance of phys' isputed aspect of an A

educatlon/recreatnon related case Ther do ot appear to be any cases consadermg the

issue of questionable damage in this area.

@

' Ibid., at p. 220.
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in terms of mental and emotlonal damages the potentnal defendant should e
aware that vyhere the plalntlff demonstrates one or more physucal symptoms resultung

from nervous shock (e g., cardiac arrest a mlscamage or an |dentif|able psychlatrlc o

lllness) traceable to the mcndent the defendant may be Ilable for damages 9 However the

courts do not permnt claims for frlght sorrow, sadness or other such temporary
emononal upsets resultmg from a traumatlc expenence 10 Therefore"uf the requured :
medical and/or psychologucal exammatnons do not yleld evidence of a legutlmate «Ilness

deemed worthy of compensatlon the defendant need not fear continuange of the case

to trial - S e o / |

ND Proxtmate Causatlon Meetmg the Foresaeab‘mty Test o o _/

0.

- As was dISCUSSGd in.chapter three of this thesis, appiucatlon of the foreseeablllty :

" test mvolves an evaluation of the l:kehhood of the reasonable outdoor educator pursumg
the actlvuty in the manner of the defendant after assess\smg the magmtude (l €, hkellhood
and potentlal gravuty of injury) of risk present for. each partucupant

“Ifithe accident was. caused by one or more factors which were not reasonably

_ foreseeable by the outdoor leader, then he will not be iiable. ]f for examp!e a healthy

Iookmg tree unexplamedly cracks in, the cold and falls across a cross country Skl trall
lnjurlng @ skler it. ns likely that thls freak accndent would be vnewed as an Act of God
’-beyond the f‘oreseeabm‘ty and hence the control of the ski leader.

However those who hold: themseives out as outdoor educators are expected to
possess some knowlege and experlence in readlng envnronmental conditions and the
signs of hatural hazards. Therefore, if the Ieader is vgnorant of, or falls to properly
assess environmental condltlons and subsequently takes parf:cnpants “into . a hazardous
situation occasioned by the natural elements then there is ‘llablhty "1 For example the

, outdoor leader must’ be able to read the weather and know where to pitch camp (and

.

where not to pltch camp) when a thunderstorm is imminent; he must unde?stand snow -

deposmon structure andmetamorphlsm well enough to know when a given slope may be

7 prone to avalanche, and so on. For although Ilghtnmg and avalanches may be considered

s Cecil'A Wright and Allen M. Linden, Qanadla_ __Q_Lt Layz Cases, Notes and Male.ua]s,
(Toronto: Butterwdrths, 1981), at.p.-10-9. -

1o Allen M. Linden, Canadian Ne_gug;e_nge Law. ‘thlrd edition, {Toronto: Butterworths 1982),
at p. 400.

Il Betty van der Smissen, "Mlmmlzmg Legal Lnablllty Rtsks J_Q_uma_ Q_t Experiential
Education, Vol. 2, No. 1, 1979.
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completely‘natural phenome’non hazards such as these usually identify themselves in

- advance, and the leader who is aware of the predlsposmg sngns can consistently prepare

for or avoud these hazards X , EE _ .
‘ Not all unforeseeagle ac'zg}dents need be 1ate’d td Acts of God So—called - freak
accvdents may occur due to human error alone (Ieader and/or partrcnpant) for. example

where a canoelst tlps ona relatively easy stretch of rrv

'*but i$ seriously injured when
hus head strnkes a large rock on the bottom. Or they'rna;‘_ ‘f ie to human error acting in®" -
combmatnorﬁwrth man- mfluenced envnronmental factors. Pbr%’xamp% in an unlitigated

mc:dentvm 1979 ih ‘Alberta; anumber of pre— teen schoolchddren were sCalded 'Q a
w:lderness steambath when one student either accndentally or while actmg on a dare, .
threw a bucketful of water on. the red hot rocks. No‘one had previously foreseen the
potential hazar.ds of allowing youth to control the temperature of their own steambaths, . .o
~ but now many outdoor educators, hearing of this incident, have prevented its’ recurrence ol
by tymg the water bucket near the entranceway to the steambath and only allowing
partipants to use a cup or ladie to carry water from the contamer to the rocks. 1

In sum, if the leader can demonstrate that the accndent occurred as a result of the
l‘apld onset of some unpredlctable naturai phenomenon or was otherwnse the freaklsh et
catastrophsc result of some’ unforeseeable (at least prevaously unforeseen) chain of
events then the outdoor educator may be able to show that he was mcndental to an
mev:table accidant. lf his conduct or lack of foreseeabmty is not the proxnmate cause -of
the accident, then he WI” be successful in his defense. However if the accident was
foreseeable elther through simple prediction by reading the natural s:gns or through
another lmposed duty such as that requmng the leader to know, the ablhtles and
propensities of his part101pants°then the defendant's. conduct may be held as the
proximate cause of the accident and he wilk-f5e Ilable
Prejudlclal Conduct on the Part of the Plaintiff: Voluntary Assumptlon of Rlsk

When a plamtrff voluntarily assumes a rnsk and/or "the consequences of beang

exposed to the risk,” ** he is said to be volenti and will not have a.r|ght of actlon.

..____._._.____._‘.__..._._.__.

12 Mors Kochanski, (Freelance Outdoor Educator), ln a Personal lnterwew Edmonton
Qctober, 1981. :

13 Sandra Katef, Volent| Non Fit InJurna in March et al, Le_ga_ Lj_amu_t_y_n_Qu_m_o_Q__ Ed_uga_m
in Alberta, (Calgary: Alberta Law Foundation, 1981} p. 1.
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In chapter three the writer outlined the two bases for claims of volenti; eit'iwer al
~ the plalntlff was not owed. a duty by the defendant or. b) the plalntlff waived his Iegal
right to actlon while partncnpatmg in an actlwty where he knew and apprecnated the I'ISkS
to which he was exposmg himself. ' ' L
Volentt in the first mstaq!:e would simply be an example of the apphc?on of the -
first criteria discussed in this chapter the need to prove the exlstence of a duty of care
at the tnme and in the place where the accidént occurred. Although defendants in common
adventure situations may state that mjured co-recreationists were volenti on this basis,
most physncal edycatnon/outdoor educatnon cases will be argued on the grounds that the
piamtuff’ voluntarlly assumed the consequences of risks whnch he knew of and
. apprecuated. 1 in so domg, it would be claimed that the plaintiff waived h|s rlght to legal
_ action, even where the defendant may have negllgently breached a duty owed to him.
In order to prove this very rarely accepted defense the defendanf’ W|Il usually
first try to show that the pIamtrff was injured by somethlng inherent to the activity (e. g
falling while Iearnnng to ski), and not by something not normally encountered by individuals

engaged in that partlcular act:vuty (e.g. skiing into a barbed wire fence the leader knew of

w.

but: neglected to warf partlmpants of). If he- fails in presentlng th:s defense, the dﬁendant

- can.next argue that the ‘plaintiff knew of the physical risks mvolved in the part»cular :
| SItuatlon even if thes were unusual, that he apprecnated thelr nature, that he voluntarlly
'nncurred them, and that h therefore exXprassly or impliedly agreed to assume the legal

risk and watve any ri ht f actuon 15 There are Canadian outdoor education/recreation

related ‘cases which have been won by defendants on the grounds that the plaintlff was

T

mjured due to an assumed risk mherent to the actnvnty and by those who could prove that -

the plaintiffs waived their legal rights to action.
To |Ilustrate the first type of volenti defense in Q_Q_dd V. C_QQ!S 16 falling was held

to be an inherent nsk to skaters. In making its decision, the Ontario High Court stated- that:
Skating is not a dangerous sport in itself but the risk of being tripped or

. thrown off balance by other skaters and caused to fall is an ever present

" hazard, In skating as in any other game or sport the’ voluntary participant is
‘assumed to- take risks which are the necessary incidents thereof. !’

]

—_—— e e — — -

' Harrison v. I_QEQD_’(QMQIQ_Q&,.QLQ_HQA,S]OR 1, atp 9.

s Kalef, supran. 13, atp. 8

15 (19586), 4 D.LR. (2d) 43 (Ont H Ct). : ,
" Ibid, at p. 57. ‘ Y

o
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»
But in a more recent skat_ing case with a‘very_ similar fact sitdation to that in Dgdd,
the British Columbia SupreMé Court in Siddal v. Corporation of District of Qak Bay ™ held

that although the twenty~giX yyar oid pla_'intiff.wés :aware of the "risk of being bumped hy
) . . Lo i . " - X o \ . “: ? N
someone while s_kagng, she diq not-expressly or impliedly agree‘to accept the risk: o‘l’a

blow inflicted by the negligent defendar;t who was s%atjng'erratically and at excessii) 3

speed.” 1*

~

_This same position has peen applied in a number of downhill ski.accidepts. In Fink |

V. ﬁl.’.ﬁlféé.lﬁu_s, 2 g skier wag hely 'n?gligenf when he failed to take greater care skiing v

through a blind spot and syPsequently collided with another skier.

In dismissing the defengyant's claim of volenti on the part of the plaintiff, V}:m

Camp J. stated: Lo o

There was nO.evidenc® byfore me to support a finding that thaxplaintiff had
voluntarity assumed the rigk of the negligence that has been found. There was !

. O express agreement nQr.can | imply it from the mere presence of the ‘
plaintiff on the slopgs » - -

Although the defendant proved that the plaintiff was fully aware and appreciative .
“of the "nature of the risk ghe Fyn in crossing the slope, there was no evidence that she

had released’him from his résponsibility” to ski with care. 271,”’

The .S_IZida_l and ﬂnk CasQé both illustraté that a plainmf"i‘ff may u@luntarily assume
risks inherent to the sport, Whilg not neceésarily assuming tl';e consequences of thpse
Fisks: in both examples, the Dla;ntiffs re_tainéd their legal right to action.

| In Iu[_aQQg V. Ross.  thy courts. further reduced the scope of volenti to the:
acceptance of risks which are gpvious and e-sser;fial to the activity. While the ;facts "again
revolved around a Collision On & ski hill the courts held that volenti did not apply:

The key wor -3 guality iy yrie application of the principle of "volenti” are the
» words “ob ious and n@Ceggary” That is, before the principle applies the risk
being assumed must pe "Qpvious” ie., foreseeable” and ‘necessary” for the
accomplishment of the purpose.c,‘ the sport. The risk of falling with the
resulant injury is botn forgseeable and necessary if one is to learn how to
ski, skate, ride, tumbjg, etq .
Turning to the present Qasg, skiing is 7ot a "bodily contact” sport.. There is
wothing about the sport of skiing that -enders skiing in close contact with

[ 980] B.CD.Civ.-3374~09.

I Kalef, supran. 13, footngte 80, atp. 14
©(*973), 43 DLR. {3q) 485 -

Mk.A, atp. 496,

Ylbid,. atp. 498

" (1980). 21 BCLR. 198 (8C.5.c)

1



‘ 151

anqther :'ski_er e}thar “obvious” or "necessary”; rather the cqnven;gp appii“eé.ﬁ. 2

'ﬁﬁk J | In this particular case the courts foun‘d fh_e plaintiff tWenty-‘fiVe perce'ni

contributorily liable for failing to “ski under such contfol and kaeping such lookout" that

the de'faAndant would have been unlikely to collide with him. ¢ |

Tt apphars that inhérent ri‘sl{s, those deemed obvious and neéessary to the activity‘

: will‘only be held;as adequate defenses 'to.negligence when the accident ns of the type "
‘that happens _fre;quently, .fegulaﬁrly and normally in the pant}cular activvi.t‘;r."" 2 Fo_r example,

many people fall down and injure Ieés or ankles while ski‘ing: theée are common inj‘ur'ies
fresulting from an inherent ri's}‘kvoﬂf skiing.

Evep Where the risks nvoived.are iriherentvto p-ar'ticipatidn iQ an activity at a
cAe'rtain level, (fof%kample, the risk',c;f being trapped in a hydraulic keeper increases with
thé grade of whitewéter paddled), participants’can only be heid responéible for assuming
those hazardé for which they were of sufficient age and experience to perceive,l

~ understand and appreciate. This placesva tre'mendous. onus on the outdoor ed\);ator to.
cbmmunicate with participants in a continuo‘US fashion, explairing hazards, pro’cédurés
‘ for avoiding 6r reducing them and the dil;e consequences of failing to so recognize.and - '
deal with them. Explanations and warnings of this nature "should encompasg the way in
which a skill is performed, the necessity of warm-ups 'énd progressions, reasans why |
certain safety rules have been set forth, and so on." ¥” Leaders can help insure"that '
< participants comprehend tHese explanations and warnings gy quizzing their understanding
of and responses to new or hypothetical situations based uponltheﬁ real ones seen and
experienced. | v
| It is established in law that the older, more experienced and more skille.d the
participant is in the particular activity, the greater his responsibility for himsel-f and the
more risk he may be held to have assumed. . |
‘_ Theref.:ore, rather than the more difficult'and 'demanding risk spoffs.being of
©.".  greater risk liability-wise to the spansor and leader. just the reverse is true. if -~
", only those who have the appropriate skill"and experience level are allowed to -
participate, they aseume most of the risks inherent in the activity for they are
knowledgeabte of the conditions under which they participate, the nature of -
the activity and its requirements of them. The greater peril in sponsoring.
» |bid, at pp. 201-02,
¥ ibid., at pp. 202-3.
¢ Kalef, supran. 13, p. 15

* Betty van der Smissen, "Legal
Jan -Feb. 1979, p. 50.

* Sholtes, supran. 6, at p.

#bility". Coaching Women's Athletics, Vol. 5,No. 1,
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- activities is with the beglnners where very competent Ieaders are required. ?°

For example in Ithnﬁ_Q_Q V. Mannbgs_tg[ C_Q[p_QLanQ_n 3 a twelve year old girl

very mexperlenced in. gymnastlcs was m;ured attemptmg a vaultmg progressnon exercise.
The teacher was held hable for falhng to dlrectly supervuse such novnce students who

obviously lacked the Skll[ and confidence to practise alone on the apparatus 3 However

in B.uII.G.L\ALQLth V. .QQ.IJ.QQJBIQ Institute B.Qﬁﬁmbmz&e 2 where a fourteen year old *,

grade ten boy wuth some gymnastics experience was. lnjured when he fell while
attemptmg a vault, the courts held him volens. In this case, the absence of the teacher
could not be cited as the cause-“of' thie accident and the court. sai‘d this of the youth's
‘ 'a55umption of the risks of the activity:

~the infant plaintiff was conscious of the fact’that previously he had been
clumsy and also conscious of the fact that on previous occasions boys had
- been helping, yet on the occasion. of the accident knowing he had been
, clumsy, knowing the horse, and knowing that there were no boys posted, he
attempted the exercise.

- | am of the opinion that this goes far beyond mere knowledge of the

danger. | think there is a clear‘fperceptlon of the existence of the danger, and
-also a clear comprehension of the risk involved.

i
T

and later

Boys of fourteen years of age are capable of and mdeed should be held to
exercise reasonable intelligence and care for their own safety. 4

It should be noted that this position was not supported in the recent Supreme

Court decnsnon in Mg_y_g_s V. E_ee[ County Board of Edugaﬁgn 38 where a fifteen year old
gymnastics student was sernously injured in a fall from thé “Fings. The teacher and school
board were found liable for failing to properly supervnSe and to provide adequate

protective mattmg and in dismissing claims of volenti on the part of the student, the court

iy,

said; - : ' *”*@S
: e
Although [the plaintif flunay have assumed% rn%& of falling off the rings, he
was entitled to expect'that the defendants Woul provide adequate matting so
that he would not injure himsef in such a<all. If the plaintiff accepted the
physical risk, he did not accept the Iegal risk to’ g:ve up any right of action
which he had. 3¢ \

——— . ————

?% van der Smissen, supran. 1 1

*(1947). 111 JP. 503

1 bid,

2(1940), DLR 486 (Ont. CA).

3 ibid, at p. 472.

3% |bid,, at pp. 472-3. -

*[1981] SCR. 3081.

** Mevers v. Peel County Board of Education (1980]2 CCL T. 263 (Ont H Ct). at p 289
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However in Sholtes v. S_t:anagban thq woodsman plamtuff falled‘tn h:s clalm
agamst hns guide because the courts felt he was old enough and of suffnckent mté*lhgence
and experlence to" assume the mherent risks. wnfdlnfe present to travellers in the
“wllderness v | J - _

In narrowmg the scope of adult assumptnon o‘f risk even further, prevuous
experience has been shown in at least one case not to constltute a particularly umportant
consideration when the plaintiff is,a mature adult and therefore deemed of sufficrent age
and mtelhgence to apprecnate the risk as the reasonable man would In Gilbert v. Lamont, **

the plamtlff sought damages from the defendant stable owner when she fell off a horse

she rented from him. She clalmed that the horse was of.nervous tgmperment and that it

“

. veered off the trail, causing her to fall. The action was dlsmlssed because it was felt that

‘she had recelved adequate instruction, and that even if she hadn't, controlling and steering
a horse with reins was presumed to be ohvious to any mature adult Here the adult
- plamt;ff was held to- be a novice horsewoman who voluntardy accepted the rusk of the
m;ury she sustained when she rented the horse to go riding. 7 . _
| In all of the cases dlscf?ssed to this pomt the deferdant has clalmed that by mere
pursuit of the activity in questnon, the plamtnff has nmpinedly agreed to aﬁcept all I'ISKS
mherent to the activity, mcludmg the legal risks involved. However as the success rate of o
the defendants in these cases has indicated, only when the acmdent is the durect result of
the plaintiff assuming a physical r":isk‘ which is -completely inherent to the act'ivity at the
plaintiffs' level of participation‘ (e.g.. falling while Iearning to ski), is ther‘e.any possibility of
winning such counterclaims. This implies that while a partncupant may accept some rlsks
he may reject others. In Amg_e v. Siemon, * for example the courts d:stmgunshed
between those risks a snownobile passenger normally assumes such as falling off the
machine, from those which he does not usually lay clanm to, |n this case bemg\fun over by
a second snowmobile - »
A participant may willingly accept risks inherent to the activity, but not those

related to the employment of defe‘ctive or inadequate equipment. Inl Piszel v. Board of

S_hg_ltes sup ran 6.
3#(1981), 29 Nﬂd and PELR 258 (PELS.C..
¥ lbid., at p. 258:
© (19711 30R. 119 (Ont. H. Ct).



| EﬂU.QiIlQEl Q.f EIQb.lQ.QISE, “a hlgh school student was lnjured durlng a Wrestlmg match
: _,:‘:-.when the wjﬁestlmg mats separated ;ust pl’lOl’ to hIS attemptmg to take down h.s T |
- opponent with the. result that he. landed on hl% elbow on the “hard. gymnasnum floor The
:A" _:';:courts held the school board hable because the accudent\dld not occur due to a nsk .

. mherent to the sport but due to one OVBF whlch they had control and- ultlmately, ) '

‘ responsublhty o Also, m Qe_lang_y ,e_taL V. C_asgad_e Bmm: ljgudayg._etal, s the defendant

e whltewater raftlng agency was found negllgent in fallmg to provnde llfe jackets wuth ‘
""SUfflCIGDf buoyancy for use by passengers it took runnmg whltewater rlvers in Brutnsh
) Columbla o R '

| Outdoor educ;tors who provnde thelr partlcupants wuth technucal and safety

o equnpment may be held llable |f a partlcrpant isin jured due to a malfuhction of thls

D

' ’The Legal Vahdlty of Wawers

. equlpment Where the p?oblem can be traced to a fault in‘the manufacture of the. pnece
of equrpment whlch could not easnly have been lnspected and noted by the outdoor
: agency handmg it out the in jured party may sue the manufacturer as But where the fault
: lles ln poor mamtenance or’i lmproper use (for exagnple usmg Ilght tourmg skl equlpment

for heavy duty backcountry expedltlonlng) llablllty wnll remaln with the outflttmg agency

"

One way many outdoor educatnon/recreatlon dellvery agencnes attempt to exclud3

,themselves from llablllty and place thls responsablhty on the mdlwdual partlcxpant is
. through the use. of exculpatory waivers’, otherwnse called dxsclalmers responsnbnllty |

- 'releases or exemptvon clauses Such waivers are an attempt to contract out |lablllty to

thé participant and as such, are governed by the dlctates of: contract law. Whether: found

:m fme print on appllcatlon or reglstratlon forms on_ entry tlckets or on warnlng sugns
- they all attempt to expressly transfer liability to the partlcnpant % When’ it can be shown
that the release was express ln |ts terminology and that it was drawn to the attentlon of
the adult plamtlff prlor to the acc:dent then regardless of whether the defendant was

negllgent or not* the waiver- may protect him from legal actlon.

"\
.

e

4111977), 16 OR. (2d) 22 (Ont. H Ct)
*? |bid:

143(1982), 34 BLLR. 62..

. *Ibid., atp. 67. -

"McA}hste,MDgnggbuelv S.tﬂeniQ,[1932]AC 532 lHLl o
- *Kalef, supran 13
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CoA person who makes an agreement wuth another elther expressly or by AR Faies

-implication,. to run the risk of injury. caused by that other, cannot recover for
damage caUSed to: h|m by any o,f the nsks he agreed to run L o

Rarely however*have dlsclalmers of any descrlptlon been held Iegally bmdmg by

‘ the courts In an effortto contlnue faclhtatmg compensatuon of vactlms m;ured by

- another ] neglngence the law honors exclusnon clauses only when there can be no
questlon as to. t_helr lntent and parameters That us thelr wordmg must be. very precuse apd
spemfuc the plannt:ff must have been aware of and understood the clause and must have
made a fnee chonce in partlclpatmg in the activity. ' ) |

Slgned d?cuments have a much greater chance of forcmg the courts to fmd the

o plalntnff volens than do releases on tlokets and/or posted sugns ln two recent Canadlan

B cases mvolvmg downhnll ski operators who placed l‘labnhty dnsclalmers on all ski tow '

tnckets nexther defendant was successful in stating that the plalntxff voluntarlly assumed

’ the r:sks ln M_sgn V. B_[ug Mg_un_tam er_ts ud, it was held that the tncket walver used
* was madequate because |t had not been draw \:j the atten‘tlon of the plamtlff sk:er In
Lyster v. Eo__tr_ess Mo.unth.e.s.Qcts Lxd., the

because it did not explicitly address the issue .of the defenda'\t s negllgence

rts found the: tlckelt dlsclalmer mvahd .

there isn thlng in-its wordmg which expressly exempts {the defendant( from

the conseqi¥nces of the negligence of its.employees, and any doubts as to '
its-being wide en0ugh to cover such neghgence must be resolved agalnst the

: resort 30"

The excluslon power of stgnage Ilke tlcket dlsclalmers depends on tbe language
of the sugn and the certalnty with which it has been drawn to the’ attention of the plamtuff
-and others Il"\ his class. ln S_m_dx_e_t,a_L V. _he Q;Lee_n, 51 the Cro‘v\vn SUccessfulIy defended -

» itself agamst a clalm by the plalntlff who was mauled by a gnzzly bear near a garbage .

:dump in Jasper Natlonal Park “The plaintiff stated that the Parks department falled in lts

LA

»

duty to protect him from or/a;lmarn him of the danger of bears at the: snte Fhe. ) :

Crown won the case on the grounds that there had been no prevnous attacks by bears m

’

that area, that bears did not constltute an unusual hazard in this semn w1lderness area and
- that general warnungs about bears were drstrlbuted in brochures at entranceways to the

Park and on hnghway sngns However msplte ofuthe Crown s absence of llablllty in thls

______..____.__..,,_.__—

4 RA. Percy, _Qrm[_esm_tb Qn Neg_:gen.ce slxth edition, (London Sweet and Maxwell
1977), p. 745.". . ‘ -
** Fleming, supran. 1, atp 279. . I P
4 (1974), 49 DLR (3d) 161 (Ont. H. Ct)
3 |bid., at p. 350.
31 (_1974) 47 DLR. (3d} 71.
/

]
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" case, the court held that th:s was not due to. volentl on the part of the planntlff Even

though Sturdy may have by lmpllcatlon agreed to. accept the rnsk of' physncal injury by
o walklng near the dump ' ‘

there was no consent or agreement nmplled ‘or expressed that he walved
~any nght of actuon |n case of .injury by a bear. 52

ln Saari v Sunsmng B]_cnng Agadgmy L;Ldu 33'g sugn posted at the academy stating,
) "’R|ders Ride At The:r Owh Risk" was not held to p@\nde adequate warnmg to patrons. .
: 'f’When the:apademy was taken fo court for fallmg to provude competent rndmg guldes the '_
court determlned that the sign had not been properly drawn to ‘the attentson ofthe .
R plalntlff or t.other rlders for that matter. in addltlon
Even if such had been the evidence it is doubtful whether the words used are.
wide enough'in their ordmary meamng to cover negllgence on the part of the
- Academy o _ . :
‘ -~ The use of written walvers has-been xllustrated in two recent cases brought
before the Brltlsh Columbla Supreme C0urt In §m|_tb V. lj_sz_Qg Aﬁcgsp_qgs Lid et a_L, ]
the plalntlff read and sngned a 'hold harmless agreement but it was Iater found invalid
because lt did not sp cxflcally exclude the ager{y of llablhty caused by lts own .
i D_e_lan_ev_e_t,_a_Lv Qasg_ag_e@_e_[ ngalsmﬂ_aL, s the drowned ‘

rplanntlff S estate was barred from recovery solely because such a clause had been

‘ neglxgence, However

included m‘e dlsclalmer The standard luablhty release form sugned by all cllenteprlor to
departure read in part _ ~ _' S
‘Disclaimer Clause: Cascade Rlver Holndays Ltd is not resp’%nsnble for any
loss or damage suffered by any person either in travelling. to the location of
the trip, before, during or after the trip, f any reason'whatsoever inciuding
negligence on the part of the company, its agents or servants.
Agreement: |-agree to assume all risks involved in taking the- trup including
-travelling before and after, and agree to pay the cost of any emergency
evacuation .of my person and belongmgs that may become necessary. | agree
. :to Cascade River. Holidays Ltd. its .agents and servants relieving themselves of *

* all liability for iosses and- damages of all and every descruptlons I acknowledge
having read this Liability release and that | am of the full age-and my .
acceptance of the ab isclaimer clause by my sighature: and seal lParents
or Guardlans please sign ‘mjnors) 57

Therefore even though the defendant raftlng agepcy was proven negligent and its

’1Ib|dap98 : . -
5(1967), 85 D.LR (24d) 92, (Man. QBl : ' !
s 1bid., at p. 100.

'35 (1980), 130 D.LR (3d) 91.

*¢ Relaney et al., supra n. 43. :
$71bid., at p 65 Ty



'._‘barred hlmself and/or hns estate from any recovery m tort or contract law: by sngnlng the
- release clause. L . - L '

in reflectmg upon ‘the lmpllcatlons of thls case the wrrter would flrst llke to
_"remlnd outdoor educatlon/recreatlon agencnes and boards that thls case |s an- lsolated

| example and at courts remam reluctant to honor such walver forms Outdoor

practmoners should also remember thelr professnonal if not legal obhgatlons to their .

L part|c1parfts Whlle partucupants should be expected to assume risks. mherent to the

actuvrty it as not rnght that they be barred recovery when they are in jured due to human
error not of their own origin.: Rather than employnng dlsclalmers of the sort lllustrated
abo‘ye it is recommended that agencnes do not attempt to’gxclude themselves from ’
accidents caused by thelr negllgence and that the_' purchase llabullty msuranc% for the -
.purpose of covernng such claims when they are -"":gltlmate The agency/board is.a much
more reahstlc vehlcle for. the purchase of risk activity msurance very few mdnvnduals wall
have the time or inclination to take this upon themselves and itis unreahstlc to request
that they do so. - ‘ Co o R
It would be better for all partles concerned if agenczes wvlllngly accepted legal  —.
-accountabnhty for therr or their servants errors or omlsslons As more mduvnduals become
aware, of the potentnally legally bmdnng status of such express dlsclalmers many are llkely |
" to refrain from participating in outdoor actlvrtles rather than relmqunsh thelr legal rights-
by slgnlng them away One or two more incidents like the D_e_lan_ey case may be aII it takes

“to serlously deter people from actrvmes mvolvmg not only what they perceive to be

,great physlcal but also great legal risks. Such waivers: may amount to the partncnpant

S ».l'egally sanctlonlng agency (or- servantl nrresponsrblllty and negltgence and ho professnon ;

or.para- professuon should be permltted such total freedom from accountabillty
The Specva/ R/ghts of C‘h//dren ' .
The courts hesitance to: obs_erv,e‘ helple's_sl'y as individuals sign away 'thelr ‘lega_l L
ights is carried to its extreme in the case of the fchlld plaintiff Only contracts made'by
or for the benefit. or prejudice of an infant may be valid’ and blndlng * A release given by

a minor is pre;udnc:al agamst and of no posslble advantage to. him and is therefore void.
: . X

M—v Sm_hli_andmlmngLe.chQQHSSOMDLR 302 (Ont. H. Ct).

P S
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,An‘infarit,"icéﬁnot‘ coﬁtract_ _’himself'OQt_vahis,Iegal riéhtg. ”\/ » '
/ Infreferring to the I.imite‘d;po_i./ver_' 6f d_isvclgimelv'»-‘fpkms uséd by schébl boards ‘
| across the c_:“.o,'untr'yriﬂt‘ has been vslta,i"ed that . o , o
The: legal effeé:t of sUch Waivefs may be questioﬁ’éd for the _siﬁiple:reasbh
that it is doubtfUl whether one person can sign away another's rights of

action, even where the parties involved are parent.and child: Apart from this
objection, the strict interpretation which release forms receive and the near

impossibility of excluding liability for injury caused through negligence make
such waivers little or no bar to actions. ¢ , T ‘ ‘

" The reader may well Wonde_f-whyvalmost-all educational and recreational agencies
dealing with potentially risky activities continue to use waivers cloaked in legal
terminology, which so.obviously offer littie or no legal protection to the negligent
defendant. While .sdm'e agencies fnay use them in an attempt to bluff injured participants

_ intb@glje’&ing they havg no legal recourse following an accident, most are used to ensure
- paré'n.ta'[:g:c}nsent and/or participant reco'gn‘iftiohiof the existence of physical risks and his
: reqigifs‘i,tej'p‘reparvat'jbn' for these, = S :
' It has been suggested that these almost frauglulent statements of legal position
“could be replaced with: o ‘ '
‘Participant acknowledgements, which give some documentary’ evidence of the
- recognition of potential risks in a general way and agreement to -abide by
safety rules and regulations..The first part of such acknowledgment = -
statements should set forth the nature of the activity in which an individual is
to be participating (this also informs the parent), and the second part should
- indicate dgreement by the participant to follow the lsaders' directions and the
. established rules and regulations. Failure to do the latter is evidence of
-contributory negligence. ¢ . - ' = :
The writer would view such a movement favourably as it- would remove the false:
air surrounding the present use of most waivers, while still accomplishing the objectives

;éduca't_or,s

cannot be insurers of safety from inherent risks, neither can they ,abs'blvé.,{hemselves of .

‘most age_ncies desire of them. The bottom line here is that while outd

responsibility through exculpatory statements when their negligence rééUlts_in harm toa .

participant - . o B ‘. : . _

% |bid,, at p: 302. -

8¢ John Barnes, "Tort Liability of School Boards to Pupils,” in Kiar, Studies in Canadian Tort
Law, (1977), 189, atp 211. . _ o ‘ - ,
5! Betty van der Smissen, "Where is'Legal Liability Heading.” Parks and Recreation, Vol. 15, .
No. 5, May 1980, p. 51. 4 S
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o Contributory Negllgence

As defined.in chapter three of thls thesns contrlbutory néf‘gllgence ls conduct on

-~

the part of the plalntnff contrlbutmg as the legal cause to the harm he has suffered .

r Wthh falls below the standard to whnch he is requlred to c0nform for his own

-,protectlon " 62 The defendant who' claums that mtlff was contrlbutorlly neghgenct

. retains the onus of provmg that the plamtnff acted Unreasonably in the c:rcumstances and

‘ that hlS failure to take greater. care for hlmself was a proxlmate cause of hIS lngurylles) 63
| | Although the term neglngence normally |mpl|es a breach of some Iegal duty ta

_ care in the case of contrlbutory neg\gence it refers only to the. plalntlff s faelure to meet’
~ the standard of care requnred of him for his own safety That contrlbutory negllgence ‘

. c;(nn%ot be construed as lmplymg a breach of duty owed the negllgent defender by the

e plalntlff was best clarified by Lord SlmOn when he said:-

When contrlbutory hegligence is set up as a defense its ex1stence does not.
depend on.any duty owed by the injured party to the party sued, and all that is
necessary to establish such a defense is'to prove.. that the injured party did
‘not.in_his own mterest take reasonable care of hlmself and contnbuted by thxs

e e g

Professor Charlesworth pounts out that a'.pl'a"lntiff‘ will not‘be contribUtorlly::‘
negligent "if-the risk is one cr»eatedby'the.negll'gence or breach of statutory duty of th
defendant and it is ohe- Wthh a reasonably prudent mah in the plalntlff s posmon would
take.” & The, 'rescue’ cases identified. and dlscussed in the precedlng chapter provude a
numberofcasesmpo;nt " o o -'-‘_ |

Further tradltlonally if one negllgently placed another m a pel’l|OUS posutlon from
. whlch the latter was. forced to react promptly o save hlmself 'it was.not contrlbutory v
negllgence if that other falled to actin a way which was shown on reflectlon to have
been the best way out of the dlffrculty " 6 The courts hlstorlcally granted plalntlffs placed
in emergency sﬂuatnons great latltude in the degree of judgment and presence of mmd
they were expected to demonstrate allowmg the * actual standard of care they exhlblted
‘ “tobe’ apprecuably lower than that of their defendants The ratlonale was of course
closely tied to the promotlon of unprejuduced recevery byrm Jured plamtlffs especaally

62 Wllllam L. Prosser, ljagdb_g_o_lg of .ttlﬁ Law of IQLts_, fourth edltlon (St Paul West Pub
Co 1871), p. 417. ,

mngg_mmm Ba_uwayHQSl]AC 601, atp 611,
64 Charlesworth supra n. 46, atp 718
¢ lbid., at'p. {19 :
s Fleming, sdpran. 1, atp 268

':15'9
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where the defendant was msured or an otherW|se "suutable channel for loss

' dlstrlbutlon &7 _

- this type of legislation. .

Today wuth the institution of apportlonment Iegtslatton contrtbutory heghgence is

‘no longer consndered a complete bar to recovery As a result the courts have become

somewhat less biased towards plamtlffs and are now more apt to allow the damages to

be lelded in relation to where the fault lnes As stated i in the. provmce of Ontarno s

' statutes

.In any action for damages which is founded upon the fault or negltgence of
the defendant if fault or negligenceis found on the part of the plaintiff that
contributed to the damages, the court shall apportion the'damages in
* proportion to the. degree of fault or negllgence found agamst the parties
respecttvely . , . ’

g
it is not practlcable to determlne the respecttve degree. of fault or :
negligence as between any parties to an action; such parties shall be deemed
to be equally at fault or neglugent & -

"Two rather recent Canadlan Supreme Court decisions lllustrate the employment of

9 -

ln ljgnnglgi_ei,aLv Ib_e Qg_e_en ¢ the plalntlff sued the defendant Crown for
fallmg to replace sugns on a navuga’uon buoy lndlcatlng the presence of a weir
downstream. An accudent resulted when Henrlcks his w1fe .and another passenger drove
their motorboat to wuthm fifty feet of the weir before pekrecetvung the waterfall it created
and attempting to take evasnve actlon In their haste to turn or reverse the small craft it
overturned with the result that the plaintiff's wife was drowned. ) .

. The Crown was held liable, under the tenets of the Crown Llib._lﬂ.x Act. 7 for ;

placnng |n the ”navngable water a menace to navugatuon and in failing to replace the warnlng

‘sugns to adequately warn of the menace.” ! However, the courts under the IQ_tf_e_a_s_QLs

ang Q_Qm_;_m,t_tgu Negligence Act., " held that the suppliant and his wife were '

contrtbutorlly negllgent in thetr fallure to keep a proper lookout and in thelr fatlure to

keep the boat in control durmg the progress forward from the pomt of turntng to the

¢ Ibid., at p. 269. : o6 < 4

¢ The Negligence Act, RS.0. 1970, c. 296, s. 4-5.
% [1969] S DLR. (3d) 454.

7 1852-83, (Can)c. 30.

" Hepricks et al, supra n. 68, at p. 454

T RSM. 1954 c. 266.

s
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- moment when, all too Iate they apprecnated the danger’ 7 As aresult, neghgence and.
| ’subsequent damages were apportloned, equally "between the supplnant and the Crown "7
A A snmllar flfty fifty dwrsuon of damages was agam found by the Supreme Court
of Canada in the case of ti_ql_e_mus 2 Qub_ug 7 Here -the defendant was found neghgent
~ after the. amphubcoue plane he was attemptlng to land on a w:lderness Iake in Bntlsh

Columbia, st:’uck an unseen object while taxung along the, surface The colhsnon tore a8 o

-

gapmg hole in the passenger compartment and as the plane began to fl" with water three $ s

passengers leaped out of the aircraft into the icy lake Although two of the three were

N 'subsequently rescued one passenger Holemus drowned. ‘ )
The court held that the defendant's negllgence lay in his fallure to warn his

‘passengers of his plan to land and to instruct them in how to behaVe in the‘event of an

emergency arlsmg when the alrcraft became waterborne " Theé deceased plelntlff was

L

held COntrlbutonly negltgent,‘ _not for evacuating the aircraft, as th;s was percelved as

B o certamly within. the realm of reasonable conduct in the olrcumstances but in hIS ‘failure

i to take wrth hlm one of the clearly available In‘e;ackets' Ly

v Although both of these cases have lmpllcatlons for outdoor educators the

' .general issues of the l:LQLemus casefhould ring especnally close .to home. The outdoor
educators dutles to assessrisk, warn participants and instruct them ln emergency - v
procedures closely parallel those responsibilities the court ldentlfled as belongnng to the, .
- pilot. Also the standard of care the mature partacnpant is expected to exercxse for hlS
own protectlon is also clealy illustrated. “A person s, duty to take reas{pnable care of
himself is enhanced by his knowledge of. the risks mvolved Sk Therefore although the
test for contrlbutory negllgence is based upon the ob;ectlve crlterla of the reasonable
man acting in similar c:rcumstances, factors such as age and expeyrtenc_e in the 'actuvuty will
be considered. : | | B

Outdoor education thrlves on placmg people in unfamuhar situations in what is

o often an unfamiliar envnronment The novice outdoorsman cannot be expected to

understand and appremate risks with the same level of comprehensvon as a seasoned
* Henricks et al, supra n 68, atp 472 '

™ |bid., at p. 473. .

5 [1975] 56 D.LR. (3d)351.

¢ |bid.,, at p- 351.

" Charlesworth, supra n. 46, at p. 723. See also ]jj_Q[s_s v. British Transport Commission
[18958] 1 WWR 493 '
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s outdoor pursumst / Z L v
| ‘ The test meets its sub)ecttve Ilmlts when dealmg with chiid plamtlffs whose
cOnduct wm be evaluated accordlng to that expected of a youth of like age, intelligence
and experience, acting in the same s:tuatlon  In chapter four of this thesis, a number of
cases were revvewed involving youth who were found contnbutorlly negligent for their
injuries. One of the most notable of these was the Mevyers case where K fifteen year .
old gymnastlcs student was held twenty—percent contrlbutorlly neghgent for in Jurles he
sustained in a fall from the rmgs Anothjr was the case of Byan _et_ ,aL v. Hickson et'al, *
where a nlne year old boy. fell off a snowmobtle he was a passenger on while turning to
“wave-at the drlver of a seCOnd snowmachme When he was run over by the second
) snowmoblle the courts apportioned the damages in this manner: thfrty three and one
third percent to each of the two infant drivers and their respective fathers and
- thirty~three. and one third percent to the plaintiff for failing in hlS duty to hang on to his
driver. m = N o _ | ‘
in-sum, the mtroductlon of apportnonment leglslatnon has resulted in a rnuch
greater tendency for courts to hold plamtlffs responsnble for _hegligent conduct on their
. part WhICh contrlbutes to thelr injuries. In outdoor educatlon S|tuat|ons the likelihood of
contrlbutory“neghgence bemg found agamst a planntrff increases with the individual's age -
_{to adulthood) and his expervence in the natural environment and in the activity being
‘pursued at the time of his accident:v v
Q:ther Defenses ‘ _ | ’

" In addition to defenses related to one of the five criteria of the test of hegligence
and to contnbutory neghgence there are a few other defenses whnch a defendant
outdoor educator or agency should be aware of and which may apply to a wide varnety
of situations. These lnclude a vnolatcon of the statutes of hmltatuons for the action,

conductance of an unauthorlzed actuwty outside the employees scope of duty and last

but not least, error in Judgment

" McEllistrum v. Etches (1956), 6 DLR. (2d) 1, at pp, 6-7. '
" lbid n. 35. .

11874), 55 DLR. (3d) 196.°
" g, at p. 196.



Statutory T/me Limi tat/ons

Each provmce has its-own ijmngng of Ag_u_qng Act. " WhICh serves to establish
the time perlod w:thln which most types of cuvnl actions must be commenced Generally,
plamtlff will have.two years following an accident to initiate an action in tort, but:there

: ,are\a number of notable. eytceptlons

in Alberta for example, the Munmpa[ Gmmmnm AQL 13 serves to bar all actlons

against mumcupalmes : '

-.unless notice in writing of the accident and the cause of it has been served
on the municipal secretary or municipal solicitor within six months of the .
happening of the accident. * R -

The following subsection further clarifies the above \subsection and altows an_aetion to
be commer\ced past the limitation period if the plaintiff is dead or if the

court consnders there is reasonable excuse for for the want or msufﬂcnency
of notnca :

Actions against teachers and/or school baards must,‘according to-most School

S .
~and Public Authorities Protection Acls. aiso be commenced within six months of the
accident. The Schogl| Act of SaskatcheWan, for example, states that

No action shall be brought agai st a school district for the recovery of <

damages after the explratlon of six months from the date upon which

damages were sustained... % - - _ , . .
A case which employed similar legisiation was Levine et al. v. B_Qa[_d of E_dggag_én

of Toronto. ¥ whyre a boy injured during a schoo! sponsored athietic meet failed to

commence his action againgt the board until five years later. The Ontario Court of Appeal "’

dlsmlssed the case, holdmg that the school board was in this case protected by the six

month time Ilmltatlon stated in the Public Au_t_n_Qn_tj_es _Lo_te_g_ng_n Ag_t n -

» in the extreme case, the federal Crown L.l.ab.LI.LtM Act. * sttpulates that for an action
to proceed agamst the Crown, a written notice of the injury and claim must be presented 1
to an administrator and employee*of the department controlling the land or activity within”

‘one week of the accident The Attorney-General .of Canada must also be notified, usually .

-

.__.__.__..._.__._.__.._._._._

2 RSNS. 1967, c. 168; RSA. 1970 c. 209.
¥ RS.A 1970, c. 246, s.-385.

* |bid., s. 385 (1).

1 ibid., s, 385 (2).

¥ RSS. 1965, c. 184.

7 [1933) OW.N. 238, - .

1 RS0 1970, c.374. ’ ) Sy,
19 RS.C. 1970. o

.
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by regrstered mall Although a succeedmg subsectnon mmgates the severlty of th:s
lnmltatlon fi.e.. where the victim i is deceased or where the Crown would not: be pre judlced
| due to a lack of' notuce) it still. serve's to bar many potential claims agams the federal
goverhment as most plaintiffs are not aware of th|s>statute lgnorance of the law is rarely
viewed as a viable excuse for breachlng it, even when the law is recorded in rather
obscure legislation. A
In brief, asa “defendant the' outdoor educator and/or agency. should be aware of
the iength of time followmg an accndent in Wthh they are opento litigation. This
information wili normally be contalned in the provnnce s Lmuangng Af& but may also be
found ln other acts specnflcally related to the agency
Unauthor/zed Activity N
This defense is available for use by employer agencues only Nct by outdoor - h
leaders workmg in the fneld It would be relevant in the rare vnstance where an accident |
bccurred when a leader had taken participants on an outing not sanctloned by the ‘agency
the lndlvrdual was working for. He may have taken partlmpants out durlng a time, to a
place or to engage lr%a)n actuvnty which was not within his scope of employment and
.which the agency had expressly prohibited. As discussed in chapter seven of this thesls
an employer will remain vncarlously hiable for his employees‘ unauthorized actionsonly
: where the latter "are so connected w:th the acts which he has authorized that they mlght
rightly be regarded as modes although improper modes of doing them...” % In establlshlng ‘\
fyyhether a Jeader’s -conduct fell wuthln this definition, the courts would revrew the
"decnSIon making autonomy normally granted the leader, the scope of employment of
employees performlng similar jobs in other agencies and the duties and decisions
foreseeably incidental to performance of the dutnes expressly authorized by the -
employer 91 :
In the case of Beauparlant v,‘»Ap.Qlﬁbx S_e;zaca_tg Schoot Bgir_dgi Trustees, % an
accident ensued after a g'roup of teachers unbeknownst to the principal, board or

parents, granted thelr students a haif- da’y holiday to attend a concert and attempted to

transport them to it in an overloaded truck. In thls partlcular case the action was

"°EQJ_an_dv JQDDELED.QSQD&[1927] 1KB. 236 at p. 240.
’! Patrick S. Atiyah, Vicarious Liability, (London: Butterworths 1967), pp. 51-69..
’2118558) 4 D.LR. 558 (Ont H Ct).



7.

s _I.”q ' o a ) v ‘~ ‘ ‘ . 1@

, completely defeated because the plamtlffs had dropped theur actlon against aIl but the
defendant school board which was not found liable: Had the plalntlffs retamed the
teachers involved as defendants they would have won thelr sunt As the. teachers were
acting beyond their guthority and outside their scope of employment they would have
been personally liable for in le'lBS resulting from their negllgence 9
Outdoor agency durectors reading this thesis’ may decide to protect’themselves _

from vicarious hablllty by expressly delimiting thelr emplloyees scope of duties. Although
this is a valid practice within hmlts, it must be well— tempered wuth opportunmes for
mature, experlenced leaders to exercise some autonomy in the manner in which they
_perform thelr jobs. Staff morale will suffer greatly where leaders percelve they are not .
trusted to make any decisons for themselves | '

Error In Judgment - . o

" And finalty, where .an outdoor educator and/or agency has inspite of thenr
concerted efforts to prowde an enjoyable safe outdoor: experlence made one or more
mistakes which resulted in' ah injuryties), they may plead that they made an-error in
judgment. Outdoor:educators are only human and hence subject‘to huma'n,e/rror The
Temiscaminque * and Calrngorm % tragedies dlscussed garlier in this thesis both lllustrate
disaste\'s which culminated from a number of leader errors in judgment. And although
ngither resulted in legal action, the outdoor Ieader who' studnes the causal llnks to these
accidents will learn much from the mquest and enquiry findings and recommendatlons

presented by 1 the analysts

Although a pleading of error in judgment may provide'a leader with a 'judicially
valid defense (or partlal defense) in certain cnrcumstances lt is certainly not one'which
outdoor educators should rely upon in plannlng and executmg their programs. In bddmon
to the strong possibility of the courts flndlng negligence anyway enroute te attemptmg
' to compensate the innocent vuctlm the writer is sure that no outdoor educator would
want to be forced to Ilve with his own conscience after his ’error"caused someone else
to be seriously injured or killed. - |
o apa0 o o
% Stanislas Dery, Coroner's Report of Lake Temiscaminque Drownings, Inquest held by

the Province of Quebec, June 28-9, 1978. , -
’* "The Cairngorm Tragedy: Report of the Public Enquiry,” Mountain No. 20, 1972.
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In summary the reader can see that once a case is taken to court the plalntlff
must demonstrate that the defendant leader and/or agency was negligent accordmg to
the five crltena contalned in the test for negllgence The defendant in turn, will attempt to
refute this evndence and/or show that the plaintiff did rlot meet the standard of care
equired for his own safety, that the action was brought outside of the statutory time
limitations, and/or that the alleged negligence did not con5|st of more. than an error in

judgment

B.'What to do. in the Event of a Potential Lawsuit - ‘

Inspite of the apparent piethora of- defenses at. the ouhdoor educators dlsposal
one's chances of belng successfully sued for some negllgent act or omlsslon are steadily .
growmg If and when a sltuatlon arises which has the potentlal to Iead to litigation, there
are a number of things the leader/instructor and/or agency/board can and should do fo
protect their interests before the incident goes to trlal

Care for:the Victim i ‘ B

If, after a leader/lnstructors best efforts toruna safe en)oyable program fail
and someone is injured, the first priority: must always be the initial care and evacuatlon of
the finjured person(s). The need for suntable first aid equipment and the knowiedge

uired to use it, as well as the imperativeness of adequate communications systems

nd/or quick evacuation routes may all be essential to ensuring that a relativelyi minor

- accident occurring in the backcountry does not turn into a more complicated situation,
with more serious consequences. An efficient, confident and sincere approach to the
situation will also reassure-'the victim andreduce the likelihood of him considering suing.

Employment of a Scribe :

As the leader will undoubtedly be busy lie, dolng“"first aid, planhing and executing
an evacuation, keeping other participants busy and so on), an assistant leader or other
pdrticipant should be given the job of scribe. As the leader and/or first aider works, ' _
he/’they dictate information to the scribe who records it on paper. All potentially relevant
information should be recorded at the scene: what happened (i.e., where, when and how

~ the accident occurred); the condition of the victim (including any changes in response to

the first aid administered); all remedial steps taken (re., first aid, evacuation procedures,
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etc. ) and a timeline of these steps and the’ames and addresses of all wutnesses
After the- sntuatlon is under control and tHe wctlm IS stable, the Ieader should“
review thls record and filt in any potentually |mportant detanls (eg weather water level
subjectwe mpressnons af the accudent and his handlmg o‘f |t etc.’). What seems |rre,lezvant
at the’ tnme could be crucial mformatlon in court Photographs taken durmg the rescue or
as soon as posslb I afterwards may also provude vutal mformatlon and evndence Thls

should ali be done m addmon to the c0mpletlon of standard agency accndent report‘, |

forms ' ' f o a S . O

Contact of £ mp/oyer

The director of the agency responsxble for the’ program must be notnfled of ahy

accidents as soon as possnble Agam a good communlcatnons system or quvck evacuatlon

©

route whlch messengers may take is essential, A. minimum of two capable people should

" . be sent for help, complete with a wntten description of what happened suspected

injuries and grid coordlnates of the victim's: locatlon
Contact of /nsurance Agent and Lvawyer e . : o .

The agency director will normally be respons:ble for contactlng the agency's
insurance agent and lawyer "in that order.” % This will allow them to mvestlgate the
incident. ummedlately andto preserve facts and evidence while they remaln fresh 1t wall ‘
also prevent the leader/instructor or agency drrectom from pursulng any course of action
that could prejudice their "postion at a Iater\date. ; o <

Avoiding Discussion of the /ssue

Although sometimes difficult' to do when 'emotions are runn’ing high itis a wise- .
defendant (or potentlal defendant) who avoids makmg any publlc statements especially to
the medla regardmg the particulars of an |nc1dent which has not been settled No verbal -
admnssnon of guilt should be made from the time of the accodent until the agency s lawyer
has Suggested ‘such be made : )

Avom’/ng Operat/ona/ Changes B

Uniess an obvnous unnecessary nsk has’ been exposed through the accident; (one

\>'

likely to lead to additional foreséeable accidents) the agency would be Iegally wise not to ;

* R. Gerald Glassford et al., "Physical Activity and Legal Liability,” C.AHP.ER Reseach . °
Council Monograph, 1978. . o .
" Ibid., at p. 6. a

‘

-
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ngatnon is ofteni_'" \zero-sum game. there |s one wmner and one loser lexcept where
damages are apportnonedl Lawyers thnve on the fman,csal return they accrue through
flghtmg the lssue aggresswely for as Iong as lt takes to settle satlsfactorlly And although

thls IS ot:casaonally necessary especually where no legal precedents prevall the agency

'lg htugatlom _lukely to cost the agency, regardless of the outcome of the case

; Out—of—court settlements may on occasnon also leave the planntuff (or hIS estate)

m better pos:tlon flnancnally than an arbltr,ated court assessment Ironncally the results
S . of damage assessments are one of the .pmme reasons that few cases have been taken t°
N ::1court and hence few precedents exlst m outdoor educatno?l Unl'ke gymr?astucs or -

i f‘.football m)urnes where the plamtlff is: llkely to have been sernously m;ured and perhaps

yrendered a paraplegl"'m or quadrapleguc in outdoor pursults the tendency is’ for ?acc1dent
L -jvlCtlmS to dleday drowmng exposure burlal |n an avalaryhe or frcm a ,serlous fall off a’ o
o ;-._-mountann More often than not the deceased is. under elghteen years of age and the |

e order of ten

":,.’.-'assessments for f%tal acc:dents to chlldren are so Iow (presently
- thousand dollars), that the bereaved parents normally avo:d the addmonal trauma of a
' "'COurﬁ case and settle out of 'court or do not attempt to make a clalm at all '



‘;_;--_‘these partncular parents not to sue However as was pomted out In the mtroductnon to

The author Is aware of ,1 .1' L

of ways 5l yet not a snngle parent sued Tha rehgtous bas:jf"of'_,the St. John anate

chool and the trust the boys parents had in the cnstltutlon s ;udgment also. nfluenced

S : :‘thls thes1s &s. soczetal att;tudes toward iegal rlghts grow more lndlwdualtstuc and as the L

L “7_-:}-expected standard of care of professnonals contmues to mcrease thls trend of

3 f}:‘non ﬁtlgatlon
N . feducatnon/rebreatnon :
. : .b-.‘_.Program operatlons WhlGh may help both the mdeual outdoor educator and ograrn : }i

,'dehvery agency conduct themselves and thelr programs.m‘a manner' whnch wm shleld

S ".'them from such legal actlons

.m def.mtely end and Canada wnll see a swing of the pendulum toward

_"i”lncreased Iegalh/*enforced accountabulrty in aII areas mcludmg outdoor

- i’n the fonowmg chaPter the wnter wnll ullustrate speclﬁc |eader Preparatmns and’:,"; S

. __,,4 D

e ”_ Dery supra n_-93
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xn Avonpme LEGAL LlABILITY PROPOSED STANDARDS FoR oumoon -

LT LEADERSHIP AND PROGRAMMING - -f Rl
Although thls thesns has dealt wnth such legally oruented concerns as avmdmg |

ljlvtlgatlon through proper handlmg of acc:dents the carrylng of 3uff|C|ent lnsurance and

' 'encouragement of. 0ut-of cou settlements whenever practucable the overall emphasus h

o ,fhas been placed on the runnmg of reasonably safe, welI—Eonstructed programs

At present due to the relatlve youth of outdoor educatlon programmmg very -~

i few provnnces have addressed the |ssue of conS|stency of outdoor educatlon

, _procedures employed wrthln thelr boundarles and no standards are natlonally recognlzed _ o

R to date Many educatuonal/recreatlonal agencaes and boards |n Canada are Stl" runnmg

‘ voutdoor programs on’ a completel’y ad hoc orgamzatuonal basns makmg program |nmatnon L

‘.‘_.“vdlfflcult for enthusnastlc but relatlvely untralhed Ieaders and yleldmg few custorﬁs to

‘ '-”protect the agency/mdlwdual from legal reprlsal { ould an acc:dent occur

In an attempt to help rectlfy thls lack of standards the wrlter has developed a set""

- of suggested gusdelunes and procedures based on the descrlptnon of the outdoor Ieaders P

“"flegally defmed dutles and pertment standards of performance outllned earller m thls o

' _ '_thesxs These pre-—determmed dutles mclude

1 'iThe duty to bequallfled RN o

' :The duty to navngate and gunde E - ,
The duty to supervuse o | ,
| ..The duty to mstruct o » ) :
l The duty to provude adequate safety measures C : i \

oA WL N

o Wher statute and case law have not prescrlbed the related leadersh:p and

E '.J',‘programmlng parameters the wrlter rehed upon a personal cpllectlon revlew and

, "7”_'synthes|s of. thenstandards establlshed and currently employed by a large number of
g boards agencle; and certlfylng bodnes across Canada the present custom m the land

- The result was a reasonably complete set of /eadersh/p quahflcatlons (eg a:

. fﬂ-canoenng mstructor mustbe able to swum one hundred meters) and programm/ng

"__‘;.guadelmes (e g all parthIpants must wear Mmlstry of Transport approved hfe;ackets

when canoe trlppmg) Wthh vary wath the type and mta,nsuty of actlwty belng pursued The R

'i 5 actuvnty areas lnoluded were hlkmg and backpacklng canoe and kayak lnStl’UCflOl’l and

o .'

\/\ 70 T



o pprogrammlng has been left to another wo;k

-

S credlble para—professnon wuthnn educatlon/r?creatlon circles, ot

‘ A The Duty to Provrde Quallfled Leadership

~ .

cL tounng and cross country Skl mstructlon and tounng

The wnter would Iuke to pomt out that these gundelmes are just that gurde//nes

L ,vfor reasonably safe low—hablhty programmmg They are not lntended to be a set of hard
- and fast rules whose lvnolatron wull certalnly result m needless aoc:dents and subsequent
damnatuon by the Canadlan legal system However these gundel:nes were drawn m

practlcal support ‘of the content of thls thesvs Wthh |s based on the statutory and »
. common Iaw responsrblllfles of outdoor educators and they are therefore worthy of

| revrew and thought lf not rmplementatlon

The standards suggested hereln are natlonally?elevant mlnima outdoor

- educators m each reglon must assess thenr own rusk elemen\“and adopt hlgher standards

where a partlcular risk -is great or where 3 number of rrsks overlap |n a unlque fashuon

Only safety orlented standards have been dlscussed the quallty of leadershlp and

T K
L s

Also dellberately avonded was a lnstrng of resldentlal camp standards lt was

"'“observed that the dlrectors of such camps have almost mvarlably been gunded by i 8

\provmcnal camplng and/or health and samtatlon standards The wrlter was more

And fmally these suggested gu:dehnes are only the ¥ 'st step_ they must be

)

_ ev@ated and modlfled 'by outdoor educatson practltlorlers who may then lnternallze them
“,and take ttlem mto .the held for. testlng and eventual natlonal acceptance Only then will

. ;they becorv?e a useful tool for those mutnatnng outdoor programs and for those seekmg a

f

-}-‘ilegal shield through the common Iaw power of custom But not untll such adoptlon aztd

Y dedia

L nmplementatnon has occurred can outdoor educators hope to achleve recognltlon as-a..

Leadershlp Quallflcatlons _'.ff_,:-_ ‘

lt has been s ated that potentlal outdoor educators and the agencves/boards hlrlng
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but also the experlence judgment and sensntnvsty needed to take people mto the L

’ ,outdoors L o L '. RS e Frl J. )
_ L The means by whlch the lndlwdual leader attalns the knowledge Skl" and R '
__l expernence hefshe needs may vary greatly Although certlflcatlon programs are an - .
efﬂcuent method of developlng skllls and Iearmng some of the factors whlch requure
' assessment and ;udgment thexr typlcal weekend c0urse format largely precludes the
T opportunlty for candldates to attaln suffucuent experlence and subsequent judgment and )
. senSltMty :

The wrlter wnll not attempt to stlpulate any- smgle mode of achlevmg sl.:ffnment

L leadershlp quallfucatlons Theoretlcal and techmcal knowledge and sklll acqulsmon may be
o DR

SR

o achleved through a‘ny ora comblnatlon of the followmg
1 certlflcatnon programs R '
E umversnty courses e

o 'workshops or CllnICS semlnars, conference sessxons
- "agency or. board mservnces .

: personal readmg ‘and of course o

' -practlse

: ldeally the wrlter would advocate a system of leadershlp development mvolw
: these types of learnlng combmed w:th extensuve apprentlceshlp and the keepmg of

‘Z detalled personal development logbooks (see Appendlx 1 chronlcallng the mdlvndual s

‘acqulsltlon of knowledge Skl” and experlence in the ﬂeld _ ' i ‘

“ ' Although many schoolteachers scout leaders a%d other volunteer leaders may |

feel thls system would be excessrvely demahdmg it one mtends to accept responsnbllty

; for others he/she had better be able to demonstrate that he can handle foreseeable

eventualmes Leaders must not overextend themselves they must not find themselves :

o

- 'too mentally physlcally or emotlonally taxed by the sntuatlon to sensmvely deal wnth

i

' ‘problems thelr partlcnpants may have : ' _ ,
' The experlence and other quahflcatlons a leader must have to lead an extended ‘

) deerneSs expedltlon will vary greatly from those one needs to take a group of chlldren

ona nature hlke in'an urban park. In order to dlfferentlate these the wrlter has rather

W arbltrarlly dellneated four types of programs based on: the relatlve tlme it would take to

P

Do
~



summons needed support servuces le g ambulance search and rescue etc) or to \
evacuate one or more accldent wctnms to medical’ ald The categornes are _ ;

_1:. . -' 'Day Instructlcm - usually occurrlng ln or. near an urban or rural center smgle snte
A vorlented less than one-half hour from support servnces _’ " L ; .
2 .v Dey Tnpplng = also usually,-quute close to @ Hmnimpahty, but mvolvmg some travel
through a parkland area one—half to three hours from support sarwces '

.\53’.v : Overnight Tnpping - usually occurrlng on publlC lands (e g natlenal or provunclal R

.parks) WhICh are some dlstance from the nearest munlc:pallty, three hours to: twelve

hours from assastance

4. Extended Tnpplng often occurrlng m wnlderness reglons lsolated from
' T

well populated areas more th‘an twelve hpurs from support serv:ces

The more lsolated a travel area and ’i'longer support servuces are estlmated , " |

PRGNS

. away, the/wnore competent and confldent thetleader must be |n assesslng the nsk to ea : :i
r. partncnpant present ina glven sltuatlonand rttakmg decnslons cént:ernlng what rlsk.s to . .
” avond (e g “portage), reduoe (e g set up throw line statlons below rapld) or: retam (i, e |

paddle on) A Ieader who does- not feel such competenc‘e should restrlct hls/her .
programs to more predlctable envnronments le g. wrth less major raplds Iess avalanche

_ prone etc.) and closer to support servnces {e.g, shelter vehlcle phone, etc) » :

o Consmentlous risk and partaclpant capabllity assessment is undoubtedly an

- mvolved tlme-consummg process but. efforts taken at thlS stage may pay many ‘
dlvndends in. trme and energy saved m resg;umg an unnessary accuden vuctlm sendlng for ' '
help and/or transportlng out a leader s mlstake Evee' if .an error in. e assessment |s |

' “made -and- -an- acmdent OCCUI’S the courts would certamly act more posntlvely toward a
leader who- demonstrated that he had thought’ about and ratlona éed the s:tuatlon before

de@c/:ndmg and not slmply gone ahead blmdly Followmg |s a hst of questnon' : eder must

be able to onfldently answ ‘favorabl before makln a decvswn to retam a gtven rlsk A"!" :
£ g Y. 9 > Lot

N

1. 'Am 1asa leader experlenced and competent enough\.to properly assess thls type of

‘4 rISk (e g weather cha _ e water Ievel vanatlon avalanche hazard etc) m relatuon to
| my own ablhtlestan»: hose of the group I am leaximgz L '

2. Do I as an outdoo leader have the abuluty ‘to deal with this I'lSk easnly "3 does s

<




L3y _:.What is, the real nsk of harm (physucal psychologlcal or socual) to the mdnvxdual

~‘

spartncxpants engaglng m the actwuty at thlS tlme7
-4 s acceptance of thls risk essentnal or hlghly desurable to meetmg the ob Jectlves of Lot
' the program -and of the partucnpants ‘or,is it extraneous or.: |rrelevant7 o

B 5. s the overall risk caused by a smgle nsk ora comblnatlon of mteractlng or

- 6 ls the risk readily ayoidabl.e (e.g., walking around a questl“onable_ rapid)?
7. Are 'the’ participants-phys’ic‘:ally m"entally and-emotionally prepared "to'de'al with the
. risk present m the sutuatlon7 Are they of suffucuent age lntelllgence and experlence
<ZZV o to personally assume the risk. , o R . '
: 8. "Does the group have the proper equlpment to deal w:th the risk and any accndents

\
Wthh are foreseeable eventualltles of acceptlng |t7

'
-

‘ 9 Do [ as a _Ie er have sufrflcaent emerggncy first a|d and survuval tralnlng to deal
-":v'vith any. a; dents Wthh are foreseeable eventualmes of accepting the rlsk7
.". S0 ‘.Has the agency granted me permzss:on to make such decisions oris thls rusk of the
- jtype whnch | should discuss with my superlors (if practlcablel )
- L 11 ' lr& addltlon to. my moral and ethlcal obhga‘ttons to.the partnc:pants will: the. - - _
- } ,accepta e of thls rlSk v10late any legal dutles I or the agency I work for have f%
" L ':the part?c?pénts {e.g., driving participants in an undermsured veh:clel’ - _ :
o A | In addltlon to risk and partncupant capablllty assessment skills, the outdoor "
educato{' must have relevant experlence Sl:l“S and. knowledge to.lead others in the | _
“ o outdoor‘ envaronment These fagcultles are mtlmately re&ied .as only wnth éxperlence and
. comprehensmrgioes one develop the eblllty to make consnstently wise decnsnons in
o varl&le sutuatlons‘ - | o
' Followmg 15 a. hst ‘of- leadershlp gundelmes for: those leadmg various outdoor o
@rograms ln a range of settmgs These are thlngs the leader candldate should know or be
_able to doto prevent and/or manage accudents or mlshaps Wthh may foreseeably occur
durmg the course of the type:of program planned Although only three actuvnty types
have been dellneated it is hoped that the reader can abply these gwdellnes to other .

s relevant forms of outdoor programmlng For. example although cross— country skingis . - /

' the only wmter actnv:ty dlscussed any teacher or leader taklng people out in vyugter e. g

Yo . ' -
' N ~
- .o . . . . . {
NS

n{-' o ) » . ');



&

175

snowshoemg wmter envnronmental studles etc) must be able to recogmze and deal

approprlately wnth msldlous hypothermla and frostblte both of whlch may occur ina

schoolyard as easily as in the wulderness (perhaps moreso as partlcupants are less hkely
fo be dressed properly or aware and conperned about these condltlons) |

Program Specmc Standards for Leadershlp o

H;kxng and Backpackmg

Daytrlppmg ,
Exneneng_e Has as least ten days personal and/or Ieadershlp hlkmg and/or baLckpackmg
experlence over the last flve years

EIID.QS.S The level of cardlovasCUlar and muscular endurance reqmred wilt vary w;th the

duratlon and lntens:ty of the hlke planned but they must be well over: and above that

T requnred to complete the trnp The leader must have suffucnept mental and physncal energy

reserves to deal wnth any emergencnes

' ring at or near the end of the. day
NaMQay_Q_n Has fravelled the route prevnously : d/or studled topographucal map and

talked to rehable others who have been there within the precedlng year

.= Eased on prewous expenence in the.area and/or map readnng can select a safe and

~

/t
appropru&e route for the group and’ the time avallable

' Q:Iust have strong map readmg and’ compass skills if going off trall and/or in unfamlll§ :

errain (see 'Duty to Nav:gate and Guude in thns chapter)
Enmmam_e_mal Eam_QLs Is. famallar with any potentlally hazardous spots along the route '
(e g. ledge walks creek crossangs etc) and is prepared to deat wuth these. '
Emergency ILalmng For:- . ~
Physu:'a/ Injury = Knows AB C s of basnc llfe support; can deal w, fh
lnterruptlons in airway, breathing and cnrcmatlon
= Can recognlze and treat common hlklng related in Jurles le.g. bhsters) and
condltlons e.g., dehyd\'atlon sunburn hyperthermla hypothermla etc.). .
- Knows how to deal with condmons pecuhar to group members (e, -can .

) tperform C R. if leading the aged or those w»th known heart cond:t:ons

to deal with an eplleptlc selzdre dlabetlc reactlon or allergtes if

partnc:pants with these condltlons are Known to be present

o= Knows how to deal wuth hazards umque to ‘the area (e.g., pmsonous snakes



»msects plants etc) ‘ ‘ co-
Lost Part/cvpant Has an understandmg of basnc search procedures |
' demarkatnon of search areas vand allocation of prlorltles Can assume a
leadershlp role in organ:z:hg;yallable people toward fmdlng a Iost member
wuthout endangermg or losnng them- also ‘ ) '
Group Lost or. Stranded If becommg lost or othermse delayed so. as to be
caught out overmght is at all possnble the'leader must be prepared to employr‘
~his avallable resources to shelter the group keep them warm and set up a
dlstress signal 1f necessary ’ o .
Ovemlght Trlppmg All of above plus | A _ .
| Expeugn;_e Has spent a minimum of ten mghts campmg out (preferably logged in the )
last five years) in. the type of tegrain and weather llkey to be encountered.
- Has lead at least five day trlps in similar terrain. _ | .
Naxma_tmn ls competent with map and compass and can select and follow appropr'late

route on maps.

Enmm_nmgmal Ea_c_tg;s Knows area's prevalllng weather’ pattern and can recogmze sugns

of pending foul weather {e.g.. wind dlrectnon and mtensutyr cloud types humudlty changes

»

(2

etc.) ) _ ' ¥
Physical lnjury'— Can recogrtize and treat exhaustion dehydration" joint
injuries (sprains, dlslocatlons) fractures various wounds and eSpeClalIy burns
 and scalds (e. g. from campfire, campstoves lanterns candles etc.). |
Qamp_ggaﬁ The Ieader must ave a degree of SkI“ in shelter constructlon fire bull&mg,
] cooking and so on as determlne by th%type of camplng belng do Jl%(e.g., tent versus
lean to or bush shelter open fsre Versus gas stove, etc). . |

= All leaders must be competent in the safe handling and maintenance 9 knlves and also

of axes and saws if these are to be used by staff and/or garticipan
'Extended Tnpplng AlI of the above plus

" EXxperience- Has camped out a minimum of twenty nights (logged in last flve years)
'~ Has lead at least five overmght campouts wnthm last five years.

Navigation = Must have:éxcellent navigatlonal skilfs. Is able to foliow a compass bearing in
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darkness bad weather or thick bush where vnsnblhty is llmlted
Enmr_o_nmgnm Ea;mm Should be famhar with. prevallmg weather pattern and reasonably

accurate and conslstent in- predlctmg the weather in: the upcommg twenty four hour

@ -
penod (seventy—flve percent accuracy deslrable) Although envrrohment ofﬂce and media-

, | forecasts can. be relled upon toa substantnal degree for day or overhlght trlps the Ieader
,must funotuon as group weatherman more often on longer tnps where no radlos are
. arned . - o 4 .
, Physma/ /n/ury The leader must be a competent first alder capable of
' 'deahng with the tremendous varlety of foreseeable accndents and lllnesses
part:crpants ‘may incur. ' , e S
'-f_-,- He/she should’ be capable of assessung the potentlal consequences of
V foreseeable m;urles and ullnesses and ;udglng when to send for help and when
to evacuate'an ln)ured or il part»cuprant ST . L .
. Loss of Food Packs The leader must know how to strlng food up away from
‘ wnldllfe and shouid have an: emergency contlngency plan to deal with the loss
- of one or more food packs. ‘ '
. Canoeing and Kayakmg ‘
' Instructlon (Open waterl . ,
' Exp_e_n_ep;_e ~Has paddle@enough to feel comfortable in and around small craft
Skills ~ ls a capable paddler ie., can steer a canoe from stern or, solo or has complete .
dlrectlonal control over kayak. N | -

Aquat/c - Understands and can perform the heat escape lessemng posmon

L}éLP) for three minutes. e I
- Can swim one'hun'dred meters c'lothe’d and"wearing a’ Iifejacket

~- Can perform a reachm}assnst froma dock ?nd from a smaII craft

*

subsequently towing the swimmer to safety ,

—Can. swim flfty meters clothed and wearlng a life jacket towing another
person similarly dressed. A. -

- Can perform a towing rescue _of another craft

ol

¢ .
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. river, lake). ' . S s .
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Physwa/ Injury - Knows and can confldentally deal wuth airway, breathmg
and curoulatlon problems o . - '

- Can perform maouth 10 mouth resuscntatnon on-land and in shallow water.

. " - Understands hypothermla (both immersion and msndlous) its causes, = ¢
prevention, sugns and symptoms and can treat someone-suffering from It

--Is aware of signs and symptoms and emergency treatment for any
“ condmons umque to partncnpants r_,(e .g., epllepsy diabetes, etc).

Day Trippmg. All of the above plus " -

five years logged whlle paddllng on the type of water the trip is to be taken onleg., ..
Fitness - Has suffncrent upper body strength and endurance to have energy in reseve at
the end of the paddllng day to deal ‘with contlngencles occurring then '
- Must not have problems ‘keeping up’ wuth group due to a lack of fltness or paddllng
skill. s l .
Namgang_n Has travelled the route to be taken previously and/or has’ spoken to reluable
others who have travelled the route within the last year and under sumllar water
condmons
- Can select an appropriate map and follow a planned route while paddling (i.e., knows
where group is on the map" at alt times). |

- If paddlmg on a lake or river without easnly dnstnngulshable landmarks (e.g. |slands) good
map and compass skllls are necessary (see 'Duty to Navigate and Guide’, in this chapter)

- If pa Iy']gon a rivel with bends and partial obstructions, can read the river well in

5
advancé and l'ead the. group down the safest channel knows when and where to stop and

"': 4 .;, .
SCOUI B ,:v.r -

. ~ Understands water hazards typucal of the area; winds, electrlcal

tldes %Jrrents and underwater dangers rocks deadheads, logs, drop-—offs and

holes andel\ow to avoid or deal with each.

.- Musf kno» ﬁ: ater condutlons (i.e” low, hngh in flood) and how this will affect the

e
E

Exger_mnc_e Has at least ten days of personal and/or Ieadershlp _experience in. the last .



r

| Aquat/c - Can perform appropnate resc-.:e of dumped or swamped craft
(own or other) . _‘ |
- Can perform artificial resuscntatlon from a canoe or kayak (|f lake or, ‘ocean
paddlmgl A

Physical /n/ury Understands potentlal hyperthermla |llnesses (le sunburn

-

heat cramps, heat exbausnonand heatstroke) their preventlon slgns and

'symptoms and treatment. . ‘%’

S

Overmght Tripping: All of the above plus:

'~ Has lead a minimum of five day trips.
Navigation - “Skills. must be at or. abave' Day Trlp leaderalevel depending on area travelled

Route. following ability is crucnal if paddlmg a Iake system with poorly |dent|f|ed portages

- and especnally if on a river with rapuds or falls requmng scoutlng and/or portaglng
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Environmental Hazards - Knowledgek’ht or above day trip leader level, commensurate wuth

demands of route and region. s-*-_gﬁ -
- Knowledge of area's prevallmg weather pattern and nndl&tlons of a pen

wrnd dlrectlon humldlty changes “common cloud types) s
-Ememensx Training Eor. | ‘ . ! W

¥ : ©

Aquatic - Able to organiz.e'-\and execute the rescue of one or more boats

and/or swimmers in difficulty, in thet type of water the trip will take place on’

{e.g., river, lake, etc.).’ . '

Physica/ /njury — Can perform a secondary body survey and treat fractures,
. wour\ds an_d burns -fo"res’eeabxly o'ccurring in or a_r‘ound camp. ‘ ,

Lost Partici pant - Has an undérstandi’ngj of basic search procedures-,"

demakation of search areas and allocation of priorities. €an assume a

leadership role.in orgnizing available people toward ‘finding a lost -me}nber

~

.

without endangering or losing them also.
Survival — an light a warming fire quickly and confiuently.
Campgraft - Is competent in the usé, care angd mamtenance of knuves and saws and axes

if these are to be used by staff and/or partlmpants

Extended Tnppmg All of above plus:

Exp_ama_ng_é Has spent at laast ten’ nights canoe/kayak campmg within the last five’ years i
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L
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Exmr_m Has canoe/kayak camped a mlnlmum of twenty mghts logged wrthln the Iast

five years. E « R
- Has lead at gast five onrnlght canoe/kayak trnps over last five years. .
_ Navigation - A competent nawgator able to follow a nver route prectsely on a map and
“able to take and follow a compass bearnng on water or land. o , :
Enmmnmemal ljazar_dg Cannot rely on’ reglonal long range weather forecast must be
able to read signs and to p@dlct local weather over upcommg twenty—-four hour perlod
with reasonable. accuraeWseventy five percent desurable)
_PhyS/ca/ / n/ur)7 The Ieader must be a competent flrst a:der capable of
dealing with the tremendous varlety of foreseeable accndents and nllnesses

partlmpants may incur whrle paddlllng or camp:ng | . ks

" Loss of Gear and/or Food Packs ~ The leader should know how tc%e m\and
check that gear and food are secured in boats. B o ‘ :
— The ieader should'hiave»contingency plans to deap)ith_the potential loss.of
'* one or more boats and/or their gear.
. 2

Cross—Country Skiing .

, Instruction . -

Emnem Ha skiid enough to feel comfortable on skils on the terram where the class

will occur

S!sllli Can ski

above level of average skier in the group. '
Em.emm ILE.ID.I.D.Q Eor:

Physical Injury - Can recogrize and deal with airway, breathing and

ell enough to safely negotlate terrain covered in the class. Can ski at or
i

circ’ulation.,(b'le_eding,' shock) problems. ‘

- Unders "ypothermia and frostbite causes, prevention, signs and
symptoms and treatn’rent. . - !

-—'_is aware of siéns and symptoms and emergency treatment for any

~ conditions unique to piticipan'ts. ‘

<
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~ Day Tnppmg Al of above plus S 1

2R "Ezgp_eu_emg Has at least ten days of personal and/or leadershlp sknng expenence ’

3

”logged in the last five years ’ | S - e ;\, L N L -
'-EIIDQ.S.S Has suffnment total body strength and- endurance to keep up:with. the group and o
have areserve left over at the end of the day to deal wutﬁ cOnttngencies :

: S_!sﬂ_[s Is able to perfor@w a &iagonal stride with wetghtshlft and is able to stop at wdl on ,.

Sl 3 downhill run usnng a snowplow or ott}er br Jaklng techmque (gther than falhng down)

»'Namga];m Knows area from prevuous experlenée and/or s able to ‘follow route on tra:l
or topographncal map o T : oDy ,‘ S o
—Must have very strong nlap and compass SklNS ;f gomg off establlshed tralls (see 'Duty _—
to Navngaé and émde m this chapter) R N S R
Enmmnmma ljazau:s ‘Must be extremely competent and expenenced if ptanmng'to
lead groups m terrain where Judgment demsuons must be made concernlng potentlah g

avalanche slopes or any other natural hazards pecuhar to the” mountams such as K Sy

RS

] 'Shguld be prepi to treat fractures spralns dlslocatlons .
_and wounds. yvhuch' may foreseeably re t from falls. - AL
Overmght Tripping: AII of the above plus . ( o @ o 9-,@‘ -

Emue_ngg Has spent -at least ten nights out wmter camping in the modé the- group wnll )
use, logged within the last five. years .l T B : , ' _..' -

~ Has lead at least five wnnter dayrtrlps J : : o e

Skiils -~ Must be a profncnent skier on flat and hnlly terrain, able to steer and stop at wnll

while descendmg hnlls with a pack welghung one quarter of the Ieader s body welght

| Namga_ngn Must be competent with map andmcompass, able to travel day or night (see ‘
'Duty to Na\ngate and Guide', in this. chapter). S RIS | B D
3

i



_ -~ B

s
N A . ST . . . . M
Civean . I N P

_ tlazar_ds Able to coghize foreseeably hazardous a%as from a safe v

dlstance and k y ond them {e. g\ by selectmg an alternate routel or reduce thelr potentlal =

_ -;..lmpact (e g s-desteppmg down 8. very steep wnndy traul‘or wearmg avalanche cords and

>

' _ transm;ter*—locators when crossung a potentlal avalanche slope) _' -

= Should have some Imdprstandlng of the area s, prevellmg weather pattern and (

.'rlndlcatlons of a pendlng storm (eg. wmd dnreetlon hurmdlty changes cloud typesl
: _Phy.s'/ca/ Injury - Must be a competent‘ flrst alder able to deal wuth m;urles
- «foreseeably resultmg from falls whlle skung or from cuts burns or scalds |
sustamed in and around carnp _ L - \ s .
- Has procedures and tralnlng ll'l vuctlm evacuatton S .
Surwva/ - Can llght a warmlng flre qu:ckly and confldently o v
5 -Should be ablé to construct a wmter survnval shelter (e g. snow ‘cave, trench

- |gloo quinzee or. lean to)

) Q_ampgr_a_fj Is familiar w:th the: mode of camplng belng used and can organlze set—up and

break down qulckly _
L

- ls competent in the safe use and care of knlves and saws and/or axes if these are to \

be used.

Extended Trlppmg All of above plus )

Exp_e_pm_c_e Has spent & total of at least twenty wsnter mghts out in tents, tarps and/or
' snow shelters logged over the last’flve years
- Has lead at least five overmght tours . . ) .
N_agugay_og The leader must be a highly skilled navngator ‘able to draw and then follow a
route suxtable to the group s skill and time avallable . ' ,

- He/she must be extremely competent with both map and compass

Environmental ljaza_Lds Cannot rely upon regional long range forecasts leader must be
able to read indicators and predlct weather over upcoming twenty—four hour period

(seventy—five percent accuracy desirable_l;

. Physical Injury — Extensive first aid knowledge and training is a prerequisite

to leading anyone any appreciable distance from medical support services 'in.,

»
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flre-llghtlng and shelter bunldtng cookmg and equlpment malntenance -and repalr

‘ these re: .

1 The nature of the actnvnty (l e, the actlwty pursurt Iocatlon duratlon season)

3 The experlence and- expert:se of the staff

’ _requnred for. summer programs le. g hlkmg and backpacklng canoelng ‘étc) than are

wunter con nons‘ T PR :f

Searclz and. Rescue lf slsnng in mountamous terra:n avalanche search and: s
rescue tramlng and pnocedural knowledge IS essentlal .

Camng[.a.f_t Leader must be a hlghly skllled outdoorsman especnally in areas such as" S =

.1‘

P ;0 S

»

-';Leader to Participant Ratios ’_ T R R © s

All sohools and @tdoor programmmg agencnes are faced wrth the task of
establlshmg leader-—partnc:pent ratlos for thevr varlous outdoor programs Although many

factors may r’equnre con5|derat|on in arrlwng at reasonable |lmlt$ the ‘most. |mportant of

2. The degree of real risk llkely to be’ encountered

o 4r The age, lntelllgence and expenence  of the students and the

5. Tlme and dlstance the group wall be from support servuces

“An extensrve review of ratlos currently erglployed by a wnde varlety of boards and

' »agenc:es ‘across Canadahas lead to the recommendatlon of the ratlos presented on the

followung page SR N ' o , :

. The ratios have been seasonally categorlzed with somewhat less leadershlp staff

. necessary for w:nter outtrlps (e g. gross— country skung etc) where cold weather and

could prove crucial should the des:gnated leader be in jured or become i, Wherever

sexes. -

snow automat‘lcally increase the real risk present in the SItuatlon " A . '.-5!.

Although one leader may sufflce for on-site lnstructlon a mirimum of two

iy

. people should accompany groups on day trips, overnlghts and especually on extended

outlngs In addmon to sharmg group manegement and leadershlp responsubllmes this

possible, if the partlcupants_are co- ed, the leader and assrstant(s) should represent both
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'Par’a'm:pt"-r,é :

D'a'y‘
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Day
- Tripping

Overnight
Tripping

’
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. 1>

<10

1012 -

13-15

18>

10-12
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18>
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10:1
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‘_15:1

- 20:1
+ 201

_ 6:1

8:1

12:1
a1
61

61
é:l
12:1

8:1
10:1
12:1

ade L

' 8:-4'1'.”.

10:1.

157
201
201

61

‘8:_1 »

T 100
e 1’2:.1
161

e

I-E):‘."I o
12:1

6:1‘ ,
- 10:1
12:1

Adeduaté staff ratios are of cruciél concern. As some .variations'will exist between

programs (e.g., novice kayakers requirg a lower ratio than canoeists), agencies and

leaders are advised to verify their ratios with experts in. the activity pursuit in questio



: manager in the case of an acmdent or. mnshap o » : ';

Assrstant Leaders \ S L
‘ As“a general rule, no. tr|p should have more than one Ieader any and all otl{ers
must agt in an ass:snve oapacoty for. that partlcular outing. Roles may be swntched on.
subsequent trl‘;ss‘ but a clearly defined hierarchy of leadershlp is essentlal espec:ially in Y
emergency sutuatlons where. autocratlc decns-on—makmg must domlnate And while some’
> leadership functuons may be shared where the groups Skl” Ievel is rggh and the nsk Ievel
is low, one individual must stlll be the designated, Ieader and asléume the role g;g,r;oup |
Usually the most the most skllled and expenenced person is the desngnated leader.
Although he/she |s often/ the oldest adult superwsor this is not always the case. The '
Ieader should be at Ieast slxteen {and preferrably elghteen) years of age and have met the

leadershlp standards outlmed earller in thls chapter.

»

" Assistant leaders, on the other hand ‘may be somewhat younger '(agaln at’ least

- sixteen) and less experienced and skilled. Indwlduals acting as assistant leaders vshould

' have participated in at least three ‘similar trips dnd must have sufficient skill and fitness

such that they will not fnnd the travel excessively taxlng Like the leader ‘they must have
reserves of physncal mental ang. emotlonal energy remaining at the end of each day to
cope with possnble emergencves They must be able to read and follow along on the map
they will betravellmg wuth and must have advanced navigation skills if assisting on an
extended expedition. Assistant leaders must be famlllar w;th the type of terrain and

lnherent hazards they are likely to encounter, and know how to recognize and deal with

s

these safely Finally, they must have at least basic rescue, lifesaving and flrst aid skills .and

these should understandably be weli- developed if the mdaxfdual is to assist on an

extended expedmon : ' | -, ‘

Once an mdavudual has assisted experlenced leaders over a number of logged trlps

and his/her theoretlcal knowledge technical sknll experiental judgment and group

(

sensmvnty have had suffl(:uent tlme and opportumty to develop, he may become a primary

leader. The leader ship devel.%pment cycle is completed as he begins to spend some of his

time helping to develop other potentlal leaders functioning as hls assustants



‘B. The Duty to Navigate ‘and Gunde L

- ‘.“.

1 .
The second major area of duty an outdoor educator has is the duty to navngate e

‘and guude his charges Whule the duty to navigate is r’elatlvely stralght forward as it relates

to specnflc route fmdmg and followmg skills, the duty: to guide is somewhat more -

nebulous in deflnltuon lt pertams to skllls mvolvmg\group management both on and off .
the trail and |n camp mcludnng such varled aspects as dally plannmg and organlzatlon and
:ndnv;dual and group motlvatlon problem solvmg counsellmg and debrleflng where these

are approprlate These are Skl"S whith develop slowly over tlme .are only mdlrectly

related to the safety of the group and will therefore not be dlscussed further
Navngatlonal Skllls Requlred of Off~ Trail or Isolated -Area Trip Leaders
In this section the writer wnll concentrate on specuflc assessable navngatlonal '

~ -skills which leaders should feel confldent with before undertakmg the Ieadershlp of

[}

others on offa—trall or 1solated area trips. These srtuatlons may occur on daytrlps but

!

' they grow increasingly llkely as the trip length mcreases Before attemptmg such an

excursnon the leader should be able to ' 3 » A [
mae LY AL

~ Read and mterpret access and’ topographlcal maps and their Iegends

= Onente map to grLund

thk - Pomt out features'’ map to ground and ground to map . (
- = Navrgate cross— country usrng map only (no compass) when V|5|b|l|ty perm:ts(
- Measure dlstances on rnaps accordln’g‘ to thelr scales a . "
= Name points on a map by grid reference
~ Select map(sl of appropruate type and scale for terrain and trip duration.
COMPASS," - - |

R

"~ Measure bearlngs ‘From map

- Convert grid bearmgs to magnetic and vice versa.

- Explain dlfference between true north grid north and magnetic north
- Loca\d:rectlon of travel '
= Foliow. a bearlng and mamtaln dlrectlon even ih bad weather or Ilmlte'd
visibility (e.g.. whlte out, darkness, thrck bush).

- Fix position by taking bearings on kriown features and triangulating



T gy

. ROUTE SELECTJON ,}

»

ldentify safe-routes on the map appropruate to the group s ob jectuves
- - Locate and mdlcate evacuatlon routes, squrces of help etc

- Make out route. cards (see Appendlx 5)
-~ -\Mak:e_ realnstlc time am\?lfflqulty appraisals

4 . . . - . 4

. e - . '
’ . [ . »

C. The Duty to Supervnse
Standards for Program Supervision
In addition to the maintenance of 'ade‘quat'e Ieader—part.i—cipant"ratios, leaders must

- also' take care to set up a sypervision schedule which providés extra close supervision

LIS

° where;
1. 7

~

 weaker, less knowtedgeable and/or less skilled partlcnpants are attemptmg
N somewhat risky actlvmes an
2:_ participants are engagedm an activity in @ more inherently hazardcusarea e.g.
‘'stationing a Ieader thh a throwbag just downstream of the rapnds most hkely to
produce swimmers). .
Only.mature,. com‘petent outdoor students should' be allowed toh"e-ng.age in-any .
‘outdoor'activ'ity vyitnout direct, close 'supervision and the Ieader must ensure that the

soloing individual or group has an emergency sngnal system for summonsmg Ieader

: 'aSS|stance should it be requged ' -

Another aspect of superv:smn pertams to the use. of agency equnpment (e g
canoes, skis, ropes courses, etc.) during non—program t_|mes Whether locking such'
equipment up to prevent its unsupervised use feg., chaining canoes together) or warning

participants to stay away from certain areas or apparatus (e.g.. permanent ropes course),

a system must be established which is suitable to both the equipment and the participants -

likely to be attractedstc it. For example, where a warning may be adequate for adult

participants, young children may require more stringent enforcement to keep them from

such attractive nuisances. ‘

S



D. The Duty to lnstruct - )
)andards for Program lnstructlon 4 . .
Instructlon may lnvolve the teachmgxof background theory; physncal skllls and/or

'safety procedures In each case lnstmctlonal techmques and methodologles must be

- approprlate to the age and ablllty level of the partlcxpants The methodology employed

should involve: - .- ‘ ’ _ _
1. .. A visual example (eg demonstrataon film.clip, ﬂlustrat;ons etc),
2. An explanatlon of’ what the partICIpant mus(t do how and why _
3. Progressuohs in bothlearnmg the basnc sklll and bEnng able to apply it in nncreasmgly
demandmg enwronmental situations (e.g., practlsung turns while skiing down open
',easy slopes before trylng to manoeuver through trees)
4.  Time for each partucupant to master each progress:on before belng moved on to

Q

riskier ones,. o .

5. ' Anavoidance of any. elements of competition durin'g 'the cognitive (trial anderror)

and assocuatlve (feedback) phases of learnmg only those ‘who have mastered skrlls
at the autonomous lautomatlc) ievel should be allowed to test their SkI”S agamst the
clock or others. - L o o

E. The Duty to Provide Adequate Safety Measures T ' o

Prbgrammmg Standards

| Before dealing with guldelln_es specific to individual actiyities' relative inten'sities, it
would be wise to enhance brevity by listing precautions common to all. Following this
general listing, more specific program'differences will be elaborated upon. '
A decision to offer a partioular'outdoor education pro'gram {i.e., day trip,
overnight or extended outing) must not be made until“the following jdstificational, . -

. loglstlcal and economic factors have been conS|dered | '

1. Wouid the proposed tr|p help the ‘agency or board meet its pre— determmed goals | <
and objectives (e.g., cognl'ave ‘affective and/or psychomotor development) (see
Appendix 2 for Some Goals and Objectives of Outdo Programs)

2. Is the pro’pose_d trip suitable for participants of the age, intelligence and experience

expec_:ted‘to participate (e.g.. seven year-olds should not be taken on extended
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wmter camplng expedlt’ ions in wnlderness terrain)? If not partncnpants must be

. 'screened or a\more su:taple (eg shorter less hazardous) route must be found

4

ls a quallf'ed Ieader (see Leadersh:p Standards in this chapter) -and one or- more.

lstant lead.ers (see ’Assustant Leaders’ in thls chapter) available?

Has the proposed route been revuewed and preferrably pre-—travelled o) h,azardsfj

may be assessed and alternate routes Iook%d at if necessary7 Is the trail or
:topographucal map to be used. accurate7 If not make “any addltlons or‘*correctnons
necessary R _ ' _

Is potakyxzater avallabe ln suffucnent quantlty (at least two hters pef person per

day) along the route or must it (or fuef to melt or boil it) be. carrled7

. Does the group have adequate personal, grqup and safety equupment to attempt the

trip, and if not can it be obtamed prlor to departure7

Is lnsured transportatlpn (e, vehlcle and mature quallfned drlver(sl) avallable for
partlcnpants and equupmenf to and from the route®A public carrier’ should be used
wherever possnble and if. prlvate vehlcles are drlveh the drxver and vehlcle should

‘be insured fo at least one mllllon dollars personal Ilabllxty ‘and personal mdemnlty

- Is the trip economlcally feasuble7 Consuder transportatlon food, leadership,

equnpment and other sundry expenses Who wnll pay for these expenses; the
parthIpant or hIS parents a sponsorlng bOdy or some comblnatlon thereof?

Once these questions have been satlsfactorlly answered and a decision made to-

proceed, the program must be advertised orifitisa sghool sponsored program, parents

: must be notlfled lnformatnon written on advertising material or letters to parents should

include’ the followung

1

2
4

o

.

Name of the sponsoring agency or school

Type of trip or activity

Name of leader and assistant(s'l

Goals and objectives of trip or activity (see Appendix 2 for Some Possible Outdo'or
Program Objectives) T

Dates and times (including a safety margin for lateness returning)

Location lie, trip route ‘

Pre-requisites where these exist (e 9. age. experience, fitr/es.s etr)

/ i



- 9, . Rules and regulatlons conbernmg partrt']pant eonduct (e

,“ o ‘: N - ' .“ --,;".‘ '.190’ ’

8 Nature and scope of known and su§pected l’lSkS _ e
no_alcolt'ol or drugs,"efc.) . g
-10.. Cost to the. participant, if any SRR . , | ‘

1. 'Roughly the equipment the- partncupant must prowde (e. g aII Jjust personal clothlng

| and sleepmg gear etc) | ‘ - ‘

12. Date, time and Iocatlon of partlcrpant and or parent pre- trlp meeting if Qne |s to be
held | '
(See Appendlx 3 1 for Sample lnformatuon Sheet)

A program regns»tratlon form or sectnon usually accompanles the program
mformatlon and in addition to the’ standard mformatlon collected li.e., name address,
phone number, sex and age), a partrcnpant:acknowledgement form or sectien should-be
incloded. Here, the individual signs and dates his understanding of the program's

' tpre—requisites and his agreement_ to abide by the rules and regulations outlined. If the.
participant is under e} htieen years of ag’e his parents’ signature provides 'permission or

consent for. hlm to partncapate and for the agency to abtain medical care in an emergency:

Vo

in the event the parents or guardnan cannot be ‘contacted. Neither signature (partrcnpant or °
parental) reduces the agency's legal responSnbllty to the partncnpant should the agency or
one of its employées be negiigent.

. (See Appendix 32 for Sample Partlc:pant Acknowledgement Form)

~ Yet another important element of pre—trip administration often accompantling
program information and acknowledgements is that pertalning to the participant's current
h-ealth status..Statement of health forms should request the following inﬁformation:

1. Medical information including recent illnesses as well as chf'onic conditions (e.g.,
allergies, epilepsy, diabetes, etc.) and any-medications b.eing taken. .

2. Any potentially limiting disabilities (e.g., chronic bad knee).

3.. Any ohobias’which may relate to conditions or haiards which are |ikely to be
encountered on the trip le,g., acraphobia, agoraphobia (ooen places}, claustrophobia,
hydrophobia. etc.). An individual who cannot sleep in a tent \lvith others could
become accident prone after a ¥ew restless nights.

4 The individual's provincial medical health care number.

5 The name and phone number of the individual's family doctor

~
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. 6: | Emergency contact numbers (preferrably parents guardtans or relatlves)
7. Requnrements for a pré-tr:p medlcal exammatnon lf this is a po))cy Thns cou)d be
.. desrable if engaglng in an extended expedltlon or |f partncnpants are from specnal
o groups such as the aged or dlsabled '
(See Appendnx 3 3 for Samp)e Health Record Form)
Once the number of partncnpants and the;leadersh:p has been estabhshed the
: Ieader(s)/organlzers must do thenr more detalled route plannmg program |nstruct|on and -~
7§uperwsson schedu)es, as well as menu p)annlng group equipment and vehicie checklng

and preparatlon and flrst“%nd supp)y check)hg and restockmg {See Appendlx 4 for

3uggested equipment, )«sts) -
Whule studymg the route (wh i B and back loop- or pomt to .point), one or
 .miore sets of emergency procedures P - inent to mishaps occurrmg at different points’
: along the Foute must be' established (i €. what situations the )eader can d'ea) with, where
and when attempts will b made to evacuatxversus sendmg someone for outsrde help)
All access and.egress pomts must bé noted along the rOute and for extended trips,
coples of thls map must be Ieft with the ieader’s supervisor as well as wuth
representatlves of the most I)kely support rescue servicels) in the area of travel (e. g
.National or Provihcial Parks Department Provincial. Forestry Servnce etc.). For-overnight
or longer tr:ps the rou map should be -accompanied by a route card lndacatmg likely
| stopping points (eg points of interest, camp), hor:zonta) distances between these ponnts '
elevation gained (If h)kmg or skr touring) and lost and realistic estlmatrons of travel times
based on these factors as well as the size (the larger the group the slower rt travels)
fltness and skill of the group. (see Appendlx 5 for Sample Route Card form)
Although normally prohlbmvely expensnve and unnecessary, those Ieadmg
~ extended trips in isolated areas with few evacuation points may need to look into
carrying a tvy_o-way‘radio or otherwise arranging a communications system with the
outside world.
In addition, the Iocatlon phone number and quickest route(s) to the nearest
phone(s), transportation and medical aid (ie., doctor hospital, ambulance) must be noted
Everythlng done in preparation for the trip should be togged in writing and dated.

This provides a useful plahning resource as well as a potentially lmportant legally °
\
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' recognlzed document should an accndent occur due to curcumstances which |mply Coe

)

3 -madequate preparatlon e ok q'f: E S T Th R o ;-

The agency dtrector and trlp Ieader must have the followmg mformation recorded

]

. before the trlp leaves: T e T

-1 Regnstratton forms' mcludlng emergenqy contact numbers

. Statement of health forms and consent for medlcal cére

w

tnformatlon on staff members, mcludmg statément of health records next of kln
_ o .
" and emergency contact numbers

~

Staff contracts .

List of peop_le travelling in each vehicle (if more than one is being used),

Pe_rsonal and clothing description of each-person :

SN ¢ R N

List of support services in the area (e.g. police; hospital, etc); names and Inumb'ers
where possible i A‘ - |
8. Map and route card '
9. Estlmated time of arrival and date and time to begm search operatnons lf group |s
Iate " , _

o The leader must carry blank accndent report forms (see Appendlx 6 for a Sample
Accident Report form) and the agency must file aII completed forms in case of
subsequent iegal action. The agency must also carry a liability msurance pohcy Wthh
covers foreseeable catastrophtc eventuahtnes

At this po:nt partlcupants must be given detailed personal equipment lists and a
time one of two shopplng days before the trtp must be set aside for Ieaders to check
. partlcxpants clothlng and equ1pment to make sure it is adequate Thls is especnally
|mportant on overnlght or Ionger out trips where the leader cannot supply enough extra
clothing and gear to outfit those who come underprepared. (See Appendix 4 for
Suggested Equnpment and Supply Lists)
~ The weather forecaset for the travel area shouid be checked the day before and
then agam Just,_prlor to departure at which time a decision to proceed. postpone .or

cancel must be made..



'Partlclpant Preparatlon . o . o .

. .
.

-

in addltlon to taklng care of thls plethora of admlmstratlve detalls and ensunng

,that they are quallfled to Iead the excursuon the leadershlp team must ensure that the™

partICIpants have the requ:sute safety knowledge fitness and techmcal Sklll to go'on the.

ftrap if they do not the area selected must be changed, the actuvnty modlfued or the

participants restrlcted

group

1

For day trlps regardless of. actuvsty or season, the Ieader must review with "the

1

»

and llfejackets etc.) _ .
Travelllng SkI”S ,gpro'priate to the environment (e.g.. hiking single-file to avoid
creating multlple trauls) and respect for pubhc and private property

Emergencyprocedures (e.g. what to do if the partlmpant becomes separated from

- the group and lost).

The causes, preventton early signs and symptoms and treatment of 'hypothermia:

(year round) and hyperthermla (summer).

A Safety briefing explaining in detail alI\of the inherent risks the participants may be

exposed to (eg water hazards, mclement weather wild animals, 4tc) and the rules

and regulatlons belng enforced which were desngned to avoid or mmlmlze the .

.potentlal effects of these r|sks fe.g.. no food stored in tents), ;

For overnight or longer duration outmgs this lnformation should be supplemented

. wuth the following outdoor living skills lnstructlon and preparatlons ‘

1.

3

Partlcnpants should learn the route and how to read the map they are travelling on.

On extended trips, map and compass instruction may be a prerequisite or form part

of the trlp program itinery.

a

Participants‘ should.be taught the skills they will need 'to set up and oreak camp (e.g.,
tent erection, wood cutting and fire lighting and/_or the use of stoves and/or :
lanterns), basic knots and lashings. personal and group sanitation procedures (e,
washing dishes and clothes, garbage and human yyaste disposall and packing.

methods suitable to the type of travel (e.g. efficiency of transport, dryness; etc)

The arainiln mitet ha hiriafad ~mananrminm iba mmme mmmle om0 _ o
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. The propet care and use of all equnpment (eg skls boots and. poles bodts, paddles'

’



' observe from a safe dlstance dont dusturb unnecessarlly and take proper care of

.

foodstuffs to avond attractmg wnldllfe into camp S T o SR S

1

,.4‘.»' ‘ Although the leaders may take pnmary resohsublllty.for menu plannlng, partlclpants

“

on extended trlps should be exposed to the basl:c theory behund such plannmg (e g

four to seven thousand kllocalones per partnc:pant per day dependmg on éxertton

requrred increase’ carbohydrate and fat intake- and decrease protelns etc) as well
s ',, T e . v . . . .-

-~

-as meal preparatlon - . , S

-

‘.'

5. - ‘The AB Cs of basic life support lle restoratron ahd malntenance of alrway,
| breathing and cwcuIAtlonl sheuld be taught in addltlon to tralnmg in the care and
preventuon of sunburn, burns, laceratlons and lnsect bltes and s}lngs (summer)
6. . Participants must demonstrate or. be glven tlme and opportunlty to develop

sufficient physwal condltlomng and “skill to meet the tequurements of the out trlp

_ LY
e o — — P T

3

7. Every partncnpanishould carry a whlstle and be taught a consnstently used

’ emergency communlcatlons system {e. g. one whistle blast means attentlon two .
\ P

means lm comlng and thr‘ee means 'l need help) , ‘
The Ieader should keep & checkllst of’ each student s pre trlp exposure to these ‘
ltems for fllmg by the Ieader and/or supervnsor prlor to departure '
" In addition to these general concerns and preparat:ons releVant to all types of
outdoor travel, following are a number of rr,lore actlvuty SpBlelC ones pertment to

_daytrlps overnlghts and extended expedltlons : 4 e
- o : o,
_ Program Specific Standards

Hiking and Backpackmg o . L e R

1. Partvcnpants with recent or chronic knee in ;urles or other ;olnt problems whose

recurrence is likely to restrict the individual's moblllty should not' be allowed to

~

. <

partncupate on extended expedmons without a doctor s approval
2. . Because of the potentlal additionsl l’lSkS of acute mountaln sickness and/or
o pulmonary edema, only extremely experuenced leaders and groups should hike :
above ten thousand feet (three thousand meters).
3. - All equipment must be checked for its suutablluty to the partlcupant and the type of

\

trip (e.g. Ilght hiking boots versus heayy;—duty cllmbmg/mountalneerlng boots for
_trail walking). 'f‘*’j : % ’

¢
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‘4., ‘If steep slopes (éspecnally ones whnch are slnppery if wet or |cy) are to be cllmbed
o ;descended or traversed the group should he roped up When domg so the 1eader '

"must decide on an approprlate distance to place the hlkers apart (one fallmg should

not Jeopardlze others) o o~ :‘“f'

i,

5. Conslderatlon must be glven to party size and dlstnbutlon when hiking up steep

scree slopes

-Canoe/ ‘ayak Touring | ' ‘
t.faced with a large group. (1 €. more than sixteen people) boats should be
'.A-'organlzed mto floatlllas of 5|x or less craft with one boat desngnated as lead and
.one’ as sweep ln each- group ' - _ P
2. Where the physvcal fltness and/or technlcal skills of the group var; each boat and
: ‘Deach group should be heterg?geneous W|th respect to. physncal strength endurance
'and Skl” fi.e., weaker paddlers matched with strong)
3 The responSIbllmes paddlers in each group have for one another should be outlmed
' as well. as the, proxlmlty they must malntam between craft (e. g.. all boats stay
. between thelr group s lead and sweep boats and keep the boat behind them in snght '
atall tlmes) |
4.' | The leader and assastant(s) should be distributed through the entire group (ie., at the

. front mlddle and rear)

5. If canoélng each boat must be equ1pped wnth adequate floatatlon a spare paddle a
o banler a»no*semaker (a e, whlstle Or horn) bow and stern grab loops and a: stern
‘ pamter (enght feet of Ilght rope loosly attached to the boat). lf kayaking, floatation, a
bailer, a nmsemaker and bow and stern grab loops are essentlal One spare paddie
should be carried for each six paddlers | ' i
6. . Al Ieaders and partncnpants should wear Mlmstry of Transport approved llfe)ackets

. whenever they are on the water. Personal Hoatation devices may be adequate for

>

v 'kayaklng when used in conjunctlon with a wetsult
7.~ Wetsuxts are hlghly recommended for training runs in cold water espemally where

.

'|mmednate rescue may not always be poss-hle




'8.. ~ All closed boat li.e. kayak C1and C2) paddlers must wear. helmets and spray skirts

| are hlghly recommended. : : - v

_ 9 ,Paddhng should be avoided when wmds are hngh (especnally on open, shallow lakes
| and with mexpenenced paddlers) ' o | < \> _

d 0. Boats should always be kep§ w:thm two hundred meters of the shorelme

o 11 'A system of whistle and paddle sngnals must be estabhshed and known by everyone o

Partncupant Sknlls and Competencnes :
1. Al partncnpants must be able to swim one hundred meters fully clothed and
‘wearing a lifejacket. o
2 All participants should be able to swim fifty meters in any fashion without a
personal floatation device. _ '
3. All barticipants must be able to demonstrate a reaching.assist from land or boat.
-4 All partitipants should be able to. demonstrate the heat escape Iessenmg posmon
| (HELP) for at Ieast three munutes _ ‘ _
5. All »group members should be trained in the proper execution of direct method
‘_ artificial resuscntatnon and be able to demonstrate and explaln lt
6.- Before going on a trip away from a deS|gnated mstructlonat area all participants
should be-reasonably competent in their handhng of the boats they will paddle. If
canoeing they should be able to perform a forward stroke, reverse, sweep {bow 4

1

" and sterh), draw, pry and ideally a 'j. If kayaklng the canoeing 'j' stroke should be

-

replaced with hlgh low and recovery braces:

7. If open canoemg at least ha!f of the group must be competent stern paddlers fable
| to steer using 'J' stroke and others as needed).

8. Everyone should be@ble to paddie a swamped craft, and know what to do if their

own or another boat swamps. | ~

9.'. Al parttcipantsmust know -and have practised‘ emergency procedures 'for one or

more overturned boats; their own and/or others. , e

-~

Cross—~Country Ski Touring .

1. Before heading out for an overnight or longer trip, the leader must make sure that

~
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any access roads used will be plowed by the Department of Transport {or other
responsibie body) in the event of a: heavy sn%wfall

Vehlcles used on winter trlps must be in excellent runmng\condltlon be good cold
weather starters and be equxpped wnth ‘show tures ;umper cables shovels chalns

A\ £
Ly

tools, qunckstart‘ etc R

\

~ Skis. and poles should be carrled outs:de of t‘he passenger sectlon or lashed down

well. i < :

For Skl travel a buddy system should be establzshed where each set of partners

keeps a close watch on each other for sngns of exhaustlon hypothermla and

- frostbite.

Water crossings:'should be carefully noted on the map lespecially ‘creeks running

under- thin ice and snow brldgesl These shouid be carefully tested ahd crossed only

when it is safe to do so. Hip belts should be undone to allow qunck release of pack

" if necessary

Equipment used 'should be suitable for the skier (e.g., preperly. sized) and the type of

" terrain being cover99 {i.e, light, high performanCe racing skis are not suitable for

backcountry bushwhacking).
The group should be equipped with a rescue toboggan, shovels and sufficient first

aid equlpment and knowledge to deal with winter casualtles efflelently

Partlcupant Skilis and Competencnes

1.

Participants should be taught the basics of skiing dnagonal strnde on flats and gentle

%uphulls herringbone and/or sudesteppmg up if steeper hills'must be climbed and

snowplow for slowing and stopplng on downhills.

Participants should be taught a s;mple waxmg system and application technlques
Groups must learn proper trall ethuette (e:g., yielding 'track’ to faster ‘skiers or
those commg downhnll towards one, filling in sitzmarks, etc) é
Participants should rémove pole straps for downhill rurfs, especially if skiing

through trees or ‘shrybs. - ‘
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Although perhaps appearlng somewhat |nh|brtory at flrst glance it is hoped that

' both the serlous and caSual outdoor leader will understand and appreciate the need- .for .

.,

these Ieadershlp and. programmmg gu;dellnes in the outdoor educatlon area Most of the

]

proposed standards listed, and dlscussed pertaln to procedures already adopted by a

.sngmflcant number of practmoners in the field Little, if anythnng contalned herem is new,

.8

" but perhaps the orgamzatnonal format of the gundelmes proposed has made them easrer
to understand and lent. credence to thenr necesslty .

Those accepting I'GSpOhSlbﬂtly for taking others outdoors for educatlonal
purposes must be made aware of the full scope of the~.duty they accept The existence
and availability of a\c'l::arly dehneated set-of leadershlp and programmmg standards
cannot help but enhance this understandlng and thereby facmtate an accountabnhty

_ commensurate to the responsibility invited.
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 XIl. SUMMARY, IMPLICATIONS AND RECOMMENDATIONS.

A. Summary

. .

In this thesls the author presented a review of statutory, common andtcase law as -

they pertain to the duties and subsequent hab»hty for negllgence of individuals assuming

~ the outdoor educator role in Canada s outdoor educatuon/recreatnon dellvery agencies and

school systems. From this factual legal base, combined with existing custom and ethucal
responsibilities where legal precedent was wanting, the writer developed a set of
suggested outdoor educatnon leadershlp and programmmg gundelmes These
recommended standards were lncluded to |llustrate the outdoor Ieader s duties so that he
may better understand these obligations, and thereby avond(sutuatuons where he may be
found legally negligent in the performance of them. g '

At this time, the writer wodld like to quickly re\riew the content of this study and

Ve

point out some of the more\important points and conclusions which were drawn in some

of its chapters.

After devoting some time to pro;viding the reader with a fundamental
under-standing of the Canadian legal system and tort law, a 'elose look was taken at how
children and adults are differentially viewed within this systern. As most outdoor
educators deal with children and youth, it is important that they understand and appreciate
the higher standard of care they must e.xe‘rcise in caring for their young charges: And
while no clear cut age has been established to delineate participants capable of assuming
risks from those who are riot, it should be noted that in applying the criteria of
participant age. intelligence and experience, children will rarely be found volenti in
ovitdoor education situations

A variety of statutory aéts and by “laws were mentioned to give the outdeor
educator an idea of where to look in his/her own region for relevant legislation. Most of
this section dealt with regulations concerning the consumptive and nen4consumptive use
of pubiiely and privately owned and/or managed wildlands. :Fhe most i,mpertant conclusion
to be drawn here is that there are laws or regulations ‘governing virtually all land to &
greater or lasser extent and the r.:énusvfal.l:s on the pser te inferm himealf Af what thnge

tawe or 1agulatione are

190
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Next the dut»es of the outdoor leader and his tests for habmty were presented
‘ . %
The duties of the outdoor educator identified include: o . ) -

4

-

1. Leadershlp quallflcatlon mcludmg the: ablllty to do rlsk/partncrpant capablllty
assessments

" Navigation and guidance;
Supervision, - B

-~ Instruction and "

‘4&

(S I AN N

Prowsuon of adequate safety measures. ' T
The reasonble man and careful Qﬁrent tests were described and dlscussed along
with the five criteria of the negligence test
1.+ Duty to care,
Breach of duty,
Legitimate damage. | B ‘ ' .

* Proximate causation of damage by the defendant, and

O s o N

No prejudicial conduct by plaintiff.

The vicarious.lvli;ability of program delivery agencies and-\certifying bodies was -
discussed in light of the test for vicarious liability of their outdoor leader staff. fhis was
shown to include proof that: .a) the agency or board maintained organlzatlopal control
over the outdoor educator, and b) that the outdoor leader was functlomng wnthm hls
scope of employment. This chagter also mcluded a discussion of the |mportance of
purchasing insurance as a means of. transferrmg the risk of certain types of potentrally

ca&trophlc losses.

One short chapter was devoted to special considerations related to motor vehicle

Iiability. The most important area discussed here was trﬂe controversial status of the
gratuitous passengerv Although statute law in many prdvinces attempts to preciude hig
right to legal recompense in an accrdent the common;law appears to favor him as a
worthy victim in tort, and to’fmd ways to make his cq)mpe'hsatlon possible. _ '

In duscussmg the moral, profeSsmnal and Iegél oblngatlons of the outdoor educator
in emergency situations,-the law was shown to b'ets/ympathetlc towards those in
jeopardy, but not towards t‘hose who place others/ and/or themse!ves in precarious

positions : ' : ) >

e e et et i
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A fuil chapter was devoted to Iookmg at the defenses potentlally available to an
outdoor educator accused of negligence. It was shown that for a case to proceed, the
plamtlff must prove the flve criteria for neghgence descrlbed earher in addltlon to
discussions of defenses such as custom, lack of foreseeability and assurnptton of
inherent risks, the Ie’gal.and mdkal‘considerations' su;roUnding the,ds_'e -of waiver clauses in
claiming volenti was disclosed. Express disclaimers were shown to have eff‘ectively
exﬁcvluded adults in cértain situations.: but have been and will continue to be void_ when
signed by or 'for child plaintiffs. However, cdntibutory negﬁgence was shown to be a
‘very reasonable defense to tort in Canada regardless of the plaintiff's age, if only partial

in its protectlon of the defendant After describing a few other less frequently - M gfﬂ
‘ employab[e defensesﬁ, a sectlon -detalllng the _odtdoor educators’ acsti'ons in the event of a
pbssible lawsuif was incldded so that they may avoid prejudicing their and their agency’s
legal status in the event of an accident with possible .Iegal repercussions.

And finally, a set of outdoor leadership and'pro_gramming standards were
presented: These were baeed on the content of this thesi&a&d areview and syntheeis of
standards already employed by a number of professional 'association/s, certifying bodies,
and program delivery agencies and beards across Canada. Althvough programming
standards ‘nave been reasonably-well established, few- agengies appear to have paid as
much attention to the personal and: leadefehip experie;‘nce and qualifications of their staff.
Many appeared satisfied if they met the Ieader/participant ratios by ‘Q;/hich they- were
bound. Although this is changing in many agencies who are heavily involved in dutdoor
education programming. casual leaders such as school teachers and scout ieaders are still
asa whole largely underqualified totake groups out on daytrips. let alone on more |

~

“extended excursions

B. Implications

If the content of this thesis could be brought to the”attention of such leaders. and
also Of’ their often outdoors—igndrant empleyérs or supervisors, then steps could be
taken toward improving their standards of leadership and subsequently tne level of safey
present in their outdoor' erograms. This would obviously lead to not only a reduction in

the number and seriousness of accidents occurring in outdoor programs, but would also

e
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.do much to lmprove the legal posmon of these agencues and their employees. The more
widely accepted and’ adopted these standards lor a modlﬂed version of them) became |
- the greater the Iegal protectlon they could afford practmoners through the defence of -
custom. Conversely if an agency and/or its employeel(s) were sued and they had not
followed provmcnally- and preferrabiy natlonally recognnzed standards then the wronged
plaintiff may have ;ust recourse to compensatlon by |Ilustratlng this fa:lure to comply (1 e,

if the practnces of the agency in questnon were not safety conscuous) An either case,

justice would be furthered and the credubnllty of outdoor educataon as a viable field

2
i

would be enhanced. . o

Hopefully this thesis Wl|| lay the flrst brtck on the path to outdoor educators
comlng to know, understand and appreciate thelr legal duty and more importantly, thelr
public responsihility to conduct outdoor programs in a challenging, but conscientious

manner.

C. Recommendations for Future Study

Although much time and energy went-into the yvriting;,of this thesis as a general L

reference there"are‘ a-number of areas which will require turther attention. S
1. The'suggested standards presented in this thesis will require extensive feedback

~and revision'by"practitioners in the field, who- must vthen test and internalize them

‘ unto thelr operations. This dissemination, study and internalization will certalnly take a

number of years . - SN M »

e2. .- ‘Aietailed study should be made into how and where outdopr educators (eg
teachers, scout leaders, re‘c‘re‘ation professionals and so on) currently receive their
technical and leadership training. The question to be answered is, "How can a
province—wide (and preﬁggrably a nation—wide) outdoor Ieadership" development
pr.ogram be implemented, where i_nterested people can develop technical and
leadership skills and attain sUfficient logged apprenticeship experience to
demonstrate their knowiedge and skill to prospectnve employers, or to a court of
law?" The modet format illustrated by the National Coaches Certification Program
(with theor y technical and practical components) has potential application and

~should be studied closer

e e aein oy ¢ et e T
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A much gloser look needs to be-taken at the area of insurance and how it can be:

made more accessible to smaller clubs and groups of outdoor ‘educators. Who can -

best provide it and at what cost per leader and/or partitipant per annum?

Much research must still be done in determining adequate saf;ty specifications for
outdoor equipment such(aS'caﬁoes, lifejackets and so on. Standards must be
established and enforced, probably through government regulation.

As ﬁgw Iegal_,_cases'o;cur in-‘Canada, some of the more tentative principles and

w3

trends discussed in this thesis ‘r'nay bécome/sstablished as law, or may be refuted

by conflicting precedent In any case, replication ‘of this or a’similar study in five or

ten yeérs will un;c]oubtedly yield slightly -differént conclusions. This is highly

reco,mmgndéad'as practitioners:require current information to base their leadership

development and program operations upon.
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’

The Keepmg of Personal Outdoor Logbooks = _

Whlle a Iog was historically the record of a ship’s Journey it has oeen widely |

‘adopted among outdoor educators as a means of documentsng their personal

development in the field. It serves to provide a chronologacal record of the extent of

.ones outdoor experiences (eg courses workshops personal and Ieadershlp instructing

and tripping, eté.) which serves as a.useful tool for illustrating the breadth and depth of

" these experiences to others. '

‘Whenewver a"certific_ation course, workshop, clinic or seminar is attended, the
‘oUtdoor leader should enter a reasonably deta’iledoutline of observatio‘ns and knowledge |
or experience «galned The course conductor should then be asked to read and comment
on the log entry, evaluate the part:c:pants achnevement in the course and then sagn‘ and
. date hns endorsement at the end of the entry. A Iog wrth proper endorsements is the -
strongest proof of’ofie’s “participation and development and they are. already becomnng
important supplements to resumes by those competlng for outdoor instructor /leader
posmons in many parts of Canada- .

Trip Lpgs also have other applncatlons A record of the follownng ponnts ican serve
as a useful future reference to the leader who has written them or ta other leader s
proposing the same o1 similar excursions:

6 Course or trip expectations and objectives and later an pvaluation of ha A theee
have been fulfilled or accomplished .

7. Dates and departure and arrival times to establish a reasonably accurate idea of time
required in making‘the trip at a given time of the year (e{;. spring paddiing of a
stretch of river wi(t usually be somewhat faster than a fafl trip on the same reach)

8 Weathar recoid as well as predictions for each tuventy- four hour period The
record may bear a relationsfiip to the distanges travelled and morale of the g ovr
and arecord of pradictions will damnnstrate the leader g attanticn and akility, at
making these,

9 Cocts in termes of finances and per sonal commitment

10 Nafure of the route, where it is. how long it is what dangers, hazards and
inconveniences were encountered: note good camping sites and crinkng cuater
availability Identify who and what the route is best suited for
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11. In terms of liabilities, detailed circumstantial descriptions of any accidents and all

. actions taken in responding to them, both the log writer's and others observed.

Noteworthy chariges oi‘_be'rsbnaljty‘ in any participant should be recorded-along with -

2t

complaints or signs of bhysical, mfeital or 'ér‘n'otiénél "s‘tr_e"ss exhibited by one or

more individuals. The more ominous the legal implications, the more care and detail

. T TN i ‘."'. R y i
the writer must take in making his log entries: The log is ah important legal ool or

. document if it is recorded in an intact, bound volume. Legal validity may be

N

-impaired if words or sentences are erased or. if pages-are torn out

12.  Notes taken during courses and/or on trips should not be includad in the AIog, but

should 'Bé.kept.at the back of the same book. , L e T e e

May 16

Weather May 16 ‘

May 16

May 17

Evaluatinn

- "Sample Trip Log E_‘n’ti'fv e : - S B

— entered May 17, 8:00 am.

- located at mouth of Pinto Creek on Wildhay River
- cloudy and cool all day (10 degrees ceicius)

- 80% cloud cover presently ‘

- Prediction for today — cool (8 degrees celcius), periods o&in and drizzle
— arose at 7:30 am. to thumping.of grouse '

— granola breaky and.on the river by 8:00 am.

— breaks at 11:00 for tea, 1'00 for lunch and into camp by 5:00 p.m. Breaks
about an hour each. : .

~ paddled about forty-five kilometers from Jarvis to Pinto creeks: paddling
time about 5 hours. .

. — demonstrated survival shelters for evening program ' -
-~ :Rick cut feft index. finger near the palm deeply (1/8th to 1{4 inches) with his
.knife while sharpening stakes. No loss of functionor feeling !let. it bieed a T

bit, cleanpd around it with soap and water, ‘dabbed cut with Polysporin, placed
two butterfly bandages across and wrapped with elastoplast tape:to hold -

‘butterflies and splint.

-~ to.bed by 1.1:00 p.m.

- up and at it by 7:00 am.
— oatmeal porridge again; today we ran out of sugar.

- Food is becoming Very bland and boring Eighty cents per person per day is
not enoughi . ’

- Paddlers shaping up. Many tricky logjams yesterday but no incidents.

- Group two with Joyce is having a few social problems; Joyce tends to
come across as quite an obstinate. self-centered person.

Fe
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APPENDIX 2

’

SOMé POSSIBLE OBJECTIVES OF OUTDOOR PROGRAMS
!
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Some Possuble Ob;actlgns of Outdoor Programs
f.‘

' success anclﬂsa_fety orientation of any activity. As the popular saying goss, "I you don't

- know ‘where’you’re‘goi'r{'g you'll probablyllend up"someplace else.” Following is a list of

possible reasons for undertaklng a glven outdoor program or trip and possnble group and

participant objectives for becomnng involved. ! '

Possible Reasons for a Trip

1., - -To develop social interaction'skills in & group’ s‘tre‘ss situation. . - L L

. ',,2. To develop feell_hgs of selffconfidence and self-determination and to challenge the
spirit of initiative and irhpjovisation.

3. To develop eooperatlon and unity within the school, club or agency.

4 To preBare participants for lifetime lei.sure oursults.

5. To extend and apply concepts presented in the school curriculum, ar other
theoretical courses. -

6. To use outdoor travel modesv as a vehicle to reacrl otherwise inaccessible areas in
order to. study the ouf of doors using .an mterdwc:planary approaeh.

7 :To develo;; and apply new skills not p055|ble in an urban'énwronment

8 To provude tirst hand experience in dealing with the environment.

S. To formulate posmve values and attltudes towards the. envuronment ‘ _

10 To develop an awareness of the. skulls and knowledge necessary to_cope with the
safety aspects of outdoor living. -

11 To éreate situatiqns for participants to take on leadership roles and develop these
skills. o -

12 To provide an opportunity for teacher/leader and student/participant to enjoy an
informal relaxed living situation, without the day—to—day stresses. tensions and
routines.of modern society.

Possible Group and Participant Ob'jectiv‘es

| Total Group Objectives

1 To make dec:smns regarding the expectatlons of mduvuduals on the trip.

2 To.develop committees to take care of all or some aspects of the program.

' Modified from RW. Binns, Canoe Trip Gw_d_el_e_s, Board of Education for the Clty of
Hamilton. nd., pp 2-3
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The defermlnatlon of organlzatlonal goals and program ‘obj JBCtIVGS is crumal to the
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1.

Participants should contribute their share - monetarily, physicaliy, rhentally 'and;

- { B
emotionally,. -~

I Srhall Group Objectives

To carry out committee assignments (eg. food, equipment, tranéportation’, etc)).

At the canﬁpsite, to be responsible for own cooking and cleanup.

To-share and discuss common experiences in a natural environment.

‘To live harmoniously as avgroup

actlvmes games, etc. )

. Individual Objectives w

1.

d
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'To be responsnble for at least one aspect of the large group program (eg. camp fire

To discover how to gather useful information (academic or otherwise) from the out

-

of doors.

To cooperate with the smaN. and large groups.’

To be sensitive to the needs of others ln tent group and cooklng group.

To contribute one!s.share in° cboklng and’ cleanup actlvmes

To be responsibie for taklngﬁcare of camping equipment.
To help protect and maintain the living things around the campsnte R

To learn about oneself as he/ she relates to others.
'

To be by oneself.in a quiet, secure‘ situation.

To develop physical and manipulative skills.

To develop the mental Skl”S of problem solving and decision— mtklng

. To acquare knowledge of the outdoor gnwro‘hment

To develop a healthy attitude towards the environment.



~ APPENDIX 3
SAMPLE REGISTRATION PACKAGE -
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' Outdoor Program Sample Information Sheet
B WHO The Happy Outdoors Center is offerung a :
WHAT : Two Day Canoe’ Trip and campout to mterested tnt;rnedlate level paddlers Your
enthustxc trip leader wnll be John Jones and hlS charmmg asststant will be Sue Smith-.
.WHY The Objectlves of the: tnp are: ‘
1. To help intermediate level canoensts further devekop theur skulls in a closely
& supervrsed situation. _' "
2. To provnde partucupants wrth a natural history. Interpretlve expernence through an
area which i 1S otherwase Iargely maccessmle
3. To help partlcupants Iearn envvronmentally consuderate camplng methods and .
o outdoor living skills. ' | |

4, :To allow ample tlrne and oppogtunity for socuahzmg in an lnformal relaxed setting.
WHEN The tr;p will be held the weekend of June 18-19, 1983 Departure will be at 8: OO‘,
Saturday mornmg and the group should arrive back at the center by 8:00 p.m. Sunday
- WHERE The party will paddle the Clearwater Rlver from the _townsite of Zeida to

| nghway #21. Transportatlon to and from the area wnll be provided by the Center
E _PREREOU/.S‘/ T £S: All partnc:pants must be at least sixteen years of age, in very good
health and have lntermedlate level paddling Skl”S (Le can perform six canoeg strokes
have had training in canoe rescue of self and others, g_,r? comfortable on ‘grade’ two
. .water) Part»cnpants must hsve been on at Ieast three can(oe day trips or overmghts prior
to regtsterlng for this excursion. o

RISKS: Thnle reach of river is re_!atively isolated “and once paddling has started it will be
difficult if not imposﬁsible for one to abort the trip. This is the major hazard to consider.
-' HThere are also fou'r grade two to three level rapids which will require
' manoevering to negotlate (these may be avoided by lining). | ,
RULES OF CONDUCT: The trip leader and assistant leaders have attempted to desngn a
trip that will be safe and enjoyahle for all part‘ncipants, Their directions must be followed
by all mernbers of the party.

. Center policy proh:blts the consumption of alcohol or the non-— medlcal use of -

drugs on all sponsored trgps.
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o ‘ : :
. Failure to con%ly wntﬁ these rules wufl result |n restrlctlon from partlmpatnon m
further Center sponsored programs R , o " _
' COST The COst per partucnpant is $40 00 which will include food and transportatlon for -
‘theoutlng T -
EOU/PMENT The Center will- provrde aII techmcal paddlmg equupment (eg canoes,
;_paddles hfe;ackets etc) and group campmg equnpmen ({tents;, stoves etc) _
‘ The partlcxpant w.n ‘be responslble" for provldmg his own sleeplng bag olothmg
Ps 48 and other personal gear More specvflc hsts w:ll be‘*maned to reglstrar?ts prior to the ™

( ‘ SRR e . L
2 partrcrpant rrieetmg U S SRR Ee

K . o
g

PARTICIPANT MEET/ NG: Partlcnpants and parents of those: under. elghteeh wrll be
required to attend an organlzatvonal meeting Wednesday, June 15 at 7:30 p.m: at the

Center.

"' REGISTER EARLY! Only 20 participants can be accommodated .
FOR FURTHER INFORMAT/ON CONTACT : Jane Doe Outdoor Program Dlrector
Happy Outdoors Center; phone 424 1883.

o
g,
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'\ Participant Registration and Ackndwledg_emeht Form |

* Partiipant’s Name -

Birthdate, * =~ °° AR ’  Sex

Adi:lress ' ' ’

Postal Code. __ v Phone

" Program : Dates

Read each statement carefuily be?ore signing. '

. the applicant (parent or guardian of participant under eighteen) declare that.
1. The'applicant has met all'of the prerequisit requiréd for participation in'this * ~
activity. ' ' —
2. The applicant agrees to' abide by the rquulations imposed on participants
by the agency and its staff. :

3. (a) The applicant understands and appreciates that there are a number of inherent
risks involved in the activity which are beyond the control of the sponsoring agency
or its staff and agrees to personally assume such risks. ) .
(b} The applicant understands that every care and attention will be given to the health
and comfort of the participants, but the agency, and/or leadership staff cannot be
held liable for any injuries sustained which were not directly caused by their failure
- to take due care. ) . °

I 'hereby authorize the leader of the event to secure such medical advice and
services as may be deemed neceséary for the health and safety of myself (or my ~
daughter/son/ward) and | agree 1o accept financjal responsibility in excess of the benefits
.allowed by provincial health insurance plans:

4. where the health and weli~being of the applicant is involved;

5. where medical advice has been such that further services are required - services
which require the consent of the parent or guardian;

6. where all attempts to gontact the parent or guardian have failed or where due to
the nature of the emergency there is insufficient time to contact such parent or
guardian; '

it shall be at the discretion of the leader of the event as to what steps must be taken for

. ¢
the welfare and safety of the applicant.

Signature, Date __

parent or guardian of applicant under eighteen)



Sample Statement of Health Record

Naine . : _
Age_ - Sex__. " Height ____ Weight
Address i . Phone

Provincial Health Care Number

rl

Doctor’'s Name ‘ : Phone
Contact Person in Emergency ' Phonels)_
. Address . - .- . - .. . -

~ Health History — (Describe condition/treatment where possible)

" Allergies (eg. insect stingé, drugs, etc.):

“ -

Conditions requiring regular medication (eg. diabetes, epilepsy):

Recent injuries, illnesses, operations:

Other physical disabilities or chronic conditions (eg. poor eyes)

Emotional or behavioral disorders (eg. phobias): -

-

Swimming Ability - (check most advanced level attained)
Survival CR.C Junior (Blue) CRC Intermediate. (Grey)
CRC Senior (White]____ RL.S.S. Bronze Medallion____

Other (specify)

-

. the applicant (parent or guardian of minor applicant} assume full responsnblllty
for the appllcant's health being such that the activities will in no way aggravate any
conditions present If in doubt, medical advice will be sought.and followed. The.
sponsoring agency will be notified of any changes m the apphcant s health status prlor to
trip departure

I declare the statements on this form to be true.

Date -

Signature

{parent 6r guardian of minot applicant under eightean)
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APPENDIX 4

SUGGESTED EQUIPMENT AND SUPPLY LISTS

\\/
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* -Hiking and Backpacking Equipment Lists.

) - daypack | R
- o v-.lunch | ‘. _ _
| - full water bottie or canteen ‘

e e e personal fnrst a»d klt leg. bandaids moleskm) .- '». . . .
| o - pocketknlfe {in group kltrlf partncnpants under twelv; yéar;) B
- waterproof matches or lighter (may also be kept in group kit)

= whistle |
“Clothing o :

— one pair good walking shoes

?\ one or two pairs comfortable
B3 IR LI
- one palr long pants

o . . » .

- one long sleeved shirt or light sweater

wind shell (nylon, 80/40)

- rain jacket and pants

S e . o

- - hat, visor or bandana
v
Optional
— sunglasses
- sunscreen a

- ‘insect-repeflant

- camera and film

map(s) and .compass

~ note pad and pencil

bathing suit and towael .
- binocutars
~ snacks
Group : N
~ mapl(s) and, compass (if any possibility' of losing way or having to evacuate

by alternate route) {

228



PR

- first aid kit (sse Appendix 4.4). . .
- emerge_néy ~sf>écé Blanket’- and/or sleeping bag .

Overnight Trip: Efiminate daypack and add to daytrip list the following:

Personhal - .backpack
- sleeping bag .
- - sleeping pad (ensolite, therma}es't).
" \ - Heédlamp or-flashlight and batteries
- eating utensils (cupjble, spoon S R
- toiletries (toothbrﬁsh and paste, dental floss, comb, toiletpaper. etc.)

— waterproof stuffsacks or garbage bags (for sleeping bag and clothes)

_ Ciothing - change of footwear for in camp.leg. n_unners,-‘mocéaésins)

— extra pair of socks

- warm’wool sweater or jacket (for cool evenings)

Qroup .- tent;s) Coe

— stove(s)

= fuel bottje(s) With fuei
— cooking pots (nesting)
.~ pot Iiftér (éarbage mitts)
- cén opeger ‘

- flipper

—*water carrier(s)

— water purification tablets (if available water questionable)

- food

- repair kit (see Appendix 4.5)

~ rope - 50 f.eet ‘(for stringing food gp at nig’ht) and cord or twine
- fly sheet, ta‘ré__oz_p_arachﬁte'(for making cooking shelter)

- biodegradable dish soap

Extended: Add the following to the overnight list o Q

Personal .- extra batteries and buih for ‘headlamp or flashlight



.o

Clothing

| — rr—lap and compass -

‘g .

-~ personal sanitary supplies

- o-neAphange uri_cjerweaf '
- one pair gloves or mitts
~ wool hat or foque
'~ one short sleeved shirt
- one extra pair long pants
- axe and/or saw

‘shovel



" DQytrip '
Personal - - lifejacket T

Clokhing

Optional

Group

. \w, ot

T Cén“o;a__;Lnfl;/b;‘KJqYa;l‘(:TQd.l;i'r\"g.»E&uiﬁm'ent Lists .

paddié

daypack or c.:a::ry'ing bag

watgerbottie or 'éanteeh full (if water paddied is of dubious qua'lity)
whistie ' "
personal first ’a‘id ki—t (ég. bandaids) _

pocketknife (in group kit if participants under twelve years)
wafe;proof matchéé or libhter (may also be kept in groupkit)
appropriate footwear (eg'. wool éécks and,fuﬁners, néoprene béotieé)
one pair long pantsﬁ

one long sleeved §hir;_ or light sweater
wind shell (nylon, 60/40) -
rain jacket and pants

brimmed hat or visor

sunglasses

sunscreen

insect repellant

- camera and film

map(s) and compass
notepad artd pencil

bathing suit and towel

- shorts and/or short sleeved shirt

gloves or mitts

- bandana

- kneepads

- snacks

elastic ayeglass tie and spare eyeglasses

- fishing gear

manie) and compace

271,



1

fnrst aud klt (see Appendnx 4.4)
emergency spaceblanket and or sleepmg bag

repair kit (see appendrx 4.5)

.canoes angl or kayaks

ﬂoatatlon bags or inner tubes (if. runmng rapids)

one extra paddie per canoe (one spare for every six kayaks)
one hailer per craft

grab Ioops (also stern pamters for canoes)

Tining ropes (nf necessary)

- throwbags and/or lines

' Overnight Trip: All of daytrip list plus:

Personal "’

Clothing

duluth(s} or backpack

sleeping pad (ensolite, thermarest)

sleeping bag ‘

waterproof stuffsacks and/or garbage baéé(doubled)

headlamp or flashlight and batteries \

- eating utensils (éhp, bowl, spoon)

toiletries (toothbrush and paste, dental floss, coml;, toilet paper, etc)
two extra pairs of wool socks o . =
change of footwear for in car'r;p ‘

warm wool sweater or jacket for in camp

sufficient rope or shock cord to secure gear in boats
tent(s) A
stovels) \
fuel bottiels) (full)

cooking pots

pot lifter (garbage mitts)

can opener

flipper " @ ;
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- water carrier(s) v -

— water purification tablets (if water quality questionabie) ‘ '
~ food . - ._ -

~ repair kit (see Appendix 4.5)

- rope — 50*Ifeet and cord or twine .

- fly sheet, tarp or parachute (for cook shelter)

~ biodegradable soab

Exténded:. All of the overnight list plus:
Personal - extra batteries and bulb for headlamp or .flashilight
— map and compass
— handcream
-~ personal sanitary supplies
Clothing ~ one extra pair underwear
~ one pair gloves or mitts
~ wool hat or toque
- one pair shorts
 one short sieeved shirt

, ONe extra pair long pants



CrosS-C@untry Ski Touring Equipment'Lists

Daytrip
Personal - skis ‘
' - poles
— ski bqots (check for binding match on skis)
- — waxes (a few to meet changing snow. cdnditions over the day)

- cork | |
- scraper )
= aaypack
- lunch
— full thermos and/or insulated water bottie.(hot fluids preferable)
~ whistle B | |
~ personal first aid kit (eg. bandaids, moleskin, stc.) ,
— pocketknife (in group kit if participants under tweive years)b
- matches or lighter (may also be kept in group kit)

Clothing -~ long underwear (if less than ~10 de‘grees celcius)
~ pants or knickers (preferably wool or 60/40).
: 'r'wo pair wool socks ) o .

) - light wool shirt ér sweater {acrylic biend satisfactory)

— wind shell (nylon or 60/40 anor ak)
toqué (earband or earmuffs acceptable if warmer than ~5 degrees celcius)
* mitts and/or warm gloves i |
- heavy sweater. vest or ski jacket

Optional - gaiters

sunglasses
sunscreen-

camera and film
* map and compass
~ note pad and pencil
- binoculars

- snacks
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Overnight:
Personal

Clo.thing

Optienal

i

if
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overbooties - o 3 }
map($) and compass yd
first aid kit (see Appendix 4.4) |
efnergency spaceblanket
sleéping pad

sleeping bag

thermos of hot, swest fluid - -

shovels (at least two) (for making emer /@\pﬁv shelter or windbreak)

All of daytriprlist pﬁ:s:‘

backpack '

gleeping pad (rensdlite, thermarest)
winter sleeping bag (or two lighter one\/}
headlamp or flashlight and batteries
eating utensils (cdp, bowil, spoon)
toiletries (toothpaste and brugh. dental {l‘\p\ comb, tojiet pater, etc) ' Co
waterproof stuffsacks and/or garbage “\g& '3
snacks '

two extra pairs wool socks

warm footwear (eg. mukluks, for in car\/h) ¢

ski warm-ups or other .warm pants for "'\ ONMP

. one -extra sweater (or pile or fleace iaqf‘\ﬂ

"~ one turtle neck or scarf

toque and/or bala clava \
gaiters

extra wool mitts with nylon o leather o, “\p'y
supergaiters or overhooties (or e-tra 0{“ M0l soeks to put over ski boots
feet get nold
glovves

a book for the loeng night ‘
Fvid
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- c‘andle: lantern and candies y

Group - tents|(s) T

- stovels)

- fuel botgig.(_sg)‘ (Full

- cooking'pots (h;esting)

~'pot lifter (or garbagé mitts) )
- can.op‘eneﬂ

- flipper IR
- food » |
- b_iodegr‘a;:iable s;)ap .
- rope - B0 feet (for.stringing food up) érjd_ cord or twine .

\— snow saw

= repair kit (see Appendix 4.5)

Extended: All of overnight list plus:

Personal - map and compass.

A ~ extra bulb and batteries for headiamp or flashlight ;
" - personal sénigry supplies |
- avalanchse cora and trénsmitef/locator (if in mounﬁindﬁs terraiﬁ)
- shovel ' ) . -
Clothing - one extra pair underwear e
Optional - climifing skins (if in mountains) . .
Group - axe and/& saw - Eat

- two way radio (if in-isolated area) -
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} ’ Flrst Ald Kit Supply Lists | T ,__‘:'if:'"
‘ . The héts mcluded here were formulated from recommendatnons currently beungm :
' -"r'nade to Wilderness Emergency Technicians, and some |tems on the ‘overnight and
extended lists may therefore appear mordmately excessuve The reader is cautloned to )
only take those items he/she knows how to use and t6 know how to use everythung
: carned However, rather than. advocatmg the carnage of minimal first aid supphes

outdoor leaders taking others into low life support satuatlons should be remmded of their

< 'moral-and legal responslblhtles to be prepared to render adequgte aid to those in need.,

Specnal caution is extended conoernlng the inclusion of drugs (beth oral and
mvas:ve) especially analgesics and antibiotics. These shoufd not be. adn'grnnstered unless i
 the first'aider is aware of all snde effects the particular drug may have on the mdlvsdual

s

recipient. Indnvuduals engaged in extended expedltlons should be encouraged to provnde

their own emergency supphes of these drugs.

s

Daytrips 7
Quantity : r Item : - Use ‘ ' %
4 l ~ triangular bandages o b’andaging, spliniing.
1 3 inch. " tensor bandage . spréﬂs, strains
¥ 3 inch roll _ . gauze dressings for waunds,
. I burns, scalds, etc.
2 --wound-dressings
12 . bandaids )
6 | _ butter fly-bandaids " closing cutst(can make)
1/2 roll. v , moleskin ' for covering blisters (or
) | ' ~ preventing the@} |
1 peir _ . scissors cutting tape, r:\’oleskin, g
S | etc.
- . . P .
yl/ g ¢ athietic or hOSp.itE:ll tape.. . taping dressings, etc.
,’3 - l safety'pinsJ S " fastening tensors, etc.
g pair tweeze;sg o removing splinters
1bar = E - . clgansing soap . cleaning around wounds
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‘ Ov_emight Add:

6 tablets

6 tablets .
6 tablets

1 tube

1 tube

1 small bottle

1

 Extended Add:

1 tube

10 tablets

-~ ’ S

6 Tablets
10 Tablets

. 1 tube

" 1 small bottle or ;ube

1 9

-1

- first aid booklet

A

Aspirin, 222's,292's or

Tylenol
antacids

antihistamines. (eg.

Benadryl)
Saavion

Gineoxide

immodium

oral airway *

, ‘Polysporin or

Sophramyacin

"Ampicillan, Amoxacilian,

Tetracycline {adults) or

Erythromyacin {children

and non-pregnant adults)
Morphihe/Demefc;l

Salt

Sofra—cort‘ -~

Flamazine

toothache ointment‘ '

-blood pressure cuff -

* stethoscope

reference

238

analgesics (beware of-

sid’a‘éff'é'c:ts)'

~ insect bites or stings,

rashes or-itches -
antiseptic cleanser
sunscreen

diarfhea '

eye and ear injuries;

- external antibiotic

anitibiotic (beware of

possible side effects)

\\

analgesic
dehydration, cramps

Sdeinndness '

burns
" toothache

monitoring victim's B.P.

upset stomach, nausea




' ﬁdbair Kit Suﬁply Lists
1t i§ not uncommon For e'q;]'ipme'n't"-fo» suffer breakage while beihg u,séd and
abused on out trips. It is ih*i'pcrta"ri"t' that a leader carry sufficient materials and knbwiédge
\to repair foreseeable failures, at ieast to the extent that the group may continue on its
‘way without excesswe lmpalrment '
Followmg are three lists, one for overnight or longér outings in each of the
actlwty areas dlscussed backpackmg canoeing and kauakmg and cross—-country skiing.

Indespensable items are identified with a star.

Backpackmg

_Sw;ss army or other functuonal knnfe *
F-'uberglass or duct tape *

- Five~minute epoxy ‘
Wire (balhng sr:;are stove €tc.)
Spare pack parts (clevis pins, buckles etc)
Spare stove parts (generator, fuel intake lid, etc.)

| Sewing kit (awl, assorted needles and threads, spare material pieées;

. Canoeing and Kayaking | '

Swiss army or other functional knife #
Fiberglass tape
Duct (boat) tape *
'Fi‘vefminute_epoxy
Vice grip pliers
Wire (baiting. snare, sfo,yej etc.)
Unidriver with assorted bits (include drill bit)
Assorted screws -
A coﬁple of large nails
Steel wool
Spar)e stove and lantern parts (generator, fuel intake lid, lantern rﬁantels, etc.)
Sewing kit (awl, a‘s.so'rted needies and threads, spare material pieces)

L
Cross-Country Skiing
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Swiss army or other f,unctional.vknifev*
Fiberglass tape * |
Duct tépe '
Five-minute ep;:xy
. Vice grip pli.'ers )
Wire (bailing, snare, stove, etc.)i:" %
Unidrivef with assorted bits (inciude drill bit)
' %fsérted screws U
A couple of large nails
Steel wool ‘
Spare stove parts (geherator, fuel iritake lid, ete)
Sewihg ki_t (awl,-.assor:ted.needles and thréad; spa’rehmaterial pieces)
Spare pole basket * o ' ‘
Spare hail(s) to fit‘type(s) of skiis being used and/or spare cables *
Spare ski tip “ \

\



'APPENDIX &
' SAMPLE ROUTE CARD
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s . - . | - ROUTECARD ,
© OBJECTIVE: _ | | DATE: -
LOCATION GRID REFERENCE GRID MAGNETIC | HORIZONTAL HEIGHT DESCRIPTION
. FROM ~ TO | BEARING | BEARING DISTANCE GAINED  LOST. | OF HAZARDS
i)
@
1l
! —
_ &
t . u
, _ %
TOTALS %
: |
1
ESCAPE ROUTES h
, _
2
~ 3




(-—/ >

SAMPLE ACCIDENT REPORT FORM

APPENDIX 6

<
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' ' St_ampl‘e Accident Report Form

Name of ageﬁcy» or school

Course or program : Leader/Teacher_

Name of injured person

Birthdate Provincial Health Care No.

Address ___ : _ Phone

Accident Date - . . Time

Geographic Location

Activity

Accident Description .

Suspected Cause of Accident

T

Suspected Nature and Extent of Injury (specific body ‘p’art(s) injured etc.')

First Aid Applied

Firsf Aider : ' Date_. Fime_

Transportation

Referred to Medical Aid at (whereg)

Date 3 Time

Contact of Responsible Persons:

Trip Liaison - i Date ' Time
Next of Km " Date : . Time
Signed by : : Date
Witnessed by - ‘ : Date
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