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ABSTRACT
Thio paner is a study of the preeent laws‘of Alberta
concerning execution against land. It deals in détail with
both the statutory.and commgn law sources for these laws.
L The principel niethod of execution against land in

Albertais under the writ of fieri facias. The historical

' background of this writ is dlscussed and the principles which

are used by the Courts in determining whether an interest jn

land is or is not subject to execution under it are considered °

at length, - .

.

. \ N . . )
The method of execution under fieri facias is to

-

have a sheriff seize the execution debtor's land, to sell it

v

and to pay the proceeds to the execution creditor and to any
others who may be entitled to share in the proceeds. The

procedure to be followed in commencing and completing such

S
[N

an execution is therefore dealt w1th as well.

Some interests in land which are not subject to exe-

2

,cution by fierid facias may be liable to equltab]e ‘execution

‘in‘aid of the execution creditor 'S right to execution at law.’

Several different kinds of equitable execution are described,

together with some of the princioles which are followed by
, &) ' -

courts of equity in deciding whether or not to grant this-
kind of remedy., .
The conclusion reached is that the remedy of execu-

:tion against 1and in Alberta is eﬁxremely restrictive and
. L Er
that there may be Justificationlfor legislatlon to extend the
: : R
=

-
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~rights of execution creditors to recover payment of their

judgments by execution agdinstkland

s .
debtors. -
»
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owned by their execution

.




\ .
\ TABLE OF CONTENTS

\ ot
CHAPTER \
I INTRODUCTION ....... e e et
. | , .
IT THE SOURCES OF LAWS RELATING TO EXECUTION
ACATNST LAND TN ALBERTA . ..vevivnnvnn. et i
A. Statutes ?n force Proprio Vigore ...........
\ y . .
B. The Laws of England as of July 15, 1870,
' Oiglnances of the Territories and Federal
Provincial Statutes S r s e e N
c. \

Summary "W"'""""°""""""" ...... .

111"THE'W§1T OF FIERL FACTAS vuvunvvevssnnnnnenesnnn

. A L]

.Bl

C.

D,

4

E.

\ :
Origin Of th\e writ u-r"o-.---u-}n’-.ooco-r--cco

The Form of éhe Writ ..};...................

Obtaining.and"Maintaining the/ Writ .........

(1) The Time when the Credifor can

.

first take out a Writ»%.................

(2) The Latest Time within which the

Creditor can take out the Writ ooveeann

(3 Duration'of a Writ of Fieri Facias ....

.The Amount the Creditor is Entitled to

Recover under the Writ .....veivvvennennnnas
(l)"THé Amount of the Judément B
(2) .Costs ............{.,....4..{f.....;...
(3) IﬁtereSt'.;......E:gi.....g..........;.

The Creditor's\Right to Execution
Against Land under Fi. Fa. B

(I) At Common Law PN

(2) The Act s'ceo.'z, e. 7(1732) ...,

(3) Ordinances of the Northwest Territories -

~and Statutes of Canada s bt e a e e e e

vi . | o

‘(4)- Statutes of Alberta {...,.;.............

12

12

15

17
17

21

23

28
28
29

31

32
32

33

43

45 .



e———

Ny,

" The Method of Obtaining Execution

under Fileri Facdas ..ot enien s Teo.. 55
(1) Commencing the Execution by.
. a Selzure ... v ettt ettt ittt e e 55

(2) The Manner in Which the Sheriff holds
Property under Seizure Ve et .. 60

(3) Completing the Execution by a Sale ..... 62

Interests in Land Bound by the Writ of

Fi. Fa. @ .o voeroesnsorensnasen Ce e e 66

(1) General Principles .:i.eeeeenovononennn .. 66
(a) Some of the Rules of the Common

Law as to the kinds of Goods which
were Bound by Fieri Facias ........ 66

(i) The Debtor's Interest in the
‘Goods had to be either Legal

or the entire

Equitable

Interest therein ............ . 66

(1i) Only Goods which were Seizable

were Bound at

(1i1) Only Goods in
of the Debtor

(iv) Only Saleable

- Agalnst Land

.Name}....'...

(1) The Effect of

vii

Common Law ...

dOr n-o_uoaou LR

Common Law ..... 67

‘the Possession
were Bound at

LI B K B I I N A ) 67

.Goods were,. ..

Bound at Common Law ... eeesooo 69

(v) The Application of the Above
Common Law Rules of Execution
Against Goods

to Execution
..' * ® R LI I TN B T R I N Y I Y 70

The Effect of Section 128 of
the Land Titles ACt vuvvvreoeneenns 74

(1) The Requirement that the
Debtor's Interest in the
Land be Registered in his

..... crersneeneea 14

the Provision

~\That a Writ Binds all Legal and
Bguitable Interests including

the Interest of an Unpaid Veun-
&\OOICQO..‘OOIOOO. 76



Introduction .......... 0.0 0uunn 76

Comparison-of-Seqtion.lZS of
the Land Titles Act with
Section 12 of the Judgments

Act, 1838 .uniiiuieiiineann vo. 719
Comparisoﬁ with the Sale

of Goods Act, 1893 ........ ... 81
Conclusion .....cove... .. B2

(c) The Debtor's Rights Over His
Land During Execution .......¢00....° 83

(d) The Creditor's Rights Over
The Land ...iceeeenceecesrsesensessaas 84

(1) = The Creditor has no Interest
in the Debtor's Land ......... 84
(i1) Exeédtion as a Lien .......... 86"

(iii) Execution as a Charge ....J.... 94
(iv) Execution as a Security vevess 97

(e) The Time from which Land is
Bound by a Writ ...civivevreseessee, 98

(f) The Status of a Purchaser of Land o
from the Sheriff under Fi. Fa. .ee. 100

(g) Ekemptions'and their Effect ........ 101
(2) The Effect .of Claims by Specific Third
Parties Against Land Registered or
Formerly Registered in the Name of the
Debtor ... vviieeerenreevocnnseaensseaasas 105
(a) Third Party Rights Generally ....... 105
(b) Fraudulent Conveyancés and L
- Creditors under Fraudulent
Preferences .....ceveernoseecsosarvas 109
7

(c) Purchasers and Transferees ......... li&

(1) Agreements Made Before the
Registration of a Writ ....... 114

_ Bona Fide Purchasers who
" have made Full Payment ....... 114

-/ o ovidd



/ 1/' . ’
Purnhhders yho\ av‘ not
made fnll p&ydé \ ........... 115
S G \“i ;
(ii)-lAg#gﬁmentQ/mgdp after the
Régistratﬁdﬂ*ef a Writ ....... 125
’ ; \&:S i N
(d) Mortgggeés*,.../ﬂﬂ.?.............,.. 127
(1) Subsequeﬁt Mortgagees ..... e lZZw
‘ (11) Prior‘Moftgagees who lhave
Given Full Consideration ..... 127 .
ons. . ;
(111) Mortgagees whd/have not Given .
Full Consideration when a
Writ 1is Filed creeeeas eeeeese. 128
(e)' Assignees of the Interests of
Unpaid Vendors ........ovvvvuueinen. 129
= (£) Temamts .uuuiviviinneeenennnnnnnnnn, 130
(g) Lienors‘............;.u.;... ..... e 131
(h). Co-Owners ...;......;..._ ..... e 132

(1) Spouses with Dower Righks cevearees. 139

(i) Personal Representative of a
e DeCeaSEd Debtor qn.naon.--.--.ocnoo'oo 142

(k) Irusteé in Bankruptey .............. 143
. L \ R
(1) oOther Execution Creditors .......... 143

(3) - Execution Against Leasehold Interests
Owned by a Debtor cecei sttt aaaes 148

(4) Execution Against a Mortgagee of Land ... 150

Iv EQUITABLE EXECUTION..'.......'.............. ..... ce. 153
a. General Prainﬂples e s e 153

B. Meﬁ%g%s of Equitable Execution ......... ceeees 157 :3
.I}lza?ezanting a Receiver, Equitab]e Onders .i

for Sale and Granting a Receiver-—
Manager B A teeeean 157

(a) _Generalui.ij;.......;.......g....... 157

(b) Unrpaid Vendors I X 10

ix



\

(e)

. (d)
(o),

(£)
(g)
. (h)
(1)

Purchasers under Agrecements for

Sale and tnregistered

Transferees R IR I

Unregistered MOrtgagees .+ .oseo oo

Moxtgagors of Land Registeled
in the name of the mortgagee ..

3 3
LA

‘Spouses with Dower Rightb ....;.

Beneficiaries of Trusts .o.....-

Other Execution Creditors ......

» .

Fraudulent Conveyancees and Other

Creditors under Fraudulent -
Preferences e eses s e e

(2) The Creditor's Right to Redeem

Prior Legal Interests ......:.....;.,

.(3) The Créditor -8 Rxght to Compel a
o Trustee to Convey Legal Title to
a Beneficiary B I I I I

(4) Injundtions T I

"o

C. Exemptions and Théir.Effect Cess s s s en e

D. The Efiec” of Eroceedings for -

~  Equilt ble

E. The Credi;or s Right to File and

sz/ution‘......................

the Effedt of Filing a° Caveat ceseoosoeses

V. CONCLUSTON/ v vvvevmmonnnnnsnoseroenennensees

FOOTNOTES ...

BIBLIOGRAPHY.

l.i.ot0.000.....'!..!'0'0'

x * % .

L3

N
-nn.olooarco-l-onlonuun-o--ooo-o.o'-

162

162

. 162

163

165

165

166
166
167

167

168
168
170

174

177,

215



Chapter I

INTRODUCTION

The purpose of this paper is to describe the

present laws in force in Alberta which relate to execution

~

against land.

-

"Execution'" has been defined in many ways. In its
+most general sense it "is the mode of~obtaining the debt or ’

damages, or other thing recovered by the.judgment”;l or it
. TR /’«;) . -
"1s the obtaining actual’/possession of a thing recovered by

judgment of law";2 or it "signifies™the enforcement or

‘giving effect to the judgments or orders bf courts of

Jusﬁice".3 o : N .
| A stricter meaning of executioﬁ;is that it is =
method of enforcing a_judgment "by.means of writs issuing
out of the pouft where the recérd vas upkn which they;were:
founded",4 or that it is "the enforcemeﬁt of those judgments

or orders by a public officer under the writs of fieri

facias, elegit, capias, sequestration, attachment, possession,

delivery, fierdi faciasvde bonis ecclesiasticis, etc.”ss'

' A writ has been said totbe primarily a means of
'conveying "the Kings's commandsigb his officers gnd ser;ants
-of vhatever nature these commands might‘be".6 ’Thus a writ
of execution might be defined as a command‘by the King to
his officers ‘to enforce a judgment of one of hié'qourts,
For~examp1e;'although there.is’no'éxpress définitionigiven
‘for "writ of Execution" in the Alberta Supreme Coﬁft,gules,
the formlof writ pféggribediby'TgEm F of the rules reveals

that it is indeed fn the nature of a command by the King to

y ]



one of his dfficers, namely 1t 1s a command by the Quecn Lo

a sheriff;fto regover from a judgment debtor the amount due,

[

under a judgment to a judgment creditor,

This pa’per 1s concerned only with the cnfoipcman
{ :

of judgments for the payment or recovery of monecy. It will

therefbre deal anly“with the énforcement'bf this kind of
judgment either by the use of a wrir of execution or by thye

~

use of some method othel than a writ.

" p . i

Aecording to the gtricter meaning of "execution .

the first of the above methods of eunforcing a judgment is
. » -

execution -while the second method‘ié;not'exccution but
something else.s In this paper,'thercfore, execution is

used in its general sense rather than in its stricter

6]

meaning.

There are many sources of laws which can agfect.
r T

execution against laﬁd in Alberta. These may include:

+

(1) some statutes of the Impefial Parlfament which are

(or ﬁefe) in force in Alberta proprgé vigore; kZ) ﬁhe laws -
of Englaﬁd kstétutory and n0n45tatutory5 as of July 15,
1870 which are applicable in Alberta and which havefnof
been repealed, alteréd, Varied, modified ?i)ﬁffected by any

éubsequeﬂt statute or ordinance .applicable thereto; (3)

-0

statutes of ‘the Parliament of Canada (4) ordinances of the

“Fv\

Northwest Territories, and (S) qtatutes of the Province of

K i

Alberta. Aspects of the law from.each of these sources
relating to execution ‘mgainst land will be dealt with.
"Furthermore, in any area of law, in endeaveurirg

¢ v

T e
~



{

to explain the present law, 1t is often worth while te

congider the histor§ of the subject. The pube} thcréfore
A3 '

also discusses, in some detail, the historical development

of the law of execution against both land ‘and chattels.



Chapter II

THE SOURCES OF LAWS. RELATING TO
EXECUTION AGAINST LAND IN ‘ALBERTA

A. Statutes in Force Proprio Vigore

In any British colony a statute of the fmperial

Parliament was, by section 1 of

the Colonial Laws Validity

Act,9 to extend to that colony when it was made applicable

to such colony by the ewpresu words Or necessary intendment

of the statute:

An Act of Parliément,

shall, in construing this Act, be said to extend

to any colony when it
colony by the express

or any provision'thefeof,

is made applicable to such
words or necessary intend—

> - ment of any Act of Parliament.

| By seg¢tion 2 of this Act (which was partly repealed

by the Statute of Westminster, 1931 ) any colonial law

which was or should be repugnaht to the provis{ons of any

Imperial Act extending-to the colony was, .and should remain,

. to the extent of the'repugnancy,

erative:

absolutely void and inop-

- \‘\,

. Any colonial lawiy-which is or shall be repugnant

to the provisions’ “0of any Act of Parliament extending

.to the colony to..which such law may relate, or
repugnant to any ‘order or regula:ion made under

authority of such Act

of\Parliament [-having

- in the colony. the*fufce or effect of such Act.
shall be read subjeét to such Act, order, or

regulation, and shall,

to the extent of\§uch

_’repugnancy, ‘but not otherwise, be and remain -
‘absolutely void and inoperative.

An Imperial Act which'

ts, or was, in force in a

colony gs a result of thevproGisioﬁs of the Colonial Laws

Validity Act is usually ﬁescribed as a statute in force

-

Erogrio v1gore (i e. by its own
’ -

force)

~
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Sy

~The Northwest~€erritories, out of which the province
- : : . . :
of Alberta was formed and the province'itself were ‘both
British colonies12 80 that the Colonial Laws Validity Act,
before it was partly repealed. applied in its entirety®in
the Territories and in the prdvince and to the extent that
the Act is not repealed it is still in force in Alberta.
: By sections 2 and 7 of the Statute of Westminster,

1931,]f3 the Colonial Laws:Validity Act does-not apply to

any law (other than a law dealing with the British North
America Acts, 1867 to 1930) made after the commencement

of the Statute-of Westminster on December 11, 1931 by the

”\

Parliament of Canada or by the legislature of -a province in

relation‘to matters within the competence.of.each,

The Statute of-Westminster;“l931 itself Gas well
as the express words and necessary intendment of these

Acts) indicates that the British North America Acts, 1867

-~

: and bankruptcy and insolvency

‘ to 1930 were and are in force proprio vigore in Alberta "

under the Colonial Laws Validity Act, 1865, Of these

various British Nortlt America: Acts only that of 186714

is .a ‘source of law relating to execution. This Act‘gives'

the Parliament oﬁ Canada exclusive 1egislative authority

over the regulation of trade and commerce;ls interest,lG"

17 and ‘gives the provincial

legislature the exclusive power to make laws in relation

to property-and‘civil rights in the province18 and the

administration of justice in. the province.19

It seems to be taken for. granted that these



’ in America," 1732.

) \\
\ . .
! N - )

‘sections ofl the Act give the provincial legislature general

jurisdiction over executlion but subject to specific federal
’ . 2 1

ylegislation with respect to bankruptcy20 and interest.

Nothing affecting execution genérally seems to. have been done
within the federal jurisdiction over trade and commerce |

Other than thé British North America Act, 1867,
there is only one statute of the Imperial Parliament

relating to. execution which may have been in force Qrogrio

- vigore in the" Northwestherritories,(but not, it seems,

in Alberta). It nas entitled "An Act for the more easy

Recovery of. Debts in his Majesty [ Plantations and Colonies

22 This Act was associated with the use

-

of the writ of fieri facias against land and accordingly a

detailed discussion of the Act will be deferred until the
23

next chapter, which deals with this writ.

B. The, Laws of England as. of July 15, 1870 Ordinances of

the Territories and Federal and Provincial Statutes
3 $he Province of‘Alberta.is part of the former

-~

North-western Territories and Rupert S, Land which together

were eventually called the Northwest Territories The

i history of the name of the Territories is complicated._

The British North America Act, 186724 provided

ithat the North—western Territory (as,it was described in

that Act) and Rupertfs Land or either‘of them.might be

j 5admitted into the Union of Canada by the Queen. This was

.done by an Imperial°0rder in Council on June .23, 1870.

which ordered that both the North-western Territory (as

12

6
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Nit was styled in the order) and Rupert 8 Land be. admitted

into and become part of the Dominion of’ Canada on July 15,

‘1870. The Manitoba Act, 1870 25 which was assented to on

May 12 . 1870, that is, before the Imperial Order in Council -
~ was made,vprovided that\the Not th- Western Territory (&e it

was etyled in the Manitoba Aot) and Rupert’'s Land, excepting

v

that part thereof which was ‘to form the Province of Manitoba,

- should, when they became part of Canada, have the nane of

-
- -«.,

the North~West-Territorie8. Aﬁter an ‘imfervening period
in which the name was” the Northwwest Territorie826 it -
'settled down to the present form, Northwest Territories,

in 1906.27"

Until February 18, 1887;'theilaws in force in the
ierritories*were,probably.a,combination«of the a plicable

laws of England as of May 2nd;~1670;g(the_dete‘o the grent

of the-charter'of‘the Hudson's Bay.Company),dsubsequent

Imperial Acte appiicable‘to-the Territories, Territorial:
ordinances and federal Acts. 28 1.‘ j N
H&wever, effective on February 18, 1887, section

3 of the Norﬁh West Territories Act Amendment Act,29 which

. became section ll of the North—West Territories Act,?o.

introduced the 1aws of Englend as of July 15 1870 into.
the Territories insofar\as the same were ﬁ;plfcable to the
Territories end insofar ‘as they had not been or were.not
isubseguently_repealed, altered, varied m dified or affected
'bjtany-legisietion'of the.Imperial Parlia ent applicable

to the Territq;ies or. by the ParIiament 'i:Caneda or by

e ‘¢\- :
vf‘

.



]
any ordinance of the’Lieutena't—Governor in council of th

Territories, or, as a result 9f an amendment in 1897,31

by any.ordinance’of the Legis ative Assembly:

Subject to the provigions of this Act, the lays
of England relating tp civil and criminal matfters,
as the same existed on\the fifteenth day of July,
in the year of our Lord one thousand eight hindred
and seventy, shall be in force in the territories,
in so far as the same have not been or are
“hereafter repealed altered, varied, modifiled
or ‘affected by any Act of the Parliament o
" United Kingdom applicable to the Territories, or
of the Parliament of Canada, or by any ordinance
of the Lieutenant-Governor in Council or /jof the
Legislative Assembly. ¢

Presumably the date of July 15 1870, was selected

~

as the effective date for the introduction of E glish 1aw‘

_ipto\the~$erritories because that was the date/ ‘on which the
/

Territories became,part of Canada. oo ' /

\ Section 11 of the Northwest Territnrles Act, as
eamended; is still part of the law of Albenta ‘as it was, in
effect, continued in force by sectlon 16/(1) of the Alberta
Act, 190532 by which, generally, all og/the laws previously

/
-existing in the Territories were ‘to cohtinue in force in

/

Alberta until (except for Imperial Ac&s) they were repealed
abolished or altered by Parliament 74 by the Legislature,

according to the authority of each:

- Al laws and all orders a#d regulations made there-
under, so far as they are not inconsistent with
‘anything contained in thlL Act, 'or as to which
this Act contains no provision intended as a
substitute therefor, and all courts of civil and

;-criminal jurisdiction, and all commissions,,6 powers,

. authorities and functions, and all officers and

- functionaries,: judicial, administrative and
ministerial, existing immediately before the
coming into force of this: Act in the territory



hereby established as the province of Alberta,
shall continue. in: the said province as\if this

Act and The Saskatchewan Act had not been passed;.
subject, nevertheless, except with respect to

such as are enacted by or existing under Acts

of the Parliament of Great Britain, or of the

. Parliament of the United Kingdom of Great Britain

.and Ireland, to be repealed, abalished or altered
by the Parliament of Canada, or by the Legislature
of the, said province, according to the authority
of the Parliament, or of the said Legislature:
Provided that.2all powers, authorities and functions
which, ‘under any law, order or. regulation were,
_before the coming into force of this Act, vested
in" or exercisable by any public officer or.
functionary of the North-west Territories shall

be vested in and exercisable in and for the said
province by like public officers and functionaries
of the salid province when appointed by competent
_authority. : .

The laws of England thus inttoduced'into Alberta

include statute aw, rules of equity and/the common law.

< "/,m
«

It has. already een noted that such laws of England do not

include statutes in force prqprio vigore which are in. force
/ - v
in Alberta directly and\not as a result/of the North- West
- _— . , e .
Territories Act.33 o o R : J

Presumably, 8130, the refere ce in section 16 (1)_

of the Alber:s Act to Acts of the Imperial Parliament is

'1imited to stiziutes in force proprio vigore. Otherwise

this provision yould be inconsistent with section ll of the;
Northwest Terrinories Act under. which the federal Parliament
,or‘provincial legislatures may repeal' etc., statutes which

for‘ part of the laws of En‘land but which are not in force

proprio v gore.‘

c. .Summarz‘

The‘combinedGresults of the above may,. it seems,
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be summarized, as far ae the law of.eiecution is concerned,
as follows: |
(1) The provisions of the British North America
Act, which concern execution can only be amended etc., by
the Imperial Parliament;
| (2)‘ Since, but not before, 1931‘any.other’

Imperial statute in force proprio vigore, if any, can be

anended, ete., by whichever of the Legislature or

_Parlia ent has jurisdiction,

(3) As a result of the distribution of powers
~ ‘ C \
\\given to the Parliament of Canada by section 91 of the

B N.A. Act ~1867 Parliament has the exclusive jurisdiction

,‘ . " .
to make law& concerning trade and commerce, interest and

bankruptcy. i N \

- o > N : .
(4) Under :ection{QZ of the B.N.A. Act, 1867,
the provinces‘have ‘the exclusive power to make laws in
v_relation to property and civil rights and the administration
of.justice.ﬂ No other sections of the B.N.A. Act, 1867,
'appear to . have relevance to the 1aw of execution against
:_land

:,(5) As a result of the combination of.section 11

of the Northwest Territories Act and section 16 of the
Alberta Act, any law of England as of July 15 1870 which
.is applicable in’ Alberta is in force here to the extent it .
has not been amended 'etc., before 1905 by an Act of

Parliament by an ordinance of the Lieutenant Governor or

by an ordinance of the Legislative Assembly of the

[
v



o

Territor%?s*or since 1905 by an Act of Parliament or the
legislature according to the competence of each; and
|

(6) As a result of section 16 of the Alberta Act

any Act of Parliament, ordinance of the Lieutenant-CGovernor

~of the Territories or -ordinance of the Legislative Assembly

of the Territories in force 1in the Territoriesjin 1905 1is

still in force here unless it has since been repealed, etc.,

by Parliament or by the Legislature according to the

. competence of each.,

~

11



Chapter III

THE WRIT OF FIERI FACIAS

A.. Origin of the Writ

The writ of fieri facias is among the oldest forms

<

vofNeQECution. ‘In Englend it has alweye been used against
the goods‘and chattels, but not .the lande, of the.dehter.
Most'writers and jurists consider that-it‘is‘a writ which
lay at common 1aw34 but seme35 suggest that it may have
acquired its name and existence from chapter 18 of the

'Statute of Westminster “the Second, 1285.3.6 : (‘%(

Part of the latin text of this Act is "de cetero

in electione illius qui sequitur pro hujusmodi debito aut

damgnis sequi breve quod vicecomes fieri faciat de terris
-
& catallis". The English text of this is "it shall be from

hencefarth in thedelectioﬁ of him that sueth for such debt

or damages to have a\writ°of Fleri facias dnto the sheriff

for to levy the debt of the lands and goods" of the debtor.

-

By the express words Qf this statute a creditor

could;/under the writ of fieri faciag ievy the»debt from
the lands of the debtor but, in fact, Iands never were
levied under the writ., The apparent difference between the

@

common law practice and the Act requires some explanation._

Plucknett,uin»his‘ancise History of‘the Common
Lég%7igefe:t§o‘ppesibie explanatione. Firet he suggested“
';hat the”ététute egly refeffedvyprepecific lands which were .
~in-law regarded ae'chattele meie~fhan;1ands:' |

T _._[The],referencerin;the statute to lands in
. - connection with f£{. fa. is curious. It



possibly means those devisable burgages in towns
which the law regarded more as chattels than '
lands (as in the Statute of Acton Burnell); cf,
also p. 390, n.1l above.

Plpcknett's second explanation is given in the

note referred to in the above quotation. It states that

w38

leases "could also be sold dndgr ﬁl. fa. The infergnce

from Plucknett's reference #o leases 1s presumably that

leasehold interests qombine;the attributes of both real and

personal property and that the use of the word "lands" in
the Statute of 1285 can pos%ibly be explained by inter-

- preting 1t to mean‘"leasesw which had always,”beéause a

lease was a kind of chattei been saleable under the writ

e 1

of fi. fa. = - !
J » 39
Bacon, in his Abridgement of the Law; gave . a

diffefent«gx%lanation foffthé fact that, despite the express

words of fhe Statute of 1585 laads were never leviable

Pty

under ji fa. He sugges?ed that the Statute of 1285 might

simply have been codifying the'rights of the execution

creditor under the older writ of distringas per terras et
.] - . . .

~catalla which had permifted execution against both chattels

(by a sheriff's sale) and lands (by permitting the'crc@itor

/
/

~ to receive the profits jand ‘rents of the land. )

Bacon then s eculated that t@e words of the Act

' /
~.of 1285 were complied bith although not . llterally, by

:using two: separate writs in place of dlstringaS/ Under
- { . /
‘the first writ,‘the w:it'of'fieri_facias,(with the name of

this“wrif‘ﬁaséibly béiag derived from the latin words of

11
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‘the Act of 1285), the credito@tcould only levy against the

debtor's goods and chattels. Tﬁnder the second writ, the

‘ writ of levari facias, the creditor could levy against
. Py _

the goods and lands of ‘the debtor. . S

Under the'writ of "levarirfacias the sheriff was

commanded- guod de terris et catallis ipsius a levari

facias;;yo In English, the writ_directed the sheriff to
cause

and chattels of the debtdr. Although.the writ directed the

-

.sheriff to recover the debt from the debtor's land the

-Lf’
i,

sheriff .did not thereby acquire the right to deal with thei

‘land itself as byrselling it or by delivering it to the -
creditor. All he could do was to "collect the debt out of

. \ \\\ .

the profits of the land as the corn or'graén\growing

~

thereon, or out of the rents payable to ‘the debtor."41

4

The right of the sheriff to collect rents and

. otlier profits of land?ﬁider a 1evari facias was not theﬁ L

same thing as’ his ri ht to sell leasehold interests and

chattels real under]fieri facias. Under the latter writ

Athe sheriff had to' ell_the leasehold interests and pay
the preceeds to. theicreditor while under the former writ
the sheriff had to;collect the rents or other profits of
‘tthe laqd42 and then, presumably deliver these profits

<directly to the creditor in satisfaction of the Judgment.

'nhAnother difference between theltwo writs in relation to

“__the collection of rents and the sale of leasehold interests -

1

'is that the sale of a leasehold interest under fieri facias

facias) .the debt to be levied (levari). from the lands

14



is a remedy against the tenant while the collection of

rents undef\levari facias was a remedy against the

- landlord.

“In Eng}and. the writ of levari faclas was

abolished in eivil proceedings by the Bankruptcy_Act,

1883.43 This leaves open the possibility that i# may

.o

still exist- in Alberta by virtue of section 11 Qﬂ the

Northwest Territories A‘ct,44 although it may have been

impliedly abolished by section 128 of the Land Titles

.Act.45

.B. -The Form of the Writ

A

In England as of July 15‘ 1870} the writ vas
Ain form an) de;‘by'the’King46 to gisheriff commanding
the’sheriff: (l)lthat‘of'the goodsmend chattels of the
‘debtor he ceuse (taCias) to be made (£i351)47 the emOunt
:of the judgment’debt‘together with the coets of the
judgment:and-ot the.eiecution plus interest‘on‘the judgment
andnzhste' (2) that he bring the money to the court
,immediately after thf execution of the writ to be paid
to the creditor' and (3) that immediately after the
‘execution of the writ he should make appear to the court - |
_Ain what manner he had executed it.48. e <;\\
| ‘ The requirement that the sheriff "make appear to '
'the Court in what manner he had executed" the writ was

called-the return othhe writg In practice the sheriff

-in fadt usually did not make a return of the writ to the

tcourt,ag nor is this now in practice done in Alherta.so
AN P : S ‘
g
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‘have the same wide meaning as chattels.

'“" tl;&v':' Our SupremeoCoert Rules” -dofnot define "goods

' : - ) iy
N ‘ The concluding words of the writ, beginning with |
th;rword "witness" were éai?ed tﬁe 5355351 of the writ,
The Eggtg‘consisted of the date‘On which the writ was
issued and the name of the chief justice of the court
from which the writ was issued. 32 3

The distinction in meaning beuween the words

goods and chattelq which the writ commaqﬂed che sheriff

to take in execution, is none too clear. mostly because,

there is 1ittle consistency in defining the terms: Where

there is a distinction "cﬁattels" is usually given a wider

meaning. Thos»"chattels”'may mean all kinds of personal
property inclmding chattels real, 53 while "goods" may be .
(in contracts) restricted to inanimate tangible objecta.sa

On the'other hand, depending'on the context ''goods'" may

55

This'may'be compared with section 62 of the

. : 4 .
Sale of Goods;Act,-18935§ which provided that:

Goods include all chattels personal other than
things in action and money, and in Scotland all
corporedl moveables except money. The term
-includes emblements, industrial growing crops
dnd things attached to or forming part of the
land which are agreed to be severed before sale
or under the contract of sale,

Our-Seizures Act:s7 does not define '"goods" but

~

judgment debtor" and by section 4 under a writ the sheriff

may seize any’ goods or other personal property of the

debtor.58

59

Nl
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T "lands" but by rules 346 and 347 an exccution creditor

n60

may issue a "writ of execution which is actually the,

common law writ of fierdi facias61 under a diffevent name,

Lo
and which commands tﬁe sheriff to causec the debt to be

made from the gbods or land362 of the execution debtor

rather than from his goods -and chattels as in England.

C. Obtaining and Maintaining the Writ

(1) . The Time when the Creditor can first take
out a Writ S o

At common law a judgment signed. durlng any

sittings during which a " trial was held, or during the
subsequent vacation, related back to the first day of

thosé sittings (even if the defendant died. before the

judgment were actually signed) . ﬁxt the time of Signing
éf the judgment the creditor could also Fake out an
executlon agalnst the def;ndant, also S;sted on the first
day of those sittings. Obviously such a rule was moctly
to the a&vantage of the credltor but in other‘vayq the
creditor was at a disadvantage for if the trial were n;t
~held during the regular Slttlngb of the coﬁrt or 1f the
creditor took out his writ during or after the first
V‘,élttings of the court follow1ng the signlng of the'

_Judgment he could only do so while the court was actually
' 63

sitting and not during a vacation. ‘ -

o

et

In: 1852 sections 27 and 28 of the Common Law
Prpcedure'ﬁct64‘altered the rights of execution Qreditors

byy in effect, permitting a creditor whe obtaine@'a default



(G

)

‘judgment to take out a writ at the expiration of eight

‘rules.,

days after the judgment.
Presumably'these sections have been superceded

by our rule 346(1)65-under which, in generai, all judgment

creditors may immediately issue a writ of fieri lacias:

Except as otherwise provided every judgment
creditor is entitled immediately to issue one
or more writs of fieri facias but if the )
judgment is for payment within a period therein
mentioned, the writ shall not be issued until
after the expiration of the period.

CleL

Section 120 of the Common'Law'brOCedure Act then

gave a creditor who obtained e“judgment in a trial not

held during a regular sitting of ree court to take out a
writ in 14 days. This section aleo has, presumably, been
superceded by our rule 346(1), | |

In 1853,0acting,underurheir general powers,6
the‘Courts of Queen's Bench, Common Pleas ‘and rﬁhequer*
nade new‘rule; of practice common to a%l the courts which
annulled ail existing rules ineonsrsreﬁt with,the new

67 .

Rule 56 of these Regulae Generales Hilary

‘(Practice), 1853, (referred to as R.G. H - (Pr.), 1853)

restricted the rights of creditors by providing that all68

‘judgments should be’ entered as of the1r date of signlng

%

i_epd*should not have:relation to any other day:

%

All judgments, whether interlocutory or final,

shall be entered of record of the day of the

month and year, whether ‘in term or vacation, ,

when signed, and shall not have relation to any

other day; but if'shall be competent €or the
~.ecourt or a judge to order a judgment .o be

entered nunc pro tunc.

v - . .
; . o
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OQur rule 322 is. inconsistent with, but

presumably supercedes, rule 56 of R.G.H. (Pr.), 1853,

" Rule 322 stabe?\{ﬁat\every judgment shall be dated and

take effect as of the day on which it is pronounced:
"Every judgment or order shall be dated as of
the day on which it is pronounced and takes
effect from that date unless otherwise directed,

or by leave of the court, may be‘antef¢ated or
post—-dated.

Sections 27, 28 and 120 of the Common Law
Procedure Act, 1852;Jhad left a gapvrespecting,the right
of all creditors to take out a writ during a vacation
notwithstanding when the trial was held. The gaplwés.
filled by rule. 57 of R.G.u.'(br.), 1853, which, in effect,
permitted creditors other- than those mentioned in sections
27, 28 and 120 of the'Common,Law Procedure Act, to take
out a writ in 14 days after judgment was signed:

When a plaintiff or defendant has obta:ned a

verdict in term;/ or in case a plaintiff has

been nonsuited at the trial in or out of term,

judgment may_be‘31gned and execution issued

thereon in fourteen days, unless the judge who

tries the cause, or some other judge, or the

court, shall order execution to issue at an

“ earlier or later period, with or without terms.

This rule, as for sections 29, 28'aﬁd 120 of the
Common Law Procedure Act, is probably superceded by our
rule 346(1), quoted above, which permits all judgment
‘creditors. to obtain a writ immediately.'

“The common law rule with réspect~to the date

of teste of the writ was also restricted by R G.H. (Pr.),

71853. By rule 72 each writ of execution was to bear date



on the day on which it was issued:

20

Every writ of execution shall bear ddte on the
day on which the same shall be issued, and shall
be tested in the name of the lord chief justic
or of the lord chief baron of the court from-
which the same shall issue; or in the case of

a- vacancy of such office, then in the name of
the senior puisne judge of the said court, and
may be made returnable on a day certain in term.

This rule is reproduced, but more simply,

rule 359:70

by our

Every writ of execution shell bear date of the

day on which it 4is issued

In England, by R.G.H. (Pr.), 1853, rule 71, the

writ could‘only be issued onwprsecipe and_upon‘the'judgmeut'

being seen by the issuing officer.

£

No writ of execution shall be issued till the”
rﬁudgment paper, Bostea,'or inquisition, as the
case may be, has been seen by the proper officer,
nor shall any writ of execution be issued without
a praecipe being filed with the proper officer

Our rule 35871

requires only the praecipe without

the requirement that the judgment be seen by the officer

.vissuing,the writ: f

A writ of .execution shall be issued or renewed

only upon praecipe.

In practice, the clerk of the court will
.issue a writ until the judgment has been filed but
balance it seems that a specific“rule 'such as rule

.. (Pr.), 1853 would be preferable.: Thls follows,iit

suggested, because the combinationfof our rule 322

110(;

on

71 R-C.H.
is

under

wvhich a judgment is effective from the day on which 1t is

- -

pronounced;and rule 346(13.underlﬁhich an execution

\ LR

1R
$dn
7

\

creditor



"execution, in‘EngLénﬁ; andmpresumably

. /
can immediately issue a writ of 7&ecution gives the
impression that a creditor has a/ right to issue the writ
before entering:the'judgment.

This was in fact permitted by the common law in

England72 at ‘one time and pv/bably rule 71 R.G.H, (Pr.),

Ja e

,Finally, with/‘espect to whether.the; reditor

. 1853 was designed to - prevent this.

had to give notiqe tgkthe debtor before taking out an

n Alberta“now; to
be entibled to iséue a writ of executio\ under a judgment
. / o

for..the payment or recavery of money the

hil

ditor did nct

even have tg serve the debtor with a capy of the judgment
before iSSuing the writ, nor did the creditor have to- mﬂ”e

a demanﬁ for the debtor to pay the Judgment debt before

doing so.73 '_ » = . | A

(2) The Latest Time within which the Creditor
can take out the Writ )

that judgments were only valid for 20 years at .common

At common law apart from the effect .0f the rule

nlawza there may have been né limitation on how long after

a judgment the credltor could take out an- ewetution.‘ In

any event the common 1aw was superceded by the enactment

. of: chapter 45 of the Statute of Westminster the Second

! s

75

'1285 by which ,in general a plaintiff could not takec

out a writ of execution after one year from the date of

signing of the judgment unless ‘he renewed the Judgment

by the writ of scire facias.76

21
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But substantial changes were made to the old

- .

procedure by the Common Law Procedure Act, 1852. By

section 128 during the 1ives of the parties the creditor

could issue a writ at any time within six years from the

e

'judgment:

CXXVIII. During the Lives of the Parties. to
a Judgment, or those of them during whose Lives’
Execution may at present issue within a Year

. and a Day without a Scire facias, and within
Six Years from the Recovery of the Judgment,
Execution may issue without a Revival of the

Judgment. _
\\V//,,; : This section~is substant;ally‘reprodnced in our‘
rule 355 ;78 L " |
o Asfoetween-the original pérties‘to & judgment

or order, execution may igsue at any time within

'six years from the date of the judgment or order.

Provision for issuing a writ even after six years

o

was‘made by sections 129 to 134 inclusive of the Common
qLaw.Procedure Act, 1852 which stated th@ conditions under
whicn a judgment could be reviyed and execution issued
v‘thereone | |

* ;; These sections”of the Conmon LavarOCedure Act;.
1852 'ﬁave, in a sense, been duplicated by our rule 35677

*with the difference that our rule does not.require'the
-original judgmentAto be\revived but simply provides that
_ .the cou:t‘may'allow execution to issue:

" Where the six years have elapsed or any change
has taken place by death or otherwise in the
° - parties entitled or liable to execution, the
' - party alleging. himself to be entitled to
. execution may apply to the court for leave to
':issue execution: accordlngly or to amend any
‘execution already issued, and the court may

2%



) . (l'
make an order to that effect or may order that
any issue or question necessary to determine

the rights of the parties be tried in any wvay
in which a question in an action may be tried.

' There does seem to be some authority for con-

L]

cluding that, as a result of the Limitations of Actions

80

Act, after bhe 10 year limitation period for taking

AL
an action on the judgment has expired the creditor cannot

- 81

Gobtain leave to issue a writ. The question is probably

by no means conclusively settled since it is only a part

of the snbjeot~of limitations of actions and this area

of'law is a frequent topic for review;82

-

(3) bnration of a"Writ of Fieri Facias ‘it Q
It seems\thatdat common laoi(again, apart from |
‘tﬁezeffect;'if an&, of the 26 year common law limit on
‘the liﬁetimeiof a judgnent)83 a writ of executionnwds

kept alive until 1t was actually executed84 but by section

124 of;the Common Law Procedure Aot, 18528? if unexecuted’

it expired after one year from its teste unless in the
meantime it was renewed and this ‘applied equally to each
following year.

CXXIV.. A Writ of Execution issued after thes
i - Commencement of this Act, if unexecuted, shall
.  not remain in force for more than One Year from
‘ the Teste of such Writ, unless renewed in the
Manner herein-after prov1ded but such Writ
may, at any Time before its Expiration, be
‘renewed, by the Party issuing it, for One Year
from- the Date of such Renewal, and so on from
Time to Time during. the Continuance of the
. renewed Writ, either by being marked with a g
'.,\Seal bearing the Date of the Day, Month, and . 4
Year of such ‘Renewal, - (such Seal to be provided 1
"and kept for that Purpose at the Office of the i
Masters of the Court out of which such Writ




issued,) or by such Party giving a written
Notice of Renewal to such Sheriff, signed by
the Party or his Attorney, and bearing the like
Seal of the Court; and a Writ of Execution so
renewed - shall have effect, and be entitled to
Priority, according to the Time of the original

‘Delivery‘theteof.

| In Alberta section 28 of the Exeeution Creditors
Actg6 reqhires-the.tfeditor_to notify the‘eheriff of any
change in“the amount.owing oh the execution:
I | |
" (a) an executioh creditor

(1) * receives any money on account of an
: execution debt, or
= (i1) receives anything by~way of satisfaction,'
o either wholly or in ‘part, of an execution
- : ‘debt, or _
'(111) enters into an agreement whereby pro-
‘ceedings under a writ of execution
are to be stayed or suspended,

or

1

(b) an order is made staying the execution, x -

the execution creditor shall immediately .there-

efter deliver to each sheriff to whom the writ

of execution has been delivered a notice in -
"writing setting out with particularity each ..
~ payment, satisfaction or agreement, or a certified
.copy of each order, as the case may be.

Section 29 then provides that the sheriff shall
disregerd every writ of ‘execution after\gie year from the
-time he received it, or after one year from the time he
received a statement under”section 28, or after one ye&r,

;after he received a statement from the eteditor of.the
emount.owiné undef>the~orit: _

(l) The sheriff shell distegatd every writ of

execution that is in his hands, as the case may
be,



(a) after the expirafion of the period of one
year from the time of the delivery of the writ

-of execution to him, or

(b) after the expiration‘of the period of one-

year
(1) from the date of the deli: of the

» last statement made pursud:r . section
28 with respect to the exec ti | or

(11) after the delivery to him of - nouvice
in writing by the creditor or :1s
agent setting out the amount leviab =

; under the writ of executdion.:

il .
(2) “Each writ that the sheriff by this sectic
is directed to disregard shall be deemed not to

be a subsisting execution. 7

= (3) The sheriff upon receipt of any notice
referred to in this section shall make an entry
with respect thereto as if it were a statement
given under section 28. R

Presumably, these sections of the Execution

N . . T
Creditors Act have, by implication, repealed section 124

of the Common Law Procedure Act, 1852, Actually‘the former

Act seems less restrictive of the creditor's rights than
the latter since'the.failufe to renew the writ under the o
Seizures Act only results in its beiﬁg disfegarded by the

sheriff until it“is renewed while uﬁder the Common Law

Procedure Act it expired 1f not renewed in time._

Specifically with respect to execution against

land there is a,fu:ther limitation Qn'the duration of a

writ of executibﬁ imposedrbj section 128(3) of the Land
87

Titles,Act, ~Under:this section every writ or renewal

thereof ceases to bind.or'effect land at the expiration

" of six yea}s-ffem.its receiptfby the Registrar of Titles

]

e
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unless it is renewed in the meantime:
Everthrit or renewal thereof ceases to bind
or affect land at the expiration of gix years
from the date of the receipt thereof by the
Registrar of the district im which the land
: is situated, unless before the expiration of
/ such period of six years a renewal of the writ
is registered with the Registrar in the same
manner as the original is required to be

/J registered with him,

There is an obvious conflict between the

[
/ provisions of section 128(3) of the Land Titles Act and

i
/ . . .
sections 28 and 29 of the Execution Creditors Act.

/
Must the creditor simultaneously satisfy the

/ 4
/ ARG v
requirements of both Acts ¢r.if he is only interested in

maiPtaining his writ againsty the land is he entgxiedfto
If he is bound by

disregaxd the Execution Crediiors~Act?

/ - the latter Act if he fails to renew his writ annually with
fhe sheriff as required by that Act does that mean that '
the writ is no longer subsisting for the purposes of the
. Land Titles Act asiwell as the ﬁxecution'Creditérs Ag;?
Can.the debtor gét a court order that the Qrit haé.expired

énd‘fegister‘this‘underrsection 129 of the Land Titles Act?:

on the satisfaction or withdrawal from his

T U
o - . “Eggﬁgfs?\aﬁy‘ngii, the sheriff or other duly
S "~ qualified officér _shall on payment to him of
o his proper fee fogfhwith transmit to the

Registrar a certificate under his official
seal, 1if any, to that effect, and upon the
production and delivery 'to  the Registrar of

. the certificate, or of a judgel!s order,

- showing the expiration, satisfaction or
withdrawval of the writ as against the whole-._
or anmy portion of the ldand so bound, the -
Registrar shall make a memorandum upon the
certificate of title to that effect 1f the

' land has been brought under the provisions

-of this Act, and, if not, upon or opposite

M



to the entr& of the writ in the execution
register, and thenceforth the land of the
debtor or portion of land, as the case may

" be, shall be deemed to be absolutely released

and discharged fromgpthe writ.
In any e;;nt, it may be that,»as ﬁhe more
_ spécific legiélagion, in a direct conflict the Land Titles
Act would prevail. This, at least, would cause no problems
if there were no other é:editoré:
But the intent of the Execution Creditors Act-

is that all creditops sﬁare'rataﬁlyrih Ehe proceéds of
an execution without any oﬁ them haﬁing'a préféfénce; 'If‘
the~§heriff has funds in his hands arising from an
~execution égainst Iands,'then in disbursing tge_ﬁroceeds
télcreditqrs how can thg‘sheriff'both disfegard.a writ
which'wés nof anﬁually renewéd,with him as requiredrby the
Eiecution Creditors Act and yet obéerve the righfé, if
anj.;oﬁ;the Creditqr‘ﬁnder that writ 1f the cgeditot has
kept’ﬁis writ in forcexagainst that iand;as‘required by

: \ - . -
the Lanﬂ‘Titlgs Act,
These quggtiohs‘érevnot easily answered. The

reasoh\ig; the conflict seems .to be that there is no .
| . )
rational conne

@ .

on between the provisions of the Execution

Creditqrs'Act,aﬁd the d Titles Act to maké if clear

whether the procéeds of execut® ns“égainst land are to

be treated separately from the proceeds of executions
agalnst goods. It is suggeéted that there-is room for

" improvement in_ the eiisting legiélation in this area to



gt ” . .
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adequately define the obligations of the executilon

creditor against land under these Acts.
 Finally, as to the duration of writs of

execution, it is not the intention of this paper to

consider the effect of the Limitation of Actions Act88

but it seems that a writ of execution may.not be effective

past tTe date on which an action on the original judgment

can be brought under section S(l) (f) of that Act. 89

Whether or not an execution_ceases toxbe
_effective at such time;‘if the creditor sues on the
original judgment, ‘obtains a new judgment and execution
?'thereon and registers his new writ under section‘128(4)
of the Land Titles Actgo his new writ has priority from.
" the same ‘date as his first writ had

If an action i1s brought upon a Judgment before
the. date when the taking of such acbrun would
be barred by The Limitation’ of Actions Act,
and there is at the time when the action is
‘brought on file in the office of a Registrar
of Land Titles a certified copy of a writ of
execution that is. still in force and issued
upon the said judgment: and if, while the said
judgment is still in force or would be in force
" . but for ‘the obtaining of a judgment based
,thereon, .the execution creditor files {in the
O _office of the Registrar a certified copy of a
. writ of execution issued upon ‘a’ judgment in the

_ o said action, the last mentioned writ of execution':
“..has the same. priority as affecting lands situated i

.within the land registration district as- the
. writ of execution first hereinbefore mentioned
';and the: Registrar shall endorse upon it and
enter Ain- the execubion reglster a memorandum
to auch effect.,f -

D ‘The Amount the Creditor is Entitled to Recover under
© the Wrie . |

o (1$;>The'emount ofithe‘Judgnent .

28



creditor

judgment

by him of a sum of ‘money whether the judgment was in a

damage actidn'or a debt action.

It is usualiy assumed that at common law the

-~

could recover under execution the amount of any

in hisrfavour for the payment to him or:recovery

91

e

"~ But the right to recover the amount of a

Jjudgment in either a debt or damage actioh is also founde%
y .

on a statute. Chapter 18 oﬂ\the Statute of WEStmineter

the . Second 1285

"’2‘&

92 provided épat when "debt is recovered.

}

\

or knowledged in the King's Court, or. Damages awarded"

h

the-~creditor could take oﬁt a writ of fieri facias to

't callect the sum due. \

\\*fQ),_Costs'

2
A

RS

Sl

"At common law no costs of the action were

recoverable by either a p%@intiff or a defendant s0 that

‘all rights to “such costs are based on particular .

statutes.

93

[

Orkin, in hisWLaw of Costs,94

suggests that under

the Judicature Act the. Court has the power to award costs

as 1t sees fit:

-

- power in all cases to determine by\whom

The Judicature Acts of Ontario and other

Ap§§yinces, while not granting any new power

to awardicosts, made all costs in the
discretion of the. court which now has full

‘and to what extent costs are to be paid.

LA.successful litigant has therefore, a

reasonable expectation of receiving an

..award of costs, but- this is subject to

" theé court's absolute and unfettered

"~~diacretion to award or withhold costs.

. R
™ ¥,
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Out'Judiceture'Actgs»does not :seem to contain
(as,_possibly, it should contain) any eXxpress provision
cf the kind mentionea by Orkin so 1t ‘may be that in
Alberta the source of the court's power to award costs

in»ahhaction i{s still the applicable English statutes.

There are many of these. Chitty'54Collection of

Statutea96 is a good source for finding them and their
hiatory. ‘It is not the inf@ntion of this paper to

consider the. Territorial Ordinances in this area but

some of these may'also be applicable.

o In any event, if a credltor received an award of

costs he was entitled to recover these under the executiorn.

But in England' and probably 1n Alberta now,
- the costs of the action were limited tp the costs
recovered by him in the judgmen in the action. He was

_therefore not entitled to collect any costs for carrying
out the execution or for sheriff's fees or poundage.gs

Therefore the right to recover the costs of the’

.

execution, as well as the costs of the judgment, depended

i
n

o upon a statute.

N
S It was only in 1803 that a Eiaintiff who was an
Lexecution creditor was able to recover the costs of the
_executfton99 and in 1852 that section 123 of the Common
‘Laﬁ‘Procedure Actloo petmitted allvexecution creditors
"to recover such costs. o ., ,_ L
‘In evety Case o? Execution,“the Party entitled

' S to Execution may lewy the Poindage, Fees and
Expensea of the Executlon, over and above the

. e

.
Kooy , .

. \ : :
pee ; o .

T

+
El
il

97
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‘and entered of record:

'.fv CT _satisfied

\ . .
Sum recovered.

.
’

; A This Act is presumably still in force in Alberta

now since there is no provincial legislation which

expressly permits the recovery of such costs under

o

execution.lo1

o

13) Interest

At common law a'judgmcnt creditor was not ,

‘entitled to collect any interest on the Jjudgme debt.

This right was only given in 1838 by section l7‘of the
102 |

Al

Ciudgments Act™ under which the creditor was entitled

° - Q

to collect under the execption interest on the judgment

103

'including costs at the rate of four per cent per year'

computed from the day on whlch the Judgment was signed

° -

04

And be 1t enacted; That every Judgment Debt
) shall carry Interest at the Rate of Four
Pounds per Centum per Annum from the Time
of enterlng up the Judgment,..until the
same shall be satisfied, and such Interest:
may be levied under a Writ of Executlon on‘
such Judgment. - : :

f

’In Alberta the‘Judgments Actkhas preeumebly been

;repealed by implicatlon by sectlons 13 to 15 of the'lnterest

£105 o ] a

,: Ac by which judgment debts 1ncluding costs bear‘rnferest

Tat the rate of five per cent per annum from the date of the

P \
\

giving of the judgment._ A ' S \

. Every judgment debt. shall bear interest at the’Es

rate of five per cent per annum. until it is"
\\/

Unless it Ads otherwise ordered by the court,

such interest shall be calculated from the
time of the rendering of the verdict or of

< a
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the giving of the judgment, as the case may-
be, notwithstanding that the entry of judgment
upon the verdict or upon the giving of the
judgment has been suspended by any pro«ecdingb
either in the same court or inm appeal.

Any sum of money or any costs, charges or
expenses made payable by or under any judgment
decree, rule .or order of any court whatever

in any civil proceading shall for the purposes
of this Act be deemed to be a judgment debt.

It is interesting that section 17 of the Judgments

.'Act expressly provided that interest was recoverable undex
thé execution while the Interest Act makes no such

provision.. - .

Rule 366 of.the Supreme Court Ru1e§106 states’

-

that under an execution interest may be levied on the
amount recovered under the judgment. It may be that this
rule 1s .a matter of procedure which is within the scope

of the:Rules of Court as provided in section 39Aof the

vJudeatute Act;lo7 but on the other hand might the

s

authority»for this rule be founded on section l7bof the

Judgments Act which to this extent may.not have been

'repealed by the Interest Act? e

E. The Creditor's Right to Execution-Against Land under
Fi. Fa,

~

L (l) ‘At Common Law

. . ¢ A < \ :
o As indicated in the form of the English writ of

fi. fa. only: goods and chattels were sub}ect to execution

vunder this writ/at common “law.
/

'In Alberta,. the, writ_of fi. fa. has always been

S

usedﬂagainstfﬂands as well as against goods. Since at

32
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common law lands (apart from chattels redl) were not

bound by fi. fa. it'islneeessary‘toufind some other -

—

authority under which,lands in Alberta caﬁ be taken in

execution under this writ.

- (2) The Act 5 %eo;Z, c.7 (1732)

Historically, at least, the origin of the use

of the writ of fieri facias  against lands in Alberta was

the Act (Imp.) 5 Geo.2, c.7.-entitled "An Act for the more

easy Recovery. of Debts in hie Majesty 8 Plantations end

108

Colonies in America, 1732%, This Act is usually

referred to as 5 Geo.2, c.7, probably because of its

2 2

unwieldy title. .

Only the preambleeendisection four of the Act

were relevant to execution. ' The preamble stated the need

‘for reform to the law governing the recovery of debts in

.

the American colonies;

Whereas his Majesty's subjects -trading to the
British Plantations in America lie under
great difficulties, for want of more easy
_Methods of proving,“recovering and. levying .
of Debts due to them, than are now used. in
some of the said Plantations; and whereas
it wifl tend very much to the retrieving of’
. the Credit formerly given by the trading
“subjects of Great Britain to the Natives and
Inhabitants of the said Plantations, and to-
the advancing of the Trade of this Kimgdom
thither, 1f such Inconveniencies were
'remedied... , -

vSection four then provided that in the American

¢

colonies real property should be subject to the same

remedies for recovering debts as‘personal property was:

o



And be it further enacted by the Authority °
aforesaid, That from and after the saild
twenty-ninth Day of September one Thousand
seven hundred and thirty-two, the Houses,
Lands, Negroes, and other Hereditaments
and real Estates, situéte or being within
any of the said Plantations belonging“%o
any Person indebted, shall be liable to .
and chargeable with all juet Debts, Duties
and Demands of what Nature or Kind soever,
owing by any such Person to his Majesty,
or any of his Subjects, and shall and may
be Assets for the Satisfaction thereof,
in like Manner as Real Estates are by the
Law of England liable to the Satisfaction

~ of Debts due by Bond or other. Specialty,
and shall be subjact to the like Remedies,

- Proceedings and Process in any Court of

. Law or Equity, in any of the said

- "Plantations respectively, for seizing,

- - extending, selling or disposing of any
such Houses, Lands, Negroes, and other
Hereditaments and Real Estates, towards
the Satisfaction of such Debts, Duties
and. Demands, and in like Manner as
Personal Estates in any of the said
Plantations respectively are selzed,
extended, sold or disposed of for the
'Satisfactlon of Debts. e

Since, in the Colonies at that time, the usual,

metho&«of execution against personal property was under

——~

‘the writ of:fieri facias the effect of the Act was to

)
" make - lands in the Colonies subject to execution under

~the samevwrit.;;o

Riddell in his article Fi. Fa. Lands in Upper

Canéa5114 and Dunlop in his article Execution Against Real

Pr0perty in British Columbial,2 point out that this

statute was- enacted ‘as a tesult of complaints from the

jcolonists about the difﬁdculties in enforcing judgments.

oo Neither writer gave a source for this suggestion but

possibly the fact that the colonists- complained was

(-x
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inferred from the‘wording ot‘the”nreamhle to the'Act
thlch 1s‘eet‘dut ebove;‘ |

- In any event, if complaints there were from
the Americen colonists, identical complaints must have
‘come.fron thevcoloniets of New South Wales about 80

years later because in 1813 an Act almost identical

v

in- its title, preamble and section 4 was enacted by the

Imperial Parliament with respect to the colony of New

.South Wales.ll3

The reference to "Negroes in.sectiOn 4 of
the_Act 5 Geo.Z,rL~c.7 (1732) is signifi-ca.n-t-:" At that

tine, under the laws of England a slave was real

property of his’ dwner and not personai\propeffy llé

7 3 ~
- Thus on the death of his owner the ownershiy7of the Wy

: / \
slave passed to the heirs and not to the. persdnal

representative of the deceased 115 'f.s : ,ﬂ\

_ The usnal method of execntion ageinst a
degtor 8. goods in England (and its colonies prior to
,1732) was to have the sherlff sell the debtor's goods,

but not his lands, under the writ of fieri facias and

/

- to pay . the proceeds to the creditor in satisfaction of

the debt. Since the Negro slave was real property he

s
Y

»could therefore not be seized and sold under thlS writ. o

One of the consequenees of. this statute was that a
. e °
Negro slave (but not: a slave of another racial origin)

in.the American colonies! but not in England or anywhere



else, could be seized and sold in an execution against his
116

owner under a writ of fieri facias.

In so far as the Act 5 Geo.2, c.7 (1732) applicd

B

'to"Negroee it was repealed in 1797 by an Act entitled
"An act tovrepeal so mnch of an act, made in the fifth
year of the reign of his late majesty King George the
Second intituled An Act for the more easy recovery of

, debts in his: Majesty s plantations and colonies in America,

a8 makes negroes chattels for- the payment of debts."117

v » The operative words of the repealing Act of
‘17917 were: v - L : “' \

That so much of the said in part rec1ted act,
. as relates to negroes in his Majesty's '
VR plantations, is hereby repealed and made
& .. void, and shall be 6f no effect in future;
o anything in the above act, or .any other -
- act, to the contrary thereoﬁ-in anywise
notwithstanding.

Riddell in his article The Slave in Canada,

said of- the Act of 1797 : - )

Remembering that the Act of 1732 was intended
to change the common law of England which did .
not allow the ,sale of land under a writ of
execution, fieri facias, 1t should probably
be considered that the sole effect of the"
"Act as. regards Negroes was to exempt them
from .sale under fieri facias, without

) affecting their status.‘

In this article Riddell also points out that until

"uthe Slave Emancipation Act, 1833 119 slavery,was not uncommon . .

. in Upper and Lower Canada and the Maritimes and ‘that many
”;slaves escaped from Canada ‘to the UnitedAStates. He also
tﬂ_points out that there were slaves in Cana&a of native

118

36 -
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Indian origin as'well as Negro slaves. .. As. noted earlier
the Act of 1732 referred only to Negroes and not -to

n

Jslaves of other origins.
' The whole of thée Act 5 Geo. 2, ¢c.7 (1732), was

repealed by the Imperial Statute Law Revision Act,

1887.120

- Historically the Act 5 Geo. 2, c¢.7 was also of
‘fundamental importance to the development of the law of
execution inACanada. In fact it seems that it was the

existence of this Act, and only this, which resulted in

'ithe-permanent difference between the law of England. and

the American Colonies; that is, in‘England,blands,have

never been bound by fi fa. while in"the American Colonies

XS

lands have been bound by this writ since 1732.

- The leading case on’ the nature of the application
of this Act in the Colonies seema to‘be,McIntosh~v..
McDonell,lzl decided_in lSBvay'the full "court of.King’s
Benchfof hpperMCanada.m The decisions‘in this case seem

'to make it clear that this Act was not a. law of England

and that although it Qis in force in Upper Canada it wasv

in force because it was-a statute‘proprio vigore»and not
‘as a. law of England. “ nlf. i

| v In conaidering the question of the application
of this Act in Upper Canada SherWOod J.,Lquoted at length
‘from a judgmeig given by him in an earlier case. - The

following ar ,some of the relevant portions of his

judgment;ﬁ



L

‘think the 5 Geo.II. is in force here ipso

N

I think the common law of England and the
statute Westminster 2nd are in force here;
besides which, we have /the 5 GefﬁzII ch.7,

.which they have not. in England.

It appears to me. that when the British
parliament framed the statute 5 Geo. II. it
designed to give an entirely new remedy to
the creditor for the recovery of debts due
in the colonies, and at the same time’
leaving it at his election to proceed under
that act or under the local laws of the
colonies. The preamble and enacting words
of the act appear to me to point out .a
distinct remedy is nowise grafted on the - 123
English law or on any colonial institution.

It appears to me that the statute West.2nd

is in force in this province, because it
forms a part of the lawygwf England relative
to property and civil r ghts, and I also

facto, because Upper Canada is one of the
British American Colonies, in which this
statute by its own terms is to operate,

There 1is another reason for alleging th

the 5 Geo,II. was not introduced into t is
province as part of the law of England The
14 Geo.III. ch.83, sec.l1l8, expressly declares

_that all acts of the Brltiéh parliament before

that time, concerning or-respecting the
colonies and plantations in America, should
be in force in the late province of Quebec,
which then comprised Upper Canada; and the

31 Geo.III. ch.31, sec.33, declares that all
laws and statutes’which were in force in the
province of Quebec should be in force in this
province till altered by an Act of the :

legislature. The 5 Geo.II. was therefore -

the law of the province for about eighteen
years before the statute West.2nd became a
paxt of the. laws of this colony. The rules
of "human-action which govern the members of
civil socilety in England are called the law

of England; and, in my opinion, the: 5.Geo.IT,
- 18 no more a part of that law than any act-of-
the British parliamént made for -the - gigirnment

uf our poSsessions in Asia or Africa

Robinson, J.; delivered a separate judgment in

which he referred with approval to the earller judgment by

S2Gegal T
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Sherwood, J;125

The last of the’ three judgments was delivered.
by‘Macaulay, J., who stated that:

[When] the English law was introduced here,

the 5 Geo.2 may be supposed to have prevailed

or to have come into simultaneous operation.

The judgmentafin this case persuasively suggest
]

that if‘the’Act'svceo-Z, c.7, never formed part of the /////f/_

laws of England then it was never introduced into the . '
' Territqories or into Alberta (as the case also says
was not introduced into Upper Canada) as part of ¢ WS
of England as of July 15, 1870 or of any other date.

essuming, on tbe'other hand, that'the Act 5 Geo.
”2, c./7 was introdnced into fhe Northwest Territories as
.part oé the laws of England as of July 15, 1870 then it
is suggested that the. Statute Law Rekision Act, 1887,127
‘which repealeq,the'l732 Act, was an/"Act of the Parliament
of theiUnited:Kingdqm applicable to the Territeries”
" Within the meaning of section 11 of theiNorthwest
Tenritofies Aet.lzs ‘Unbn ifs repeal:}n 1887 tne Act oﬁ
1732.then ceased to be part of the:la%s of_Enﬁlandbin
force in the Terrifofies, 1f it‘ever,had been in force.

To say that‘the repeal of 5 Gen 2, ¢.7 in~
ﬂ1887 was not applicable to the Territordies and the rest
of Canada would seem to 1eave the repeal devoid of meaning,

since the Act itself was obviously applicable to, and only

to, the colonies in America and it is difficult to conceive

Wabh s MR e T tina ot



of any meaning for the repeal of the Act unless it applied
to those same colonies and all qf them,

Ho&ever the correct position seems tp telthat
the.Act 5 Geq.z, c.7 (1732) was in force in the
vTerritories‘until 1887, not as a law of England, but

becauise it was

tatute in force in the Territories, as

in Upper Cana e, proprio vigore. As such there seems

to be no doubt t hen it was repealed in 1887 it

ceased to be in force in the;?etritories at all.
Consequently the Act of 1732 never was part pf the law
iof Alberta. | |
| The application of the Act 5 Geo.2, c. 7 in

vCanada has also been dealt with in other cases and

articles.129

4

La Forest in his article Some Aspects of the VWrit

of Fieri Facias130 suggested that the Act might well still

be in force in New Brunswick lal’but in the absence of

_ legislation of that province to that effect it would seem
that ‘the application of the Act to that province ceased
when 1t was repealed in 1887 upon the grounds given ebovc
iHowever presumably if the Act ever had been in force in
New Brunswick it would have'been in force from the commence-
ment of the cblonylbn October 3, l75q132 until 1887.

| Similarly Dunlop, in his article Execution
Against Real Property in Britisﬁ/Columbial33 suggested

P

. that - until 1899 the Act was in force in British Columbia

.
S
A

v
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"either directly or by virtue of the English Law Act,nt3b

Again, it 1s suggested that in\1887 the Act 5 Geo.2, ¢.7,

ceased tb be in force pfqpriO“vigore in British'Columbia
1f it ever had been so in force (presumably if it had

been.in force proprio vigore in British Columbia‘itnwas_

only from the commendemenf of the colony on November 19,
1858);135 and, as in Ontarin, 1t could not have been .
- introduced into British Columbia as part of the laws of

England since it never was a law of England. 1In 1899 the

.
writ of fieri facias against land, but' not the fi. fa.

~against goods, in British Columbia was abolishedl3®

thus
seemingly doing awvay with the remaining significance, if

any, of the Act 5 Geo.2, c.7 in that province.

"In Manitoba the writ of fieri facias“agéinggf

137

lands was also abolighed, in 1889. .Ihe anitaba Court

of Appeal in Bejko v. Robsonl’38 in T93A seemed to take it )

for granted that the Act 5 Geo. 2 c.7 had been'ln forqe

. o

in Manitoba until 1889 but that it was repealed by g@'“f..~;'T

implication by the Act of that year. 139. The court also

seemed to assume,tngtltheAAct had been-ing;oducedﬁinﬁo -
the province as of July 15, 1870 as part nf pﬁé»lansfof
England. Once ;gain, 1t is suggeéted that this assumption
is not narrantéé,‘on the.gnounds giben above.

Finaily, the Act 5 Geo 2 ¢.7 has been consfﬁéred
;in at least two. Alberta cases but in each case by the same

judge.

" Thus, in Traunweiser v. Johnson%ao in 1915, -

41
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Stuart, J., said that the Act 5 Geo. 2, c¢.7 "is in force:
in Alberta"141 but two years later in delivering one of

the judgments of the Court of Appeal in eaz v.
142

. Sommerville Hardware Co. Ltd. he changed his mind and

said -the Act was probably*not“in force here.143 !
Unfortunately Stuart, J., did not, in either of
these cases,’ consider the effect in the’ Territories and
Jin.Alberta ‘of the 1887 repeal of 5 Geo.&, c.7. *Rather
he seemed only to be concerned whether 5% Geo 2, c. 7, was
| in force as being a law of England as of July ‘15, 1870 -
whioh was applicable in Alberta, ’
Nonetheless the conclusion seems compelling,
- from the arguments given above, that'(l) the Act 5 Geo. 2
c.7 was never part of the laws of England and therefore
vas never, introduced into this province as part of those
' laws; (2) further; ‘even if in spite - of the above the Act
was introduced intoathe Territories as part of the laws
of England then it was repealed by the Imperial Act of
1887 which it seems must have been applicable to the \
‘-<Territories' ‘and (3),finelly thatvif”the Act were ever
| in force Erogrio vigore in the. Territories (which it seems
' it was) then it ceased to be so in force whbn it was

~repea1ed by the Imperial Parliament in‘1887‘and was there-

fore never in force in the province proprio vigore.

The conclusion thet must be drawn from . all of the

above is that although historically the right in Canada to

-

sell land in execution under fieri facias was founded on

42
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the Act 5 Geo.2, c.7 (1732) thebriéht, if any, to sell.

land in Alberta under‘thie writ is not derived from_this 7

statute, - 1 )

(3 ‘Ordinances of the Northwest Territories

and Statutes of Canada ~ o
) . -Q"‘

In so far as the law of execution ig concerned,

one.of the gffects of aection 16 (1) of the Alberta Act,

1905"144 in combination with section 11~of the Northyest

Territories Act,145 is . that ordinances of the Northwest '

_Territ%ries and etatutes of Canada made prior to, and in'

force in, 1905 are to remain in: force in Alberta until

B ' x \ .
'repealed, abolished or altered by the Legislature oﬂﬁ*he

.,'

The’question then'ia'whether there-were any such

ordinanees or statutes wh;ch authorized execution against
.‘(

’ provinee.-

land»under fleri facias ‘and’ if there wergxdhether they are

_mstill in force in Alberta.
In fact there was such an ord\hance and it
‘expreaely provided that a judgment creditor had the right

to execution by fieri facias against his debtor 8 lands.

This was the Judicature Ordinance, 18 146

aRuie 355 of the Ordinance provided xhat every writ of

-'execution should be in form B of the schedule thereto

s . i e,

,where appropriate. o “Jﬂ;/ﬂ+é~ff*. ; : T

. Every writ of execution shall follow form B

- vin:the schedule. hereto: ‘adapted to the
_circumstances of each case and where form ,
‘B 1is not appropriate the form shall be . .
settled by the Judge On ex Earte applicatlon.

oy v -
3
Nt . . \
L . . v Lo . . .
i . : . . « -
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- The form of writ of execution prescribed by
‘fofh-ﬁ‘of‘tﬁe Judicature Ordinance was the common law \

writ of fleri facias except that the sheriff was commanded
to caE&e\the debt to be made from "tho‘goodo (oxr lands

as the cas& may be)" [emphasis as in o;igi?al] of the

debtor rather than from the goods and chattels of the

debtor as at common law. .

To- the extent form B‘wag directed against goods
it did not differ from the common 1aw writ, Because form

B omitted the word chattelskin 1ts directiens to the
shexdff 1t may have been o‘restriction of the common law
to the'extent,‘ifﬁaof,‘that Vchatteia"'incloded property
'not‘covered by "goods" To the extent it commanded the
sheriff to make the debt - from the debtor's land form B

was an extension of the common law. '

The express authority to use fieri faclas against

”land was contained in, and the reason for the use of the
_disjunctive or" in th% command &6 the sheriff 4In form B
was. made clecar by, rule 364(1) of ‘the Ordinance. This

rule expressly stated %hat a. judgment creditor was entitled ,;'

Lo issue a writ of execution against the debtor 8 lands,
»_but also stated that ther&,was to be .one writ of execution
"against goodg and a segarate writ against lands,,

Any éerson who becomes entltled to issye a‘writ
af execution against goods may it or after thé
time of issuing the same .issue 3 writ of
execution against_ fhe Yands of tite person
‘1iable in any judicial district provided that
- not less than $50 remain due and unpaid on the
judgment and deliver. theé same to the sheriff

B2

. ’
-
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of the district mamed in the writ and, charged
with the execution of the writ of execution
against goods -at or after the time of delivery
to him of the writ against goods and either
" before or after any -return thereof; but such
officer shall not” sell the said lands within
less than one year from the day on which the
writ agdinst lands is delivered to him nor
until three months' notice of such sale has
v been posted in a conspicuous “‘place in the
sheriff's and clerk's offices respectively
and published two months in the newspaper
nearest the lands to be sold. :

Rule "364 of'the Judiceture Ordinance whas a direct
statutorylgeplacemeht for the Act (lmp%)AS Ge9.2, c.?7
(1732).which as .stated above had been repealed.in 1887.

- gThis.rule was still in force in '1905 when Alberta

2

.-became a province- .After the Alberta Consolidatedlﬁules

of Court‘were'prcmulgated in ;914147‘there was some doubt
expressed as to whether rule 364 was then‘in force bere;148
but any uncertainty vanished when the-Judicature.ordinance,
1898 " was rebealéd by tbe-proclamation on August 15, 1921

of the Judicature Act of 1919. 149

(4}‘ Statutes of Alberta
) . There i presently in Alberta no express statutery
replacemqnt for the Act (Imp ) 5 Geo 2, c. 7 (1732) or for
__rule 364 of" the Judicature Ordinamce, 1898, both of which

permitted execution against land by the writ of fileri

facias.-
o In fact in Alberta this subject is only GXPE;SSIY
,/dealt with in rule 347 of the Supreme Court R,ules150 which

states that every "writ of fieri facias shall be issued

against both. the goods‘eﬁd lande -of the Debtor.

1 ) 0 i . . '
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Probably the intent of this rule’is to eliminate
the sepafete wﬁits againét goodsband lahds which had been
required in the Territories. Unfortunately the draftsmen
appears to heve copied our formls1 of the writ of
execution from form B of the Judicature Ordinance, 1898.
That is, our form of writ commands the sheriff to make
the debt from "the goods~é£»[emphasie;geded] lands of"
the debtor rather than the goode'and lande’aa stated in‘
‘rule 347. | ‘ | |

It is‘suggested that the‘word;"or" in our writ

" should be replaced by "and" since the word "or'" was used

in‘theirerritoriee form of the writ (of vhich’our form

s-if-appears in ‘part to be a copy) because in the Territories
’separate writs were used against the goods and-lands”of

vhe_bthe debtor. and the "or" in the form simply ihdicated that

'vthe inapplicable word should be struck out according to

whether the writ was agg}ﬁit’fh:“* ods or lands. - .
As it is our form,

Ve o/ ,
the execution to either the goods or the chattels of the

of ﬁrit'apparently .. .its

debtor but not both although this was not. the meaning of

\

rform B of the Judicature Ordinance omn which our.form‘is

.based nor is it apparently the 1ntention of rule 347.

c

The problem which arises. from this dearth of

: Alberta legiélation directl?aqtating that fieri facias

/

can be usnd a@ainst lands is to. fiﬁﬂ whether the right

might be given by implication by some provinci&i statute.’

One possible source of such authoritj“&s sections

/ i - - - L. - B %
. S o ) . - . g ..
S s R oo o L . . L » R
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131, 132 and 133 of the Land Titles Act;sz which prescribe.
‘ thst any sale of land under process of law must be
- confirmed by the court,

that the trangfer of land must
be registered within two months from the date of such
i

confirmstion and that any person ‘interested in the sale

may make the application for confirmation.
\
\

It is
suggested however, that these sections do not give a

4
P

right to take land in execution under fieri facias.

They merely state rules which must be followed when ]and

can be sold under judicial process.‘

They do not state
that- execution under fieri facias is one of the methods,

ﬂ"

or perhaps the.only‘method,‘of selling land under
‘judicisl process. |

Similarly section 15 of the Seizures Act153 o J‘
states that no land may be sold under a wrdt of” executioqh

\
unless there hss been a return nulla ‘bona and until after
A

: Year . l

2
"L

the Registrar of Titles hss hadxa copy of the writ for one.

;,\

This section makes it clear that it is taken for"
granted thst lands may be taken in execution under a writ~
of”ﬁxecution and sold but, by itself it does not give
rlthe right to such exedhtiow, nor does it necessarily imply
that the method of execution contemplated by it is fieri
fuifaciss.i ‘“d‘é A e

Sy

Consequently it seems that if the right to

execution against lsnds by fieri fscias is oonferred by

N

ol

looked

. 0 g

some Alberta legislation sone other sourte ngft be
»ig;for, vh. . 1’ Lo e

47
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The best poesibility seems to be section 128(2) .

of the Land Titles Accls4 which states that all® legal

~and equitable interests of a.debtor in'land registered

‘in his name, including his interest as an unpaid vendor,

, - are bound by a writ of e§ecution upon and from the

‘Registrar s receipt of a copy of it and that no instrument

o

”'executed by the debtor afﬁtr that time is effectual except

subject to the rights of the execution creditor' X

'Upon and from the receipt by the Registrar of
" the copy of the writ, all legal and equitable
interests of the execution debtor in any lands
v ‘ . there or thereafter registered in his name and
R including his interest, if any, as an unpaid.
“vendor of the land, are ‘bound by the execution,
o " and from and after ‘the receipt by the Registrar
$ . ~.of -the copy, no certificate of title shall be
o granted and no transfer, . mortgage, encumbrance,
lease or other. instrument executed, by the
execution debtor of the kand is effectual except
subject ‘to the'rights of the execution creditor.
~ under the writ while it is legally in force,
‘and the Registrar, on granting a certificate
" of title and on registering any transfer,
mortgage or .other instrument executed by the
debtor .affecting the land, shall, by memorandum
upon the certificate of title in the reégister
‘and on the duplicate 1ssued- by him, express
. that’ the certificate, transfer, mortgage, oY .
‘other inétrument is subject to such. rights.

‘f”swnw"ir_fSignificantly, section 128(2) does not define

What a writ of execution is, that is, it is not ’xplicit
R

‘uﬁ.dn this section that it 1is referring to a writ of fieri
. / L L)

4féggg§g. Likewise no where else in the Land Titles Act is

[“;there auch-a definitionsl’?

section that it cgnfers a right of execution against land

&
"Iu‘

N

Accordingly the only way of implying from this'
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'Statute of Frauds

49

o be by finding,that.the.statement that

seems

all lands'are'bound by a writ of execution means that such

lands are subject to execution by fieri facias.. The above

comments indioate that an inveetigation -of the meaning
of the word "bound".may be in order.,
Until 1676. by the]common‘law,,a,debtor's goods

were“bound,bf a”writjof fieri:faciaa‘frqm‘the teste of

the writ. This was altered in 1676 by section 16 of the

«

155 whieh ﬁrovided that‘"no writ of

‘fieri faqias or other writ of execution shall bind the

_executed v

hifgcias.a_

‘.by a writ waa not a'ﬁefinition of or the sourCe of the
- rights whieh the craditor had under the writ. Rather‘

fuall that the statement meankfwaa that once goods were

property of the goods of the debtor "but from the time

that euch writ shall be delivered to the sheriff...to be

It is immediately apparent from the words of

‘section 16 that to say that property was bound by a writ : \‘
of execution did not exclusively refer to writs of fieri o \

-

| ’Efacias. In fact there ‘were several other kinds of writs‘

S . / : .

: Aof execution which could be used against goods. Two

examples were the writ of elegit and the writ of levari
156-,'7 B '

Furthermore the statement that goods were bound

[

tor could enforce his rights

BO gainat any person claiming »

om the debtor after the»
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‘.
goodsvweretoocnd'§7‘the writ.»_ |
" In zgxgg v.’Dtewe157 in 1804 Lord Ellenborough
said that the'f R |

" sense in which, and extent to which goods are-
in either case [i.e., "by the award of anm

"execution before the Statute of Frauds and

by the delivery of the writ .of execution since

that statute"] said to be bound is that it
binds the property as against the party -
himself and all claiming 'by assignment frgm,
. or representation through or under him.

And in Lowthal v. Tonkinslsg Lord Hardwicke

said the effect of' the Act ig: L ,' ’
" That after the writ is so delivered, iF~the
f*”-‘j‘defendant makes an assignment of his goods,
' _"except in market overt, the sheriff may. take o
"them in execution. o

-

" : :]In 1896 the Territorial Court, in Limoges v.3 

m”bell}sl had to consider the meaning of seccion 947 of
e Territories Real Proper:y Actlﬁ_'which prbvided that

‘ land should be bound by any writ until a copy of»it'

d been delivered to the registrar.' At that time

ecution creditors wete expressly permitted by an

(

?ordinance of the Territories,163 to issue a writ of'fieri»

{

i
1

esainst land. Do I f” SR
S - iy

nciac
In Limogea v..Camgbell Scott, 1., in effect held;

"7hat the only effect of section 94 was that any person
, ho acquired an 1nterest iﬁ the debtor s land after the

“7f'elivety of e writ to the registrat was subject to thev
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th the land by the execution debtor the person
acquiring an interest from him would take such
i terest. subject only to those executions of

n ‘the same case the court conaidered the meaning

L}

of the statement that goods are: bound by a writ.
'AScott; J.i.said that this meant that the sheriff

eould take 80\98 in execution from any person who acquired

them from the debtor after the goods were bound:

The meaning of the words "that the gooda shall
be bound by the delivery of the writ to the’
heriff" is that after the writ is so delivered,
o , )_#f ‘the defendant makes an assignment of the
' e oode even for a valuable consideration, unless:
{ in market overt, the sheriff may take them in
g execution., The binding both in case of the
| CFown and a private person relates only to the
../ debtor himself and his acts, so as to vacate
- ‘ahy 1termediate assignment by him otherwise
/~'than in. ‘market overt, but the property in the
goods is not. al{gged until execution and sale
‘by the Sheriff, ,

o ’iThe meaning of the words‘"bind" nd.“bonnd“ in

\ >
£y

tespec of garniahees were considered &n Holmes v,

166

v Tntton, where Lord Canpbell eaid.”

s QWe conutrue the word "bound" as not»changiug
./ + the.property.or giving even an. equitable
B ;property either y way of mortgage or of

». - lien, but asg. putting the -debt in the same
. situation as the goods when the writ was

i delivered. to-the heriff. We take the word.
“;A"bind"»tn*hean that the debtor, or those.

. e
RS S

I
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‘t is apparent that the service of a garnishee
order bound a debt in the same way as a writ of execution
.bound goods, that is in either case it meant that the
debtor, and any person claiming under him after the R

<

\property was bound, was subject to the rights of the

.creditor. .
LIt is suggested that ali of‘the above'indicates
that the meaning of section 128(2) of the Land Titles
Actkis.uniy this: that after a8 writ of execution is
'deiivered;to the-Registrar, the interest of the debtor
in any'land':and the interest of any third party in the
land arising under an assignment from the debtor to the
'ﬁathird party made after the delivery of the writ to the
Registrar is bound by the eXecution.
But what section 128(2) does not say is what
”,kind of execution can ‘be used against land nor what the
_rights of the execution creditor are under that kind of
' execution.l§§, In. order to find out what kind of execution‘ B e
a creditor can use against 1and we have to look to rule

169

li"347 of the Supreme Court Rules because only there is

';?_ﬁthere a’ description of the kind of execution, 1i.e

‘ffacias, and not some other kind of execution,.
- N , , '

”Tcreditot can use;against 1and._

_ In.other words we know from section 128(2) of
ol . 'Q
*&;td& Land Titles Act that land is bound by a writ of

:,execution from the time the Registrar receives a copy of




it; we know froh rule 347 that the kind. of exgcucion to

be used against land 1is fierdi facias; and we know from ..

the common law (as modified by gtatute) what the rights

£1. fa. are.

of an execution creditor under.

The difficulty is that probably the right to

obtain execution against land by fieri facias must be

based on a statute and that it can not be given by the

Rules of-Court.170'

Stuart, J., commented on this problem in

TraunweiseX V. Johnsont’! 1n 1915: | .
- The matter is one of some difficulty, and I

think it is quite obvious that the root of
the difficulty lies in the absence of any
very definite legislation as to the right
to sell lands under a writ of execution.
Apparently we now have nothing but r.584
which says: ' S .

every writ of fi. fa. shall be igsued against
both the gqods and land of the debtor.

The old r.364, which was statutory, did, of
course, enact that a writ of execution might
issue against lands. And I do mot say that
‘there is not a right to sell lands under
execution, but I point out that such a right
was clearly at one time looked upon as a
matter of substantive law and not a matter
of procedure, because both in England;and in
Oncario'a'sca;ute“was~requ1red before it
 could be done. Yet with us the legislation
on the subject has apparently dwindled down
to the bald terms of r.584. The Land Titles
Act deals only with matters of regiastration
and the confirmation of sales and there 1s

"npﬂdqubtpchat;the_right to seize and sell

v lands is aSsumed_to‘exist'independently of
that Act. . It.may be that in the last resort,

e the law of England as it stood in 1870 may

be resorted to, although at that date there
wgs'n9'££:j25;11auﬂeﬁin England nor is there

- even now. “But there 1s certainly ‘no statute

.j};</§fiQurJoﬁp5déﬁib#galy*estab;iéhing‘the right

S 53
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: Ty
to sell landa to. satisfy a. judgment. We have

' not the adyantage of any definition of the

" term "lands" in any such Act, or even to throw
light on r.584. The definition of the term
"1and" in The Land Titles Act will certainly
not apply because the question is what the
word "lands" in the writ includes and 33@72
“Land Titles Act does not interpret that.

vThe reasoning behind Stuart, J's., statement
"that the right to seize and eell lands is assumed to

xist independently of" the Land Titles Act may have been

.the historicalrbackground discussed earlier.

: ‘ As shown abpve, in the Territories, the/right
to seize andb‘eli land under fi. fa. was first ‘given by
the Act (Imp ) ‘5. Geo 2, c.7 (1732), which was repealed in

1887. ‘Buti
' -/
345 of Ordinance No. 6 of 1893 and by rule 364 of the

he right was continued by statute under section

Judicatur Ordinance, 1898. The parallel in the Territories
of eur present section 128(2) of the Land Titles Act was V§%§“
_ first enacted in 1886 as section 94 of the Territories'

’Real Property}Act, .1886.173 Thisisection was superceded .

by section 92 offtherLand‘iitles Act, 1894.1?4 |

. Therefore, in the Northwest Territories, section
7f92 of the Land Titles Act, 1894, which was the equivalent
of section 128(2) of our Land Titles Act, existed
'eimultaneously with tule 366 of the Judicature Ordinance,

1898 which gave an express statutory right to executidn

<

against land by _3 fa. in the Territories..

Whether by overeight or otherwise, when Alberta

'became a province it enaeted aection 77 of the Land Titles

R s SRR .
SR e e Co-

oo




- Act,'l906,175 to" eplacelsection 92 of the Land Titles

Act, 182%/;:t i: did not enact a statutory provision _f » .

‘-equivalent .i@ a6 366 of the Judicature Ordinance, ) //

: 18§§,,to_ ' _itutory right to execution against ’
lend.;f:r :éiciture Ordinance, 1898, is not in
f;;Z;,i, : he oqty £Xpress right to execution

"> against land b;hfieri faclas in Alberta is now given by ' . Q. R4

rule 347 of the Supreme Court Rules and this rule has
not been given the force of a statute. |
. If the concerns expreesed by Stuart, J.,‘are

* well. founded the(Very right to execution against land,

jin Alberta by fieri‘faciee is questionable.
Notwithstanding the above it is of course.

possible that section 128 might be considered ,to be the. . ' .

source of the. right to execution aga}net land by fi. fa. |

However if there is eny doubt that the right to execution

uagainst land. in Alberta is properly established by section

e128 it is submitted that this doubt should be removed by
>~‘1egislation. Thia could eaaily be done either by giving 

rule 367 of the Supreme Court Rules the force of statute
";Jr by enacting it as a section of the Seizures Act or

‘.the Land Titles Act.-,"

‘F, The Method~of Ob'ainin“ Execution under Fieri Facias

'-r:
.

EE
Lol L.



'against them. ‘nor was it started by the delivety of the n' : R
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-

gobds and chattele wete bound by the writ.

Ibe seizure of goods by the sheriff was ‘the

l

» inception oF’ commencement of the exenution against #hem

L Thus the mere obtaining by fhe cteditor of a wri& of

fieri facias was . not the beginning of the execution,f‘

»

- wnit to the sherifﬁ\fn; execution.m

This point waé considered by the.House of Loxd§~‘
176' “ ~Hfa

/ in 1832 1n Giles v. Grnveg. Lo In One of the majority

-

opinions deliVeted to the House of Lorda, Patteson, J.,

satas ST e T . P T Y
| I'apprghend tnaﬁ-neiznre ‘under. an extendi _n Zf u';4 “"/ﬂ
. faelas is the irdception of the execution L
*‘;;3_33 isbseizure under a fieri facias 77"'54ff¥ i?{-
} Similarly;.in the aame ¢ase Taunton, J., held '
that "the delivery of thg writ to the sheriff is no»ﬁ‘ v
execution thereof"178 and Vaughn. J., Said that the ;
_YSeizure of gooda 18 the inception of the execution against o 1.,;ni
~them,1?9f ,ﬁ:- ;"af”w§'f”t? ‘.T»,A f-s‘:i”““~< ;.J" v;;_ - -
N There vas one.qgception to the rule that the
T/‘I{??'

P seiante.lgqgff' ; _
[N 'rhe,‘ob idu8 que ton with' aoespect to _g____. fa.e e
&'[against 1and3ﬁ' reth :sbeniff must seize them




”  0£ aeizing it and any other land owne

f”a' ;he sheriff expreesly abated this or not,

in. order to commence the execution againat them.

IR

‘This question was the eubject of manm,eariy,
‘“cases tn Upper Canada and the coneensua of 311181 was
‘that a eeizure was required 1n order to commence an
executian against 1ands'under fi. fa. jusﬁ as it was
required in order to commence an execution against gOOde.

The only difficulty which arose was the

t}determﬂhacian of what was required in order to: seize

"flauds bacausebobvioualy the sheriff could not physically

'”V;remove 1gnds aa tould be done wﬁfh chattels.;

VoL

‘_:'Ei*”: The following were vatiously described as methods
'by which che aheriff could seizexlana- (1) ‘an entry by

" the’ sheriff on land owned by tbe de,tor with the intention

by the debtgr whethe

3 _
182 [(2) taking

title deeda,;és (3) a aymbolic gpt such as laying liold

3

£

of the knock of ‘the door or che 1imb o§ a tree, (4) an:'

*finquest by a sheriff's juﬂ§§185 (5) a constructiVe seizure

S P

“~Qby aome open and notorious proaeeding towards the

4

' ;ﬁf the ffg%g%?ss thoughbto be & ccnstructive seizure the

i / advertisement wb"ld have to be in the\official Gazette

and (6) the filing of a

: (
,«v-,.‘

o

bew -

’57.“

{m'_execution creditor.lﬁB,y*"‘



'1;a aeizure.'wf;

)

< e o ‘
created -uncerthainty "as to what was a sufficient inception

of an execution against lande td'enable the sheriff to

.complete it by sale and conveyance 189 This doubt was

90

remOVed by the Execuéion Act, 1877,1 which stated that

A
an advertieement.pf_land for sale in the Gazette was a

Vsufficient inCeptiBn of che'ekeeution to pernit';he
aheriff to sell it. But apparently this was only a
stanutory declaration of what the law had always been

deemed to be and did not mean that such advertising was

the. only method of seizing land.lgl

o

e In Alberta we have no such explanatory legis-

‘ ' o
lation. We do have section 15(2) of the ‘Seizures Actl92

"o

K T' <

which says that\rotice of the sale of land must be given

by advertising or otherwiae as may be ordeged by a judge.
: But ‘this section does not state that the

"obtaining of directiona from a judge or that the giving‘

" of the notice requirad by the~judge is equivalent to a

;zaeizure nor that it is a sufficient incep‘don of an

",{axecution egainst lands to permit the sheriff to sell

t -

In the absence of legislation to the contrary

SRS EICH T s S
‘”J:f?fmff777"~A S ‘ft} o '

jJit muat be aesumed that a. seizure of land? in some form

'ﬂvlia still’ necesaary in Alberta. The onl; uestion is

~whether the nbtaining of directions or gh§ géving of the .

~notice required by section,15(2) of the Slizures Act is

o

either one wqy.'or possibly thé only way;_of making such *

58
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That the giving of the notice is necessary is

. .
clear; that it' is even a method of effectidg the required

seizure, let alone the only way of~doing so, is not so
c]ear. At least as early es~1822 an Ontario statute193

required thé’sheriff to advertise land in the official

v

‘KGazette,before_selling it. As in the present Alberta

Seizures’Act there was no mention in the Act .f 1827 o.

. X

the necessity of a selzure of I . 1d before selling it nor
was there "any mention of whether the adVertising was a

sufficient inception of the exeéﬁtion to permit the
sheriff to sell the land.194 ' -

But deSpite the Act of 1822 it is obvious that
\é‘? By

the Ontarilo courts considered that a seizure of land was
: necessary, although they’ also considered that a constructive
selzure probably resulted from the publishing of the

advertisement required by the Act. Again, the Execution

Act of 1877195 was passed Specifically to remove any ‘doubt

as to whether such an’ advertisement was'spfficient as a

s A
b S :

s";q - .
- . wseizure. ' _ : ) e
.,,~_. e K ‘:_, oo . ». u'?

Consequently, it seems. thét in Alberta the giving
| of the notice required by section 15(2) ofsthe Seizures
’»Qv Act may be, but is not necessarily,vequivalent to a
Kﬁiffirflconstructive.seizure of the land described in the notice,

.,-X"

but also that the giving of that notice is not the only

\ way of seizing 1and., In otﬁer words it is possible that

4
,J

\\ v
\a seizure of land can, and possibly should be made - before



_ S . : N
the giving of the notice of the sale. X: that case the
)u/ C giving of the.notica would be a necessary condition for
T a sale bﬂt wguld~ﬁot be the indﬁption of the execution

The enactment of explanatory legislation in this area 1ig

Lg-«_

juqﬁﬂ& desirahle in Alberta now, it is suggested as it

N [
uk. Al

g .u;f-was in Ontario in 1822
& . In practice, if the giving of the notice (or

o even some earlier'steﬁ in the proceedings to obtaipg

e

directions for the manner of giving notice) amounts to

4

\

‘a seizure of the land then there is Iittle point &B
carrying out an independent seizure. But on- the other .
hand any execution creditor who Wishes to ensure no
complaint cai. be. msde by the debtor as to- the validity

of proceedings for the sale of land might be wise to have

a seizuré\S}rried out by having the sheriff enter on the
a

land for the purpose of Qe;zing it iqbaddition to giving

~f o
the requ&red notfce of sale.J - ! .
\'\. . . 8 / ' - ‘ /V
. Eurthermore, if a,credieor intends to rely on
MR ) . . y
the givingJQf notice under section 15(2) df the Seizures
+ 5 )

. & B
Act as - being a consttuctive seizure of the debtor 8 land

!. L

it is euggested that such ndtice should be given by the

’71 ’sheriff and not by the creditor.* To do otherwise would -

L e S SR
. & . be taking a ‘risk that there i° not even & constrnctive AT
t’ PR ,‘“ 7‘. . ~._ ;'-', v n :
y seizure of the land by the sheriff unless the creditor

/Aff$ can establish he is“anting on behalf of the sheriff . T e

f @ “The Manner 1n which ‘the. Sheriff holds the g
T . Property under Seizure’\<:
. D o am E |

¥
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‘\\d : At comuwui law,: by making a seizure ﬂﬁ%‘&ods

>

the shetiff acquired a’\gecial property in thefi which

gave him the right to maintain an action of trespass or | I® v
trover against any person (including»th‘e debtor) who - %«{a"b
wrongfully took them away.196 This special property was . <*§§;

for the sheriff 8 benefit and not for the benefit of the
-
creditor under whose writ the seizure .was made.l?7

LW ’
Q{& It is difficult to say if this special propertyl
exists after a seizure of land. Since obviouslyrlands p
cannot be . removed as goods can there may be no need to
L give the sheriff this privilege. On the other hand
possibly casee might arise wheqF it w0uld be necessary
for the sheriff to ‘obtain an order removing a trespasser

. P vw « R
. fron land before selling it. o

: Another consequence of a seizure of goods at
_common law was that the goods wvere thereby placed in the
custody of the law. This legal custody which the sheriff
had was for the sheriff'e benefit and for the benefit of
the person ultimate}y entitled to the goods whether that
.person wha the seizing creditor or someone else. Thus a,

. ‘ .

seizure wag " not fo

it

the benefit bf the creditor alone but
oy

every one who then or thereafter might

fonmthe‘benefit of

. ux

be entitled to the goods‘ The reason for the rule was

:;for one creditor
: L

@ ‘”that even if a she:iff had seized go-r

fh a higher priority
'might come along eefore the goods were sold The sheriff

"iwas then to hold ;he goods ﬁor that person and not the o

s?_e
v‘lx‘ A
o

""bﬁl __.
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"a duty to sell

_against lands that the seizure gave the sheriff the pofer

~section does not specify to vhom such notice is to be

62

P "

original creditor.1?8 : e

There 19‘50 reaaon to suppose that this rule
-
[
of common law which applies in cases of the eeizure of

goods does not also apply in cases of the aeizure of

P }: i

11,7f

lande. L Ce ‘ Lot

(3) Completing the Execution by a Sqﬁs

L

* 1

Y As common law; after a aeizuse the sheriff had
199 | »

to sellzoO the goode\ghich had been seized by. the sheriff

and which were bound by thle writ, _ ﬂk,
- | It is plain from the provisioqi!ef the Alberta

Land Titles Act and the Seizures Act that a sale of land’

'isoexpected under eXecutiOn in Alberta, and in Doe Tiffany

201

Miller 1n 1850 Macaulay, J., said of an execution

< ‘

<

to sell thenm. ': - : T

As mentioned,garlier a condition precedent to a : ﬁg}

¥
aale of land in Alberta is that notice of the sale be given
202

as. required by section 15(2)gof tbe Seizures Act. “This

-

fgiven but only that“ft shall be as directed by a judge. o

"\ No* lands shall be sold under a writ of execution _
until after the giving of such notice of the ) o
sale by advertising or otherwise as may be R
‘directed by & judge. _”~ , : o .

; f"Furt:hermore by secti’on 15(1) of the *bov«. Act, »

_[unlesa’dtherwise ordered by a judge, no. lands are to be

"eold until after a return nulla bona against ‘the debtor' s

; ) ;;@ﬁ\ i . : . - |

.Q‘

end could be compelled by the credit&t.““‘ ':_Qﬁ%w;

i RSP R AV

fadlearTssy



/. . ’vgoods and until ffter thefRegistrereof_iehd?titles has had

a copy’ of the writ for one year:

No sale of lands'ghall, unless a judge otherwise

- orderg, be -had under a writ of execution

(a) until af%ﬂﬁygmﬁeturn nulla ‘bona in- whole
or in part, angd e )

§

(b) until efter the expirstion of ‘one yesr from
‘the date of .the receipt by the Registrar
of the appropriate ‘land titles office of
the copy of the writ of execution.

| At common law there was no- requirement that the
sale be by a public auction and the sheriff could sell

the goods to anyone, ineluding the eﬁbcution creditor.

In Alberta the intent of section 15(3) of .the

' iSeizures Act204 is presumably thst leuds are to be&sold

at a public auction, but it does not expressly say so‘

)

When at.any sale by euction held by a ‘sheriff
'_ of " lend taken in execution :

: g,‘;' f,_’ 1f"_(5) thete ere no. bidders, or, . "@~”

;{;«b) the sheriff receives for the land no bid

; . 'that he deems sufficient.
SRS o B
B Y q@i-;f.";;bﬁhe sheriff msy from time- to time edjourn the
s T twgple “to a date to be subsequently fixed by the
R AT R fy4ff and either to the same or a different
;;”Wﬂﬁﬂﬁﬁﬁly S }c ~eud, in. any other case, notice of the
. sd 'bfhad s&i;-shsll be given in the maﬂihr
S e _pres ibeﬁ;by section 14., : , N
lﬂ*i;'J ,a;n fipaaﬁhere eeems to be no: Alberta legislstion

: - ;:m
B ~-which expressly requires thet etfsle of 1ands be by either

\

fgfe public ssle or euctzon whe‘ees there is such provision

f'szf' ;"fwith respect ta 806@8 29§

Ihis eitustion mey, it is

‘fﬁseggestedr5be.ee;ej ”1ch should be remedied by |
M’iegisiation;‘ |

203
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. . There is a further statutory requirement in

' ~Al$erte in the caae of the- aale of 1ands under execution.

2d

f_'By section 131 of the Land Titles Act no‘such sale

of registered land by a eheriff is velid unless 1t has

ﬁ - E

.beén confirmed by the court.
‘No sale by a sheriff or- othertofficer, under
.1proce88 of law, of any land for which a o -

certificate of title has.been granted or of

any lease thereof or any mortgage or encum-

brance theréon is of any effect until it hags
-been confirmed by the court or a judge, but

* 'when any such land 1s sold under the process
- of law, the Registrar, upon the production

. to him of the tra%er of the same, in Form

, . 32 3n the Scheduldg¥with proof of the due
% - exdcution:thereof nd with an order of the
.confirmatloa of th® sale endorsed uporn-#he.
“transfer or attached thereto, shall, after
the expiration of four weeks after. receiving
o “.it} register the transfer, cancel the existing
. certificate of title: wholly or 'in part, 1f
...  Jdess than the whole of the land comprised
" therein is. sold, grant a certificate of
- title t0~€he transferee, and issue to him
“a duplicate certificate in the prescribed
'form, unless the registration 1is in the
~ meantime stayed by the order of the court : L
, ; . or judge, and in that case the registration‘ 5%
.7 . 'shall not be made except according to the
- I order and direction of the court or judge.

207 or.after

.-At cgpmon law, after selling land

‘ : b " ,,rt

l .
'selling a leaeekpld interest in land, , 208 in order to

'satiefy thefvequlﬁementa*gf the Statute of Frauds, the
- |
‘ ‘;sh riff wea required to execute a conveyance of the land

the lease and to’ deliver the conveyance to the

»

”ih:purchaset. Section 131 does not seem to have altered or
' ~added to this duty on the sheriff but rather ‘imposes a'

[duty on the Registrar to register duch a conveyance.

By section 133 of the Land Titles AthQ@ any

e



person incerested in the sale can apply for the order of

conf&rmation. I E

The application for confirmation of a sale.qof
~the land made under any process of law may be
‘made by the sheriff or other officer making
‘the sale or by any person interested in the
sale, on notice to the owner, unless the judge
to whom the application is made dispenses with
the notice, and if the sale is confirmed the
costs of confirmation: shgll be borne and paid
; o .out-of the purchase mone?,‘or as the judge
TR directs, but fn case the salée is not confirmed
% the pun ySe maney paid by hih shall be
' _refundfd®’to the- purchaaer, and the judge may
make such order as to the costas.of all .
parties to the sale and of the application .-~ -
for its confirmation as he‘thinks just.

any sueh transfer of .
- : C . | : s
land and order confirming sale are inwalid unless regig~

S ‘And finally by secrion 132

. tered within two months of the daté of the order, unless

otherwise ordered: !
A uransfer of iand aold undzr process of law ,
. shall be registered within period of two ' s
B months of the date of the o der of confirmation,
unless this period 18 extend ky an order of
the court or a -judge filed w th the Registrar,
. and 1if not registered within/ that period or
. within the time fixed by the order, ceases to v
be valid as agaiflat the ownér. of the land sold
.and" any person or persona claiming by; from or
throggh him.vfﬁf x -

(N

‘jq. At'common 1aw,an execution against goods was
1

icomoleted or executed by their sale by the sheriff.z;o

._This it seems wae also the common 1ew rule with respect

N that in &lberte now- the sale itaelf s orly completed

_to executions against lend 211 It may”be eupposed however, r i

‘z,when it hea been confirmed hy a judge as required by the

";"Land Titles Act.:;;,_r

#i




'

Iu'priuciple, there seems to be no reason why
the completion hf the sale Bhouid wait’upon the registration'
of the tranofer of land after the order of confirmation |
has been granted since the decision as to when to register

(

should belong to the purchaser from the sheriff and therc
'15“30 reason why the time of completion RY; the execution =
should depend upon his whim.’ In this case the sheriff
should pay out the proceeds of the sale if the. purchaser,
chooses not to register hie transfer. '

» This would lead to the possibility that the
vpurchaser could pay the purchase price to the sheriff,
the sheriffncould pay the creditor and‘yeiathe purchaser
could etill’losevhielinteréht;inhthe 1Qn§f§% he did not:
"reﬁieter“his transfer\uithih the two month period. It is
'suggested that there 15 ho obvious reasou uhylthis

consequence should be required and that possibly aection

132 should be removed frqm the Land Titles Act or at least

~amended to prevent this kind of situetion from occurring.

G. Interests in Land Bound by - the Writ of Fi. Fa.

) ‘(l) General Principles

<

(a) Some of: the Rules of the Common Law
T ag . to the kinds of Goods which were
Bound by Flerdi Facias.‘

~¥§X- . (i) The Debtor ‘8- Interest in the Goods
o “had to be either Legal or the entire
Equitable Interest therein. iﬁg

Beceuee?erecution~un§ergthe writ of fierl facias

'fkoaevapcqumoh'iew_remE&y;"ohly_iegel, eud'hot"eQuiteble;
hiiutereeﬁe?inrgéode ccuid‘belseizéd end sold under it,?1?



The sole exception was in thevcaee'vnere the" debtor owned
the entire.beneficial interest in the goods.213

(11) Only Goods which were Seizable
were Bound &t Common Law

At common law no goods were bound by a writ of
execution unleas they were cepable of being teken in
possession by the sheriff ,The reason for this,rule was

epparently that-in'order to execute the w;it the sheriff

_had to phyaically hand the goods to the perso who bought‘

-of &ﬁ equiteble interest in a 1ease he seid°

‘:” “‘.

'fthem from ‘him, Any goods, or interest in goode, which

;‘could not thus be handed over could not be seized either

-

and therefore were not bound by the?writ.

Thia point was made by Lord Ellenborough c.J.,

- in ﬁgott v. Schole 214 where in deciding on the exigibility

%o

‘The languege of these. writs and retutn ewidently
imports, that the goods and chattels, which
are the object of: then‘ are properly of a

. tangible nature, capeble of manual seizure,.
and of being detained in the sheriff's hands

‘and custody, and euch also as are conveniently -

. capable of sale and transfer by the sheriff

‘to whom the writ-is directed, f or the satisfaction
of -4 creditor. The" legal intereet in\a term of

' 'years, both .in respect of the possession of.

©  which the leasehold property itself is capable,

‘ ‘and also ‘in\ respect of the,. inatrument by which
the term i;>created and. secured. (both of which
‘are capable!of delivery to a 'vendee),; has been
always held’ to answer the’ descriptiog gf~the
erit, and to be saleeble thereunder 1

the Debtor were Bound at Common
Lay ' ‘ “

PO

At commdn law thﬁFeheriff could generally only
,g\'w:

exercise hia power\to seize goode egeinst the debtor himself

Ta-
- ]

(iii) Only Goods in the Posseeeion of-i

2



nwunder a legal

S : purchaeer under a conditional sales agreement with the

‘debtor as vendor.

o | . : .
In other wprds the sheriff usually could not seize goods

which were in the possession of a th;rd party 1n cases

where tﬁe debtor himself had no right of possessioh.

the debtor nor which the third party held as mortgagor

/. P——
rtgage to the debtor.217

Likewise it was held that the eheriff c3u1d<h

not seize goods £rom a third party held by that party ag

218
It must be nated that this requirement that the

debtor have"posaession of the gooda is related to the

.&fv

’requirement that the’ goods be selizable. That is why in

the abseuce of leg slation to ‘the contrary it was not

‘possible under fi. fa. to seize the interest'of say, a

conditional vendor. His laterest was -not a tangible thing,e

capable of manual se&zure and delivery to ‘a purchaser from

U:the aheriff. ‘On-the‘other.hand the'tangible thing, which

,yes,qeizable ae'such could not be seized in fact because

the

tor did not have possession of it or the right. to
possghs it. "{~, | |
There were two fundamenta 'etceptionS'to the

v

rqle that the sheriff could not seize goods from a thir&

'"perty 1f the debtor had no right to possession as against

‘atthat third party.a These exceptions were }n the case of

68



third parties who had acquired the goods under a fraudulent

: canveyance and in the case of some third parties who

be' sold bm—the débtb:agivi

w»‘acquired the goods ' under a conveyance made by the debtor

after his property;waa bound by the execution.. In either

case the sheriff‘cgqld'seize the goods from the possessi

‘of the third party, Both of these cases will be described

ie-greater detail iater;2l9 &

Q There are also cases where the debt ,q_oels not
heve posseseion of his goods but where he 1s entitled to

get poaaession. Thus if a third party held the debtor 8
gd@de ‘under a c%mmon lawelien'or an innweeper s lien the

oy

p»detht had a rtght to reﬁain possession upon payment of

the anount secured by the 1ien. The sheriff could seize

“ suchﬁgoods from the poasession of the third party but ‘the

goods were still subject to the lien and the sheriff was
liable to pay the amount of the lien if ‘he 'sold the goods.

(iv) Only Saleable Goods were Bound
at Common Law .

In Legg v. Evans,221 Patké B., said that the.

general rule of law ie that - the sheriff can seize only

such things as he can sell "222

Examples of gcoda which at common law could not

P

_ﬂcb the sheriff could not seize
g

» '

‘were.“(l) gqods owned ﬁy a tﬁird party and possessed by the

223

:debtor underae'eommpn law lien, _ (2) goods owned by a

220 -



ﬂ“‘t:execution against goods was bei_' ﬁed.J

N

W

by the debtor as a tentee 1f his interest were not.

saleablezzs or had terminated before the seizure226'or
S - Nowerinn . 227 | - 228
as a result of the selzure; . (4) choses in actdion;

229

(5). -money; and (6) g ods owned by a third party and
K

possessed by the debtor es a pledgae under a pledge unless

" the debtor had a power to sell as = result of the failure

o
[

of the pledgor to redeem -t:he-goocls.:“0

“(v) The Application of the Above-
Common Law Rules of Execution
“kgainet Goods to Execution -
_gainst Land

The question which anises from the above

Jdiscussion of the principles followed;by‘the common law,

dn. determining whether goods were or were not bound by a

writ of fieri facias, is whether all or any of these rules

‘apply to execution against land under the same writ.

&

There is no positive answer to this question.
The Best that can be said is that the courts have not

against lend‘ but on. the otherwhand neither have the courts

A\

” raa1d that these rules do apply in such cases.

Some cases ﬁave refused execution against land

‘1n factual situstions thfe this result could be inter-

‘ﬁpreted to he cossietent*with an application of one or more

rvgan exprees statement tkht ane of

-

:of the common law rulea.e Unfortunately in none of these

eases wes the refusel to al&ow ekecution accompanied by

‘common law rulea of

N e Ll




- v. S ocke

: Bt VIR Wt 4
seizebilié? of the debtor's: interest in the land inipﬁ

dIn Loder . Creighton232

;facies and in Treunweiser v.:Johnson233

interpretation of the ceses as being supportive of the
epplicetion to execution against land of the common law

'rulee of execution against goods must therefore be

regarded as equivocel.‘

Lt

Two kinde of. cases oupport the proposition that

an interest in land is. not bound by % writ unless the

interest is of a kind which can be seized by the sheriff

Mig;fh§+$i;et of these are the cases which have stated that

‘eﬁ execution ngainst land 1is commenced by a seizure of
~the¥iandwzéi-eihiswrequirementﬂ;uggeste, without proving,
that e writ of execution only binds interests in land 1if

the sheriff can phyeicslly or constructively take possession

of the 1;;d\itse1f.

_fth;econd kind of ceses which deals with.ihe
b3

ves
\ .
cases in which the debtor is a mortgagee or unpaid vendor.

it wae held that the interest of .

i

a. mortgagee of lend wsq uot bound by ‘a writ of fieri

and Merchants Bank

234 it was held that the interest of an unpaid \

7

"jvendqx of land who was registered as the owner of land was\

w[they were not eepeble of Being eeized.

not bound by & writ.??s S '; s - L | \

' ~ A
reasbn the interests o{jthe debtors wereénot bound was that

, ‘ M
One intexpretetion of these cases 1is that the

o

addition, since

:the interest thet waa cepable of being sd@zed that is, o

e Y

o~
12

&
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the land itself, was nat in the. possession of the debtdrs

fbut of the mortgagors or purchasers the tesult is also
consiste%t with the common law rule that only goods which

- were in possession of the debtor were bound by a writ

i}
against the owner. Clearly. it ia only a eupposition

'that these cases indicate that the common law rules

epplicable CQ gbOde alqofepply to land. The strength of

the supposition is mainly that the results .of the cases
ete,eot‘inconsieteet with {t. o,

Todey'the'interest of an unpaid'ﬁendor of land

'eeﬂ.be bound Bv a" utit under section 128 of dhe Land

Titlee Act23§ and_the intereat oan mortgagee of land -

can.be bound under section 8 of the Seizuneeﬁkct.237

wt

. The resulta of the above cases would not be the same now
""- & N &

%ut the principles generaliy estq}lished byqthem may still

.‘be the same.’ For example in Barneg vy 3&5{2_

238 it was

[

held that & writ does not bind land registered in a

debtor s name where his actual 1ntereet is .,as an assignor

of an unpaid vendor s interest even :Lf a 18 géntitled to
a re—eeeignment to him upbn payment to the nssignee of a
debt for which the aseignment wea given a8 security. And

J

in Marble Va Sullan and Ludgete.239“in Saskatchewan, it

was held that ‘the inteteat of a registered mortgagee of

leud is. not bound by a writ if the debtot has, before an

!

;attempted seizure of the mortgage, aseigned his interest
_to a third party as secutity fot the paymgnt of a debt

" even if*the debtor is entitled to ‘a re-assignment upon

‘- . _ I

<

o

%

&
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IS : '
. B v \ . . "

the paymédnt of.the debt. The results of these cases are”

‘,\'v

‘consistent with the application to - this kind of property

of the common law rules of. efecution aﬂ’inst goods.
A .
One final example of a case which may have

f%{ "relevance to the application éo execution sgainst 1and
of ‘the common law rules regardfng emecution against

,“b’ AR ]
-goods is Johnsen v. Johnsen.zao\\ln *hat case, in omne -
c

;svofrthe‘}udgments of  the Alberta

[ : L . .
Stoart, J. A, stated that the exetu ‘a creditor could

sell whst the debtor could sell anB this‘

the whole
interest in the land subject to the' contin 't dower -

li.;*estate of the debto?'s wife.?41

Thiq case was . decided o

~when the legislﬁt&ﬁ& permitted a’ person to dispose of
o g 'x\\¢ "
his homestead but subject to the dower rights of his

spoose.zé? OUr preseng legislatioi 34 course absolutely
. *
prohibits a transfer of a homestead without consent or

e_judge_s order. 743 ? _ ‘»’

can sell then a writ does not bind land that that debtor
‘can not. sell. This is not a netessary implication but
it is a reasonable one since if a writ does not bind

/\goods if a debtor caﬁbnot Sell thenm on what grounds
. should a writ bind land which can not be sold by the
Vs e

debtor? ‘In the case of land subject to dower, if the.

' spouse consents to a. sale by a debtor or if a. judge.

77,
T

P Y Appeal . ‘. ‘gd

-

’,
o

Lo
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&v

v ¥
'and the 1and would then be bound by the writ W

kﬁfk‘ *  "and cof®ld be sold. by the creditor. But unless m,debtor o i

{' ;ilh§j£a power of sale the law may now %e that while land
L N
ot salesble by hib?it ie not bound by a writ agaimst - v

‘him, 244 e N | E%y,f# Z-” ;f& L -

o d s o ; . .
wL s () The Effi'tfgf Sgdtion 128 bf”the Land %
g . ¥ ;{ . Titlee Act JE i*u*w, w . L fe
S _:”' S bf' (i) The Requi’egi thhst the Debtor 8 .
e S o Ty ‘g;tetest in“the Land be Registered T
R L e T his Nade. .. &

, L e § The first Torrens type.of lana legislation in.;»
, - ‘v". : LN : 3 %# ’ ‘.
' force in the Territor@es»wae;thefTerritories Real Praperty

<
e

2% Aet, 1886.24? In 1894 1:« s feplaced by the Lapd Titles
m . -. IS ‘,_l . J\-
= o . ” iR QJ‘H
.'f ‘ . Act.24§‘ Neither of these‘

L i ‘ A

8 limited the effect of a .
B ‘ v

writ of/eﬁécution to lanas registered in the name of the -

e . : o Téf' ' ' \;_44—/"
72 execution debtor. ) .

Torrens legislation in Alberta started with the
Land Titles Act, 1906547 which also did not state that

registered interests in lana were béund by a writ of

execution. . R ' -
L s O > . , :

But even in the abgence of such expfbss legis-

T lation ‘the courts said that only . registered interests

. ?_; R “ -

~ were bound'

Thus Harvey. C J., aaid in Adanac 0il Co. v.

' “srocka?4®

. in l‘kﬁ" #
. /ti ‘-. ;o .

ﬁ'It seems elear thet the ptovision of the Act: .

contempfhtes ‘the: exetution affecting the interest

of a registered owner and no oﬁe else




a9

e
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+ _‘\“-,;._ :

limilafﬂy in 1917 Beck, J.,.said in- Seax v,

le B dware Co. Ltd..zso o -,'ujg. -

. So, £ar"then as thesé provisions extend it

5. geen to be clear that ™wh execution deposited
. with, the regi; r "binde!" only lands standing
&n the name pgﬁfﬁg fxecution debtor as

“ﬂbegiatered owner,

" ‘i
44’.‘
> 7' gﬁa} an’ amendment added the_

~&t~was only v 9
‘> .

express agatement the

und lands registered in

4

o

't:he game of ffhe debtor. Th:Ds is nov{hpart of ’g‘ectio&f’

5 - X . -

. I 1M(2) of the Land ’1@:1*" Act.zsz e /

"4§’ ~ . X " ) o |

0wy ¥ ;f%:} Thia amenﬂment may ggye been mede(éo confirm‘_g. .
the etatem&g}:a madoai& the Adanac &'!h Seax cases and to h,'. ." i o

.

- waewngt the law of Alber

o writ: bound a debtor ] I;EE?UGC in. land owned by him but -

make it cléﬁr that tﬁe conflicting decieion of the

Saskatchewan wourt df Appeal in 1919 in ﬁettle V. ﬂ§$;253

PR i &a‘ . .
"“‘~£ . s *y . :

U

a In "the Ruttle casethe Gourt held hat a £11&d

.. a pe

not regiptered in: his name so that”if a?ter thexwrit L

-

were filed the deh;or assigned,ﬁq;-entire interest to a

third petty and 1f after the assignment the land were

":regiatered in the debtor 8 name then even if, asg between

the debtor and the third parly, the debtor were a bare

_trustee for_the third party yet the interest of the third -

vparty~wae-bound'by the writ. . The Saskatchewan Land

Titlea Actzs4 at that time was aimilar to the co-existing

.@

‘Alberta legielation in that it did not require that 1and
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} to ha Alberta Land’Titles Act the effeet of the Act
b R

b ‘sincé,-and possibly before, the amendment 1s to limit

S the effect a writ of exetution would have in its absence.l

. D : !l v The Land Titles Act lioita a creditor s rights

" ' againat land because by it pnly registered 1ega1 intereots.
n '.are bound‘gy a writ whereas at qommon law ali 1egal "
," ‘ . interescs were bound. wFurthE&. « is a reduction of E o #ﬁw
’ the ﬁommon law oeeaos% by . it a writ does not bind agy iﬁf‘ .

P o . vunregistered equitable intereetbin lapd éven 1f the '

u iy KA

oY debt@r owns the entire %eneficiai intereat (eg. under a

. ) p 4
o bare ‘trust for the debtor) but such an intereat woﬁld : T
’ . . - < A ‘. Yo

bava baen bound at common law. s 'g«
- ) e
oMo -v" ' S (1d) amhe Effect of the ‘Provision that
: o a Writ Binds all Legal and :
L - "Equitable.Interests including .
SY . o o 'he;l_tereat of an Unpaid Vendor

- 4

B T o o o IR Intrpduction ¢

. e

-

- o qy. The broad terminology of section 128 of the Land 3

N E" - )

. ? ri 4o
Titlea Act prbmpts the queatioﬂ*whether there 13 any . T

(o o scope for the‘application to executioﬁ against 1and of

_ the common law rules relating to- axecution against gooda.l:i?é'e?:a
2! Rl e

R

In the first place it aeems that section 128

S in part extende 8 creditor s righta under fi. fa. at
: —r

Lcommon 1aw. It is an extansion bexauae by aection ‘128

!

.,gakl aquitnble 1ntereeta of ‘a. debtor 1n 1and r°818tered‘- .,_3

'iﬂin ﬁio_name are bOand by a writ wheraas at ooﬁmon law
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‘antirs beneficial interest were bound.-w .
- : - . Section 128 is eleo an extension of the common

v

law rules bocause by it the intereet of ‘an unpaild vendor
l:n lend registeted in his neme is bound whereas if the_
faﬁtmmon law rules relﬁping to goods applied to land then
g: s such an intereet would“ﬁot be: bound.
| Further, section 128 eays that all registered
legal and equitable interests in land are bound. Does
this provision entirefwdispos!‘ of the common law rules

¥ EE 2

N
which applied*}o exiéation against goods?

. . g B :
o ~., .‘, ¥
' _— -f, - There is no diraft or, positive answer to
. ” " Va . 4_& > .
P question, - One way of enswering the question 1is by
inference from theffew_caees which'gey‘have ‘some }
relevance. . ,
In’ Bernes v. haf’, ?%<decided in 1924, the
Y
R debtor wes at all materiel times the registered owner
’ | of cert\in Iand.,,Before a writ ‘y\a registered against

Y . A
him he sold the land by egreement for sale and then

A

aeeigned his interest unpaid vendor to a third party ﬁ 1,{};,FIJ

'/

as security for the: ayment of a debt owing to the third

unxyg4g§€ty !he excguttpgrgpégg;,wee entitled to a re- assignment
f to him of his" interest es unpaid vendor upon peyment of‘
,‘: _ 'f the debt to the third party. The exeeution creditor =
| “Athen registered his writ of executioqp L o

b ’ SR
‘~-,f*a-='*{-_;gegf Section 112(1) ef ehe Lend Titles Act, 1922 256 - o T

I8

was subetentially th'j?ﬁ fi?f; re_ent section 128(2)




+ It provided tha!i‘-_t . -"*'*;f"q- . R e .';§§;”f

s : v . [upon] and from the receipt by the Regqﬂa&'r e
’ ..~ of such copy, all legal hnd equitable Ynterests R
o of the execution dehtor fn ‘any lands there| or
’ : thereafter registered inrhia me and inchuding&'
any interest of the said debtggvga an unpaid o
.vendor of such 1and,'ehahl be bound by suc N

execution... . ,;,q,_

14 "‘-‘

Notwithstanding thq apparent comprehenaivé

languagtﬁmf section 112(%5 it was‘held that the purehaser'

B
“ ‘."' w o

Jgher the agreemeht ¢0r swie wids 3nt1t1ed to have a clear o

title where h became entitled to receive, and regietered

'ig'&;'\ “oa ttaﬁhfdx of; dfto him after tHe writ was, filed Put Ces
e '.‘befora the debt to ‘the cmiﬁpgcy w‘aa paid. -
SRR be ' Thie result auggests that 1f the cemmon law

wdl
R
‘ il

tules pf execution would apply to land in the absemee of
.. . . . Y v . M .

" sectign 128(2)‘6£‘the”Land Titles Act then theee'ruies o .
. / * T . B . ‘.. v . ' : “.( v v | a
Are not in general superceded by that section. S kg
L /.. In.Johnsen v._Johnsen,zs7 decided in the Alberta

o | . L : ,
Appeilate'nivieioﬁ’ in 1922 the exétution debtor was the

I

reg%stered owher of land in which his wife at all material,~
tin‘f,és had a dow@inqarest. The Court held ‘that the 1and

‘}A¢c041d be sold underothe writ but subject to the wlfe g

——

o ;3 cpegingent right to a\Iife dstate on the death of the




!
: N . I .
ot * & v . N S ' N N .
: ~
i

] ) v
4 Act, 1906 2_8 was in'force.. It was also

-41 32.

Land Title

subst#ntiall? the same as thﬁ present section 128

The stateﬁepts in th Johnsen case also suggest
e} § ‘Johngen

he common Iaw rules of executioﬂ% if they apply

TN

-
‘«~ that

3
“
o

EP land at qll. are not in @enerel displacedéby section

o
k'.-/ " ' L

t e 0. . ' .
. 3

1,28. S A

_r'\é “ - - ’ . o X .

Another way of answerihg the quest&on of ‘wheth

t
L”‘\d&ction 128 diquegamof bhe cdhmon law rules is to

-

eompare%this section with other stetutes &n which broad

f."":) : “ . v i {;& .A
< powers of execution are given and to aee what the courts
L N L - e, ) . }

. have. said,abont those»ststutes.

Aﬂif S ; f“ "Lf fv;~ Comparison pf Section 128 of the
- S fff; - 7 Land Titles Act with Section 12

of the JqﬁgAgnts Act, 1838

o . 2 extended

Sec%ion 12 of the Judgients Act, 1838

”the kinds of ehattels which could be taken in execution
B } - ‘t
under i - fa. beyonﬂ those,alloweduat commohklaw. It

lauthorized th sheriff t& "seize and take any Money or

}Bank Notes... nd any Cheques, Bills of/Exchange, Promissory

,gNotes,.Bonds, Specialties or other, Sécurities ‘for money,

Aelonging to t e'deb(or '260‘ " - SR

o Except that' it. did not state that all "legal
o - and equitsble interests" 1n Such chattels could be SeiZed:
o 'i'.this section was similar to section 128(25 of the Land
| Titlee Act' that is section 12 of the’Judgments Act

N R

P e g" JRRN
8 . authorizeﬂ the sheriff to s!ize any:o tunse chattels

v e '
S | ;that belongeﬂ to the debtor while sec ion 128(2) of Lhe
f? l ﬁL ii:Land Titleq Act says thet ali legal and equitable ingercst
AT S S
. 5% ST T ¢

79
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.
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— P .
: ' N

in land registered in a debtor's»nane are ‘bound; by a writ.

vghiy ¢

, The‘question.then,is ﬁhether, under section 12

of the Judgments Act, the sole criterion of whether

property-was seizeble wae‘ﬁhether it belonged to the

debtor, that ia,‘whe%her in fact it meant that all such

lqm ¢

property belonging to the debtor was bound by a writ.

The colrts held that the broad words of the Judgments

Act did notxexclude the comth law rule that goods could

génerally not b jﬁggped unlese»they were in the poeeeeajyp

of the debtor.fi

- It was>held that if a slieriff had money in his

ha@ds payable to a debtor that money was not seizable by

261

the execution creditor, \ nor-could ‘the sherifg seizeJ

262

money in court whiéh belonged to the debtor, ‘ nor money o

which a ‘third party held in trust for the debtor, nor

had a’ lien,

263

nor could he séize a cheque in the possession
265

‘_of thﬁ&dwawer payable to the debtor ~or a cheque in the

266

vpossession of the debtor's banker ., and the game rule

\might alao apply to’ the Seizure of bills of exchange.

267

Similarly, it was held that goode owned. by a

third patty but 4in the possession af the debtor ander a

common 1aw lien were not seizable from the debtor as

X “.being "dther securities for money, belonging to the

3

“lﬁdebtor Thiswfollowed not because the lien ‘was not a

kind of secq;ity or be!,gse it dld mot belong ‘to the -

4\:'
)

. N
: money in the" hands of an auéﬁioneer on which the auctioneer
264 D

- 80



not be sold by the sheriff~either.

-t :
-
-

[

debtor but because the interest of the debtor was a

personal right'whieh cauig';ot be acqnired, even in

£l

\
equity it seems, by another person and therefore it could
268 i L

~ The significance of these comparisons is that

if the old rules of common law still applied to the ‘ |
seizure and sale of chattels under the strong provisions
of section 12 of thg Judgments Act, 1838, these same

rules msy also ‘apply -in ceses of the geizure and sale of

\ y
land under the equally strong provisfons of section 128(2)

¥,

of the Land Titles Act. AR -

Comperison with the Sale of
Goods Act, 1893

" The words of sec¢tion 128(2) of the Land Titles

”Act respecting the binding effect of a writ against land

may be compared to sec&ion 26(1) of the Sale LT Qooﬁs Act,
269 o : . : o '

1893:

A writ of fieri facias or other writ of execution

B againat goods shall bind the property in the

) - goods of the debtor as from the time when the:
writ is delivered to the sheriff to be executed...

A
Goods were defined by section 62 "to include all
,hattels personal other than things in action'ﬁnd money."

' In effect,.then. the Sale of Goods Act, 1893,

‘provided that all chattels personal except things in

"ion and money oWned by a debtor were bound by a writ

v

‘from. the time of its delivery to’ the sheriff : These words

are gery similar to those in aection 128(2) of the Land

g




I:-'! ’

v ~u’nless they were i&bis poss ion.‘ ] : oo
o . ‘ . _.‘:'l“n v‘Con ion : R » ’ ' '

.1t 1is suggested, is that while seetion 128(2) of the Land

‘ upply to land they may not be excluded bl/section ‘128,

Titles Act.

‘But notw!thstanding the apparent meaning of
section 26(1) of the Sale of Goods Act that all goods
owned by a debtorvwere.bound by a writ in fact this was &
not the case. That is, this~enactment’was not an elter~
ation of the common lan, 50 that even‘if goods were owned

by ‘a debtor they were not bound by a writ unless the

debtor s inteteat were legal, seizable and saleable and
270

N3

- .

~e The conci fi to be derived from the foregoing,
4

Titles Act atatee that all legal and equitable interests
in land regietered in the name of “a debtor are bound by
a writ the actual binding effect 1is not so broad e

v Q
(ﬁ _ That is, based on the cogparison with the

'Jndgmente,Act,and.the Sale of Goodslet there is no e Lt

. ) g . T N o] . o
necessery.implication from.section 128 that it abolishes

,pre existing rules of common law except where this is

expresely Ebhted. S : ' ' } s .

b ' N -~

’
The section does expressly extend the binding

4
"effect of a writ to include registered equitable interests

. . )
and the intetests of unpaid vendors, both of which would ‘

3

‘not be bound if ‘the rulee relating to go’hs also apply

to land. _i 1" -b‘bl;.l‘fl:'ﬁv o : - ﬂb
But if the remaining common law rules ever did .

L ) ) -

..n

<23
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1f there is a possibility, as it seems there is, that
these rules did and still do apply to execution against
land they ahould certainly be kept in mind in pursuing

- an execution against a debtor' a land. Several situations

Q

~1in which the common law rulee,'if,they apply to land,

might affect the outcome of an exedut@on against land

¥

will be mentioned later in this php%r, . 1 . o

Wt Raga

(¢) ‘The Debtor's. k&’hts ober:his Land
during Execdgton
-, @ﬁwg

-'&

thﬁ ::eriff of
.; ‘{o{"‘:ﬁ_ﬁﬂ themz 7 1

oo - At common g§

goode’under.seizugg'tﬁefdebtor cdhﬁ!;
: . - i
272.

" and could in fact dnfil that time coﬁvey them to others,”

-

‘»"althpugh. as~shown later the goods might ati11l be bound
it the hands of t:he person who acquired mf om him. Q

. 2 7 H "T) J’
‘In Lowthal v, Tonkins, %lLord Hardwicke said:

t

[N]eizyer before the Statute of" Frauds, nor
- sincef¥ 48 the property in the goods altered,

but continues a the gggfhdant until the
oA A execution executed.

_eOne effect of a seizure of a debtor's goods was

LA

‘that it conditionally dischanged him of the debt to the

.extent of tbe .valué uf the goods so long as the seizure
continued and so long,d"the execution was not avoided.275
But the risk :hat his goods would be damaged or destroyed

'*Or - ‘by unavoidable accident before their sale remained the

~ “debtor 5.275 Once the sale by the 8heriff was made the
?fl "‘ ‘fdebtor was absolutely discharged of the debt to the amount
'dof the proceeds of the ae1e277 and he was entitled to



more than enough godds to-eatisfy the debt.

regain the goods by payment of the debt.

bring an action for trover egainst.the sheriff if he sold

.

Finally until the goode were 80ld by the sheriff

278

the debtor could suspend the sale, stay the execution and

If he made such

a payment it was not necessary or possible for either the

Pl

creditor or the sheriff to give a bill og,lale for the

well,

~

sale tn the creditor.

‘always rgtained title to them.z79

ﬁtheir sale by the sheriff underﬁ% e writ the debtor

;-goods, or\to sell the goods, to éﬁe debtor since until-

A

fhere are few cases which haue consd ered the

application of these common law rulee to execu&t

land.l

- A
that rules of commOn law do not. apply in such cases as

N

b

-~

’

However there eeems to be no reason to suppose

@

'agaﬂnst

The.Cfeditof'e3Righ;s over the Land -,

.(i)' The Creditor has no‘Interest in

the Debtor

Land

» -
o . ‘

execution were limited to the right to haye the sheriff

seize certain df the deb;or s go

and thq,ﬁight to haVe the sheriff pay\the proceeds of the

280

, , “‘.&
In particular at‘no time during proceedimgs under

the right to have the

\

\
N
N
.

e

faq. either by obtaining the judgment or the- writ

"'a

e

t

L P“

At common law the righ&e of -the creditor in an

_‘sheriff sell such of these goods as *ere bound by the writ

or

by delivering the writ to ghe eheriff for execution, or by

}

I3

+
o
|

|

i
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/
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\ ok
having the property seized and sold or ﬁF any other time

d4d the creditor acquire any property in the debtor's

: goods orn@ﬂa any intefeat in those 'goods transferred to

or. held by the creﬂ‘!or.

ﬁw‘ In Giles v. Grover.za..1 decided by the House of

) h | |
5 Lorda in 1832, PaCteson. Js aaid' - ! 7“
L 7 P LIt sequ E‘ me. O . be: claar frot these cases . o
%&§1-' " © . that the selzure of 3oods by thevsmpriff...f"**////l : .!
PR . will mot vest any property whitever in the’

‘ : creditor under whoee writ the seizure is

'madg. in’ the cases of common persons.%? ‘

"jft _-"In'the»eame case‘Alderson, Jes aaid that ﬁno

'-‘pro arty pasaes by the seizure from the uriginal debtor

. N '
'_to tﬁé creaitor"z83 g% d4lso "that at no period of ‘time Lot
% -

does the execu;ion creditor obtain any property whatever
w284 .

in the goods themselves. ‘ ) o o B "
% ! : .

'g‘/
R \ Vaughan. J., said of goods under seiaure.

Thﬁ sheriff had indeed seized thgm undgr a

. fieri faclas, but the plaintiff aldquired no ' .
property. in mhem by the aheriff'a seiiure 285 . s

A
-~

Similarly, per Tindal L. C. J.,.

It appears to me that the property in the goods
‘seized under the-fi. fa. 1s not in any maunner
altergd by the geizure, but that it still

~ continues ip the debtor unt¥l the agtual transfer
‘thereof by the sheriff's saleyunder the writ to
a. stranger, - If the property is changed by the-,
8selzure, it must be transferred either to the

U .Judgment creditor or to the sheriff; but tﬁere .
N are gs worda in the wri; to give it to eitﬁer.z86

AR And \allywnord Tenterden;said that"

\‘,”‘it ie pmrfectly clear, upon coneideration of ‘ v
R " the. aubject, that the judgment creditor has no S
f' | property in the 'goods while they remain in the S
U |~ hands. of ithe shariff...but [the goods] still - S
A remadn the property of ;he debtor to whom they L. e
SR originally belongod 2870 SRR B -
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It is suggested that these rules of common law

/

-

" probably apply:. to execution against land as well as to

execution against goods.

' (11) Execution as a Lien
Some kinds of claims or righta which one‘person
has againax property belonging to another person are callen

liens. Uﬁggt may be created voluntaril?, by act of the

' ‘owner oiﬁkhe property, or involuntarily, by operation ‘of law.

A right against property created by operation of
‘law is only a 1i%n if it is made ‘a lien by statute or if
\ :

it E; one of the particular kinde,of rights which are
'described as a common law lien or as an equitable lien.

£ Plainly, if an execution(creditor has g lien, it is one .

v S
} which ia created by opedation of law and not bty a volr tnry
l

©  act of the debtor. No Alberta statute enpressly gives a

lien to an, execution creditor and no cases nave held that

a creditor under 1. fa. has aa equitable lien onvhis /

debtor 8 property.‘ Therefore it is submitted that if an/-

vexecution creditor has‘a lien at all the lieu must be 7

-

‘common law lien. *.1‘; e j;>f~; o "" S Vﬁ
The common 1aw lien, asﬁetated by Park, B., in

.Legg \}.?Evans,288 is a posseseory 1ienrwhich "contdnues
Q . F.“ LN ) P
only so long as the. possessor haa the: goods "289'.An
execution cre?itor however does not possees ‘and does_v‘ o

/ : A

not ‘have the right to possess the debtor s pnoperty. }”

- 5;‘
291

’i ~‘f . This 1oint was made dn Giles v.'Crover, in

Nl

"1832;mwhene Tauntbm?.ﬂ;;:said;of“tbe~creditor sﬂetatus
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after a seizure of goods:

Neither had the‘judgment creditor in this
instance any lien on the goods.

The learned judge, in support of his statement,
then demonstrated that a lien could only exist where the
claimant had possession of the goods but in the case of

fieri facias the sheriff, and not the creditor, had the

possession of the goods under seizure.

- FEEESS

This conclusion seems equally applicable to

" lands as to goods, that is, an execution creditor- does

1

AN

not have a lien on his debtor B lands.
Py

Notwithstanding the above, there have been many

293

-

‘ Ontario'cases in which it has been said than an execution

. creditor whose writ has been registered does ‘have a lien
on his debtor's lands. To the extent, if any, thatvthe
lien referred to in these cases is a common 1av lien, it

is ~suggested that they are incdrrect on the’ grounds given

in Giles V. Grover. Furthermore, none of these cases

" gave any grounds for suggesting that the creditor has an‘
. equitable lien on the debtor's lands, To the extent they
are based on a statute, if any, which provides that an
"hexecution creditor has a lien on his debtor's ‘lands

there is certainly no legislation in Aiberta which
_expressly states that the creditor has a lien on his
debtor 8 lands. i

In Alberts and thevTerritories sone judgm.ats
h;;e'referred:tofthe'eiecutiOnrasga.lien but usually not'

=




in situations where the existence or nonexistence of a

294 .

.

lien was relevant,.

In Deering v. Gibbon,2°> decided in .307,

Beck, J., held that in.an execution against gio.

delivery of a writ to be executed created a 11 e the

296

debtor 8 property. This, he said, ‘regulted from the

force.of the word "bind" 1in rule 356vof the Jud;cature
Ordinance, 1898,297 which stated that a writ from the
time ofuits'delivery to the sheriff would $ind all of

"the debtorfs goods.
- Actualfy, in order forVBeck; J., to reach the
decia;on he did in that case‘it was not necessary for him
v.to decide that the creditor had’ a lien on the debtor's

goods. All he had to find was that‘the exeCUtiOn creditor
" had the right to have the sheriff seize‘and sell gocds‘
from the possession of a third party (in that case an
assignee for the general benefit of creditors under an

‘Ac 298 which had not" come into force until after the
creditor had delivered his»writ to the sheriff)‘who
acquired the goods from the debtor after th<\delivery of
the creditor 8. . writ to the sheriff

\\\

. Beck, J., held that the creditor had this right.

However\he\;hEn\added unnecessarily‘it is euggested, that

Vthis right vas a 11 .« The correct situation, it seems,

is ratheﬂ that the righ\\vhidhrthe creditor uhder‘an'f
¥ _ : , _ an-

execution\haejagainst hte~débtor'srgoods'and the right

88



which a common law lienor has against his debtor's goods
are each independent of and unrelated to the other. \’“ o

This statement is supported by the judgments

o
1n Gilee v. Grover299 mentioned above and also-by the

judgment 1in Holmes v._Tutton3oo in which; in.connection

with garniehees, the court spectfitaIly stated that a
judgment\creditor'mho had servedna garnishee summons on &4
a gernishee‘did not have either a legal or equitable lien
ou the debt%owing by the'g&rniehee ;5 the dehtor even
though the-effect.of d garnishee was to bind such a debt.
In fact the koutt'said‘a creditor‘under a garnishee had |

the same righta against a debt owing to his debtor as a

creditor under a writ of fieri facias, had against goods

owned by his debtor;/that is, the right to enforce his
: , / : o . ) ‘ .
rights even against/third parties who acquired the property e

from the debtor after it was bound by the writ or garnlshee
We construe the Word "bound" as not changing
‘the property or giving even an equitable
property either by way of mortgage or of lien,
but as putting the debt in the same situation
as the goods when the ‘writ was delivered to
the sheriff. We ta e the word "bind" to mean
that the debtor, or those clarming under him,

= shall' not have power to convey, or to do any

‘act, as against the right of the party in
whose favour the debt. is bound; and we construe
1t as not giving any property 1n the debt, in
the nature of a mortgage or lien, but a mere ;o /
tight to have the security enforced

Therefore it seems. that in’ order to explain the,ﬁ' o

rights which a ereditor under fi fa. has against his

debtor 8 goods it is not necesaary to compare them to a

L lien and it 13 not‘necaseary te say that the creditor has




v : “

a lien:; The creditor's rights.underlgié fa. are a special
kind of rights against prOperty‘given by the common law;
these rights stand by themselves, apart from the other
class of rights given by the common law to the lienor.

The first of the, and one of the few, cases in

» . ‘ .
Alberta‘inkwhicb'the court not only held that an exeeution

o
i

creditor had a lien on his debtor' 8 lands but also in =
which the existence or nonexistence of the 1ien was vital

. to the outdome of the case was Merchants Bank of Canada

&

v Amundsen302'1n 1920.

-

»

N That case depended upon the interpretation of

section 44 of the Trustee Ordinance, 1898, 303'which

.

prOVided that upon a person's death all his debts should

-be paid peri pasau without preference or priority but without;

»‘prejudice to qny lien existing during the 1ifetime of the
ideceased on any of his -real or personal estater'
Hyndman, J., held that execution creditors who
‘ had filed their writs against land prior to the debtor s
death had such a lien and were therefore entitled to'

priority over unsecured creditors end creditors whose .
write were not filed until after the death of the debtor.304

He based his decision on Deering v. Gibbon.

In 1935 the Alberta Appellate Dimision had to

ey ‘

're-consider the same issue in Toole Peet Trust Compa;z v.

P . i
London Life Insurance Company.aos‘ o *,:_
I Under the Trustee Act,?’o'6 which hjad replaced the

w0

e

| . |
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* Trustee 0rdlnance,1 all creditors of a deceased were to

shafe rétably in his assets, except again without prejudice

to liens existing during the lifetime of the deceased.,

The Court of Appeal expressly overruled Merchants

4 ‘
Bank of Canada v. Amundsen.308 The’ judgment of the court

in the Toole Peet case was gﬂwen by Clark, J. A., who said

that an execugioﬁ”&f;ditor, even after registering his

ot

writ, had no lien, at least withinpthe meaning of the
Trustee Act:

Language may be found in_ judgments and in some

statutes to the effect that the execution

creates a lien ‘but I think that the prepond- .~

erance of legal opinion is that it does not

create a lien within the meaning of sec.43 of
e The Trustee Act.

Section 43 of the Trustee Act is now section 44

of’fhe Administrééion of Estates Act.310 The Toolg Peet

case shows that execution crediters with registeredd writs
lose all direct claims against the lands of the exe utionn

debtor when the debtor dies.

Y

The decisfon in this case that an execution
creditor does not have a Iilen within the meaning of the

Administration of Estates Act 15 consistent with the

» s, : T :
requirement that a'cre@gﬁor cannot have a common law.

'lien‘unless he has possession offpne liened property.

But it-ﬁay be that the legislature does intend mofe

: \ ' \
creditors\to have a priority in winding up an estate
\ .~
than just! those ;ho have liens within the strict

\
A

‘mganing ofythat\rorg. lf.this is the case one way to.
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avoid the uncertainty of the meaning of the word "lien"

~ 7
would be to replace this word with "charge" which 1s

wider in meaning, or probably better yet by "security". &l
However, as will be shown 1a_ter,312 the rights of an

execution creditor can possibly be described as a charge

or security so that if the legislature does*not wish a

!

registered writ holder to have a preference over unsecured

creditors this eless‘of'creditors shou1d~probably be

'expressly3exeluded'£rom having such a preﬁerence.313

v+ The resulta infthE'Toole'Peet case'may be compared

twith the English case-’ of Gore v. Bowser314>in which‘

(

V

Stuart, '"C" specifically said he did not have to:
_&etetmiee 1if an execution creditor had a legal,lien-On 
his debtor's goodelQr:net, :He held, hewevet, that the
creditor in tﬁat case was’entitled in‘equity; to claiﬁ

the proceeds of the saie qf an equi:able interest in a
leasehold interest. ﬁ . . '( :  ‘ﬂgﬁ
‘ Also many Englieﬁ cases have'described a creditor@m- 4
as having a I{en but these cases generally are not . concerned v
, o

'with the rights df a creditor under gi fa. but with the»

315

N
T )

creditors rights under the writ of elegit or with

‘the creditors righte to an equitable lien not on’ the goods'

'themselves but on the proceeds of the sale of equitable

1ntereets in. goode.3%§ “__A.'faf'?”: .f' ' g R

S Furthermore, section 13 of the Judgmentm Act, ) i
.t1838.;7 which gave 1udgment creditors a specific equita%le !

NG ' Y, ’ o
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charge.on a debtor'a land may have'had some influence in

4

thoae Bngliah cases in which the creditor 8" rights were ' /

described as being a lien, Under this section the ' ‘ /

craditor waS.entitIed to bring an application in equity ‘//

to enforce the charge. given to him. Possibly the charge //A

-

given by section 13 may haVe.led to an execution creditor's

rights being described as a lien, that 4s, the Act gave }

8

" a judgment creditor a charge which could be enforced by

an order for sale in equity and since a creditor who had
an equitable lien could also obtain an order for sale in
equity318 the equitable charge created by the Judgments
Act was, in- effect,.the same thing ag an equitable lien.
. \ .But section 13 of the Judgments Act has never
been held to be in force in Alberta or possibly anywhere

else in Canada319‘and therefore the English cases based

Ton it cannot he used to demonstrate that an execution

creditor in Alberta naa a lien'against land which is
bound by a writ;“ B

Results aimilar to that in the Toole Peet case

have been reached by Canadian courts in interpreting 4

. section 50(1) of the Bankruptcy Act32° and its predecessors,
~Under:thia aection a secured creditor (but not-anﬁﬁ 2

~execution creditor unleas his éxecution has been completely

A

_executed by paymentvto him) hae a preference in a bank-' N

_ tuptcy.; Section 2:defineo a. secured creditor as including

-a. peraon holding a Iien on the debtor 8 property.
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execution creditor has or has not a lien on his debtor's

property have been uniform in saying that he has no lien

-within the meaning of the Bankruptcy Act.321

3

' In concluaion, on principle and on the basis
of'the.judicial decisions which are_most'relevant to
Alberta, it is suggested that in Alberta an execution
creditor who has registered hie writ (or who has not

registered) does not have a lien on his debtor 8 lands.

(iii) Execution as a Charge

Some kinds of claime or rights which one pereon
has ggainst property belonging ‘to another are called

charges.32? Like a 1ien, a charge can be created by a
/

voluntary act of the oﬁner of the property323 or'invol—

‘untarily by operation/of law. If a claim or right againat
property 1is created v%luntarily then in many, 1if not in
all, cases the right can be called either a lien or charge
as the words seem al ost identical in gggﬁe cases., It
seems apparentfthat'any charge whichdan execution creditor

" has ia created by ‘operation of law and not voluntarily.

Charges created by’ operation of law may be

_common law charg@e, equitable charges Qr atatutory

chargea.; One example of a common law charge is the

-epecial property which a sheriff has in goods after he

.5aeizea them. In Gilea v._Grover,sza in 1832 Patteson, J.,
N,aaid that thia dherge is created against the will of the |

pjdebtor and differs in this way from chafgea created by

7;7”“the debtor himself.%??d"




Liens and charges created . by Operation of law

differ 1n that it seems that every sqph lien is also a

'charge326 whereas not all such charges are also liens.

For example, the rights which an execution creditor has
against his dehtor's property at cohmon law can be
described as a charge against thegproperty although,

as descrihed earlier,'it‘seems that the creditor has

no lien on therroperty.

In Woodland v, Fuller,327'Patteson, J., in

giving one of four judgments;/referred to a writ as a

charge which is in the ordinary way enforced by a

selzure. But he also sald that neither the writ nor

,/ .
a seizure under‘it changes the property in the
gooda;gzs S L . '
It 1s suggested that to say that a writ is a

charge Against,a aehtor's property simply means that

by operation of law the creditor under the writ has
eertain rights againat'the‘debtorﬁs property. Under

fi; fa. the creditor's rights against the property are

to ‘have . the sheriff seize and sell the property and to

‘pay the proceeds of the sale to the creditor in satis-

,faction of the debt.: These rights are a kind of charge

| which 13 described by eaying that a writ binds the

‘ debtor a property.c Aa 1nd1cated by Patteson, J., the

*Jcharge doee ﬂou 1nvolve any ehange of ownership.

'ﬁ»?eNotwithstanding the above, Canadian Courts

Tjihave ohown a tendency to equate liens and charges and to
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7 e » B v, »
suppose that if a creditor has a charge:he mugt;ﬁiii\fore
329 - LT

) have a lien. | ;¢1,4

.x ' In Wilkie v. Jellett,33q Sgrong, C.} ., in giving
L ,_,-o\
tﬁe judgment of the Supreme Courg of Canada spmke of the

!

creditor being able to make his execution a charge on

331

the debtor's land. But he also said»that/the writ

was a lien, without indicating how the lien/arose or

/

whether the creditor under such a lien had any greater
- or different rights in respect of the debt r's property

than he would at common law under which &8 noted earlier

it seems the creditor does not_have a lien.33?

Inm Deering V. Gibbon,3?3 Beck, J., eXpreasly

held that an execution creditor had a lien on the debtor's

goods ‘but in 8o holding he referred to the judgment of

"Patteson, J “in Woodland v. Fuller334 and seemed to be

of the opinion that a lien and a charge vere synonymous.
As suggested earlier, this belief does not seem warranted
ln fact. ; -

5‘ In conclusion it seems that the right which an
'execution creditor has against his debtor 8 1ands can
-}Eroperly be called # charge.. It is a charge £n the sense

;th¢t it is f right which the\creditor has by operation of
»:1aw and not by an - act of the debtor.
‘7 ‘ It therefore differs from an ordinary charge
-lcreated by the debtor in that it can only be enforced in
e,the way the law provides, that is, by aeizure and sale,

'”';and 1t gives the creditor no interest 1n the debtor ]




.in a bankruptcy, in Slater V. Pinder, it was held that

“and that the creditor had no security for any other

. purposeo

"Act3¢1 ‘0o - executionfcreditor has a preference in a bank- Do /)

_'propett;'as he would have by virtue of a charge created
‘/by the debtor. SRR o
‘ (iv5 Execution as a Securityﬂ
The rights'which‘an execution_creditor hasyover .

his debtor's goods after their seizure have been described,
as a securitywupon the debtor's property.
This-came about because of the provisions .of

section 12 of the Bankruptcy Act, 1869335\¢re-enactidg &nm

clearer language section 9 of the Bankruptcy Act 1623
under which ohly creditors "holding a security upon the
property of the bankrupt" at the time of the bghkruptcy

were to. have any preference in a bankruptcy.

' In looking at the, righta of an execution creditor
337

_once goods were seized by the sheriff the creditor had a

security while in.Re Daviesl,ex parte'Williame338 it waa

held that the creditor had no security before the seizure,
The nature of tﬂ@ security which the creditor

got by a seizure was. considered by the House of Lords in

Giles v, GroverS?? where it was stated that the seourity

‘was limited to the purposes of the Bankruptcy Act, 1623,

340

By infereuce in Alberta today a creditor does

b‘ffn°tu bY haVin'ja debtor 3 property seized have a: security

ﬁfor any purpos"” ecause by section 50 of the Bankruptcy




ruotcy nnless his execution has'been completely'execnted

by peyment to him or his ngent._‘

(e) The Time from which Land is Bound by'

a Writ

At common law a writ of execution took effect

.,from ite teste 80 that it bound the debtor 8 goods from

that time.?4?

c

Assuming thie rule of common law would also
apply to. }%nd in the absence of legisletion to the

conttery, the only legislation in Alberta which alters

:the rule LS"eection 128(2) of the Lend Titles Act343

~

which states that lands are bound from the time the :

Registrar of land titles receives a writ of execution

against them. St

_ ‘Section 128(2) is similar to section 26(1) of
the ! Sale of Goods Act, 1893°% which in turn was, in
effect, a re-enactment of section 16 of the Statute of
.Frauda, 1676345 which seid ‘that no writ should bind goods
until the writ hsd been delivered to the sheriff for

. execution,\
' uThe”ieason'for this enactment»wgs to eliminate
_ . - .n ) . Q _ . .
\the common law rule that a writ took .effect from its

‘teste because this rule.f_,

*produced inconvenience and uncerteinty in

. trade: "for men abused the notion of the

;,tetrOspect of the goods. being bound by the -

~.-teste of the writ: to make sales uncertain,

e -1 they took out writs one tnder ‘the other

"y without delivering them tg the sheriff, by

~ i which- they ‘bound the goods of ‘thetlr debtors,
‘4end conseqnently mede their sales and all

\
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"commerce uncertein ‘,(Cilbert‘on Executions,i
p. 14). SRR ~

© This "inconvenience and unqirteinty” gae‘remedied,
to’some.extent by:eection 16 of(tne'Statute of Frauds,
B But‘righ& fngm tne‘beginnin% aectiog 16 did%notb
have’a,uniteraal Enp;ication., In thehfiret“place; the o

o

Act &id‘not apply to .the Crown so that a fi. gg' by the

N .
h
e

Crown continued to bind the debtor's gooda from its L :

teste.,3“ L

In the second place section 16 of the Statute of

Frauds - (and by 1nference, section 128(23 of.the Land

Titles Act) was not. enacted for the’benefit of the debtor ”'f)t‘
but rather for thglbenef;t of third part;es 8o that as 4
against the debton:(and hia«pereonei.reéreeentat£Ves if .

.he died after thé teste of the writ) a writ of executioni' ,ﬁtfz
'continued to bind hie property from ite 53553.34§ :‘- ‘ S
It is possible that these principles which i s

sl

applied in England to execution againet 3oods also apply . ey
in Alberta to execution against lend. If thie is in fact

the case then in Alberta a debtor 8. lend may possibly be

bound by a writ of fieri faciae iaaued by the Crown in

right of Canada from ita teete regerdless of whether or

E““"“"‘“not‘: the writ has been regieteted at tge 1%ind titles
office!. Ptesumably this uould not hold true of the Crown

.ia, i

“in right of Albetta ou the aseunption‘khnt section 128

g aPplies to the ﬂtuwn 1n tight pf the provincg. .

A further intereeting consequence of the above
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; |
.1s that in order to seize and sell a debtor's land under

fi. fa. a creditor might theoretically not have to register

.

his writ as long as no third parties have claims against
the land.

_Thus, at common law, a writ took effect frdmr
its teste and' by delivering the writ-to the s’heriff the
creditor could seize any of the debtor' 'S property bound
since the, Egggg. If Lhe Land Titles Act does not apply
to the debtor himself, but is only for the benefit of
third parties, then it follows that to be able to seise
.and sell a'debtdr's land, where no third parties are
concerned, all the creditor should have to do is deliver
his writ to the sheriff and the writ would not have to be
registered at the Lant Titles Office at all! ‘

» : - (f) ihe Status of a Purchaser ‘of Land
Sy from the Sheriff under Fi. Fa.~

At common 11w ne ownershipvof goods belre :old

-

under a writ of fi. fa. was wholly changed from the debtor
(and from any person claiming under the debtor whose

‘interest was also bound by the urit)-to the?purchaser

from the sheriff at the time of the sale by the sheriff. 34?

In the case of the purchase of a leasehold interest

or of land the purchaser vas entitled to a conveyance from

the sheriff sufficient to satisfy the Statute of Frauds,3§o <

and,’ presumably,_ n- Alberta the purchaser is entitled to

a registrable transfer of tHe land sold to hin.351

As the purchaser from ‘the sheriff gets every
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interest in the land that was bound by the writ it fciiowe
that he should then be entitbed‘tc the pbssessiou'o{ the
lands to‘tue exéent a right to poaeeesipn was‘sold to

him and eleo that he should be entitled to receive‘aufé

-future rents and profits of the land,

;This‘conclusion would 'seem td»folldw frcm the
‘common 1ew\ru1e that the property became the purcheser‘s
upon the sale. Tuis may be part of the source of the

authority. for and the intent of rule 495 of the Supreme
Court Rules352 which permits the courq to compel any person

who is bound by an order for eale of iand to deliver up

the poasession or receipts to the: puﬂLhaser'

Where 1in any proceeding reﬂating ‘to any real
estate it is necessary or expedient that the
real estate, or any part thereof be sold, the
court may order it to be spld and any party
bound by the order and in possessiqn of the
real estate or in receipt/of the rents and
profits thereof may be coupelled to deliver

up the possession or receipts to the purchaser
or 8uch other person as the court directs.

o

(g) Exemptions and‘theirfﬂffect
At common law, in respect of goods, all of a
debtor.'s goods but his'Weariué'apparei could be'taken by a

_sheriff; and if the debtor had two gowns the sheriff,

could take one of them.353
As to lands. in Albetta, a homestead of an

execution debtor (but not more than 160 acres) actually

‘joccupied by him and ‘a lot and house (not exceeding '$8,000. 00 o

in value) actually occupied by a debtor are made exempt

””

e s e
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from seizure by sections Z(j) gnd 2(k) of the Exemptions

354

Acts

-

of execution.

L ]

2, The following: real and personal property
of an execution debtor is exempt from seizure

. under any writ of execution:...

(3) the homestead of an execution debtor
actually occupied by him, provided it is not
more than 160 acres, but if it is more, the
surplus may be sold aubject to.any lien or
encumbrance ‘thereon; .

. (k) The house actually occupied by the
execution debtor and buildings used in
connection therewith;, and the lot or lots
on which the house and buildings are situated
according to the registered plan- thereof, i1f
the value of the house, building and the lot

.or lots does not exceed $8,000, but if the

value does exceed $8,000, the house,‘building

and lot or lots may be offered for sale and

i1f - the amount bid at the sale*after -deducting
all costs and expenses exceeds $8,000 the
property shall be sold and the amount received
from the sale to the extent of the exemption

shall be paid at once to the execution debtor

and shall until then™be exempt from, seizure

" under any legal. process, but no Such sale

shall be carried out or possession given -to

~any person thereunder until the execution
‘debtor has received $8 000

: The effect of this euactment is that any lands

&

355

dIn Gilmore v._CaLliea,~5 Harvey, . J.‘said

The Registrar enters 1t and under the Aét it_
lindg ‘all’lands of the execution debtor subject’
to fit. If this land is. free, it does not- bind -
fthisﬂland and the creditor does not get any
. advantage Sggm it, 80 long as. it does not bind
:thts 1and ‘ - 2

—ix'

7which are g0 exempt from seizure are not bound by. any writ

ff;tHowever, even if a debtor 8 laud is exempt from o

- seizure, if there is a writ of execution registered against

- 102
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' the~writ.

AL :
a court order declaring that the writ is not a charge on '
the lands and directing the registrar to remove the writ
insofar as it affects his land. This is because the
exemption might be lost at any time and the)creditor.is'
entitled to the beneflt of.malntaining the registration
of the writ in case that hsppens.357

- But 1f sn{execution debtor sells and receives

full payment for land while it is exempt from seizure x

then the purchaser is entitled to be given a certificate = !

of title‘free of the writ.  In this respect Idington, J.y

said—in Northwest Threshing Co. V. Fredericks'358 j

The exemption, by law, of the lands here in f

g Uquestion freed them, and was intended to free

. thenm, from the operation of any writ of

' execution against the lands of the appellants'

debtor. The debtor was, therefore, entitled X
to dispose of them: as he saw fit. Hence the ™ '
‘respondent was entitled to receive a conveyance
thereof from the debtor as free from the
operation of such writs of execution as he
was to hold them. It follows that she became
entitled to have the certificate of tig%s
‘cleared from any such apparent charge.

It is-not necessary for an. execution debtor to -

dispose of his entire interest in the land for the person

_who scquires an interest from the debtor to take free of

‘IniJghn Deere Plow Co. Vs McEachran3§0 it was

- held- thet a’ mortgasee who tskes a mortgage from an

'”=pof;the nortgagea: But in Re Love and Bilodeau

[execution debtor wﬁile the 1and is exempt from seizure

° <

”“takes priority over a wtit registered prior to the: granting

. oo

361

it was

Sy - . _,_\ B . .
. o - . L e [ . . .

B
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]
held that the mortgagee's priority only thends to the
value of'the moniea'adtanced‘onder the'7ottgage_while
the'land ;ontinued.to bedexempt, j l/ | |

while a ﬁrit of execution.is/registered against

the name of an execution debtor the registrar has a duty

| to treat the writ as a chatge upon the land with priority

according to the dete of its registration. The question

_as to whether a writ binds land or not is only for the

2 . L
court to decide.36 . I
: S

An exeeution creditor normally ie entitled to

.meiﬁtaio the registtation of,his writ at:the land titles

'offfce.u.Therefore‘only ih a simple caee whete proof is

.given to him bafore action that certain, land is exempt

from a writ is the creditor liable to remove it. - Otherwise,

the debtor must obtain an order, at his cost, directing _
= 363

'this ‘to be done. Beck J., said 4in Hart v. Rye:

As to the costs, the defendant Rye, the }
execution creditor,; was entitled to lodge
- his expcution in the ‘land titles office and
. was un§:r no obligation to go to any expense
to prevent it appearing as a charge against
any property standing im the name of the"
execution debtor, which could only, by reason
“of ‘extraneous facts, be shown not to be
‘properly a charge. 1. think the whole burden
of proof and expense lies in such a case
upon the execution debtor. -In a simple
. case 1f clear proof were presented to the
execution creditor by affidavit ot otherwise
. before-action, that land apparently affected
-/ wag-'in reality not. g0, I think he would be
" . bound, at the. expense of ‘the execution
’ﬂ;.detht. to do what would be necessary to
a;removevthe cloud. ' :

‘ jt4FVIn the present case it 13 obvious that only
.. by such a motion as this could the question

104
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\
of the execution creditor's duty be determined

and E\think therefore, he should not be at
x

-any éxpense in connection with this inquiry. 364
But in any eventjneither the execution debtor
nor anyone else 1s entitled to an order removing an

ex cotion as a cﬁerge egainét land unless the execution

debjtor conveyed all of his 1nterest in 1t to a third

- par y while it was exempt.

i ) :
Therefore if a debtor has sold his exempt land

agreement for sale and‘gives,possession‘to the

purchaser be re he has receiyed‘fuii payment then his .4

which Wa h,iJ;,-heidi*

The statute only extends the exemption to "the‘
, omestead of an ‘execution debtor actually
“_ctupied by him.*: : -

; ie well-settled law in this jurisdiction
; at - a permanent abandonment of its
foccupati . by him rdsults in the loss of
1 fts fmmuf ity from, seizure under execution.
' When th 8 defendant gave up possession of
 this land to his purchaser it.lost its
_ . chara ter as an exemption and the interest
i, that'he retained inm it under ‘his agreement
of ‘sale begage liable to the p;eims of his

',';//Zéreditoré

(2 ) ‘The Effect of Claims by Specific Third
Parties Againet Land Registered or Formerly
Regiatered 1n the Name of the Debtor

| “;rﬁ ( ) Third Party g_ghts Generally -

”_t-common law, in general. a Writ of fieri facias

did not y/ie a retr‘active,effeet. This meent that,

- rnalthongb et cqm on law a writ bound a debtor s goods from
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‘its teste; the rights of the credit&r and the
aay purchaser of the goods from the eheriff 1n
under the execution, were subject to any legal o
equiteble rights which a third party’ had in the gooda
before the teste of the writ.?67
This ie the same. as the well known rule, with
_respect to execution againat land expressed by the

\ l

Supreme Court of Canada in Wilkie v. Jellett368 in 1896 .

- with the exception that lands are’ bound by a writ from
‘the receipt of a copy of it by the Registrar of Titlee
rather than from its 55255 8o that'a creditor can only
take a debtor '8 lande in execution subject to claims

existing prior to that time"

It follows therefore that the rights of prior‘ : . o
»partiaa remain as they were before the f
execution was registered, and these entitled
thé respondents to have their transfers
registered arithout any reference being made .
~in the;certificate to the execution and to
have the sheriff's sale restrained.36

Lo

; sAt common Iew37° and by the'Fraudulent ConVeyances

' Act, 1570 3 thar«. one exceptlon”to<the rulekthat a

t:ﬁrit dd- notlhaﬁﬁw_ 'wctiﬁe effect. This was in the

case of fraudulent ¢o aucee. Thie}neant’thet ayfraud-d

_ulent conveyancerwa by a krit of “execution tested’

'ujafuer the daue_ It seems
that;;hi ‘ t.oday._al72
o against

onie cases made
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void by statuta as againot other creditoro.373 This may
”also be. e modern exeeption to the tule that a writ of -

execution has no. retroactive effect.374

In soue‘cases, as’ shown.eariier in this paper,375
.thefexistence_of third party claims which arose prior to
fthe registration of a writ,lmay teeult in the writ not
| bindingutheiland at a11. »In these cases, the’result of
such tﬁird party ciaims 13 not merely that the aheriff ]

can only sell the debtor 8 interest in the land subject
‘-to the. righta of the third parties, the tesult is, rather,

. that, the sheriff cannot sell the debtor s interest in the

: \
land at all.376 :

A further result of the binding effect of the
writ was that, 1n general at common lav the.sheriff ' "y
could take gooda in execution from any- person who acquired
”,them hy assignment frOm or representation under the »
‘,debtor nade after the 55355 of the wr1£.377
There were two common law exceptionsvto this

',rule. Firatly, goods sold to a putchaser I market overt v f

R o ibefore they were sold by the aheriff were not bound by
. 378

)

-_a prior vritg Ihere seems to be no 8nelogue for this

ﬂt~1n tﬁe case of landa so that it is probahly not relevant

fbought by the Crown

'nder the execution.379




‘ from a de

'receiving order) in bankruptcy.

";section must be taken ‘to be that if a person (subject to

" a debtor after a writ is filed,,tegiﬁfﬁ?ifi_tran;}er or U

other instrument in hia name then the sheriff can still
;.ﬁseize thevland fton him and sell it.' Further it seemns

';that in such~a case thensheriff must be able to,execute a:

108
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Possibly there may be cases in which such a

situation could still occur in cases of execution against

“land and it might be possible for ‘the Crown to buy land
~after a writ is registered against it and yet to acquire

it free of the writ.

- Now there .are two additional statutory exceptions

to the common law rule that persons who acquire lands

or are'pqund py avwrituof executien registered

‘prior'to their acquisition. These‘are in the case of

‘lands acquired by a debtor 8 personal representative

upon- the debtor s death380»and lands acquired by a trustee

in bankruptcy upon a voluntary assignment (or involuntary

sr s \ 2
| - /

The comnon law rule aa to the effeet of a writ i

on subseQuent assignees is. in effect. reproduced in the \\\\«,//'

382

‘ 'latter part of section 128(2) of the Land Titles Act.

To be. cengisteﬁf‘with the common law the meaning of . this

the exceptions mentioned abova), who acquirea land fromf, T w



Praudulent Conveyances and Creditors
;;munder-Fraudulent-?;efereuces

4 »

/.
At“coqﬁon 1aw383

‘Act,-1570;384 a(frauduleg} convéyance was a conveyance

fmade.to'délay,vh'ﬁdét;dr~kefraud ¢reditors of their just !
e o N ) s ‘ : -

. R A
debts, . *>\xwi/ -
Sections l,ﬁ2 and 6 of thngraudulent Conveyances

Act are relevant: -

For the Avoiding and Abolishing of feigned,
. cowinous and fraudulent Feoffments, Gifts,
- Grants, Alienationp, Conveyances, Bonds, e
Suits, Judgments and cutions, as well of
Lands and Tenements as of Gt .and Chattels,
' . more commonly used and practise n these -
Days than hath been seen or hea d)of here-.
tofore: (2) Which Feoffments, @1fts, Grants,
Alienations, Conveyances, Bonds, Suits,
.~ - Judgments. and Exeq@tions, h e been and are
S devised and contrived of Malice, Fraud,
A . Covin, Collution or Guile, to tlie End
""'Purpose and Intent, to delay, hinder or
- .-defraud Creditors and others of thetr Just
=7 . and lawful actions, Suits, Debts, Accounts,
e - Damages, Penalties, Forfeitures, Heriots,: ,
e _ Hbrtuaries~and.Relieﬂs,vnot»only to the Let or
T . - Hinderance of the due Course and Execution of
‘ : Law. and Justice, but also to the Overthrow of

all truafﬁgd,p%gin Dealing, Bargaining and
Chevisance between Man and Man, without the
which no Commonwealth or civel Society can be

S iyimaittaigedqx'cqntinhejz
i (2)*,Bevitﬁthétgf@té'dehlared,‘Ordained and
- - -enacted by the Authority of this present
‘ ;;;'”ngliaueqt,ijag,allvandievery Feoffment, o
o, . Gift, Grant,-Alifenation, Bargain and Conveyance.
o -oﬁlnanﬂsg"rgﬁéhentg, Hereditaments, Goods

.7”;};]_Rénﬁ}wcqmﬁbnqundthernktqfit.qt Cha:ge.out»f

.7 of the same Lands, Tenements, Hereditaments, =~ .

/Goods ‘and Chattels, or any of them, by
“Writing or ‘otherwise, (2) and .all and every

Bond;, ‘Suit,. Judgment and Execution, at any

Time had. or made sithence the Beginning of

he

n's Majesty's Relgn-that now is, or

and by the Fraudulent Conveyances
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" atid:Chattels, or any of ‘them, or of any Eé%SE;"“f”J'JH’

p
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1
:
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Preference

>~

at any Time hereafter to be, had or made, (3)

- to or for any Intent or Purpose before declared

- and taken (only as againat that P

and expressed, shall be from henegforth deemed
rson or =

- Persons, his or their Heirs, Successors,

el

Executors, Administrators and Assigns, and
every of them whose Actions, Suits, Debts,
Accounts, Damages, Penalties, Forfeitures,
Heriots, Mortudries and- ‘Raliefs, by such
guileful covinous or fraydulent Devices and
Practices, as is aforesaid, are, shall or
might be in any ways disturbed, hindered,
delayed or defrauded) to be clearly and
utterly void, frustrate and of none Effect;
any Pretence, Colours, feigned Consideration,
expreesing of Use, or any other Matter or
Thing to the contrary notwithetanding. o .

(6) Provided also, and be it enacted by the
Authority aforesaid, That this Act, or any
Tliing thereéin containeﬂ, shall not extend to
any Estate or: Int :pst in Lande, Tenements.

8, Lefises, Rents, Commons, Profits,

'Goods‘gx,Chaftel ', had, made, ‘conveyed or

assured, .or heréafter to be had, made. conveyed
of assured, which Estate or Interest is or

‘'shall be upon ‘0ood Consideration &nd bona

fide lawfully onveyed or assured to any

-Person or Persons, or Bodles Politick or

. Fraud or Collusi

Corporate, not having at the Time of such
Conveyance or Agsurance to them made, any

as 18 aforesald; any Thing

 Manner of Notice\g;\xnowledge of such Covin,

before mentioned

:the contrary hereof not-
withstanding.; S S ' ,

' It is possible that theee eections are in force

'*1n ’Albetta ,

inplicatio

385 although they have probably been repealed by

u by aections 2, 7 and 11(1) of the Fraudulent

8 Act'ssej‘

~2.v Subject ‘to eections 7, 8 9 and lO, every

. ;”fgift, conveyance, aasignment, transfer, delivery
ﬁﬂover ‘or payment of goods, chattels or effects “
. oxef bills, bcnds, nateés or securities or of

L fahares, dividende, premiums or bonus in any"

. “bank, company or corporation, or of any other

”:xpropetty, real or personal, made

110
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\ (a) by a person at. a time whén he is in

’ ' insolvent circums&ances or 18 unable to pay
his debts in full ‘or knowe that he 18 on the
eve of ineolvency, end T

(b)y with intent to defeat, hinder, delay or
" prejudice his creditors or any one or more
aof them, .l_ N .y

is utterly void as againet any creditor or
creditore injured delayed or prejudiced.

1. Nothing iu e ione 2 to 6 appliee to

:(e)» a bone fide eele or payment made in the
" ordinary course qf trade or calling ‘to innocent
purcheeero or pertiee, or e :

(b) a. peyment af money to a creditor. or a - »
~ bona fide conveyance, assignment, transfer or y
~  delivery over of any goods, securities or. .
"', property, of any kind as above mentioned
. e ; that is made in consideration of a present
* [ T bona fide sale’ or delivery of goods or other
‘ ‘ Y property or of a present sctual bona fide
- ‘payment’ in money, or by way of security for a
preeeﬂt actual bone fide edvance of money,

. f 1f the mouey peid or the goode or other property
‘ ~eold ‘ox delivered bear a fair and. reasonable
relative value to the coqsideration therefor.

RS 5 (1) One ar. more creditors mey, for the
~benefit of creditors generally or for the
_benefit of those creditors who. heve been - -
Anjured, deleyed “prejudiced or postponed by .
~ the impeached transaction, sue for the rescission .
.0f,. or 'to have declared void, agreements, deeds,
g,{yinetruments or other tranBACtions made or entered
- into ‘in” fraud of creditors ot in- violation of
',““this Act or thereby declered void.; _ ‘ e

L"er to eell the



"wes entitled to seize from a freudulent conVeyencee and

'to eell‘directly under the writ ofnfi ﬂa._any property

dclaim. Thus in such a caseev

f‘which aroee before the registration of the writ even 1f, .

- .
o Whete it is alleged that tﬁ%re has been a
~..conveyance. of property to delay, hinder or
- defraud creditore or a creditor it is'not
necessary to commence an.action to set aside
'the conveyance but the court may, on motion
" by the judgment creditor served upon the
judgment debtor and upon the persons to whom
it is alleged the property was conveyed, order
the propertyd#or part thereof sold to realire
the amount to be levied under/execution.

The procedure estahlie d by rule 383 1) is

different from thet at common law under which t e oharifg .

which hed been fraudulently conveyed before the debtor ]

‘property was bound by the %rit.Bsa‘l

»

It is apparent that an 1mpqrtant effect of

d theee aets is to give an executiou creditor an opportunity

to set aside a conveyauce of land which took place even

7

ﬂbefore the registretion of his writ end to enable the

.'flland to be eold in execution in satisfaction of his , T

\ T of execution can,
o Fht \ ' ,

fin effecty be~m§de to bind the\lntereat of a. thi?d perty

L \

"“ﬁae between the debdor and the eonveyancee, the debtot had

'~ifmno 1ntetest, even beneficial in‘theulend_at the-time of

"*registretion of the wrig.a“: <,”T ffl; fj g



'discusaed above) a: creditorﬁf

: creditore.:

/

Tt

‘ « ‘ S v
_ regiatehed 1n”the'name of the freudulenu conveyancor it

aeema that\ the conveyance can atill be set aside but the
land will not in the meantime be bound by the writ. In
euch a case The credito; w°u1d probebly be able to obtain

an injunction reattaining the conveyancee from disposing

~of the land until the application to set aside the

’,conveyance has been dealt wich.-

At common law creditors had no protection :

aga at fraudulent preferences given to other creditors.
389

"It seems that under the Ftaudulent Prefetences Act

fcreditors now have the eame tights in redpect of fraud-

L] 3 E ‘A

“ulenn preferences as:they have with fraudulenc conveyances.

6

xThus by sectione 3 and 4 (in combinatiéu with section 11(1)

ithin one year after a

P

‘ o.fraudulent preference by wey of the grant of . an 1ntereat
"fin land has been made,\can apply to have the transaction

wset aside dnd thua leave the debtor 8 unencumbered land

aveilable to execution proceedings by the non-preferred

a
T

ng3., Subject to gectiona 7 8 9 and 10, every
; gift. cogveyance, dssignment, tr;

;JgOVer or payment of goods, chattels or. effects

. . orof bills, bonds, notes or securitids or of

-x1“gsheres, d{vidende. premiuma or bonus in any

. bank; comgany ox. corporation,:or of any other

T 1aor personal, made ? o

nefet, delivery

113,



that creditor preference over the other creditors -
of the debtor or over a any one Or more of .them,

1s utterly void as against the cteditor or
creditors injured, delayed prejudiced or post-
poned. S ‘ :

| 4. Subject to sections 7, 8, 9 and 10, every

gift, conveyance, assignment, transfer, delivery

. over or payment of goods, chattels or effects

e - or of bills, bonds, notes or securities or of

‘ shares, dividends, premiums or bonus in any
bank, company or corporation, or of any other
property, real or personal, made

(a) 'by a person at a time when he is in- insolvent
" circumstances or is unable to pay his debts in .

full or knows that he 1is on Ghe eve of insolvency,

and : '

- -(b) to or for a creditor and having the effect
of giving that creditor a preference over the
other creditors of the debtor or overy any. one.

- or more of them,

18, 1in and with respect to any action that
within one year thereafter is brought, had or
"taken to impeach or set aside the transaction,
utterly void as against the creditor or

- c¢reditors injured, delayed, prejudiced or
postponed. : '

A

(c) Purchasers and Transferees

~ D) Agreements made Before the
- .Registration of a Writ

Bona Fide Purchasers who have made
Full Payment )

‘It seems certain that if a bona fide third party
for value buys land from an execution débtor and pays for

1£ in full before the registration of a writ of executlon

p RS \

‘against the-debtorpthat the purchaser or unregistered

transferee is eptitied to obtain title in his name free .

‘and clear of the wrie,3%0



Y

()

qument

Purchasers who heve not made Full.

In practice it happens frequently that an
execution creditor files a writ egainat a vendor of land

after a bona fide agreement for aaie haa beéz nade but

before the purchaser has paid’ the full purchaae price.

‘The history of the development of the present section 128

of‘the Land Titlee Act,391 which expressly states that a

| writ binde.the {nterest of/?gch an unpaid vendor,_is

interesting. o ‘ /

/

‘The Land 'ritlej/ Act, 1906392

did not state that

~

. all registered legal or/equitable”intereets in land

including a debtor 8 interest as unpaid Vendor were bound‘

T

by a. writ. In fact section 77(1) of that Act merely
provided that "no land shall be bound by any such writ

until the receipt by the registrar...of a cOpy thereof "

In 1917 section 77(1) was amended393 to provid

4

-that " pon and from the receipt by the registrar "of such

copy ell lands and interests 4in lands whether such interests

»be legal or equitable and any intetest of an unpaid vendord

-

; of land shall be b0und by such execution. v The feason
for the amendment was probably a judicial difference of -
'qPinion among different justices of the Supreme Court.

- In Traunweiser V.. Johnson,394 Stuart, Ty he1d=

e v

that a registered owner of 1and who vas an unpaid vendor,

~ 115

under an agreement for sale made prior to the: registretion}~ -

. 3
“of a writvagainst him, had a Legal:interest in the land,

5 .



'creditérhwould_be(restréined in eqqityﬂfrom sellingthis.395a

'notvbéiéoid either: .

_ rights:

/J

/

N EEEE : :."
’ i

v e /

'nameiy'he was the"fegisteféd'owner of/gge‘fae; but that

because-che'purchhae;fhad'é*prior'right, upon payment of

the purchaée,money, to obtain the leggl'éstate, the

\

‘Stuart, J., then held that bécause:no 1eg;s;

¢ .

‘lation gave thé»shg;iff tﬁe fightltéhséfze a véndqr's‘

equitable Lién for uhﬁaid purchase money that thiéJcould

&

. The fact that the debtor is registered owner
of the fee simple is the only thing that gives
me difficulty, but there is no doubt, as I have

L pointed ovut, that the,executi¢n;creditor could
>~ not sell the fee. He night do so at law, but
: certainly in equity would be restrained. Then,
can he sell the mere interest of the vendor, ..
his equitable lien for unpaid purchase money?
In my opinion he cannot for the 8imple reason
~ that there 18 no legislation which gives the
- right. to péingsuch an interest under ‘a common
law £1. f£a.396 N .

_ A year earlier;(1n‘Mércﬂaht5‘Bank V. Pricé,397_

a caae ﬁith similar facts, W&lsh; J;,ihad reached the same'

conclusion as Stuart, J. = - ' A‘ﬂ/

The conflict arose as a result of the judgment

of-Har;éy, C._Jz, in Adanac 041 Co. v. Stocks in 1916.398,

 In“that caseuﬂarvey,ué.vJ.n held thétadincefthg-gnpaid

<

,‘vénaor”whiiefhe wﬁs‘registetedvas owner still held the

legal title.his interest in the land could be sold without

difficulty by“the"éhgfiff subject ‘to the purchaser's

'.There sééﬁsfnbad;ffiéﬁlty,“the:eféxefin trans-
: ;ferring;bytsheriff'slgale'o:'othErwise the
: rightgjof thejreggstgfed'oWner subject to the

i

;"‘4’_!“»‘%‘1 o
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‘~:-‘: “I _l " \ :' " / . )
: rights of the purcbaser.399

The next year, in Seex i Sommerville Bardware'

. Lt"d.400 in one of the judgments of the Court of

Appeal Beck, J., in dicta, seemed to support the view of
Stuart, J.,.as to the exigibility of the unpaid vendor 8

‘1ntereat in land'

CIn my opinion, thereiore. what remains to the
vendor after an agreement for salé.is not an ‘
estate or intereat but a right to money for
the payment of which he has a lien upon the
‘land’ and as seeurity for which he holds _the
legal datate, in: Tespect of which he is a

- trustee for- the- purchaser,'subject to his

: ‘ . own rights and that, . inaemuch as The Land

- Titles Act provides no means, as of course

-1t might have done, ‘of attaching that ‘

- "jnterest" of the vendor the execution.

" creditor's only remedy is by some other.

‘method of execution, the usual and perhaps‘
_the .only 2“5 being ‘the appointment of a‘
receiver i

o

h It was following the §ggx case that the 1917
..amendment to the Land Titles Act was made.« Obviously
Barvey, c. J., got the last word 1n this controversy
through legislation.‘ - lf ~'ﬂ\ﬁ” _‘ » ‘

| The leading Alberta ceke on the rights of a
purcheser from a vendor who becomxs a Judgment debtor

ifaeems to be Morton and 00weL1 v. H ffert.402 The facto

‘fin that caae were that gt all mater al times Smith was
“ﬁthe registered owner of certain land\ On August 24 1918

‘~he made an agreement with CarIson for'the sale of the’ Lend.

TOu November 27 1920. Morton, and on‘M rch 3, 1921 Cowell

'f‘registered a Writ of execution egainst‘Smith.4 On(May 10,

117
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1921 and on July:. 9, 1921 Smith made aeparate aesignments

to Hoffert of his interest as unpaid vendor under the -

agreement with Cerleon.: The aesignments were for security
hfor money Smith owed Hoffert. On July 10 1921 Hoffert

notified Carlaon ofthe asaignment and on November 1, 1921,
one of the execution creditors notified Carlson of the
registration of the writs. On October 12 1922 Carlson
«paid into court the balance of the money owing by him

wunder[hie agreement With Smith.

R

Tweedie, J., held that the purchaser could not

‘ be compelled under the writ. to pay the purchase money to

anyone but the vendor until the vendor 8 interest had been

sold by the sheriff' o "V,',._ o

o .Ae to the enforcement of the execution: While
- 1t' 48 true that the writ binds the vendor' 8
. -Interest’ including the right to receive the
- unpaid purchase price the writ itself. doesn”'t
- . give the execution creditor the right to
,g-proceed directly against the purchaser for
.the amount.owing. .The usual procedure is
. for the eheriff to sell the vendor's interest
‘and ‘transfer the legal title to thé purchaser,
- .who .may ‘be the execution creditor, ‘and such
o purchaser heving acquired the legal title
- acquires the vendor's interest and ig 1in a
‘position to enforce payment of the .unpaid
E - purchase price subject to any defences legal
4 - or equitable which thle purchaser may be
: ‘4”“entit1ed to rely upon, - The purchaser- cannot
- be required to make payment in satisfaction
of the execution nor _any paymént to the
. execution - creditor or -any. other person until
.. -he ot such other Bgrson has acquired the
wugvendor a rights 4 _ .

';ﬁBut Tweedie, J.,_then we&t on to say that if

the purchaser hed in fact, after actual notice of the

A o i i kL e B il B



'~-debtor s land ig bound by a. writ means simplﬂ%that the

”‘writ then what new rights does the purchaser get from the

f_'to the debtor after sucb registration?

119
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{

executions, paid the money'ﬁo the debtor he would after-
. ward’ have had to PaY the same emount egain tb any. person”“'

who bought the debtor 8 interest under a sheriff 8 sale:‘
«++The purchaser having received before the
" payment over of the money, actual notice that
the executions were duly delivered to the
Registrar and filed in' the land titles office
was bound to pay any person who had or might
| 'acquire under the execution the vendor's
. ' interest and if he had made payment of the
. amount after notice to. the defendant he
- would be- bound to pay the same amount over
~ again to the person who acquired that
‘~uinterest.4° ,

o .1It 1is suggested thet this latter part of

Tweedie, J.! s, judgment, on principle. is wrong.

As shown ea in this paper to state that a

A,debtor cannot afterwards convey the lsnd to a third party

B Cumlod

'vexcept subject to the rights of that third party being 'vblr,

N

. bound by the writ.~ On the other hand a vrit specifically

does not bind any interest or rights in the property

;‘acquired by a third party before the property is bound.Aosh‘,A'

If the third party is a purchaser under an

0. -

.fagreement for sale made prior to the registration of a

f’execution debtor if the purchaser makes additional payments‘ )
Sh ,

It may be that by m.king'payments the purchaser _?f

adds to the value of his invprest in»the 1and.- But, it.5

o Qis suggested these rights do not aris from any assignment




120. .
. . : : o
or act of the debtor made eftsr the registration of the
”-fvrit. To thercontrary ell the rights conveyed by the‘

.debtor were given prior to that time at ‘the time the o

'agreement for ssle was mede. o ’
\ Therefore it is.submitted that the purchaser 8

7rights in the 1and being founded only on an assignment
made by the debtor before~the registrstion of the writ.
and not on any assignment or conveyance made by the ‘
pdebtor after thet time, are not bound at all or subject

{ito the writ. | ', y | | d

. %fA s If this 1svthe case then whet support is there

sfor tweedie, J. 8 etatement that if a purchaser, efter |

;he has ectual notice of a registered writ, makes payment

‘to a debtor, then he is liable to pay the same amount

vover again to whoevet buys the unpeid vendor 8 interest

from. the aheriff. S *p“ﬂpt'LEW, g ;;--'u s& o

':?"1 o t~,, : One possibility is that Tweedie, J., coneidered
" thet the regiatration of the writ operated as ‘an sseignment"
 4n law of the execution debtor'% right to receive the -

"iyi'balance of the purchase moneys and that by having actual :;' ];f”; ‘;

i‘Lnotice of the essignment the purcneser was bound to. pey -.:_:drfi;

tnot the debtor, but the person sntitled to the benefit ( L

f{of thst absignment,.p:wv;i_:?;ﬁ,

But thia implies;thn ”when -an . intereat in land .jf}'ﬁd i

ui;becomea bound by a writ y change in the ownership

“w{fof,the pro#er meone else.-say the R
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_cteditor. or psrhsps the sheriff, on behalf of any
prarson “to whom the sheriff msy ultimately sell the
.flcnd. | '

This however is totslly inconsistent with the:

’rules of common law discussed esrlier which- make it
clesr Euat thsre 1s no chsngs of the general property

| rfrom the debtor to snione else pntil the sheriff sells -
‘, the land undet the execution.40§ "
h Therefore, it is submitted that, at least

:s.

‘from a consideration of the effect of a writ as an

Hpsssignment. the purchaser csnnot be compelled to pay,
:'snd indeed 1s¢not entitled to pay,_anyone else but the
7debtor ths balance of the purchaselmoney,'unless, -and
only to the amount then owing. the sheriff has sold the

g
N
execution debtor s interest prior to full payment of

o the purchase moneya

Another possibility is that Tweedie, J., msy
- have consldered that the effect of ‘a purchaser having

notice of s writ 1s equlv;lent to purchaser having

been served with a'gernishee summons by‘the execution;‘

or ta.thefcredito:?having ob;_ined and served

;fhe.purchsse with a’ recélvership order and t at there-.

at statute
| 407

t flert factae;
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v
yet thia 18 in effect the meaning of Tweedie, J.'s‘
“judgnent 1f we’ eliminate tha poaeibility that the writ
operatea as a 1ega1 aaaignment of the debtor 8 interest.
This problem was also considered in Weidman v.

McClary Manufacturin&*Coaqos in 1917 by the Saskatchewan

-Supreme Court Qn'Banc ﬁhich had‘to coaaider the effec
of aection 118 of the Saskatchewan Land Titles Act409

‘ which provided that a writ when filed ahould "bind and
&
“'form a 1ian and charge on all the lands of the execution

'debtor,
- :‘ In thatﬁiaae‘nootoff was the registered owner

‘ ‘ I : )
. of a quarter section. In 1911-by an agreement for gsale

. he agreed to ‘sell the land to Feinstein. In 1911

rifFeinatein assigned all of his (?tereat to .the plaintiffai o

5fﬂwho regiateted a caveat againat Dootoff 8 title in

| 912. In 1913 the defendanta filed a writ of execution

’ f‘against Dootoff Later the plaintiff without ectual

x)

“notice of the execution, paid Dootoff the balance of

ithe purchaae money and ohtained and registered a tqansfer“

fof laud eubject to the writ of execution. " The plaintiffa

*f;claimed an order removing the writ from their title.

fobvio:sly thia case may be easily distinguished

. ‘;?;lfron Morton and cowell v. Hoffert in that in'the latter

;ﬁfifeaae the purchasef

had actual notice of”the writ;'

o




| };'to the quastion of

) . . TN
3 B

Lt

existence or non-existence of notice relevant to whether
or not lahds are bound as egainst“third parties. To'
. . 410

the contrary, as shown earlier, at common law to

aay that lands were bound by a writ simply meant that

the creditor could enforce his claim ‘against the debtor‘

.and any assignee from the debtor subsequent to the time

at which .the lands ‘were bound by the writ,

So far wae the binding effect on third.parties

not dependent upon their having notice that at common
lav the creditor could even take goods away from bona
;ggsturchasers for value without notice411 and the

' only change made to this rule by section 128(2) of. the
Land Titles ‘Act is to postpone the time at which a
debtor 8 lands are bound by a writ ‘g8o° that lands are
:only bound ffom the time the writ is délivered to the
';1and titlee office rather than from the tedte of ‘the

fimon - law.alz.

a7

.writ as at“

Therefore it is. suggested that the decision in

"“‘,the Weidman caee can be of direct relevance to the law

in ALberta.: o

) After first deeiding that the interest of an

{

‘75funpaid vendor was bound by a writ filed with the land

'f*tities office the court in the Weidman case then turned,

'whether the unpaid purchaée money

79waa Bound._

123



,;—«vTﬁI“_IE'also what Tweedie, J., aeid the creditor'could

124

two points of view, First he said that the writ gave

. the-. creditor a bare right to sell the vendor 8 interest.413

do 1n the Morton case. But glauvltain, C. J., then sai'd
; I '
i

1n such a caae...the only way in which the

creditor can get at unpaid purchase money

is by garnishee proceedinge or equitable
»‘execution

Bl

'As noted above the Saakatchewaé Land Titles‘
-Act also said that ‘8 creditor had a 1ien and charge on-

4bthe debtor 8 1ands. From this second point of view

Haultain, c. J., seid that ‘the charge given by the
statute did not bind or affect the purchaae money415

gand that the chatge vas equivalent to an equitable

-mortgage.4;§ Juat as an’ equitable mortgagee has no

' flegel right to reeeive rents and cannot obtain that

’

“rtght by giving notice to tenants but must have a

T

'7rece1ver appointed,_the execntion creditor is not
fentitled to the purchase money until the right thereto'
passee to a receiver in equitable execution on notice
1te‘the purchase:.4}?”f;_ te;..vf . o e
L ‘ In a separate judgment Newlands.-J;, said that.'
“the plaintiff fot only had the right, but

it was his duty to continue: ‘making  the
]paymente on the agreement evan after notice.alsl
h ,{iIt ie'euggested that the decison in the Weidpanv

common

Téeédie, Jepv



ie»din“fﬁe ggton ceee. ”‘;;;w;}iiwujh“

A “In concluSion, 1: is" eubmitted thet, based on

- the principles of the common lav applicable to fieri _ ;

Tn
et

feciae end provided he is not gernisheed or notified of \\;ﬁ,
a receivership order, a purchaser under an - agreement |

A for eale of lend made-before the registration of a writ
\

- of execution egainet the vendor should not be bound by
or affected by the writ until the sheriff has. sold the

vendor 8- interest in execution and that all the purchaser o N

L.

.rshould then be lieble to pay ‘to’ the purchaser from the
eheniff ie anything which he still owes the debtor under
;the agreement. Until then the purcheser should be,able

:to pey. and should be bound to pay the debtor, end no

'one elee, the payments due under*the agreement for¢Sale.

l‘?w~f*;9*L‘f”f, However, regardlese of the above erguments, | o SR f‘a
the judgment of Tweedie, J., muet in fact be observed
end any purchaeer with actuel notice of a writ ehould

\

i obviouely, for his own protection, pey all ungaid money
into court and not to the debtor.,[' f< 9
. In vie# of the differenee between Tweedie, 3.
\judgment end the argumente given above it is - su gested
f; that there is etill room for legislative improv nent in

thip area of th ﬁlaw of execution against 1and.

,(ii) Agreements Mede After the
e ,;;g g;etration of a Writ
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(out of the proceeds of the aale 1- nnt uncommon. f

_,p_;:f: Probably 1t is uncommon for a. purchaté“‘to buy lend

that is subject to a wrir, to make inp ovements on the

L land and then to offer to pay the exacjtion creditor . .

. \
8 sum less than that owing under the writ. LT

-

These are, however, the facts of Nova Holdingﬂ

Ltd;>r. Weatern Fagtors Limited.é19

had been begun the purchaser tendered ﬁhe creditor the

Aftar thc 1mprovements

l'eaCtual value of the 1and at the time of the sale. 'The =
"ecreditor refused. contending that it Waa enticled to"
vrthewland and the improvements because its writ was a

- prior charge to the titlerf the purchaaer.;_‘

N

Y :’ . Thia argunent waa rejected by the Alberta -

t

(::.ﬂprpellate Diviaion which held chat the wric*only bound

" the intereﬂt of the debtor in the leud., Since the f
*cdebtor had no 1nteteat in the inprbvements they vere
; |

 ~}not bound by tha writ. A11 che creditor Was entitled

“]!~to waa either :ha land or. iCs fhfr markct value." Having

qfegbeen pindered thd latteﬁ the creditorJWas”entitle&'ro,‘

7fu11y in accord

ithe applicabla:

ihie éoeds'were - ““&n

Town them and
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‘theﬁsiofa”:hird péfﬁoh.‘ Ihe third paraon ‘then became

& ;. Tm‘che own¢r but chc ahcriff could then takw he goods

v

from thc”t/itd persgon 1n natisfaction of the debt, LT

he result»of the Nova Holdiq&m case seemns

to fit 1n perfactly with the above priuciplea. What

¢ "

the writ ound waa the land Wgﬁt che»purchaeer‘waa

B

eabject o was to have the land taken from him. But

 a1thoug ,the land was subject to the writ because it

a

H»had ba onged to the debton, the debtor he@er had any

'fintere t or ownerehip in the improvemanna on the 1and. ,

to be taken in execution.- There seems to be no

?.justidﬁfation in law or statutes for caking thia step
_./".'_‘._ ‘

-y as

{iffané more juatification for 11miftng the creditor 8

recovery to that whibh was actually baund by the writ,
LA
amely the“lahd itseif o
S R A R
. .-,..j?xu ""\ﬁ\' L (d) Mortggg g ‘ : E . : ‘u o
C - i“ﬂ“ . Y C R . o ‘
o ) Mﬂw
i ‘ e

It may be reatated at the outset that the.

A

'uaual rulggithat a person who acquires an 1nterest in
H“f?laud from an executipn debtor afte; the registraqﬁon of
ii?;a writ 1s bound by the writ, also appliea 1a the cagin

421 L

fﬂfof'aubqequent mortgageae.

:?rid& Mortgagees wha ‘have
gi ven Full Consideration




On the other hand, 1f a mortgage, whether
statutory or equitéble, and whether registered or not,
has been granted before, and full consideration given
by the ﬁortgageé beforé the registration of a writ,
then the execution does noﬁ'affect the iﬁtefest of the
morpgagge'in the land but the land is bound by the writ
subject to the mortgage.ézz-

Although obviously‘uncommon in practice it

still possible to create a mortgage by the délivery

to the-mortgagee of a transfer of land absolute in form

and for this to be registered by the mortgagee. If,
after such a transfer is given to the mortgagee but
before it is registered, a writ of execution is filed

L
againséw&he_debtor, then the debtor's interest in the

tand is bound by the~writ. If the mortgagee afterwards

registers the transfer he is entitled to priority over

the execution creditor but he is*nqt entitled to have

his title free of the writ.- 2>

) o (1id) ngtgégees who have not given
Full Consideration When a
Writ is Filed

The above leaves a grey area in reSpEct of

| ,
mortgages granted before the registration of a writ but

.under which full consideration is not given by the

. 1
‘mortgagee until after that time. Tn this.situation it

128
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seems that the“mortgagée is entitled to priority over a
registered writ of execution only to the amount advanced

by the ﬁortgagee before he has received notice of the

writ.424

// ' This result, which depends upon the mortgagee
having‘actualinotice of the ekistencé of a writ, seemé
inconsisfent with Eﬁe principlé of common law that the
binding effect of a writ is not dependent upon whether
a third party has notice of it or not.‘ /

Further, to thé extent that the mortgagee is
bound by a contract made befbre the registration of the
writ to make fugure advances it would seem that the

mortgagee's rights even in respect of money. advanced

after the registration of a writ should not, on principle,

be bound by it because a writ in general does not affect

rights which arise before the registration of the writ.
Notwithstanding these comments based on the

genefal principles applicable to execution under fieri

-faciaé it is obvious'that, in view of the decided cases,

a mortgagce can ohly advance funds after notice of a
S : , D

writ at his peril. .

» (e) Assignees of the Interests of ﬁnpaid
Vendors .

In Barnes wv. Sharpe[‘25 an unpaid vendor ©f land

asgligned his intereét in the land to a creditor as security

for payment of a debt. The interest wés re—-assignable

upon the payment of the debt and the “title conﬁinued}to



i
r
|

0

be registered 1in the name of the unpaid vendor. Subse-
quently a writ of execut;on uls registered against the
unpaid vendor.

The Alberta”Court or Appeal held that,_notwith~
standing that”the title was registered in the nane of

the execution debtor and that he had a right to the

re-assignment of his interest as unpaid vendor upon

'payment of his debt to the other creﬁttor, the writ of

execution did not - bind his interest,

‘This situation is a clear exemple of a case
whieh shows that a writ.;ilanot necessarily bind land
just because land is registered in the name of the -~

execution debtor .even if he has some contingent beneficial

interest in 1t.,

(f) Tenants

There is .no Alberta jurisprudence which dlscusses

whether a4 writ of execution binds land which before and

after the registration of the writ is in the possession

of a tenant.

v

It may therefore not be too startllng to suggest -

that the interest of the execution debtor in .land Teased

or rented by him prior to the. registration of a writ of

‘execution may not be bound by the ert.'

The foundation for this prop091tion is that at

h]

the common law only property ‘which was in the possession

of the debtor could be seized and sold,

o

130
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1f, as suggested earlier in this paper,l'26

this common law principle holds true in Alberta, then it
follows that while the debtor hee‘no possession of his
land under avcoutract which predates the regietration'
of the writ then the property cannot be seized by the
sherlff because the landlord has no 1and wﬁlch can be
phyeicallyvtaken.from him and the sheriff has no right
to selze the property from the possessiﬁh;pf a third
u‘party.« | |
It 1is clear that {if thiaiproposltion is.correct
then. it 1s an obvious case for remedial legislation.
k\:hereis no reason why the.interest of a landlord should
ot be saleable in ekecuticn'by the sheriff in just the_
‘same way as the'interestpo§~aniuhpaid vendcr.can be by
an‘exprese pruvision’of the.hand fitles Act.427
| (g) :Lienors | “
It would seem that in respect of land there is
no equivalent of the common law lien against chattels

‘under which the lienee- has physical pbssession of the

liened chattel. ‘

Thus, unless it is proper to describe the

,interest which a purchaser of 1and has as a lien,-it

seems that the only liens which attach to land are

.statutory or ‘the unpaid vendor 8 lien in equity. : . |

Under the Builder '8 - Lien. Act428 certain persons

Q:

who provide services or material in respect of an improvement




on land are entitled to a lien on the land.429

‘This 1ien differs from the common law lien in
that the lienor under the Builders Lien Act is not
entitled to possess the property whereas the cemmon‘law
lienor is so entitled and also in that the builder's
lienor is entitled to obtain an ordet for sale of the
propert& in satisfaction of his elaim whereas the conmon

la lie;dt is. not so entitled.430

The Builders' Lien Act gives a lienor priority,

over all executions recovered after the lien is

registered.: 431 Presumably this mean§ that a writ of

execution registered before a lien 1s registered takes
N &

priority over the lien and also that a writ of execution

registered aftet the: registration of a lien still binds

. the land but only" subject to the prior claim of the

lienee.
| (h)v Co—0unere
At ‘common law the two usual ways of co-owning
land were as tenents invcoumon‘ot.as joint tenantsl’32 and

-~

‘this 1s still the caeeein Alberta now.

Since at'cqmmon law land was not subject to

_execution under fieri facias ‘all of the rules relating

A _ , .
to execution by f1. fa. against co- owned property dealt

with execution against goods and not lands. However 1t

seems that the rules themselves are of a general nature

'and may be applicable to execution against lands under

132
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£1. fa. where such execution 1s allowed.
At common lawlthe‘interest“of either a joint.

tenant or a tenant in common of goods could be seized

and sold :tn'execut:ion['33 and in either case the purchaser

from the ‘sheriff became a tenant in common with the

remaining. tenant or tenants 434

The Canadian jurisprudence seems to be unanimous
that a joint tenancy or tenancy ‘in common of lands ih
also subject to execution under fieri facias or its

equivalent435 but~some‘cases in Ontario have concluded

that. co-owned land which is mortgaged cannot be taken in

execution. %36 o : e | , , _

The principlerbehind this seems-to be that if

a creditor of lands jointly mortgaged by several co-owners

o
can have the interest of one of the. mortgagors ' sold in

execution then the purchaser would be entitled to redeem
the entire mortgage and to. obtain a reconveyence from

 the mortgagee of more than the purchaser had bought under

the writ. Also the mortgagor could do the same thing and "

any party to the mortgage including the purchaser could
compel another to indemnify him against any payment he

had to pay ‘to ‘the mortgagee.437

,Actually there‘doesant seem”to be any need to

refuse to allow execution in such cases. Why should a

purchaser from a sheriff under execution not be entitled

: to the same benefits and subject to the same risks.as a

133
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person who purchaaed'the sameAthing directly'from.the
‘mortgagor himself rether than indirectly through the
sheriff? ) ”
0 qﬂ R. B. Dunlop pointed out in his article

Execution Agginst Real Property in British Columbia438

.that most recent cases have held that co—owned land is
)' L. ';

exigible under execution regardlese of whether it is

mortgaged or not but in”view of the problem raised‘by

the conflicting-ceses‘he suggested that'the exigibility
of co-owned land which is mortgeged shonld be expresely'
establiohed by stetute.éag. The agme<considerdtions
would seem to apply in Alberta as well.‘
/ Another problem which arises in connection
with execution against property co-owned in joint tenancy
is to determine when and how the” right of survivorship

of the co—tenants is affected by the writ.

| Surprisingly, the jurispr:dence on this point

is extremely limited.” In Halsbury s Laws it is simply

“stated that a debtor 8 interest as a co- owner of goods

Q

may be seized under a fieri facias unless the co-owner

[Ny

has become solely entitled by survival upon the death of

the debtor before the delivery of the writ."44o

The
authority given for - the statement is "11 Vin. Abr., tit.
al .,441

'Execution, 22-(S.A.),V The citation from Viner's - -

'ﬁAbridgpent says""

If two have goods é;intly, and ‘the one is
condemﬁed in damagéh and dies before



“EkecutiOn, there no execution shall be of
those goods by reason of the survivor;
per Chauntrel arguendo in a replevin.
Br. Execution, pl.116, cites 7 H.G.2.

Viner's statement does not literally justify

the statement in Halshury'sibawswthat,n debtor's interest

hin jointly.owned'goods couldybe seized unless the debtor
ihad died‘before the-deliuery of the writ tO'the sheriff,
On the contrary Viner Said that the right of survivorship
: preVailed if the debtor died "before execution.

If by execution Viner meant the delivery of
‘ the writ to the sheriff for execution then the conclusion

-~

din Halsbury's Laws is correct. However'ﬁhis,‘it is

:suggestedb is not the meaning of "execution" As described
earlier in this paper,442 an executionaagainst goods 1is

’ dnot even commenced untii their selzure by rhe sheriff *

;A fortiori an execution 1s not commenced by the creditor 8
obtaining the writ or by his delivering it to the sheriff

vfor' execution.- Further, an execution is not executed

or completed” until the sheriff has sold the goods.;

This leaves the question of whether the phrase

Y"before execution used. by Viner refers to the time at

| which an execution begins or et which it is completed
'The better view, it is suggested is that "execution

.‘imeans the. entire process and not just part of it.443

If this interpretation is correct the citation

iAo il iool. e L

”from Viner 8 Abridgment means that if a debfor owns goods
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party acquired before the property is bound by the writ.

136

as a joint tenant and dies before execution, that is
before the execution has been commenced by a seizure of
the goods and completed by a sale of them by the sheritf,
then the sheriff can not afterwards sell the goods because
they are not owned by the debtor anymore but by the

survivor under the joint tenancy.

That this interpretation 18 in fact correct is

,', supported by comparing it with the general principles

'

applicable to proceedings under fierisfacias. ‘ :, ‘ ‘_ .

One of- these principles is that a writ against\

goods or lands is subject to the rights of any third

'~

The interest of a third party under a right of surviv-

;orship, which antedates the time when the property is

,bound by the writ, would therefore seem. to be unaffected

by the writ as. long as the right of Lurvivorship continues

{

‘to exist. ' o ]7;ﬁ ' V

o

Consequently, 1f the debtor dies while his

: property is simultaneously bound by a writ and subject

to a right of survivorship which antedates the writ then

the right of the surviving joint tenant should prevail

- and he should own the property free of the writ.

”

The above reasoning supposes that the third -

_party 8 right of survivorship in the Property is_present
”at a11 times. But the right of surviVOrship can be

'ﬂterminated unilaterally (or severed) at any ‘time 1if one

;joint tenant assigns or agrees to assign his interests

P N

x’i
|
4
1
3
4
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‘in the property to a third party (or to himself) If
this assignment is made the assignee thereupon becomes
‘a tenant ;n common with‘the remaining tenant or tenants.éaa
This suggestsvthat‘the sheriff (or the)creditor)
under an‘execunion might also be able to sever‘a joint
tenancy by. taking some action which would amount to an,
'~involuntary of course, assignment by the debtor of his
interest in the property. If this step were taken\the
joint-tenancy.would be senefed, bnt'if the debtor died
before this wefe done ihen the co- enant.should_thereupon
onnethe debtor's interest'free‘of the, writ, ’ R
Such an involuntary assignment of the debtorﬁel
linterest in goods; as discussed earlier in this paper,

¢

does occur invproceedings in execution but only, it
seems. upon the sale of the goods by the sheriff.445
Until that time the debtor continues to own the goods
and neither the sheriff nor the creditor ob;ains any
_?eneral pioberty in them. Fuftﬁermore;-although the
Aereditor'may'soqnite a'eharge_on goods,npon deli#eqing
his writ to the sheriff for execution ann a security
-nupon a seizuie of the éoods‘end although the sheriff may. “{
ecquire abspecis; propefey‘npon se;zing them nhese rights /.
.;are'hignly linited in their‘scope and still do not result {
"- in an&,sssiénmenf‘Of tne'debfof‘a interegt in tbe goods.

Therefore it 18 submitted that the prOper

Q”conclusion to be drawn from the above reasoning is that

R

“ S

4
i} ﬁ.“
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a writ of execution which binds a debtor's gooda or
iéyds; doea:hgt at any time bind a pfe~existing right of
survivoréhip in the property; furthér 1t‘is suggested
that a jéint tenancy of property will be éeveredtby

prbceedings in execution whén and bnly when the debtor's e
interest in the property is s0ld by the.sheriff; and,
finally, 1t fqllowa that if a debtor dies before his 
interest in jointly owned property is sold by the sheriff
' theh the‘surviving-joint_tenant will own thg prbperty'
\free of the effect of the execution. ' .
o Ohce the sheriff has sold the interest of

elther a joiﬁt tenant or a.tenaﬁt in common the purchaser
will be a temant in common with the réﬁaining co-owners.
It,éeema that the purchaser, Sut not the creditor, 1is
then‘entitied tblaéply for alpattition’or"éalé order
égainst the remaining Eenant§.446 |

.' Theié havévbgen several Canadian, but not
Albérfa, cases involving exécution'agains; land o&ned’
iﬁéjoint'tenancy; . All of the cases were concerned with
the isgue whetﬁér a.jpint“tenancy is‘severed by the mere
_registratidﬁ:of a writ of éxecﬁfiqn 5; Judgment., The

conéensué‘of 811447Cwaé that this alone does not sever

the tenancy.448

Although somé of the cases {ndicated that an

' actual or constructive seizure!o% land might sever a ¢
joint temancy this ﬁag“on1y°in-dicta449 énd'it,iS'Suggestgd

-
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“

that a seizure, because it does not cause a change of
property, does not sever the joint tenancy but that, as

discussed above, the severance does not occur until the
450

sheriff's sale.
Finally, at'common law goods'cofowned by
partners ﬁere subject to seizure d sale,under/execution
"in the same menner es any other'Eoeownedgoods.asl But
the right to execution'againat partnership property is
now governed by‘eection»2§(1)‘of'the Partnership Act452
which states that no'writ of exccution shall issue
- against partnerahip property except on a judgment against
‘the . firm. This may, by inference, prevent a writ of
execution from binding the interest of a debtor in land
owned by a partnership. o _
By eection 25(2) a. jud;ment creditor may obtain
an order.charging a partner 8 1nterest in partnership |
k property. If . a debtor s interest in landkowned by a
rpartnerahrp is not bound by a writ of execution registered

ageinst him then it would .seem. necessary for the creditor'

'to obtain such an order 1n order to charge the debtor' 8

v
¢ 24

‘intereet.'

i (1) §pouses with Dower Righte

By seetion 3(1) of the Dower Act453 no married'

l

“person’shgll make a disposition‘of his homestead to take . - .

Hveffect during his or his spouse 8 Iifetime without his

spouse 8 consent or without a judge e order'

';7'} No married person shall by act inter viyes'

e

2 A AN

W 55230
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make a disposition of the homes tead of the
- married person whereby any interest of the
~married person will' vest. or may vest in any

other person at. any time '

(a)l During the life of‘the marriediperson, or -

(b) during the life of the spouae of the
married person living at the date of the
disposition, :

unles's the spouse .consents chereto in writing,
or unless a judge has made an order dispensing
with the consent of the spouse as, provided for
- .in section 11. ‘

) ] . o
In Prokopchuk v. Mandryk and Mandrykl's4 in~th

L )
-~

Alberta Supreme Court in 1942, it was held that the Dower Act

455

\ ofe£922, the terms of which were similar to section 3 of

]
H
I

the. present Dover Act, did- not apply to a sale of land un;si
execution by a sheriff This, 1t was held by 0' Connor,(}.;i
followed because the Dower Act only prohibited a disposition
-of land by a married persop and a sale ‘under execution was a.

disposition of the land by th@ she;iff rather than by the

debtor. L .‘H RN

~ i
Q

- This result seems to give to a creditor under a writ

- of execution a greater power over: the dehtor 8- land than the

: debtor has. That is, X! married person cannot sell his home~

“

Astead land without his spouse s consent or a judge 8 order

3
\

dispensing with/éonseut. But if. this case is correctly

deci&ed it mea s that the creditox cah havé the sheriff sell

w?
e
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Act of 1917: 437

| Section 3 of that Act provided that ‘every disposi-
tion on the homestead of a married man made without his wife's

consent should, insofar as 1t might»&ﬁfect the dower_interest
- - R ‘ o ST
of the wife, be null and void. 4

»

The coﬁrt heithhat‘eince‘this Act Lteeit expressly
permitted a‘hushand to dispose of‘his homestead 'excent.inéo—
I ' rfar as it might affect the interest of the wife, then the ,/
”;creditor could have the land sold but subject to the wife's |

right to a life estate Lf she survived her husband,

-

~ g In Stuart, J.A. 8 words.

~What the husband, therefore can of himself sell,
L o " ‘the execution creditor can aell and this, I think
B . 18 the whole estate subject only to the wife's
' . " .. " right to’ g 1ife estate 1f she aurvives her
.husband 458 -

[N

In the same case Beck J.A., seid?

The purcheser under the sale under execution
would acquire the land and»get a certificate
- cof title for it omnly suzgsct to the wife 8
- ',contingent life eétate :
1The judgments in Johnsen v, Jthsen could be inter-
. - ‘
preted to mean that an execution creditor can only have the

lfsheriff sell land which thghdebtor himself can eell This

.interpretation would seem to be more coneistent with the
riusual coneeedenCes of a writ of execution that is the.
-’decision in the rokogehgk case. ? -

A general ruie applicable to. execution is that the

o ;rights of the creditor are subject to ell legal and equit-

;‘7b1e rights in the debtor‘s land which eroae before the land

460

was bound hy the ereditor " writ of execution.

4

v
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In tne‘Specific case of dower interests, a person
who has a dower interest‘has the right to withhold his con-
sent to a disposition of land by his cpouse. If‘thie right
existed‘before the land was bound by the writ then it would
seem to foilow the right of the execution creditor to have
the land sold should also be subject to the”right of the
spouse to withhoid consent to the disposition, “

| In conclusion, it is suggested that there may still
be room for g final judicial interpretation oft the effects

of the Dower Act on the rights of execution creditors against

'homestead land and that the Prokopchuk case might not be"

- followed if a case with similar facts comes before the Court
again,‘

. (3) Personal Represeptative of
’ a Deceased Debtor

At common law if a debtor died after the teste of
a writ, tnen his personalvrepresentatiue was bound by the
writ just as the debtor would have 'been.461

To the extent this rule would‘otnerwise beyapnlic~

.5

able to execution against land it is subject to section 44(1)

o

of the Administration of Estates Act46% by which, in general,

s -
all unsecured debts of a deceased person are to be paid

pari Eessu without any priority or preference between

creditore.463

In effect, this legislation makes the assets, of a éi

.,ndeceased person liable for the payment of his debts to all

;”-his creditors. Therefore it mahes no difference whether the

creditor as or has not obtained a judgment and a writ of

o : . ’ . ‘ . ‘\\



of executfon. It would be reasaneble to infer from this that

'a personal representative is therefore not bound by a writ

o

'the Execution Creditors Act

Lo

of execution against the deceased because an execution cred-

itor has no greater rights dagainst the deceased's assets

-

than any other unsecured creditor.

. (k) Trustee in Bankruptcy ' ' \

The rights which an execution creditor has under

a writ of execution arelsubject to section 50(1) of the

Bankruptcy'Actaﬁ4 by which every receiving orderveod.assign-

ment in_bankruptcy takes precedence'over‘all executions

except such as have been‘completelyAexecuted'by payment'to

the creditor or his' agent.

ﬁ~ If a bankruptcy occurs béqué suchipaymeht ha§ been

madeVall the creditor is then entitied'to is to'receiye

payment of his claim pari passu with other unsecured

creditors.465

Itfis sugéeéted that these provisions of the
Bankruptcy Act meén,rin'effect,‘th&t a trustee in benk . Ccy

is unot bound by‘a writ of - execution against the bankrupt

‘debtcr

{1) Other Execution Creditors,r'

-It seems to be the intent of sections 10 to 14 of QB_

h66 that n0'creditor is to have

any priority in . respect of moneys realized in respect of an:

-

execution but that all creditors are to share ratably in the

proceeds.ﬁfr

#4 . This consequence of-the Execution Creditors Act ‘is-

143
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“'a sale under execution. Thesa Acte also leave doubt as to

ddwhich execution creditors are. entitled to share in the pro-

144

in codtrast to the rule at common law under which creditors
\ -~

ranked in priority according. to the teste of their writs
provided that only those creditors who had delivered their

- writs to the sheriff prior to a sale of goods under an

execution were entitied to the benefit‘of the priority.467

Insofar as execution against goods was concerned the common
1aw rule was changed by section 16 of the Statute of Frauds,

1676;»es a result of which execution creditors ranked in

priority according to the date’ of delivery of their writs to‘

the sheriff for execution.Aﬁa' However, both before and after

the Statute of Fraude“the Crowh was. entitled to priority over
all other execution creditora regardless of the teste of the

’Crown 8 writ provided the writ had been delivered to the

sheriff for execution prior to ‘the sale of goods by theu
469

Lau

sheriff under another execution. This may still be true

in the case of execution egainst lahd : o S . B O

: The real meaning of the Execution Creditors Act is :
: ;made somewhat ambiguous by the conflict 470 between section- d |

128 Of the Land’ Titles Act47l and section 29 of the Execu—'

\

‘vtion Creditors Act as to determiniug whether a writ of = ““53”,3
execution is euhsisting or not 80 es tohenxitle.the creditor i

to take proceedings'under-it:enddto reCeive the proceeds of

v

<ceeds of the eele of land under execution.’ Should the
“sheriff sell the land on behalf of all execution creditorsa

'iwhose writs are filed at the land titles office or- j&st on'




i

‘behalf of such of those creditors whose’ writs are also filed
”with that sheriff? ~Should he sell only for creditors‘with

[
‘reglstered writs or should he-include creditore who. have .

filed writs with him but not with the land titles office?

Apart from the above difficulties created by the

.
8]

inconsistencies between these two‘statutes‘there 1s a fyrther

‘bway in which the scheme of distribution set out in the
Execution Creditors Act may not apply equally to all credi-

“

tors.
This‘was exemplified in Edmonton'Mortgage Co. V.

Qgg;:f7? in. which there were three writs of execution regis-
_tered against a debtor 8 land, subject to»a prior first' c
mortgage. ‘Subsequently, there'was‘a'second mortgage regis-
;s tered against the title and still 1ater several other writs
pof execution were registered The first mortgagee obtained
.a judicial sale of the ‘land and after payment of the firstv

mortgage there was a surplus sufficient to pay the second

| mortgage and the three writs registered before rthe second

mortgage but not to pay the other creditors.

3

v Beck J., held that, notwithstanding the provisions
of the legislation then in force, under which, like the

Execution Creditors Act, all creditors Were to share ratably
J -

h'in the proceeds of ‘an . executinn, the three prior execution

J
/creditors were entitIed—to be paid ian priority to the

n. et
o

isubsequent writ holders.‘ rf I; o “j"'ﬂ SN

The second mortgage. therefore, was ' a specific
. Charge of the interest of the execution debtor
- subject to, and for ‘the purpoa%~6f“the question
} ‘ : LR APV
w”‘"f%‘il',_ 4'ﬂr ‘ f B C A : ' ; ‘-

© .

14
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under consideration, it seems to me, with the
same effect as if expressed to be subject to
the rights of the then execution creditors. A
new and different interest from that to which
the three prior executions attached was thus
carved out of the debtor's interest, and
specifically chargjd ‘with the second mortgage,
leaving again a ne and different interest
subject to be charged or bound, voluntarily
or involuntarily, by the act or default of the
debtor; and it 1s, in my opinion, only this
latter interest that became affected by the
subsequent executions. The law anterior to
the Creditors' Relief Act gave Execution
creditors priority as between themselves in
the order of the time of their being placed
in the hands of the sheriff for execution, and
‘under the Land Titles Act. of their belng lodged
in the land titles office. This law stands, so
far as it is not displaced by the provisions of

~ .. the Creditors' Relief Act. That Act seems never
to have contemplated such a case as the present.
"To bring the three prior executions in the same
position as those separated from them by the
intervening second mortgage would be to L \
introduce and apply the equitable doctrine \
of 'the marshalling of securities for the ) ’
»benefit of the subsequent execution credi- ,
tors, a thing, as I think, not contemplated A
by the Act, and effecting .a8 I think an L

enlergement" of the rights not of all the \

execution creditors, but of those of one ' \
class against those of the other. Section - \
22 of the Act contemplates, I think, one N
"fund"‘ ‘Here I think there are two funds
~-- one representing the amount necessary
‘tq»satisfy the three intervening executions
=~ the other the ultimate residue. There
is nothing to indicate that the first should
be thrown inayﬁth the other 80 as to make a
single fund

Another way of reaching the same result as that of
Beck J., is to look at the- common law rule that a writ of
execution binds ‘the debtor 8 goods as against the debtor
himself and as against every persbn claiming the goods under
an assignment from ;he debtor made after the goods are bound




It might with ¢&8tification be said that when

the three_prioriexecution creditors in Edmonton Mortgage Co.
:v. Gross were realizing theie claims, it was not against the
.Iinterest of the debtor that they Were proceeding but against
the interest of the second mortgagee whose claim to the land
could on1y~become effective after gg and not the execution

bdebtor had satisfied the‘rights of the execution creditors
.to‘which'his rights were‘subject.‘

If this supposition is correct; then it seems that
in any case where a debtor conveys an interest in his land
subject to prior executions then the creditors_ere entitled
to be paid their claims out‘of thefinterest'ot"the assigneeb

.rather than from the debtor because the assignee now owns’
,sOmething the debtor previously owned and the assignee is
liable to pay the creditors in order to perfect his oWn

rights. “ “ | ” | o

This concept would seem to apply equally in the“‘

case of bankruptcy and in the administration of estates 80
1that execution creditors in this position might be entitled
to priority over other creditors, not - because they are taking
any asset of the debtor but . because they have a. right against

4

-an assignee from the debtor of an- interest which formerly

; belonged to: the debtor.

One final observation concerning priorities between

'execution creditors is that as a result of the Fraudulent

4Conveyances Act, 1570 474 ‘the . sheriff is. required to. disre—

~

«-g,gard any tgit in his hands which is void against other

b

— .
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creditors beoause it was in. effect a. fraudulent conveyance.475'
o @ :

This may. still be the law under Pection 2 of the Fraudulent

‘4Preferences Act.476

- -

(3) Execution Against Leasehold

Interests. Oxned by a Dghtog

} Although a tenant of land has an interest in land477
his interest is also a chattel real, which 1f it 1s a legal
’ﬂinterest.could be taken in execution under fieri facias

.,at common lawe}78 ’ "“'h A | : ‘fg‘ o .

This ~common ldb right is also expressly codified in

usection 5 of the Seizures Act'479
(1) By virtue of a writ of execution the sheriff
;charged with the. execution thereof may selze
and sell any equitable or othet . -right, property,
~estate, ‘interest of the- debtor in or in respect
of any goods or other personal property o
and any equity of redemption of the debtor -
. therein, and also any - leasehold interests in
.land and any other chattels real that are the
property ‘of the debtor. ' - :

(2) ‘Upon  the sheriff making 8 - sale of any such
property, whatever equitable oF other right,
_property, interest or equity of redemption the
* debtor had or was. entitled to in . or in respect
of the goods or other personal property so sold
at the time of the seizure thereof under the -
‘writ of execution, vests in the purchaser.

vSection 5(1) is apparently an extension of the S t g
. common law in that it permits equitable,,as well as legal

;{Ieasehold interests to be seized.and sold under fi. ‘ar

But it is-interesting that section 5(2) states that

the interest og the debtor in the lehsehold interest at the
r) _
rgutime of ita seizure is Vested in the purchaser from the
"sheriff o "'h- e

The preceding section 4 states that goods are bound
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—~—

hy a writ from the date of. its delivery to the sheriff for
execution except as against a purchaser for value without
noticer | | ’
- | As the more specific‘clause; it nust helassumed that
section S‘is‘intended to preuail overes;ction 4, at lesst in .
3respect to an execution against a leasehold interest.‘,But
why 1is there a differedbe? Why are goods bound under section
. ‘ 4 from the date of delivery of a writ to the sheriff and
.,leasehold interests bound from the date of their seizure?
One consequence of tbe inconsistency between the
two sections is that it seems that a debtor, after a writ
}lof execution hss been deltvifed against him but before a
. seizure thereunder,:csn sell-a 1easehold interest to a
bthird partyfuho has notice of the writ. Apparently the
third party will not be subject to the writ as a result of
section 5, whereas if section 4 applied the third party

would have been bound. ‘>;“d : <X\

".d' On the other hand if after(f seizure of a 1ease— S f
vhold interest a debtor sells his interest to a purchaser for .

’vslne without notice the interest the purchaser buys from

'
e LA AN s s T

‘the debtor can be seized and sold by the sheriff wheress 3

f;the purchaser would hsve been protected if section 4 spplied.
, _ S , 8

,flh‘“:;t; It is suggested that there is no. spparent reason . for

L6

Aanfthis inconsistencx between 3°°t1°n3 4 a"d 5 Of the seizures
hCAct and thet one of both of them may ug Worthy of remedial ‘s ?9

‘1e3131at1o&t

In some caees a tenant can obtain a leasehold title ,;':g_
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regiotered in his name under the Land Titles Act., ‘If a writ
'vof execution is regiatered at the land titles office against
- the tenant, is the .tenant'’ s intereat bound by the writ under
laection 128(2) of the Land Titles Act or will {t only be
bound 1£ it is seized under section 5 of the Selzures Act?
| As the more sgecific legislation, it-meyvbe thet
the Seizures Act uould/;reuail.” But‘the‘answer“is'not
certain. To obviate the difficulty, possibly the Seizures
Act should specifically provide that no registered lease~
hold interest is bound by a writ of execution except in
- -accordance with ghe terms of the Seizures ‘Act, in a manner

‘aimilar to that provided for "in the seizure of registered
| mortgagea.kgo o | .L,ufic h . {i ‘ |

j(4) Execution Agginst a Mortgagee of Land o ‘ T

'Fl At common law the. interest of a mortgagee of

chattels was not bound by a writ of fieri faciasksl beceuse

/ -

the mortgagee did not have posseesion of the goods. LikeWiSe,
in the absence of expresJ enabling legialation,'neither was
the interest of a mortgagee of land 1iab1e to execution

' under fi.,faeéﬁ? eVen though stch a mortgagee has an interest ‘ é
in the land.agé;iﬁ-;Jd';_i“;iﬁ:fffjfﬁ,iﬁ o , o . L'_‘_‘ i
| : COnsequently, it seems that the registration of a- o i
ﬁrit.oi execution at the land titles office does not bind F

the intereet even of a regietered mortgegee./ This common raﬁ

“reetriction hastto a certain extent been removed by sections
a&#; o

' ;;j’ 3 and 9 of the Seizures Act.

By eection 8 the sheriff may seize a registered
mortgag_/end upon receipt of notice of the seizure, the

o :. 'Lv,x,i"'_- o T »"-’.4 . . 41

a .
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o

AT

mortgagor is 1iab1e to make further payments thereunder to

the eheriff'

B (1)' A sheriff charged with the exdcution
of a writ of execution may seize thereunde
rany registered mortgage of or encumbrance

- on lands or chattels of which the debtor i
- the owner, by delivering a notice in writing
of the sefzure to . tha proper officer in the
office in which- the mortgage or encumbrance

is registeted.r :

‘ . . (2) No mortgage or encumbrance is affected
o or charged by any writ of execution until
'delivery of the notice,

(3) Upon‘receipt of'any such notice by the ~
proper officer, he shall make an entry there-~
e of in the register or other book in which the
, = ' mortgage or encumbrance is registered, and
- ' the proper officer is entitled to receive a
' ' fee of $1 for so doing. .

(4) No- person who 1is liable to pay any
- money under any mortgage or encumbrance
seized pursuant to this section is affected
.. by the seizure ‘thereof until

V,(a) notice in writing of the selzure has ' 3
been served upon him personally, or :

‘(b) he has otherwise acquired actual
o o , knowledge of the seizure._

T . (5) - Any payments made by ‘that person to .
' .- “the debtor after service of the notice of ' .
.. the seizure or after acquiring actual-
©  knowledge of the selzure are of no effect
. as against the sheriff and the creditor.

»g,ny eection 9 the creditor may also obtain an order
‘ for the. sale of a mortgage seized by the sheriff-

' No mortgage or other aacutity for money

. seized under a wrlt of execution shall

el . be sold except upon-the order of a .judge

.7« v . 7 and then ‘guly upon such conditions as the
o ’!::gjudge thiuks fit to prescribe. .

‘Althongh”a registered mortgage may be seized under
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sufficlient for the debtor to be registered as a mortgagee.

He must algo be a mortgagee. In Marble v. Sullan ang

485.;he debtor was a registered mortgagee. Before an

ﬂhdgate

attempted seizure gf

IR .

lkiﬁmortgage he agsigned'his interest /

therein as securiy
e

debtorithen ovE;

mortgage Te~assigH
intereat, it was held’%ﬁuld,ﬁot be seized by the execution

creditor.



Chapter IV
.

EQUITABLE EXECUTION

A, denerallPrinciples

One of the‘meanings-of the process describedlas
equiﬁ‘ble execution is Ehat it is the ‘assistance giVen by a

court of equity to a judgment creditor ‘to enforce a judgment
for the recovery of money given by a court of law.486
‘This kind of equitable execution may be awarded

to an execution creditor in two- situations. In the-first
A ..‘ -«

place the_remedy may always be given where the debtor has

" an interest in property which is "such that it cannot be

_reaphed at laW".487 Thislis based on "the well known prin- o

ciple that a Court of Equity would give relief where a-legal
right existed and there Were legal difficulties whi\h
preVented the party from enforcing that right at law }488,\\\\\<~
1,_". In. the secoud place, under section. 34(9) of the | |
\VJudicature Act.asg‘exeeution by way of a receivership order
and byfan injunction (but not other kinds of equitable
execution) may be awarded "in all. cases. in which 1t appears

>

to- the . court or judge to "be - just or convenient that the .

St ot L . - L :
S LI &7 T T T S O T PR

order be made".. This means, for example,'that a receiver-

ship order or an injunction can’ be given even in a case

'where the creditor canfreach a debtor e‘property at law but/

where it is just or conveniigk that the creditor be granted
»490 A

4
i

the equitable relief anywky

2

Equitable execution, including equitable execution o

. by way of a receivership order or an injunction under the

;T

SR K5 SRR PO

e
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'AIudicature Act, is not intended to eXpand the field of
execution so that a. creditor may. obtain relief by equitable‘
texecution in ail cases in which there 1s no remedy at law.‘

In other words, equitable execution 15 nqt a method of

e getting execution in equity against kinds of property which

"are not capable of being reached at 1aw' rather, it 1s a

eyt

g_method of getting execution against specific property which

X of a. kind which can be reached under execution at law *

B

but where the d&btor 8 interesw in the property is such that

‘-c‘it is not subject (or in the casg'of receiverehip orders and a

‘vfcould not have been reached by execuﬁion at law iﬁ the

- .

‘injunctione. it 19 not conveniently subﬂect) to execution at

g e S

‘ Thie means that'if the dethr 8 interest in property .
is 1egal bugmxhe prOperty is of a kind which is not subject . o !
‘to execution at’ law then neither is the prOperty liable to -
~equitab1e execution. Likewise, if the debtor 8 intenest invﬂ

)

tprOperty is equitable. but the property 1& of a kind which

: debtor a 1nterest had been legal rﬁther than equitable,_

r.

‘ithen the property cannot be reached by equitable execution

bl asabad % lrooin

. 'eithet. o o ) ;
In Bolme@m§§?uillage.«9 decided in the. EngliSh e

Court of Appeal in 1883, the execution creditor had obtained,

e e e T . <
R ‘.v‘..'_ ~\‘ ‘./‘- N

future earnings of the debtof Tﬁe@debtor appealed against

\_ - . h . . T

ﬂ*thie or@er. j;fﬁf,x;.( : ;jt‘,J : ﬁvj‘.?f

.4, ,
WSIEHE T RN SO S P LN

ot

Lindley, L J., pointed out that before the Judica~b

e B : : . : LN B
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ture Acte it was clear thet a judgment creditor had no right
S 1\
to- attach future income of his debtor, either under writs of

ki execution, or garnishment or‘by the statutory process of

i . -

charging orde£9/992/
. (/’_)

_—-He then said that although there was a difficulty L

in enforcing payment of the judgment by ordinary legal

o]

.hmethods, the difficulty aroee'"from the fact that future
earnings are not by law mttachable by any process of execu=
tion direct or indirect"AQ? and that while receivers were

i:in some‘casesl appointed of a debtor 8 interest in personal

prOperty !?, the property there in question ‘was of a kind

_which the execution creditor had a right to reach.™ A94

& ©

Lindley, L J., eaid that the principle, both
beforeiand after the Judicature Acts, is - that equitable
execution will only be granted against kinds of property

~against. which a. legal right/exiats but where legal diffi-
'”eulties preVent the enforcement of that right'

g It is’an old mietake to suppose that, because
.~ there is.no. effectue& remedy ‘at law, there
7. must. be .oné in equity. f/But the mistake, ;hough
' old and often pointed out, is sometimes inad-
e t_g,Vertently ‘madeg. ayen now. Courts of equity
“-.» v+ proceeded . upon well-known pripciples capable
L . of . great expansion; but the 1 nciples them-
. gelves must not be loat sighpt "of. The - L
»i‘zprinciple on which alone the order in this
Iy _case could be supported before the’ Judicature
" Aets'.is ... that Courts of Equity gave re}ief
o .where a legal right existed, and there vege
- legal” difficulties which prevented the
R I p#ngent of that right at law. Butsthe exift
L L of B 1ega1 right 18 . ezgential to the exérg
S e ,Jﬁof chia jurisdiction. . ;
'frIn equity an execution creditor who sought the

remedy of equitable execution first had to obtain a judgment

A . Y X : - -A. . :
T - . PR . . ) B . . L. o . c i " b
o L. RN . . L - o - N (“ . * . - A
R K R . L JEEIN . ~ - . H )
Sl . s : H

- 4 N . R - o T S - . Lo -y
o A B R BRI ) “ 0y ; ; o b
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I

at law, then he had to sue out.his execution at law,496 and

finally, i1f execution at law was not possible, he had to

bring a separate action in.a court of equity to obtain an

order for equitable execu_tion."‘g7

This procedure has now beEn changed in some respects

by the Judicature Act.498 Section 34(9) permits the court

to make an interlocutory order to appoint a receive or .~
grant an injunction. Therefore'equirﬂ“le execution by way

of receivership or by an injunct..n cu now be granted in

"the original action either befor: or‘éfter judgment.499

- Section 32(k) directs the wourt to grant Zhe parties

an action all legal and equitable remedies to.which they

)
SO
&y

be entitled so that as far as possible all matters in
controversy betweenithenrcen be conpletely determined. One
'of the effects of this section may‘be that it permits an N
\ ’ ' '
enecution credftor, after?he has obtained his judgment at
ldw,.to bringia motion for equitable enecution in’the‘origi-
nal ~actiom’ instead of hia having to bring a sepa;ate action

“i{or &his purpose.as he was required to do before the Judica-
“ture’ Acts.soo ‘ : : -wﬁ; -
,#",f There seems to be ddnbt .as to whether it: is still
neceeeary for an execution creditor to sue out his execution
at 1aw ;efore‘eeekiné eduitable execution. For enample,‘if

L]

an execution creditor seeks dn equitable order for-sele of a

i

debtor?s land, must‘tﬂ§=Creditorifirst have iéeued and filed

a writ of execution at the land titles office?

A . e
- T ‘In Seay’v. Sommerville Hardware Co. Ltd.;sq}f

§7 v ~
LA

s




firight g% receivd any incgme from his debtor s property.

decided in the Alberta Appellate Division fn 1917, Beck, J.,
commented in one of the judgmenta°

Indeed at ~one time it was held that in
order to- found an action for equitable
execukion 4t was necessary Ty allege

_ and prove that a writ of exacution was
in the “hands of the sheriff at the date
q@Pthe commgncement of the action.

'ALthough he raised the iasue,,Beck,”J., made no

'decisiqp,on'it. Consequently, it would still seem prudent,

if not“necessary, for an execution creditor to issue and file

w

a writ of cxecution before bringing a motion agalnst a debtor

for equitable‘execution in aid of his execution at law.

B. Methods of Equitable Execution »

2

(1) Granting a Receiver, Equitable Orders for
‘Sale and Granting a Receiver- Manager

(a) General =

When an execution creditor brings an application

i\kfor equitable execution the ordinary way in which that reiief

N 502 C 7y

i§\g ven is by granting a. receiver. The receiver is a
N\

\ A
person appointed by a court of equity to receive the income

505’

and to pay the &utgoings of a debtor s property.

receiver éan a1§6 be appointed to take possession of the
s B

débtor' svprop-rtvy.so4 xThe receiver as such is not entitled

505—'

to sell or buy 2 'property;

o

Under afyrft\of fieri facias the creditor has no

-

\ 2

’Therefore,.such a creditor will not be granted a receiver of

'-(

his debtor s income in aid of execution ‘under his writ of

 fi. fa. However, 1f the debtor' sgproperty 15 of a kind

X N

ey

A



which is attachable by garrishee proceedings, the creditos;'
: R,
an be granted a rece. f the profits of the property §£

A
,

aid of‘garnishment.
This simp;y means that; although'; judgment

creditor may be e;titled te be granted a receiver of the'

inéoﬁe of his debt?r, he ié entitled to such equitable relief

in aid of a legal right of garnishment and not in aid of his

legal rights under‘a writ of fieri facias.

- Y
In t%} case of execution against land, two examples

.of situations fh which a judgment creditor is probably B

r

"entitled. to be granted a receiver are where rents are

payable to a debtor as a lessor of land and where moneys are

payable to a deS;éf as quaid §endor under‘an'agreement for

se . 507 . IR A : o
Rﬁ}é 466‘ofuthe Supreme Court Rulessoa';equirés

the court, Qn héaring an application forcf%e appointment of

a receiver by way of equitable EXeéution, to have regard to.
the amount of the~debﬁ,‘the amount which may probably be »
obtained and the probable costs:sog

Where an application is made for the appointment
‘of a receiver.by way of equitable execution, the
court in determining whether it is just or con-
venient that the appointment be made shall have
regard b -

(a) to the amount of the debt claimed by the 4
applicant, ’ : ” '

_ (b) . to the amourit which méy probab1y be
@ obtéined/by,the receiver, aand

,(b)igtgf%he probable costs. h iﬂ&f
‘éﬁdﬁmayfdireét any inquiries. on these or
other matters before making the appointment.

' V DAY K P v
, S
o

! : SN
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AlthoughAan execution creditor'under a writ of'gigsi
faclas 18 not personally entitled to take possession of and
to sell hts debtor's property, he is entitied to have the
sheriff seizelenszell the debtor's gxigible property and-n
to pay the proceeds to the creﬂitor.

If the kind of property owned by the debtor is

subject to legal execution under a writ of fieri faciep,

but the debtor's interest therein is such that it canﬁo%‘be
reached by 1egal'execution, a court of equity ‘can gramt an '

order for the sale of the. debtor's interest in the proper-
510 o L '

} i v e
This rule of equity is cddified in rdie 383(2) of

the Supreme Court Rules.sll

ty.

The rule also staf’githat Q@e
application for the order is to be made on motion served
. upon such persons as may be directed:

. - s

Where a judgment debtor has a interest in
land which cannot be so0ld under legal pro-
~cess, but can be rendered available by
proceedings for equitable execution by
sale for satisfaction of the judgment, the
court may, upon motion served upon  such
- persons as may be directed, order the
land or the interest therein or a part
thereof sgld to realize the amount to be
”levied under execution.: o

When a court of equity grants -an order for sale by

. v
<

way of equitable execution;ftﬁe order itself will.usually
not be a\COnVeyance oﬁfthe deotor's property; rather the

‘order will direct that the property be sqld.

e

The normal methdd by which a court of equity g n:s8

L
©a powef to §Q§§?is to appoint a receiver manager. IdﬁhiS'

- capacity as a receiver, this person can receive the income

_\@JZ

e Vi3 A g s b



'i”sell his interest in his’ debtor 8§ PtOPSrtYo is not subject

160

and pay the_outgoings'of a debtor's property, and take

possession of the property. In his cepacity as & manager,

he is authorized to sell (and, sometimes, to buy) property.Slz’
The same procedure will probebly be followed by a

court .of equity in ordering %ngale of land by way of

~ equitable execution although there seem to be no cases

which deal specifically with the procedure to be foi/oﬁéd‘
in carrying out such an order. Those cases which do deal
with the procedure to be followed in carrying out equitable

execution are concerned with orders granting a receiver and

513 - : ' N

not orders for sale. S A
~ . : s S

5 . - . ? \\
iy (b) Unpaid Vendors e )

/' o
An unpaild vendor of land who has conveyed the title
- ¢ /v' : ’ ' . . .’ ’ .
to the land to his purchaser has an equitable lien (the . '

unpaid vendor's lien) on . the lanﬁ. An execution creditor

of the vendor 1is entitled to obtain,an'order for sale in .

equity‘of‘the'vengor's interest.514
;! The equitable iien, unlike the comnOn law lien,

conﬁgrs a power to sell (by. court order) upon the 1ienor §15

The f}ct that in_equitahle lienor has a right to sell his
1nte§&st 4n the pro;erty possibly explains why his interest A %

can be sold by proceeﬁings ;n equitable execution whereas

the interest of a. commomfiaw lienor, who 1s not entitled to

Cxad =T

fAgL

to execution, either at law or in equity.516

s
ke
N

If the interest of the vendor is scld in equitable

IS S

execution, it would seen tkht the purchaser of the vendor's
Al

-~
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interest shouldabe able to enforce payment of the unpaid
purchase price from the purchaser under the agreement for

. sale just as a purchaser from the sheriff of an unpaid ven-

dor's interest by a saie under fi fa. ‘can do.517

It seems that an execution creditor of an unpaid
vendor has a choice of remedies he may seek in equity.
Another remedy is to be- granted a'receiver of the profits

and monies receivable‘by the vendor in respect of his inter-

est in the land.sisi

This equitable remedy can be used against unpaid

vendors who have not conveyed title as well as against

i v
.

those whose purchasers have becomi%gegistered as the owner

/ 519 -

of the land. The reason for this is that this remedy is

yn@aid of execution by way of garnishee rather than in aid Sy

]
///'\\ of execution by £fi. fa., To support: the gpplication for a

S~

‘receiver of -the income it therefore is not directly relevant

whether the land is or is not registered in the debtor s ' » ,zf“

e

name.

In appropriate cases it iF likely that the creditor
| ,f can combine both remedies until he decides which remedy he .
wishes~to have ‘in the. end. Presumably a. creditor will only
choose to have\the unpaid vendor 8 interest sold if the
terms of the Sale will result in a 1ump sum payment in cash
or if the sale will bring in inatalment payments from the’

\
purchaSer through the court. larger than the payments due to

S -
A AR E R e -

the unpaid vendor _under the- agreement for ‘sale. ‘cherwise

a simple receivership _rder~would:produoe just:as_much and

“ne



e

'unregistered transferee who as transferee has the legal

.legal execution.

as quick a benefit to the creditor in the end.

(c) Purchasers under “Agreements for ’
' Sale and Unregistered»Transferees

> .

It seems that a purchaser of land under an agreement
for sale of land not registered in his name has an equitable
interest in the landSZd which is not bound by a writ of
execution filed against him.?21 -

i - However, 1t also seems that an execution creditor
R

k™

.of such a purchaser is entitled to get an order for sale,

in equity, of the purchasers'interest in the same way that'

v
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the’ debtor 8 interest coﬁﬁd be sold' under fi. fa. 1if the land

- . 5 %

vere registered in his name.522 - .“ wgij;”
Presumably an execution creditor should also be

agle to obtain an order for equitable execution against an

u

title to the land but whose.interest in the land, because

7

'init.is not regiStered in his name, ma& not,be'reachable by

5?3

3

N o (d). Unregistered Mortgagees s

*

Although there are no decisions on ~point, it would

'~

seem‘that the interest of an unregistered mortgagee should

Hbe saleable under equitable execution just as the. interest

- of a registered mortgagee can be seized and sold in execu-

tion under fi. fa.

(e) Mortgagors of Land Registered in’
the Name of the Mortgagee

L

v _
A mortgsgor of land ,whose mortgagee is registered

i das the owner, has an equitable interest\in the land under

A \ .
TN
. %

N

.

R

M
I
.11
s
-
x
o
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his equity‘of redemption.524

In Wallsce‘v._Smart,szs in;Menitoba, it vas held

thaiban execution cteditor was entitled 'to an order for sale,
in equity, of a dePtot s equity of redemption.

(£) §pouses with Dower Rights

The dower'rights,which, under the Dower Act,526 a
person.has in land owned by his spouse_seem. téfbe regarded.

-.

as an Interest in"lsnd, although an ill-defined kind of

interest.527

futthermore, in~Proskurniah5€¢‘Proskurniak528 it

was held that an execution creditor of a-person who had- a
dower interest- in land owned by the debtor 8 spouse could
file a caveat against the title of the spouse. |

This decision must imply that an executio&,debtor s .: : ]
“dower interest, 1n land owned by his spouse, is subject in
4vsome way to an execution against him. .

| It is spggested that to the contrery such an inter-

est 1is not subject to execution at all.s Th;s statement, if‘
correct, means_that an execution creditor.should—not have f»
the right to file a caveat against a homestead owned by the‘
spouse of the execution debtor.

There are'three reasons.for’snggesting thst.addower ;;
- 1nterest is‘not snbject‘to-execution: (l) a dower interest,
it seems, is ‘a person&g right which the owner can Tenounce
but which he cannot convey to another person, (2) ‘the
right does not give the owner any—present possession or even

: present right to possess the land-“ and (3) the right is

R




, not something which can be manually seized by the sheriff
and which\he can deliver into the possession of a purchaser

after a sale by the sheriff,

. Any one of the above circumstances might result in
dower rights not being bound by a writ of execution at 1aw'
- 1f the common law rules of execution spplicable to goods_

also applies to execution against land as discussed earlier

in this'paper.529

Furthermore, as shown earlier, thé”courtg of equity
will not grant equitable relief in aid of execution i cases

1wheqe the property is_of a kind whichtis not exigible by

execution at law.530

The result which may follow, it 1is submitted is
A

that an execution creditor is not entitled to any; remedy under
‘execution against dower rights snd accordingly that the

: st
-creditor is ‘not entitled to file a caveat against such rights

Igeither.

In Heiden v. Huckssl‘ t'wasdheld that an eXecution‘
-creditor could not obtain ex®cution against a dower interest.
This decision ﬁas‘not, however, hased;on:the‘reasoning sugg—
"estediabove_hut wvas based on the ground that_the husband
ecould release his right.toldower and'that in addition,‘the
"right éo dower had been extiéguished ‘'when the debtor and

;his wife-were divorced Both of these,events, it was held,
were sufficient to deﬁeat the claim of the. creditor."v

But, on the grounds given above, it is suggested

;that Heiden v. Huck does not go far enough and that not only

164"



does a creditor have no right to execution against a dower
interest under‘the‘circumstances of that case but he has no
right to such execution in aay case,

(g) Beneficiaries of Trusts

It seems fairly certain that equity can grant an

order f9r sale by way of equitabie execution against”the

.equitable interest of ‘an execut&on debtor who is the

beneficial owner of land underra trust. in his faVour by
the legal owner.53?h . . j ) » | |
(h) other Exeéufion Creditors
= M The theoreticsl question maydhe'posed .as to whether

anrexecution creditor, whose debtor is in turn an execution
creditor of a thitd person, has any rights under his execu-
‘tion against lan 8 owned by the third . person.

N .

-Thus,'i might be speculated that the’ first execu-

”

‘tion creditor might'be 2 2 tolsell the third person's lands

vunder his writ,‘or possibly“t0°file a caveat against the
'-lands.. 7 |
' The answer to thiixtheoreticsl question may be
found, 1t is suggested, inuthe House of Lords case Giles v.

 Grover>33 i, 1832 in which it was held that, unless he buys

the debtor'ga oods from ‘the sheriff in'a sale under the
Sg execution creditor never, acquires an interest

execution,
' s s

‘in the debtor § goods which are bound by ége execution.534

This decision must also, it is submitted, apply in

4

the _case of execution against land and means that an-execution

creditoroof an execution creditor has no right in equity or .

165
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at law against any lands which are subject to execution by the

second creditor.

(1) Fraudulent Conveyancees and Other
Creditors Under FraudulehAt Preferences

The cohsequeneee of the Fraudulent Preferences Aet535
atvlaw have~been‘discueeed above.536‘ There seems to te no
‘oYeason wﬁy these consequences should not elso apply in the
ta@&{of proceedings by way of equitable executioe. This’
-suggests‘that if eny\conveyaece can ;be zet aside as g

fraudulent conveyance or as a frauduleut preference"

if the property'so conveyed is of a kind which is liable to
exghution at law but cannot be reached at - law, the creditor
may\have the property sold by an order for sale in equity.

(2) The Creditor s Right- to Redeem Prior
"Legal Interests .

Thfe 13 another method used by the courts of -
a equity to grhnt equitable execution in atd of legal execu-
. _

t;on.

For example, in‘thoae cases where the debtor has an
equity of redemptiou in property which ‘he has 1ega11y
mortgeged, the'creditor may haye the option of obtalning an
order froo equity for the direct sale of the debtor's
interest or he may be able to obtain an order permitting him
to redeem the . mortgage and to have the legal title restored

537

to the debtor, This .could them-be sold in execution

otw " Ead )

.under the writ of fieri facias."“

Presﬂmably a creditor who chooses to thus redeem a

£

"o,
E,
mortgage will, in equity, aesume the rights of the legal

,.,5:;

mortgasee- To redpe@.without sﬁth a right would seem to be
s ‘;,-._’ o | ', | . _ - ”Q_‘_ \\

|
3
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¢

\

too risky ctherwise.

The creditor's rlght to redeeu prior legal encum-

~

o ‘ .
brances 1s not restricted to mortgages but exists in any case

in which there 1s a legal interest ahead of the debtor's

\equitable interest and which the creditor has alright to have
removed as a bar to legal execution.>3% 7/

(3) " The Creditor's Right to Comr.l a Trustee
to Convey Legal Title to a Beneficiaxry

=

This, it seems, 1s a kind of equiLabJe lLlI@f in aid

of legal execution which 13 .very similar to the right to

\ N
. .
N

redeem prior legal esta%eg. o

- In any event, if a. debtor is a beneficiary under
a bare trust of property legally owned by a trustee, court

‘ | . N
of equity can_compel the trustee to convey the legal<estate

to the execution debtor. The creditor can then proceed to
539

——-—-—-——f

‘obtain execution at law under the writ of fi.

(4) Injunctions

‘'The equitable remedy of g;anting an injunction seems

"to be the last of the vario@s kindsof equitable execution

= ~ . .
which may possibly be used by an execution creditor in ‘aid

of an execution against lands.>*? . L

Its use is probably mainly confined to cases in
which the creditor wishes co prevent the debtor from dis-

posing of or receiving prcperty ahich may be liable to

another'form of‘executicn. For'example, pending an applisg

cation for a receiving'order a“creditor might be entitled

to an injunction restraining a purchaser of land from

paying ‘the balance of the purchase money g

vendor who
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has conveyed;title before receiving full payment.

In many cases if the creditor is entitled to file

and does file a4 caveat under section 136 of the Land Titles

Ac 541 there may be no need to obtain an injunction.

However, it should be remembered in appropriate circumstances

that this remedw is available to execution creditors.
CQ_cExemptions and. their Effect St

b In any case in which a,debtor's interest in land

would have been exempt from seizure ‘'under a writ of execution

-jf his interest has been exigible under legal execution, the

creditor widl probably not be granted relief by way of
eQuitable execution.542 e ‘ | : ‘/

5'.‘”":, . . ’
This is in fact just a particular instance of the !
general equitahle rule that equity’will not grant equitable |
execution in any case where the property is of a kind that \

is not 1iah1e to execution. at law at all 343

D. The Effect of‘Pxoceedings for Equitable Execution

In equity the fact that proceedings by way of 5 <.

~
RS

N
equitable execution might be taken against property did not o

bind the property in the way that legal interests in property

'R

were ‘bound by a writ of execution being obtained agalnst its
owner,

" One consequence of this was that the mere obtaining
of a judgment or a writ of execution by a creditor did not‘”

7
prevent a debtor from subsequently conveying a 5ood title ko

\ WP
a third party,free of any potential claim in & ty by the

creditor, ‘of any property owned by the debtor which was*@ot

X
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Vb .
. - ' T
v .

. . o

bound by the execution at law.

-

In fact, it Beems that‘even the commencement of an

action for equitable execution °did not-prevent the debtor

o

from conveying good title to a third party. If the appli-
cation‘yere for a receivership order in aid of execution by

the writ of elegit (a form of execution against land in

544

England™ " by which possession of a debtor's land was

delivered to the creditor until the debt had been paid out

of the rents and profits of the land) it was held in Hatton

»

V. Hazwood545 that it was only when the receiver was actually

&

,appointed by the court that a third party was bound by the

\equitable‘execution.t

3

Similariy an order appointing‘etreceiver otherwise -

;‘than in aid of an execution under elegit‘only'bogndgthe )
debtor from the. time the receiver was appo ted 546 and if

. s » B i ‘7 '
the creﬂitor still needed protection against third persons

who might acquire -the property %rom the debtor even.after

T,
A

that time the creditor was entitled to’ an injunction restrain— ,
ing such a subsequent assignee from receivtng the property.547‘ H

There seem to be no cases which . state at what point

*ﬁ_wngpgxty»is-bound by proceedings in equity for an order for

“\sale in aid of execution, but by analogy, it is submitted

that in. such cases, in equity, the debtor himself is not

';bound by proceedings for sale in equity until an order for -

P

sale has actually been made and that even after that if he

2

does assign his interest the assignee will not bg boumd by

-

the proceedings unless the creditor can obtain an injunction
i - . - v

against the assignee.

) ‘ & ) . . 3
. T ' . T M - "
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E. The Creditor's Right to File and ’ ' o o
The Effect of Filing a Caveat SR

It is obvious from the above that third parties ege ¥
not, in equity, bound to the same extent by proceedings lIn
equitable execution as they are by legal exécu:ipns, nor,

when they are bound, are they bound as early déﬂthey are at

common law.

This'Brings into- consideration the meaning and

effect of section 136 of the Land Title t548 which permits

wr

~an execution creditor whq seeks to aff i,: 1n which

the execution debtor has a beneficial interest,. to f@le’e

caveat against the title of the registexed‘oﬁn‘

™ Any person claiming to be interested uhfer
any will, settlement or trust.deed, or any
instrument of transfer or transmission or
under an umtkgxstered instrument, -or under
an execution where the execution creditor
seeks to affect Yand in which the execution -
~debtor 1s imterested beneficialTV but the
title to which is registered ir he name of
some other person, or otherwise .owWsoever
in any land, mortgage ox encumbrance, may
cause toc ha filed on his behalf with the
Registrar « caveat in°*Form 33 in the
. Schedule against. the registration of any
person as ‘transferee or bwner of, or of
‘ any instrument affecting, the estate or .
- interest, unless the inscrument or certi- ) - '
ficate of title is expressed to be subject
to the claim of the caveator.

By section 142 of the ‘Land Titles Act no subsequent.
instfument is“to be feéistered against‘the title to any such
land unless it is equessee to be subject to the_elaim'of'
the ceveetoi: : | | M

So long as ‘any caveat remains in fecrce the
Registrar shall not register an instrument

purparting to affeqt the land, mortgage or
. 'encumbrance in respect of which. the caveat

@



bind the

|
o |
- | |
' i.ulo%ged anless the inetrument is
lasged to beysubject to the claim
caveator. ‘

The §uestion then is what is the effect of £iling

I b

\"‘i

such 8 &s4veat. For example, does the filiﬁﬁjof a caveat
“*g

assignees in the seme way es a filed writ binds a debtor's

.J '“”

.registered interests in land? Qr{doeﬁithe filing of .a,
\

sE 5
'caveat have the same effect a8 anuinjegbtion ?estraining

}W

N -

l
the sale of a debtor s interes%n}n land?k?

The small amount of jndicial coneideration that

f

there has “been concerning this istue indicates that the

.lv' “
Bev

filing of a caveat by an execution creditor may’ bind a
Lk

debtor 8 interests in lands whib ire not registered in

N name in thq same manner asx &lfiling<of a writ of

qexecution binds his interests whichare subject to legal

-

execution.
550

i)

.in delivering one,of the majoriti judgments eaid:,

. tered Interest would

“

[The] Saskatchewan Act, as*well as ours,
contains the provision which I have
.quoted under which an exdcution creditor
may file a caveat so as to attach the
interest of an-execution debtor whose
estate and interest does not stand in his

of the .provision is that the equitable
‘estate or interest is bound to a limited
"extent by *° filing of the writ with the
registrar; for instance in the event of
the dgath and the administratiop of the
estaté of the gxecution debtor, the
execution creditor would have a preferred
‘claim ... but that to bind it as a regis-.
".Ound the filing

B
’ ’;’ ,"3"'\

ebtor's interest in the dand as against subsequent

In Seay v. Sommerville Hardware Co. Ltd. Beck,

171

Ty

own name and is- therefore an equitable ' : ,
estate and interest, I think the eff ¢t K~¢ﬂ~wu~’//////—_
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of a caveat 1g made necessary. The fact
that ifasmuch ‘ag: the estate or interest
of the execution debtor is equitable the .
- Sheriff, in pursuance of the writ of giﬁ

execution, cannot proceed to sale, but
the execut%pn creditor must take steps
by way of equigable execution, does not
necesgsarily result in’theconclusion that
the execution, or thé” execution and the
caveat” founded on itwgombinep do not |
bind thé estate or aterest, *.Indeed at-

- one time it was helMsthig

%+ . found an-action fo#} ie execution
it was'necessary touallege' nd prove

&

that a writ of execution. was in the hand B ?f ’
: of the sheriff at t?g date of the commence~ [ T
o ﬁhent of the actiqp : ; f ;
~'aqg Clearly, in the~light of thia j@dgment, %p any case
& o ‘Q .
in which a: debtols has an interest in lang'.which can be o T
re&éhed by eqddtakle exeéuti&n, it is important fox the qredi—
‘tor to file a caveat against ‘the registered title as soo%ﬂgs e

LF o ) ) x?
' possible.in order to bind the‘H:- 's interest in land ’

againat th claims%of third partue;IWhose claims arise after’

‘&-"5.-@ - :
' the filing af the - caveat. f““**\\ ' : . ' :

It does not seem to follow thatfa creditor must file .f»'

T

‘a caveat in order td obtaip relief by‘ﬁay of equitable
execution. In other wprds, it geems ‘that a greditor may

choose to bring proceedings against land by way of equitable

o
v

execution without filing a gaveat. But the creditor tnen
\\“é\\fhkes the rigk fhat hisrrighta will be defeated by a third

'party whose claimiarises after.that of the creditor.

& , L . ) ] . .\
. L Notwithstanding-the above, it is possible that by .

‘ - § e ' »

ttfiling,a daveat under section 136 the execution creditor does

'not bind the debtor s land as it would Be bound by a writ.

i - In Heiden v. Huck 552 decided in the Alberta Supreme Court

in 1971 Cullen, J., said that' e T ,

P .
SN N, T A -

-
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‘It] will be seen thags g section does
afff create any. right’ gn execution
creditor except the right to cause a
caveat to be filed and the c#veat itself
creates no right, but operates merely to
. notify persons who propose to deal with
s + the land o§ the alleged claim of the

caveator.

CIf this decision means that the mere filing of a

caveat gives a‘creditor no pew rights over his debtor's land

and 1if the creditor has no rights against that land under a e

v

writ of fi. fa. because the lanal is é%t registered in the ‘name %
ay ,

of the debtor, then it seems that the only way in which. the

A

creditor can optain rights against the land is by obtaining

reLief by way gf equitable exechtion.

L _ This result would mean that'a creditor can not Jjust
% v, '

A

sit on & caveat and expect to acquirekéights against the
. , ’ . , s
debtor's land even as against claimants whose claims arose

nftegr the filing of the caveat.

' -
~ . Im conclusion, it seems that it cannot be said with
i R X
‘wiag'any qutainty exactly how far the filing of a caveat ,
J ,
goes to help. a creﬁﬁtor in obtaining execution against land U
E Vo ‘ . f

not registered in the name of the debtor.

.~

»

by

[
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Chapter V

CONCLUSION

o

Ore of the striking features of execution against

b
land in Alberta is how uncertain the remedies are that a

[}

creditor has against land. .

In the first place, 'there is some doubt as to
whether there 1s any actual right in Alberta to sell land in "

proceedings in execution. Then, even 1if the right to sell

s *’L wRo .
3I¢hd under execution does exist, the“requirements of the law
e 4 PR ‘
et
“as to how s_uch an e*cuti%is,,to be commenced by a seizure o\w
o -~ 0 i \ﬁ . A

or otherwise, 50 as to give the treditor the right to co

the execution by having the land sold cannot be said to be

very satisfactorily established.

Further, except 1in. the case of an execution against

i

” . B .
an unpaid vendor of land, it is possible that the old common

oo v
T Ue"

law- ‘rules .that require property to be simulteneously”saleable,

Q'seizable and\}n the poesession of the dgbtor may apply to
x ES
executions-ggeinst land. . Thig leads to the possible result
that aiwrit.of execution do.’ n0tkbindka debtor's intetfst »A . ~§}?
in land which is regf%tered in the debtor s name but which
1§ﬂoﬁcupied by ‘a tenanf or’ whidh ER:] subject to dower rights

'belonging to the debtor 8. spouse.

. T 4 Another 1imitation put on the creditor under the
-preéent law is with,respect_to an execution against a debtor -
- who is a co owner of land. Some cases hav%'suggested that - .

'execution ‘is not even possi%le if the c0wowners have jointly

mortgaged their property. And fﬂ the case of joint tenancies, R
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in.order for an execution creditor to avoid the operation of . =~ 5&

~.the right of survivorahip, it is not sufficlient for him 4. : o
merely to file his writ against the title to the land. In
fact, 1t is possible that when and only when Q&e sheriff has N

S

actually aold a joint ‘tenancy in execution can the creditor

be sure that he will not lose all his rights against the
land 4s a reswlt of the death %f the debtor.
o ‘ -
Another broad field of unceﬂtainty occurs in connec-

tion with the conflicting requirements of the Land Titles

’Act and the ﬁxecutingyﬁheditors Act as to what steps a . e

creditor must takeJto Véep his w :ﬁn force and the related

b

problem as to what creditors are’ entitled to shane<1n the
proce€eds of the sale of land under execution » ,,\\V

The remedy of equitable execution ‘may be just as
1imited as legal execution. Rather than filling in the wide o A
~gap left by the common law and-allOWing exeeution against o
all kinds of property wh{ch are notsubject to 1egal execu-.
tion; it seems that equity will only aid a cred: tor where" L
the debtor owns proper‘p of a kind whith 1s subject to S o _.\_'
vexeéution at law but where the debtor 5 interest in thel. | \

Y

groperty is such that the credi on»canpot obtain legal : .
2 - - [ o | .
%xecution against it. e

Ou the other hand the,
s ’
‘hthe present stéte KE. the law may € too much in favour of %, “

i ; . .
X _ . . . 2

. . . 8
is. one situation in which.

the«creditor.‘ Thhs is in the‘casehof a'writ'of'executiOn
'against an unpaid vendor of land while the 1and remainsv

tregistered in the name 6f the. vendor.t_lt Seems_that the.

. 4 N
”. . v A [




t»

176

i

‘purchaser in auch cases ian bound to pay again to the sheriff

-

any payments he makes to the unpaid verndor after he has

actual notice of ‘the fbafng of'a writ afainst the”’Pdor.

@ . “\;f
Fl&ctically, this makes 1t risky for a purchaser to make

e

'payments on an agreement for sgle without 3 tit%e search at

. the . time of each payment. 1Is thére—any policy reason why a

l ' a writ g

Purchaser, whose interest in land ‘has, arisen before)

- : N

e*@cution has beeg filed againtt his’ vendor,‘should be

bject to ﬁhese rf%ks ﬂhd wh? & @reditor should be able to

)

sit back and do nothing in auch cases and still obtain a

’ ben rfit from a third party?

It is submitted that these problems, and ‘others

discussed in this paper, may well justify some presen; day

legisfetive review of the field of eﬁecution against land.

- \
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(Can.) R.S.C. 1886, c. 50.

No. 6 of 1893, s. 345.

. (1896) 2 Terr. L.R. 356 at 357.

Id. at 374.

24 1..J.Q.B. 346, 119 E.R. 405,

119 E.R. 405 at-411. \

But see Foss v. Sterling Loan=(1915) 8 Sask. L.R. 289,
23 D.L.R. 540, 8 W.W.R. 1092 (Sask. S.C. En Banc) in
which Newlands, J., held that to say a writ would "bind"
lands meant the sheriff acquired a legal right to seize
the lands of the execution debtor. This statement is
correct, it is suggested, only if the binding 1is 1in
respect of a writ of execution, i.e. fi. fa., which is
enforced by a selzure by the sheriff. It 1is this latter
point ‘hich 1is not clearly established by statute in

Alberta.

Alta. Rules of Court.

See also La Forest,supra, n. 34 at 47 - 48, .

(1915) 11 Alta. L.R. 224, 23 D.1~R. 70, 8 W.W.R. 1028
(Alta. S.C. Chambers). .

(1915) 8 W.W.R. 1028 at 1029.
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(1832) 1 H.L.C. 72.
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under fi. fa. without a seizure just as the term of a .
lease could be so0ld without a selzure at common 1XXA &

Id. per Robinson, C.J. at 437 - 438 and per Macaulay,
J. at 456, A

Id. at 456 per Macaulay, J.

Id.

.

Doe dem Miller v. Tiffany (1848) 5 U.C.Q.B. 79 per
Macaulay J. at 91. . : ¥

Leeming v. Hagerman (1836) 50 01d Series King's Bench
Reports (Upper Canada) 38 per Macaulay, J., at 44, -

Hazlitt v. Hall (1865) 24 U.C.Q.B. 485 per Draper,
C.J. at 487. ;

Stevenson v. Franklin (1869) 16 Grant's Chancery Reports
139 (Ont.) per Mowat, V.C., at 140. For other .oses
discussing seizure in relation to execution agalinst

land see Smith v. Coburgh and Peterborough Ry. (1859)

3 P.R. 113 (Ont.), Bradbourn v. Hall (1869) 16 Gr. 518
(Ont.), Bank of Montreal v. Munro (1864) 23 u.c.Q.B.

414, Douglass v. Bradford (1854) 3 U.C.C.P. 459, Hall \
v. Goslee (1865) 15 U.C.C.P. 101 and Power v. ;race _ \
(19327 0.R. 357 (Ont. C.A.). ,

Merchants Bank v. Campbell (1881) 32 u.c.c.p. 170 per ' \

‘Osler, J., at 185 - 186. v |

(Ont.) R.S.0. 1887, c. 66, s. 42.

Merchants Bank v, Campbell (1%81);32 U.C.C.P. 170 per 0

" In Lee v. Harrison [1917] 3 W.W.R. 570 at 572 (Alta.

Wilson, C.J. at 176. , \
(Altg.).R.S.A} 1970, c¢. 338, | : \
(U.Cc.) 2 Geo. 4, c. 1?\5. 20. |

See Doe dem Tiffany v. Miller (1852) 10 U.C.Q.B. 65

per Burns, J., at 82. In McDonald v. Dunlop (1898)
2 Terr. L.R. 238 (N.W.T.) and Re Land Titles Act, 1894

and Blanchard Estate (1901) S Terr. L.R. 240 (N.W.T.)

it was held that the mere filing of a writ of execution
at the land titles office 1s not 'a seizure of land. See
also Foss v. Sterling Loan (1915) 8 Sask. L.R. 289, 23
D.L.R., 289, 8 W.W.R. 1092 (Sask. S.C. En Banc) in which
the Court discussed the requirement that lands be

seized in order to carry out an execution against them.

§.C.) 1t was held "thdt the filing of an execution by
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itself 1s not a sefzure of the land; it requires a
further act on the part of the sheriff." 1In Cochlin
v. Massey Harris Co. Ltd. (1915) 8 Alta. L.R. 392 at
397 Béck, J., (dissenting in part) .said that no
"actual levy - this word, I think, 1is ifdentical with

‘ seizure - seems to be necessary in the case. of lands.
It 1s suggested that Beck, J., was here referring to
an actual seizure in the sense of a physical seizure
rather than in the sense of saying that.no seilzure
at all was necessary.

195 (Ont.) R.S.0. 1887, c. 66, 's. 42. This Act, 1f

copied in Alberta, would make it clear how to make a
selzure of land. But in Alberta there may be a further
problem concerning the seizure of land. It seems fhat
the sefizure must be made by a sheriff, but by which
sheriff? It would seep logical that the seizure (and
sale) would have to be made by the sheriff of the :
Judicial district in which-the land is located. 1If _

- the selzure can only be made by this sheriff and 1f

=~ the original writ filed at the Land Titles Office was
directed to the sheriff of another district, then it
may be that before having the land seized the creditor
has to obtain an alias writ of execution directed to, '
and to deliver this, to, the proper sheriff. Such a 4
cumbersome procedure is certainly not desirable but
in the,light of our existing legislation, it may be o
necessary. ‘ : '

196 Giles v. Grover (1832) 1 H.L.C. 72 (House of Lords)
" per Pattesomn, J., at 77, per Alderson, J., at 99-100,
. per Taunton, J., at 100, per Vaughan, J., at 147, per
Tindal, L.C.J., at 203 and per Lord Tenterden at 218,
197 Id. per Patteson, Js, at 90 - 91, per Taunton, J., at
114 and 118, per Tindal, L.C.J. at 201 and per Lord
Tenterden at 218, It was said by Beck, J., (dissent-
ing in part) in Cochlin v. Massey Harr#s Co. Ltd.
(1915) 8 Alta. L.R. 392 at 397-8 that it "was urged .
‘that a f£1. fa. lands authorizes the sheriff to make ~
a seizure by going upon the lands, which 1is undoubt-
-edly correct, and having done so to remain in poss-
ession until the time for ‘sale arrives, as in the
case of goods; this latter proposition 1s, I think,
not correct." e '

198 - Giles v. Grover (1832) 1 H.L.C. 72 per Alderson, J.,- o
at 100 --101, per Taunton, J., at 116 and per Tindal, 2
L.CCJ!’ 8.t 204- . . ' . ’ g

199 7Id.-per gatfeson, J., at 77,

200 Id. at 95 per -Vaughan, J., and see Clerk v. Withers
1704) 2 Lord Raym. 1072, 92 E.R. 211..
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6 U.C.Q.B. 426 (U.C.) | .,/
(Alta.) R.S.A. 1970, c. 338.

Giles v. Grover (1832) 1 H.L.C. 72 at 95 per Alderson,

J., and at 218 ~ 219 per Lord Tenterden. And see
Latimer v. Batson (1825) 4 B, & C. 652, 107 E.R., 1203

and 11 Campbell Ruling Cases 669 (1897);

'Y

(Alta.) R.S.A. 1970, c. 338.

CId. s. 14(1).

(Alta.) R.S.A, 1970, c. 8. See Sawyer Massey Co.
Ltd., v. Ethier [1920] 1" W.W.R. 869 (Sask., K.B.) where

the court refused to confirm a sale where a rule as
to publishing a notice of sale in a newspaper nearest
the lands was nof tomplied with.,

Doe dem Tiffany v. Miller (1852) 10 U.C.Q.B. 65 per

‘Burns, J., at 86. And see Doe ex dem Moffat v, Hall

(1827) Taylor 510.

Doe dem Tiffany v. Miller (1852) 10 U.C.Q.B. 65 per
Burns, J., at 81. .

(Alta.) R.S.A. 1970, c. 198,

Giles v. Grover (1832) 1 H.L.C. 72 per Alderson, J.,

at 96 - 96 and per Vaughan, J., at 145 (House of Lords).

And see Higgins v. M'Adam (1829) 3 Y. & J. 1, 148

E.R. 1068, Perkinson v. Guilford (1640) Cro. Car. 539,
79 E.R. 1064 and Lowthal v. Tonkins (1740) 2 Eq. Cas.
Abr., 380, 22 E. R. 323, 27 E.R. 546,

See Doe d Tiffany v. Miller (1850) 6. U. C Q B 426
at 449 per Macaulay, J. :

See Scott v. Scholex (1807) 8 East 467 103 E.R. 423,

Metcalf v. Schg% Y (1807) 2 Bos, & Pul. (N.S.) 461,
127 E.R. 709 rdon v. Kennedy (1757) 3 Atk. 739,

26 E.R. 1224 and Lyster v. Dolland (1792) 1 Ves. Jun.
431, 30 E R. *22.

Stevens v. nince (1914) 110 L.T. 935.

(1807) 8 East 467 103 E. R. 423.

(1807) 8 Eaat 467 at 484. In effect, this principle
meant that choses in possession were seizable but
choses' ifn action were not. See Norcutt v. Dodd (1841)
Cr. & Ph, 100, 41 E.R. 428, Dundas v. Dutens (1790)

1 Ves. Jun. 196, 30 BE.R, 298 and Barrack v;7MLCulloch' ‘

(1856) 3 Kay & J. 110, 69 E. R. 1043.
ERE - '
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216 Kinnear v. Kinnear (1924) 26'0.§’N. 111 and Fraser v.
- Jenkins (1888) 20 N.S.R., 494. ut see Tidd, supra

n. L at 1003,

217 See Ferrie v. Cleghorn (1860) 19 U.C.Q.B. 241 and Hen-
derson v. Fortune (1859) 18 Uu.c.Q.B. 520.

218 See Kinnear v. Kinnear (1924) 26 O.W.N. 111 and La Forest, -
supra, n. 34 at 45, ) .

. L]
219 Infra pp. 105 - 114.

220 See Duncan v. Garratt (1824) 1 C. & P. 169, 171 E.R.

. 1148 and Proctor v. Nicholson {1835) 7 C. & P. 67,
173 E.R. 30, Bat apparently the sheriff could not
‘seize a debtor's goods in the possession bf a pledgee
if the time for redemption had npt yet expired. See _
Carstin v. Asplin (1815} 1 Madd. 150, 56 E.R. 57 and >
Young v. Lambert (1870) L.R. 3 P.C. 1l42. But possibly
a debtor's goods could be seized from a pfedgee after

- that time. See Rollason v. Rollason (1887) 34 Ch.D.
495, A debtor's goods could not be seized from a
landlord who had previously seized them under a power
of distress. See Haythorn v. Bush (1834) 2 Cr. & M.
689, 149 E.R. 938 and Reddell v. Stowey (18%1) 2 Mood.
& R. 358, 174 E.R. 316. But see also Tidd,. supra,
n. 1 at 1003. . : '

221 (1840) 6 M. & W. 36, 151 E.R. 311.

222 (1840) 151 E.R. 311 at 313.

223 1d.. |

224 -D;wson v. Wood (1810) 3”Taunt.;256; 128 E.Rﬁ }02.?;f
225 Cooper v. WillomstT>(1845) 1 C.B. 672, 135 E.R.7706. 4\\*\ '

226 Mapdere v. Williams (1849) 4 Exch. 339.,154 E.R. 1242.

227 Jelks v. ‘Hayward [1905] 2 K.B. 460.

‘228 Francis v. Nash (1734) Lee temp. Hard 53, 95 E.R. 32. L
e ~ Generally, choses in action:were not assignablesat .
= common law whereas choses in possession were gsaleable.

But it seems that:- some choses in action, eg. bank notes,
_ were assignalbile by statute; but despite their assign-
ability, these still were not sejizable at common law,
Sée Knight ‘v. Criddle (1807) 9 Edst 48,°103 E.R. 491.

ceight v. Criddle (1807) 9 East 48, 103 E.R. 491. But
before this and other cases money had been held to be
seizable. See Armistead v. Philpot (1799),.1 Dougl.
231, 96fE;R. 151, Also money was apparently rggardeq

ey

\ . ‘ . 4 ] ...v . .. . ., . ‘.;.;' 1 ;1{\ .
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231

232

233
234

235

[

as a chose in possession and not a chose in action.

Rollason v. Rollaeon (1887) 34 Ch D. 495.

See 3u2ra pp. 56. - 60. a ‘ J o o

(1860) 9 Upper Can. Common Pleas 295.° And See

Dge d. Vernon v. White (1859) 9 N.B.R. 314 and LaForest,
supra, n. 34 &t 49. 'But see Dunlop, supra, n. 112 at
225 - 256. . .

(1915) 11 Alta:. L.R. 224, 23 D.L.R. 70, 8 W.W.R. 1028

'(Alta. S.C, Chambers)

(1914) 7 Alta. L.R. 344, 16 D.L.R. 104, 5 W.W.R. 1279,
27 W.L.R. 48 (Alta. S.C. Chambers).

r

But see Adapac 01l Co. v. Stocks' (1916) 11 Alta. L.R.

.~ 214, 28 D.L.R. 215, 9 W.W.R, 1521 (Alta. S.C.).
- N [ . (

236., -~

237

238
239
240

241
242
243
244

245

246
247

248

249

250

'(Alta;)?n S.AL 1970, c. 338.

(Alﬁa.)R.S.A-.1970' C. 198.: ‘

o

[1924] 2 D.L. R " 1119, [1924] 2 W, R. 462 (Alta. A.D.).

_[1934] 2w, W, R, 123 (Sask. C.A.). ~,'.' -
©(1922) 18 Ai}x/ L.R. 97, [1922] 2 W.W.R. 272 (Alta.
A.D.). - = _ :

[1922] 2, W.W.R. 272 at 276. " A

(Alta.).DowétjAct,‘S.A. 1917, c. 14, s.3.
(Alta.) Dower Act, R.S.A. 1970, c. 114 s. 3.

But in the specific ingtance of execution agains land
subject to dower rights see Prokopchuk v. Mandryk and

Mandrxk [1942] 2 W, w. R 577 (Alta. S.C.). \///

(Can‘) 49 .Viet., c. 26 8. 94; consolidated as (Ca
R.S.C. 1886, ‘c. 51, s. 9

(Can.) 57 & 58 Vict., c.)28,.

(Alté.)—s A. 1906, c. 24.

11 Alta. L.R. 21432 D.L.R. 215, 9 W.W.R. 1521

(Alta. S.C. Chambe -

(1916) 9 W.W.R. 1521 at 1523,

11 Alta., L.R. 201, 33 D.L.R. 508, ([1917] 1 W.W.R

190 |
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252
253

254

255
256

257
258
259
260
261

262
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~

\

1497 (Alta. A.D.). .

{1917) 1 W.W.R. 1497 at 1505. See also Can. Pac. Ry. .
Co. v. Silzer (1910) 3 Sask. L.R. 162, 14 W.L.R. 274,

. 198,

¢}

(Alta.) R.S.A. 1970,
(1919) 13 Sask. L.R. 79, [1919] 3 W.W.R. 1120,

R.S.S. 1909, c. 41, s. 118 as amended by S5.5. 1912 - 13,
c. 16, s. 17. It provided that a writ when filed

“"ghall bind and form a lien and charge on all the lands
of the execution debtor situate within the judicial
district of the sheriff who delivers or transmits such
copy as fully and effectually to all intents and pur-
poses as though the saild lands. were charged in writing
by the execution debtor under his hand and ,seal." It

‘would seem that the Saskatchewagn legislature did not

approve of the decision in the Ruttle case that a writ
bound unregistered land. The Act was quickly amended
so that only registered inferests were bound. By
gection 150(2) of th nd Titles Act, R.S.S. 1920,

c. 67 "Such writ shall from and obly from the receipt
of a certified copy thereof by the registrar for the
land registration district in which the land affected
thereby is situated bind and form a lien and charge on
all the lands of which the debtor may be or become the
registered owner situate within the judicial district
the sheriff of which transmits a copy." :

{1924] 2 D.L.R. 1119, {1924] 2 W.W.R. 462 (Alta. A.D.).

(fmfa.) R.S.A. 1922, c. 133, :

(1922) 18 Alta. %.R. 97, [1922] 2 W.W.R. 272 (Alta. A.
Do)n ’ .

(Alta.) S;A. 1906, c. 24 as amended by S.A. 1914, c. 2,
s. 9, S.A. 1917, c. 3, s. 40(5), S.A. 1919, c. 37,
s. 6, s. 7 and s. 8, and S.A. 1921, c. 39, 8. 77.

“(Imp.) 1 & 2 Viet., c. 110.

This section is presumably repealed by implication
by the (Alta.) Seizures Act, R.S.A. 1970, c. 338, s. 6.

Collingridge v. Paxton (1851) 11 C.B. 683, 138 E.R.
6§43 and Harrison v. Paynter (1840) 6 M. & W. 387, 151

EIRI 462.

France v. Campbell (1841) 9 Dowi. 914, 6 Jur. 105;

Robinson v. Peace (1838) 7 Dowl. 93.

191
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192

R

. Williams v. Millington (1788) 1 H.B1. 81, 126 E.R. 49.

Courtoy v. Vincent (1852) 15 Beav. 486, 51 E.R. 626,
and Squire v. Huetson (1841) 1 Q.B. 308, 113 E.R. 1149;
but see Watts v. Jefferyes (1851) 3 Mac. & G. 422, 42

E.R. 324. :

Ex parte Richdale, Re Palmer (1882) 19 Ch. D. 409, 51
L.J. Ch. 462 (Eng. C.A.).

Webster v. Threlfall (1825) 2 Sim. & St. 190, 57 E.".
318. , »

Legg v. Evans (1840) 6 M. ‘& W. 36, 151 E.R. 31l1.
(Imp.) 56 & 57 Viet., c. 71.

Seée Encyclopedia, supra, n. 4 at 482,

See Giles v. Grover (1832) 1 H.L.C. 72 per Tindal,
L.C.J., at 201 and jper Lord Tenterden at 218 - 219

and Woodland v. Fulller (1840) 11 Ad. & E. 859, 113 .
E.R. 641 per Pattespn, J., and cf. Holmes v. Tutton
(1855) 24 L.J. Q.B.| 346, 119 E.R. 405.

Giles v. Grover (1832) 1 H.L.C. 72 per Alderson, J.,
at 95 - 96 and per Vaughan, J., at 146 and see also
Lowthal v. Tonkins |(1740) 2 Eq. Cas. Abr. 380, 22 E.R.
323, 27 E.R. 546. .

(1740) 2 Eq. Cas. Abr. 380, 27 E.R., 546.

(1740) 27 E.R. 546 ;t 547.

Clerk v. Withers (1704) 2 Lord Raym. 1072, 92 E.R. 211.
Giles v. Grover (1832) 1 H.L.C. 72 per‘Alderson, J.,

at 75, per Taunton, J., at 114, per Vaughan, J., at
143- and per Tindal, L.C.J., at 202,

. per Alderson, J., at 96 and per Taunton, J., at

]

| and L
L [T

Id. per Patteéon, J., at 76.

Id. per Patteson, J., at 76, per Aldersomn, J., at 95,
per. Taunton, J., at 114, per Vaughan, J., at 143; per
Tindal, L.C,J., at 201 and per Lord Tenterden at 219
and see also King v. Bird (1679) 2 Show. K.B. 87, 89
E.R. 811. ’ . -

Gileslv.'Grover-(1832) 1 H.L.C. 72 at 95 ber Alderson,
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\
‘\\41
281  1d. y o S
282 1d. at 76. o 'Lﬁﬁ%“LW\
283 _]_;_g_. at 97. 5\ i; C ':\/"'.‘ \‘ i X ‘ - )
. . N f e !
: R U
284 I1d. at 96. e Fo
. : LA e
285 1d. at 1l44. ’
286 ;g. at 201. i
287 Id. at 218 -~ 219. See also Holmes g,~$)tton (1855)
24 .

L.J.Q.B. 346, 119 E.R. 405. .

2787a See Re Judgments Act, R. V. Hamilton (1962) 39 W.W.R.:
545 (Man. Q.B.) per Fergusom, J., at 564 where 1t was
said that the creditor's fundamental right 1is to sell
the exigible lands to satisfy his judgment, both in
common law and in Manitoba, and that the creditor ~

. acquires no property rights because these rights

" Lemain in the. debtor until the sale is perfected and
finally completed. In Cochlin v. Massey Harris Co.
Ltd. (1915) 8 Alta. L.R. 392 (Alta. A.D.) at 397 Beck,
J., (dissenting in part) said that a "f1. fa. land
gives no authority to the sheriff to put the execution
creditor intg\zossession of the lands™ and that the

o

"renor of thé, writ is that 'you cause o be made of
the lands of' the execution debtor. That command, I
]

think, can only be executed by a sale.{'xé'
288° 6 M. & W. 36, 151 E.R. 311, ‘
289 151 E.R. 311 at 313. \

oL L : Vo ' '
290 Pullen v. Purbecke (1678) 1 Ld. Raym. 346, 91 E.R.
1128, and-see Ciles v. Grover (1832) 1 H.L.C. 72 per
Alderson, J., at 96 and per Tindal, L.C.J., at 201. ///
. \ "

291 1 H,L.C. 72 (house of Lords). - _ T,

292 Td. at 119,

292//’See'Neil v. Almond (1897) 29 O.R. 63, Meyers V. Meyérs

~" (1872) 19 Grant's Reports 185, Re Woodall (1904) 8:0.A. -
R. 167, Bodi v. 0'Loane (1878) 3 O0.A.R. 167, and
Glover v.:§éuthernLoan‘and,Savings_Co.‘(1901) 10 L.R,.

.59, _Also cf. Re Scribmer and Wheeler (1910) 14 W.L.R.
524 (Sask.).’ . , . . ‘ ’

294 See Evans v. ?oﬁfzil (¥910) 3 Alta. L.R. 141 (Alta.)

§.C. Chambers) and\Re Elaxton (1890) . 1 Terr. L.R. 282
(N.W.T.). Also see Cah. Pac. Ry. Co. v. Silzer (1910) _
3 Sask. L.R. 162, 14 W.L.R. 274 (Sask.), Bocz v. Spiller
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(1905) 1 W.L.R. 366, Aff. 2 W.L.R. 280 (Sask.) and
Thom's Canadian Torrens System 419 (2d ed D1 Castri

1962) . |
(1907) 1 Alta. L.R. 7, 7 W.L.R. 178 (Aita. s.C.).

1 Alta.™L.R. 7 at 8. - , | '

(N.W.T.) C.0. 1898, c. 21.
(Alta.) Assignments Act, S.A. 1907, c. 6, s. 8.
(1832) 1 H.L.C. 72 (House of Lords).

(1855) 24 L.J.Q.B. 346, 119 E.R. 405. R
119 E.R. 405 at 411.

[1920] 2 W.W.R. 202 (Alta. S.C. Chambers).
(N.W.T.) C.0. 1898, é; 119, - e

. : .
2 . )

[1920] 2 W.W.R. 202 at 204.

[1935] 3 W.W.R. 311 (Alta. A.D.).. | /

~ (Alta.) R.S.A. 1922, c.-220, s. 43.

(N.W.T.) C.0. 1898, c. 119, s. 44.

[1920] 2 W.W.R. 202 (Alta. $.C. Chambers).

(9351 31 W.R 311 at 315 - 316.
(Alta ) R.S.A. w97o c. 1, 3.44,
_2255»- .86 I o I ' \\
Infra PP. 94 - 98. | | |

Compare with sections 2 and 50(1) of the Ban¥ruptcy
Act, R.S.C. 1970, c¢. B - 3.,

(1855) 3 Sm. & GLff, 1, 65 E.R. 537. Aff. 22L.YV.
Ch. 440. '

- See Neate v. ‘Duke of Marlborough (1838) 3 My. & Cr.

407, ﬁO E.R.< 983

Gore v. Bowser (1855) 3 Sm. & GLff I, 65 E.R. 537,
Aff. 24 L.J. Ch. 440. .

(Imp.) l & 2 Vict., c. 110
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Neate v. Duke of Marlborough (1838) 40 E.R. 983 at
987 per Lord Cottenham. ’ :

In Weidman V. McClarz‘Manufacturing Co. [1917] 2
W.W.R. 210 (Sask. S.C. 'En Banc). Haultain, C.J. said
at p. 213 that this Act had been repealed in the
Térritoriesf(presumably by implication) by several
Ordinances dealing with the subject of execution.

(Can.) R.S.C. 1970, ¢. B-3.

See Parker-Eakins Co. V. Royal Bank of Can. (1922)
65 D.LOR‘gjg’ 55 N.S.R.' Zgo. 3 C-BQR- 211 (N.S-Cvo),

" Re London Motors Ltd. [1925] 4 D.L.R, 941, 7 C.B.R.

338 (Ont.), Can., Credit Men's Trust Assoc. v. Beaver
Trucking Ltd. (19591 s.C.R. 311, 17 D.L.R. (an; 161,
38 C.B.R. 1, Re Peterson [1925] 4 D.L.R. 1042, [1925]
3 . W.W.R. 708, 7 C.B.R. 50 (Man.) and Re Sklar and’
Sklar (1958) 26 W.W.R. 529'(Sask.~C.A.). Also see

Re ‘Winding-up Act {1926] 1 W.W.R. 528 (Alta. S.C.)

in which it was held thatan execution creditor did
not have.a lien on land within the meaning of section
84 of the Winding=up Act, R.S.C. 1906, c. 144 as .
 amended by S.C. 1908, c. 75. In Re Parton (1967)

61 W.W.R. 171 (Alta. s.C.) Riley,.J., said that he
was of the opinion that a writ of execution did not
create a charge, 1ien or encumbrance on land to make
‘the execution creditor a secured ereditor under the

Bankruptcy Act. (Ld. at 179).

See Black, supra, n. 51 at 294.

See Whitworth v. Gaugain (1844) 3 Hare 416 at 424, 67
E.R. 44k at 447; Aff, 1 Ph. 728, 41 E.R. 409 and see

Giles.v. Grover (1832) 1 H.L.C. 72 (House of Lords)
per, Patteson, J., at 77. ' i

1 H.L.C. 72 (house of Lords).

1d4. at 77. . fA -
 See Black, supra, m. 51 at 294. |

(1840) 11 Ad. & E. 859, 113 E.R. 641.

'(1840) 11 Ad. & E. 859 #2 865 - 868. Also see Re

Claxton (1890) 1 Terr. L.R.; 282 (N.W.T.) per McGuire;
{,; at 287. ‘ . o
Cﬁ.;sugré PP. 92 - 93 as to Eh€fpossible influence
_of section 13 of the Judgments Act, 1838.

| (1896) 26 S.C.R. 282 (s.C.C. from N.W.T.).

.
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338
339
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341
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343

L.C.J., at 205.

1906

at 290.

-
=] 2.

at 291.

'(1907) 1 Alta. L.R. 7, 7 W.L.R. 178 (Alta. S.C.).

, ,
(18409 11 Ad, & E. 859, 113 E.R. 641.
(Imp.) 32 & 33 Vict., c. 71. ] i
(Imp.) 21 ch. 1, c. 19.

(1871) L.R. 6 Ex. 228.

(1877-8) L.R. 7 Ch. 314, 26 L.T. 303.

(1832) 1 g.L.C. 72.

1d. perx Pa;téSOn, J., at 79, per Alderson, J., at
97 - 98, per Taunton, J., at 117, 120, and per Tindal,

.o “ - ’ ’ . -
(Can.) R.S.C. 1970, C. B-3. 'See Re Sklar and Sklar

(1958) 26 W.W.R. 529 (Sask. C.A.) and Re Parton (1967)
61 W.W.R. 171 (Alta. S.C}). - .

Giles v. Grover (1832) 1“H.L.C. 72 (House of Lords)
per Patteson, J. at 73. : _

(Alta.) ‘R.S.A. 1970, c. 198. A writ of execution when
issued by the Clerk of the Court may be diréctea to the
sheriff of any judicial‘district in the Province (Alta.
Rules of Court, Form F). ®Upon payment to him of the.
proper -sum, this sheriff iszthen'required by section
128 of the Land Titles Act to transmit a certified

copy of the writ to the Registrar of Titles (cf. Re
Land Titles Act [1918] 3 W.W.R. 90 (Sask. Master of
Titles)). Since there are two land registratidn
districts in Alberta, it seems that the creditor can,
have such a copy delivered to the Registrar of either
or both of these districts. The writ when filed with

a Registrar binds 1and throughout his land registra-
tion district regardless of whether or not the land

" §{s within the judicial district of the sheriff who

transmitted the writ to him (Robin Hood Mills Ltd. v.

Haimson  (1918) 14 Alta. L.R. 196, 40 D.L.R. 328, [1918]

2 W,W.R. 58 (Alta. C.A.)) and it binds property :
ac@uired by the debtor after the writ is filed as well
as land owned by the debtor at -the time of filing

(Lee v. Armstrong (1917) 13.Alta. L.R. 160, (1917) 37

pL.R. 738, [1917) 3 W.SL.KX. 889 (Alta. C.A.) Robin

_Hood Mills Ltd. v.:Haimson (1918) 14 Alta. L.R."l96,

40 D.L.R. 328, [1918] 2 W.W.R. 58 (Alta. C.A.) and . Q

Rogers Lumber Co. v,_Smith [1913] i\i;j7k. 441
= ——— T .
R ) ' o
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\
(Sask. S.C. En Banc).

(Imp.) 56 & 57 Vict., c. 71.

(Imp.) 29 Car. 2, c. 3. 1In Reid v. Miller (1865) 24
y.C.Q.B. 610 (C.A.) the judgments of Draper, C.J., at
621 and Hagarty, J., at 623 (Morrisom, J., concurring)
indicated that, in an execution against land under the
Act (Imp.) S Geo. 2, ¢. 7, the land was not bound by

a writ until it was delivered to the sheriff for

‘execution. This result would seem to be equivalent

to making the provisiors of section 16 of the Statute

of Frauds apply by implication to execution against

land although the section expressly applied only to
execution against goods. 'If these comments were well
founded, this could mean that in Alberta, in the abs- -
ence of section 128 of the LandTitles Act, land

might, as against third parties, be bound by a writ

“from the date of delivery of the writ to the sheriff

for execution rapher thgn from the teste of the wrtit.

See Encyclopedia, supra, n. 4 at 482,

Giles v, Grover (1832) 1 H.L.C. 72 (House of Lords)

per Patteson, J., at 73 and see Bacomn, supra n. 2 at 413,
In Emerson v. Simpson (1962) 38 W.W.R. 466

(B.C.S.C. ) it was held that the Crown in right of

Canada ‘er a writ of extent (a prerogative writ)

had pr-ori v over prior execution creditors under

‘regis: -ered udgments against land.

Hought: v. Rushby (1686) Skin. 257, »J E.R. 117 and
Wheatly .- .ane (1669) 1 Wms. Saund. 216, 85 E.R. 228.
By Alta. wules of Court 356 a-writ of execution cannot
be issued, without leave, after the death of the

debtor.

Giles v. Grover (1832) 1 H.L.C. 72 (House of Lords)
per Alderson, J., at 96. Compare with Nichol v.
Pedlar and Johnston [1919] 3 W.W.R. 712 at 716 (Sask.
C.A.) in which it was held that when the sheriff sells
land under an execution he-has "the right to sell all
of the execution debtor's interest in the land” and
this includes the debtor's title in fee simple, his
interest as tenant of a mortgagee in possession and
his leasehold interest in uncut crops planted by him

.on the land.

See Doe Tiffany v. Miller (1850) 6 U.C.Q.B. 426 (Ont.)
per Burns, J., 4t 81 and 86 ' :

Cf. (Alta.) Land Titles Act R.S.A. 1970, c. 198,
sections 131 to 133. .
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(Alta.) Rules of Court. And see Morton and Cowell
v. Hoffert [1924} 3 D.L.R. 16, [1924] 2 W.W.R. 529
(Alta. A.D.) where 1t was® held that after the'sale

by the sheriff of the interest of an unpaid vendor

under an agreement for sale of land, the purchaser
from the sheriff 1is in a position to enforce payment
of the uppaild purchase price under the agreement for
sale subject to any defences, legal or equitable,
which the purchaser may be entitled to rely upon.
And in Cochlin v. Massey Harris Co. Ltd. (1915) 8
Alta. L.R. 392 at 397 Beck, J., {(dissenting in part)
said that on "a sale and the 1issue of a transfer to
the purchaser - and, in view of our Land Titles Act,
1 should say on the purchaser, also, obtaining a

‘certificate of ownership - the purchaser may take

proceedings to obtain possession.”

Hardistey v. Barmey (1696) Comb. 356,‘90 E.R. 525.

(alta.) R.S.A. 1970, c. 129. In some cases this Act
may not apply to writs of execution by the 'Crown.

See Straka v. Straka (1970) 73 W.W.R. 759 (Alta. S.C.)
and the cases referred to therein.

[

(1911) 19 W.L.R. 545 (Alta. S.C.).

Id. at 547.

Re Conlim Estate (1914) 7 W.W.R. 187 (Alta. S.C.

Chambers).
(1911) 44 S.C.R. 318 (S.C.C.).

360 Id. at 320. See also Hart v. Rye (1914) 5 W.W.R.
1280 (Alta. S.C.).

[1930] 1 W.W.R. 561 (Alta. Master in Chambers).

{1912) 3 W.W.R. 81, 22 W.L.R. 689 (Alta. S.C. Charbers).

Re Love and Bilodeau (1912) 3 W.W.R. 81, 22 W.L.R 689
(Alta, S.C. Chambers) . - .

(1914) 5 W.W.R. 1280 (Alta. S.C.).

1d. at 1284.

[1930] 1 W.W.R. 501 (Alta. Master in Chambers).
1d. at 622. '

See Whitworth v. Gaugain (1944) 3 Hare 416, 67 E.R.

444, AEE. 1 Ph#728, A1 E.R. 409.

¢
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370
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373)

(1896) 26 S.C.R. 282 (S.¢.C. from N.W.T.).

t 291. See also Davidson v, Davidson [1946]
. 115 (s.c.C. from B.C.), and Dunlop, supra,
2 at 267 - 268, »

A

Twyne's Case (1602) 3 Rep,,80b, 76 E.R. 809«

(Imp.) 13 El4z. 1, c. 5.
See infra pp. 108 - 114.

(Alta.) Fraudulent Preferences Act, R.S.A. 1970,

~——c. 148.

374
375

376

377

378

379

380
381
382

383
384

385

See infra pp. 113 - 114,

Sugra pp. 70 -~ 74,

See also infra pp. 129 ~ 130 as to the effect of a
conditional assignment of the interest of an unpaid
vendor, infra pp. 130 ~ 131 as to the effect of
tenants in possession, infra pp. 139-142 as to the’

- effect of spouses with dower rights, and infra pp.

151 - 152 as to the effect of a conditional assignment
of a mortgagee s interest,

"Cf. Giles v. Grover (1832) 1 H,L.C. 72 (House Sf Lords)

per Patteson, J., at 74, per Vaughan, J., at 143 and
per Tindal, L.C.J. at 203, Lowthall v. Tonkins (1740)

2 Eq. Cas. Abr. 380, 22 E.R. 323, 27 E.R. 546, and >

Payne v. Drewe (1804) 102 E.R. 931 at 937.

Giles v. Grover (1832) 1 H L.C. 72 at 74 éerv?atteson,
J. (House of Lords.) A S o

See Jeaneg v. Wilkins (1749) 1 Ves. Sen. 195, 27
E.R. 978, R, v. Wells (1807) 16 East 278, 104 E.R.
1094 and R. v. Sloger (1818) 6 Price 114, 146 E.R.

- 758.

See‘infra PP. 142 - 143, . ‘“-

See infra p. 143.

(Aica )y ﬁ S.A. 11970, c. 198,

.Tque 8 Case (1602) 3 Rep. 80b, 76 E. R -809.

(Imp.) 13 Eliz. 1, c. S.

By section 46 of the Statute Law Amendment Act, 1923
(Alta.) S.A. 1923,: 5. See Connors v. Elgi [1924]
1 W.W.R. 1050 (Alta. A D. ) and Cote, supra, n. 1l at.

: 281.’

199
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394

395

'Sask. L.R. 272, [1928] 3 W.W.R. 719 (Sask. C.A.).

200

(Alta.) R.S.A. 1970, c. 148, See Re Fraudulent
Preferences Act, Re Commercial Securities Corp. Ltd.
[1937] 3 W.W.R. 711 (B.C.S.C.) for a case under.
similar British Columbia legislation.

(Alta.) 1969. This rule and the Fraudulernt Preferences

Act probably have to.be read subject to the common law

rule that only property of a kind which could be taken
by creditors in satisfaction of their claims was ‘
subject to the Fraudulent Conveyances Act, 1570.. See
Norcutt v. Dodd (1841) Cr. & Ph. 100, 41 E.R. 428,
Dundas v. Duten (1790) 1 Ves. Jun. 196, 30 E.R, 298,
Barrack v. M'Culloch (1856) 3 Kay & J. 110, 69 E.R.
1043 and Stokoe v. Cowan (1861) 29 Beav. 637, 54 E.R.
775. TFor this reason most choses in action were not
seizable. The same principle should probably also
apply to conveyances of interests in land which are
sought to be set aside so that the property can be
levied in execution.

See'Paget v. Perchard (1794) 1 Esp. 206, 170 E.R. 329,
Imray v. Magnay (1843) 11 M. & W, 267, 152 E.R. 803,
and Barrack v. M'Culloch (1856) 3 Kay & J. 110, 69
E.R. 1043 for the common law position. '

(Alta.) R.S.A. 1970, c¢. 148. As 'to the fact that -
fraudulent preferences were not prohibited at common
law and by the Fraudulent Conveyances Act, 1570, see
Belliveau v. Miller (1912) 4 Alta. L.R. 108, 1 W.W R.
588 (Alta. A.D.). .

See Wilkie v. Jellett (1896) 26 S.C.R. 282 (S.C.C..
from N.W,T.), Davidson v. Davidson [1946] S.C.R. 115
(s.Cc.C, from B.C.) and Condon v. Gassall (1928) 23

~»

(Alta.) R.S.A. 1970, c. 198.

(Alta.)'s.A{ 1906, c. 62, s. 77.

'(Alta ) Statute Law Amendment Act, 'S.A. 1917, c. 3,

s. 40(5).

(1915) 11 Alta. L.R. 224, 23 D.L.R, 70, 8 W.W.R.
1028 (Alta. S.C. Chambers) A

- (1915)“8iW.W;R. 1028 at - 1029. For diécussion_on‘the
- nature of the unpajd vendor's lien and when it exists

or does not exist see Denny v._Nozick [1921] 2 W.W.R.

157 (S.C.C. from Alta.), Drager v, Robinson (1914)

7 W.W.R, 1257 (Alta. S.C.) and MacIntyre, Modern

Consequences ‘of Earlier Confusion Between a Vendor's

e
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Lien and the Interest of a Cestui Que Trust (1952)
30 Can. Bar R, 1016.

(1915) 8 W.W.R. 1028 -at 1031,

(1914) 7 Alta. L.R. 344, 16 D.L.R. 104, 5 W.W.R. 1279,
27 W.L.R. 48 (Alta. S.C. Chambers). Also see Parke v.
Riley (1866) 12 Gr. 69, 3 E. & A. 215 (Ont.), Re Trusts:
Corp. of Ont. and Boehmer (1894) 26 O.R. 191, Re Lewis
and Thorne (1887) 14 O.R., 133, Bank of Montreal V.

"Condon (1896) 11 Man. R. 366 (Man. Q.B.) and Dunlop,

supra, n. 112 at 257.
M N

 (1916) 11 Alta. L.R. 214, 28 D.L.R. 215, 9 W.W.R, 1521

(Alta. S.C. Chambers).

(1916) 9 W.W.R. 1521 at 1527-8, See also Weidman v.
McClary Manufacturing Co. (1917) 10 Sask. L.R. 142, _
33 D.L.R., 672, [1917] 2 W.W.R: 210 (Sask. S.C. En Banc),
which approved the Adanac case, and Robinson v..

" Moffatt (1916) 37 O0.L.R. 52 (Ont.)| and Dunlop, supra,’

n. 112 at 257.

"(1917) 11 Alta. L.R.- 201, 33 D.L.R} 508, [1917] 1 W.W.

R. 1497 (Alta. A.D.).
[1917] 1 W.W.R. 1497 at 1507.

[1924) 3 D.L.R. 16, [1924] 2 W.W.R. 529 {Alta, A.D.).
Also see Re Church [1923} 1 D.L.R. 203 (Alta. A.D.)
and Re Palmer and Southwood (1975) 51 D.L.R. (3d) 315 5
(Alta. S.C.). :

(1924] 2 W.W.R. 529 at 542

1d. at‘543.

Subject to. the liability of a fraudulent conveyancee
or creditor under a fraudulent preference as described

above, sugra pp. 105 - ‘114.

And gsee Re Judgments Act, R. v;zﬂamilton (1962) 39
W.W.R. 545 (Man. Q B.) per Ferguson, J., at 564,

dSee Holmes v. Milla age (1893) 1 Q.B, 551 (Eng. C.A.)

- per Lindley, L.J.; at 555 - 556. -Compare with Cochlin

,order, and that such remeﬂies are remedies- which are

%, Massey Harris Co. Ltd. (1915) 8 W.W.R. 392 per
“Béck J., (dissenting in part) at 398 - 399: "It seems

to me that any rights in the sheriff or the execution
creditor for preservation of the land in which it was

‘at the time it became bound or.was seized must be

vindicated by an appeal to the powers of the Court to
grant such remedies as an injunctiop or a receiver
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independent of the remedy under f1.fa." Beck, J., gave
the example of Kirk v. Burgess (1888) 15 0.R. 608 where
it was held "that 'a judgment ,creditor was entitled to
a receiver order to collect the rants of lands of the
Judgment debtor prior to the time at which the sheriff
was entitled to sell the lands under the f1. fa. 1in
his hands."” (Id. at 397). 1If we substitute "Ehpaid
vendor" for "landlord" in these remarks, it would seem
to follow that if the creditor wants to collect the
.unpaid purchase before the debtor's 1interest as unpaid
vendor is sold under the fi. fa., 1t 1is necessary to
get a receiver order.

-~ o O

[1917] 2 W.W.R. 210.

' (Sask.) R.S.5. 1909, ¢. 41 as amended by §.s. 1912-13,
c. 16, 8., 17. ] o -

Supra pp. 47 - 52.
Supra pp. 97 - 98.

Id. But bona fide purchasers of goods without notice
of a writ are now protected by section B of the

(1917] 2 W.W.R. 210 at 218.
1d.
Id. at 219.

Id. at.220.

~

d. . Elwood and McKay, J.J., concurred with Haultain,

—
}

Q

»

Xd. at 222, For analogous situatigns see Grace. v.

Kuebler [1917] 3 W.W.R. 983 (s.c.C. from Alta.) as to -

When a purchaser under an agreement for sale becomes
- liable to pay the unpaid purchase money to an assignee

of/the unpaid vendor and Rose v. Watson (1864) 10

H.L.C. 672, 11 E.R. 1187 (House of Lords) as to when a

debtor of a mortgagor becomés liable to pay the debt _
to the mortgagee instead ofto the mortgagor. Also .
the filing of a writ against an unpaid vendor can be

compared with filing a writ against a landlord. 1In "

each case the debtor has an interest in land and a

right to receive money from a third Person in respect ‘ &
of that interest in land, Therefore, if a writ against i
an unpald vendor binds unpaid purchase money after the v
_purchaser has notice, then a writ against a landlord,
assuming that the interest in land of a landlord is
- bound by a writ, should bind future rent payments
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after the tenant has notice. . But learly, it is
suggested, future rents will not be bound by a writ.
To prevent these from being paid to\the debtor until
the debtor's land 1s actually s0ld in execution, the
creditor will have to garnishee.’or obtain a receiver.
‘The same principle should apply, 1t ie submitted, in
the case of a writ against an unpaid vendor. As te

an execution creditor being granted a ,receiver against
a purchaser under an agreement for saLg see Weidman

v. McClary Manufacturing Co. [1917] 2'W.W.R. 210 at 218
(sask. S,C. En Banc). As to the ¢reditor being able
to garnishee a purchaser see 1d. and Bank of Montreal
v. Condon (1896) 11 Man. R. 366 (Man. Q.B.). '

419  (1965) 51 D.L.R. (2nd) 235, 51 W.W.R. (N.S. 385)(Alta.
'A.D.). Compare with Cochlin v. Massey Harris Co. Ltd.,
(1915) 8 Alta. L.R, 392(Alta. A.D.) in which it was
said that an execution cteditor could not seize crops
planted by a tenant on land whick the tenant had
leased from the execution debtor after a writ was filed.

420 Supra pp. 83 - 84, - PR
421 - See Edmonton Mortgage Co. v. Gross (1911) 18 W.L.R.
385 (Alta. S.C.). Also see Dunlop, supra, n. 112 at
-257. For a mortgagee who lost his priority by
registering a mortgage made after the registration
of a writ of execution and by discharging a caveat
which he had registered, before the writ was filed,
. to protect his interest under a de tive mortgage,
made before the writ was filed, sele Ro
v. Smith [1913] 4 W.W.R. 441 (Sask:™ S, n Banc).

422 See Sawyer and Massey Co. v. Waddell (1904) 6 Terr.
L;R.u@iuand see also Dunlop, supra, n. 112 a

nk v. Royal Bank (1916) 9 Alta. L.R.
DLVK. 7235, T0 W.W.R. 218 (Alta. A.D.). And see
Robingdw v. McCauley and Gunn (1913) 5 W.W.R. 789
(Man. C.A&y) in which an execution debtor transferred
land to~af“f;rd*person as security for a debt and a
"of title was granted to the third person

423

certificat®
befare a Judgwent was filed against the debtor. It
Wés held that the judgment did not bind the third
pefson. : ' .

424 Marshall Wells Al g v. Alliance Trust Co. (1920)
' ] 1 W.W.,R, 907, 52 D.L.R. 600

| (Alta. A.ﬁ;)"iﬁ“q_:«ﬁié@pun, Priorities of Mortgage
- .Advances, (1967 - l,ﬁs) 6 Alta, L.R. 310. R
425 [1924] 2 D.L.R. 1119, {1924] 2 W.W.R. 462 (Alta. 'A.D.).

526 Sugfa.pp;'70 - 74,




427
428
429
430
431

432

433

434

435

436

437

438
439
440
441

4421
443 -

R o : 204

(Alta.) R.S.A. 1970, c. 198, a. 128(2).

(Alta.) R.S.A. 1970, c. 35.

Id. s. 4,.

Of coursé the Possessory Liens Act, R.S.A. 1970, c. 279,
now gives a right of sale, in some circumstances, of
goods held under a iien. . -

Builders Lien Act, R.S.A., 1970, c. 35, 8. 9(1).

Megarry and Wade, The Law of Real Property 391 (4th
ed., 1975). C

See Fox v. Ward (1952) 103 L.J. News 725, Bacon, supra,
n. 2 at 391 and 11 Viner, General Abridgment of Law
and Equity 22 (2d ed. 1792).

See Bacon, supra, n. 1 at 391 and Tidd, supra, n. 1 at

1001.

t

See Re Craig {1929] 1 D.L.R. 142 (Ont. C.A.), Toronto

- Hospital for Consumptives v. City of Toronto (1930) 38
357 (Ont. C.A.),

Kates et al v. Morrisonm [1951) 4 D.L.R, 260 (Ont. H.C.),

" Klagsbrun v. Stankeiwicz [1954] 1 D.L.R. 593 (Ont H.C.),

Re Ingersoll ([1956] O.W.N. 738, Sirois v. Breton (1967)
62 D.L.R. (2d) 366 (Ont.), Squ;o Lumber Ltd. v.
McKenna [1974] 5 W,.W.R, 572473 C.S.C.) and Dunlop,
supra, n. 112 at 261,

See Re Tully and Tully and Klotz [1953] O.W.N. 661 and
Dunlop, gupra, n. 112 at 262 :

See Dunlop, sugfa, n. 112 at 262,
(1973) 8 U.B.C.L. Rev. 246 at 262,

| Id. at 263,

Halsbﬁry, supra, n. 3 at 51.

Viner, supta; n. 433.

*Sugra PP 55 - 56.

Compare with Lord Abergavenny s Case (1607) 6 Co. Rep.

: 78b, 77 E.R. 373.  This case involved an execution by

elegi against a joint tensncy: in land. It was held

in that case that the joint tenant could not by her own
act defeat the cr ditor's execution but that if the
debtor "had d d hefore. execution. the survivor should
hold it [the estate of the debtor] discharged of any
execution to be| sued against her."” In that case-the
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execution by elegit had been completed by the delivery
of the land in execution to the creditor. It is there-
fore suggested that the words "before execution" meant
"before the completion of the execution" rather than
"before the commencement of the execution". Robinette,
in his note Joint Tenancy in Land - Severance by Writ "
of Execution (1931) 9 Can. Bar R. 666 at 668 suggested
that a seizure of land under a writ of fieri facias

should sever a joint tenancy. He made this suggestion

on the assumption that : rule in the case of execution

by fieri facias should be the same as { he case of
execution by elegit and he also said that e(iule in

the case of elegit a8 establishedby Lord Abergavenny's

Case was that a joint tenancy was severed upon a

seizure under that writ,. However, the Court in that

case did not state that a joint tenancy was severed

by a seizure. Rather what the Court said was that a
survivor under a joint tenancy had priority if the

debtor died "before execution". As argued above, these
words probably refer to. the completion of an execution,

by delivery of land to the creditor under an execution

by elegit or by a sale of theland by the sheriff in an
execution under fi. fa., rather than to the commence-

ment of an execution by a selzure,

44% Vaines, Personal Property 59 (4th ed. 1967). 1If a
joint tenancy of land is severed it.is suggested that
the fact of severance should be forthwith endorsed on
the certificate of title to protect the assignee
thereof. But see Stonehouse v. Att, Gen. of B.C. .
- {1962] s.C.R. 103 where a transfer by a joint tenant
i was registered after the death of the transferee and
the survivor was not allowed a remedy. And see the
comments on this case. in Thom's, supra, n. 294 at 428
et seq. and Raney, Severance of Joint Tenancy, (1963)
41 Can. Bar R. 272, ' -

445 Supra pp. 83 - 84,

446 See Morrow v. Eakin [1953] 2 D.L.R. 593 8 W.W.R. (N.S.)
' 548 (B.€.S.C.), and Re Brooklands Lumber and Hardware
Ltd, and Simcoe (1956) 64 Man. R. 1, 3 D.L.R. (2d)

762, 18 W.W.R. 328 (Man. Q.B.). _

447 In Re Land Registry Act; Re Application of Penn (1951-
52) 4 W.W.R. (N.S.) 452 (B.C.) it was held that the
registration of a judgment did sever a joint tenancy
in British Columbia. But this case was later over-
rule?'in Re Young Estate (1969) 66 W.W.R. 193 (B.C.

- C.A.). - ' . .

448  See Power v, Grace [1932] 0.R. 357 (Ont. C.A.), Re,
‘ Brooklands Lumber and Hardware Ltd. and Simcoe
1956) 64 Man. R.1, 3, p.L.R. (24 762, 18 W.W.R. 328

i
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450

451,
452
453

454

(Man. Q.B.), Re Young Estate (1969) 66 W.W.R, 193
(B.C.C.A.), Re McDonald (1970) 71 W.W.R. 444 (B.C.S.C.)

‘Sunglo Lumber Ltd. v. McKenna [1974] 5 W.W.R. 572

(B.C.S.C.) and Thom's,.supra, n. 294 at 428 et seq.
But see Re Chisik (1969) 68 W.W.R., 431 which suggests
that an assignment in bankruptcy may operate as a
severance. In Power v. Grace [1932] 0.R. 357 at 360
(Ont. C.A.) Grant, J.A., in delivering one of the
Jjudgments of the Court, said in dictum that a grant by

206

one tenant of a life estate to a stranger would suspend,

but not sever, the joint tenancy unless one of the

joint tenants died before the life tenant. This dictum-

wag disagreed with by Burton in his note The Severance
of Joint Tenancies in Fee by the Grant of a Life

Estate (1962) 20 U.T. Fac. L. Rev. 129. In Re Land

Registry Ac¢t; Re Application of Penn (1951 - 52) &4 W.W.

R. (N.S.) 452 (B.C.) it was held that the registration -
of .a judgment at least suspended, 1if it did not actually

sever, a joint tenancy of land. This judgment may

have derived some foundation from the dictum of Grant,

J.A., in Power v. Grace. However, the Penn caae was
overruled by Re Young Estate (1969) 66 W.W.R. 193
(B.C.C.A.) which however did not expressly discuss the

' possibility that a joint tenancy was suspended by the

registration of a judgment. Notwithstanding this,
there seems to be now no authority to support the
proposition that & joint nancy of land is suspended
by a writ of execution Heing\filed against the land.

rejected the possibility that the mere registration of
a judgment might operate as a charge against the right
of survivorship without actually severing the joint '
tenancy. : .

See Re Brooklands Lumber and Hardware Ltd. and Simcoe -
(1956) 64 Man. R. 1; 3 D.L.R, (24) 762, 18 W.W.R., 328
(Man. Q.B.), and Power v. Grace (1932] 0.R. 357, [1932]
2 D.L. R 793 (Ont., C.A.). ~Also -see supra, n. 443.

See dicta“’in Re Young Estate (1969) 66 W.W.R, 193
(B.C.C.A.), Power v. Grace [1932] 0.R. 357 and Re
Brooklands Lumber and Hardware Ltd. and Simcoe (1956)
64 Man. R. 1, 3 D.L.R. (Zd) 762, 18'W.W,R. 328 (Man.

Q.B.).

See Tidd. supra, n. 1 at 1007..

- (Alta.) R S.A. 1970, c. 271

(Alta.) R.S.A. 1970, c. 114.

[1942] 2 W.W.R.~.577. Also see hote, Dowef - Sale of

Homestead under Writ of Execution (1966) 4 ‘Alta. L.R.
506. . |

© ]
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455  (Alta.), R.S.A. 1922, c. 135.
456 (1922) 18 Alta. L.R. 97, [1922] 2 W.W.R. 272.
457 (Alta.) S.A+ 1917, c. l4. "See Bowker, ‘W.F., Reform

of the Law of Dower in Alberta, (1961) 1 Alta. L.R. 501
for a hiatory of the law of dower in Alberta. .

458 [1922] 2 W.W.R. 272 at 276,

459 Id. at 278,

460 Wilkie v. Jellett (1896) 26 S.C.R, 282 (s.C.C. from
N.W.T.) and Davidsen v. Davidson [1946] S.C.R. 115

(s.c.C. from B.C.).

461 See Re Davies, Ex parte Williams (1872) L.R. 7 Ch.
App. 314, 41 L.J, Bk. 38, 26 L.T. 303, 20 W.R. 430.

462 (Alta.) R.S.A. 1970, c. 1.

463 See supra, pp. 93 - 94 as to whether an execution
creditor is entitled to a preference as being a creditor
having a lien. . A

464 (Can ) R.S.C. 1970, c. B-3.
465 ° 1d. s. 112, S o
466  (Alta.) R.S.A. 1970, c. 128.

467 Giles v. Grover (1832) 1 H.L.C. 72 (House of Lords)
per Alderson, J., at 96 - 97. . .

468 Hutchinson v.vJohnston (1787) 1 T.R. 729, 99 E.R. 1346,
Jones %. Atherton (1816) 7 Taunt. 56, 129 E.R. 23 and
Sawle v. Paynter (1822 t Dowl. & Ry. 307. .,

469 “Giles v. Grover (1832) 1 H.L.C. 72, 6.E.R. 843. In

' Re Judgments Act, R. v. Hamilton (1962) 39 W.W.R, 545
at 562 (Man. Q.B.) per Ferguson, J., it was held that
the Crown .in right of Canada has a priority over other
creditors in respect of an execution against goods in.
Mariitoba and that 1t "is also clear that the same
priority exists in the case of executions against
o ~lands in jurisdictions where land is taken in execu~

- tion-by writ of fieni facias de terris."

'47Q;"Sugra pPp.23 -~ 28 ‘
471 (Alta YoR.5.A. 1970, c. 198,

}472,‘ (1911): 18 W.L.R. 385 (Alta. S.c.). .

Rl TP TG L s
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4

Id. at 387. Also see S. McCord & Co. v. Chatfield

T1946] O0.W.N, 1, as to an execution creditor, whose .

writ was filed before property was sold in a mechanic's
lien action, having priority over creditors whose writs
were filed after the sale; Beaver Lumber Co. v. Quebec
Bank (1918) 11 Sask. L.R. 320, 42 P.L.R. 779, ([1918]

2 W.W.R, 1052 (Sask. C.A.) as to creditors whose writs

were filed while the dehtor owned land having.a prior-

ity over creditors whose writs were filed with the o

+3

- gheriff aftexr the sale and Donaghue v. Can. Bank of v
Commerce [1929] 4 D.L.R. 540, [1929] 3 W.W.R. 109

(Alta. S.C.) as to.one execution creditor of .three
joint and several debtors having priority over an
executfion creditor of only ope of the debtors.

(Imp.) 13 Eitez. 1, e. 5. . . -
Imray v. Magnay (1843) 11 M. & W. 267, 152 E.R. 803.
(Alta.) R.S.A. 1970, c. 148.

See Re Land Titles Act (1913) 7 Alta. L.R. 385, (1913)
4 W.W.R. 677 (Alta. S.C. Chambers). :

Scott v. Scholey (1807) 8 East 467, 103 E.R. 423.

(Alta.) R.S.A. 1970, c. 338.

(Alta.) Seizures Act, R.S.A. 1970; c. 338; s. 8.

See Ferrie v. Cleghorn *(1860) 19 U.C.Q.B. 241, and

295, But see Dunlop, supra, n. 112 at 255 - 256.

Thompson v. Yockney (1914) 50 S.C.R. 24, 16 D.L.R. 854,

W.W.R. 1397 (S.C.C.), and Setter v. The Registrar
(1914) 20 D,L.R. 166, 7 W.W.R. 901, 30 W.L.R. 256
(Alta. A.D.). = _ : ,

(Alta.) R.S.A, 1970, c. 338. See Pease v. Tudge
(1914) 7 W.W.R. 805 (Sask. K.B.) in which it was held
that ‘the sheriff should not sell a mortgage unless he

_can get a reasonable price for it. If the sheriff
cannot get a reasonable price the creditor can apply

for an order to sell the mortgage at the best price
obtainable. Also see Re Land Titles Act [1921] 3 W.W.
R. 427 (Sask. Master of Titles) in which it was held
that after a mortgage has been selzed the .registrar is
justified in refusing to allow any registered dealings

with the mortgage by way of transfer or discharge E
until the seizure is withdrawn. . - v T

¥

!

' Henderson v. Fortune (1859) 18 U.C.Q.B. 520. :
Loder v. Creighton (1860) 9 Upper Can. Common ;;Ei#f“\\\ﬁ—_,;ﬂ
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[1934) 2 W.W.R. 123 (Sask. C:A.).

See Anglo-Italian Bank v. Davies (1878) 9 Ch. D. 275
(Eng. C.A.) per Cotton, L.J., at 290 - 291. And see
Goodbun v. Mitchell (No.5) (1929) 38 Man. R. 395,
[1930] 1 D.L.R. 580, [1929] 3 W.W.R. 622 (Man. C.A.).
Also cf. Dunlop, Some Aspects of the Charging Oxder

as_a Remedy gor Unsecured Creditors (1967) 3 U.B.C.L.
_Rev. 83 and Dunlop, Execution Against Personal Property

in Enigland and British Columbia (1972) 7 U.B.C.L. Rev.
171. . . " ) C

Anglo-Italian Bank v. Davies (1880) 9 Ch. D, 275 at

283 per Jessel, M,R. (Eng. C.A.).. See also Garry
ance Corp. v. Heizman and Smith’ (1939) 47 Man. R.

129, [1939] 2 D.L.R. 758, [1939] 1 W.W.R. 541 (Man.).

Anglo-Italfan Bank v. Davies (1880) 9 Ch. D. 275 at
290 per Cotton, L.J. (Eng. C.A.).

(Alta.,) R.S.A. 1970, c. 193.

Re Pope (1886) 17.Q.B.D. 743 (Eng. C.A.). And see
Mennopite Mutual Fire Imsur. Co. V. Heinrichs [1932]

l W.W.R. 218 ﬁSaqk.). ¢

(1893) 1 Q.B.D. 551 (Eng. C.A.).
1d. at 554.

\

Id. at 555. AAlso see Kuss y; Kuss (193$) 43 Man. R.

340, [1935] 4 D.L.R. 77; [1935T 2 W.W.B. 561,

'Mat thewson v. Stredicki (1924) 18 Sask. L.R. 482,

Stoehr and McPherson v. Morgan (1929) 24 Sask. L.R.
18, [1929]) 4 D.L.R. 301, [1929] 2 W.W.R., 577, '

‘Gore v. Bowser (1855) 3 Sm. & GLff 3 at 8, 65 E.R.

537 at 540; Aff. 24 L.J. Ch. 440, Neate v. Duke of
Marlborough (1838) 3 My. & Cr. 407, 40 E.R. 983

and Anglo-Italian Bank v. Davies (1878)'9 Ch. D. 275
(Eng. C@A.s. But in Ex parte Evans, 'Re Watkins

(1879) 13 ch. D. 252 (Emng. C.A.) it was held that it
was no longer necessary for a creditor seeking equitable
execution in aid of elegit to previously sue out a
writ of elegit. In the absence of an express judicial
statement to the contrary, it would not seem safe to
rely on this decision as also applying in the case of
équitable execution in aid of execution by fi. fa.

T,

I
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(Alta.) R.S.A. 1970, c. 193.

! 499  Smith v. Cowell (1880) 6 Q.B.D. 75 (Eng. C.A.).

Cf. Holmes v. Millage (1893) 1 Q.B. 551 per Lindley,
L.J., at 556 - 55A., This procedure relates to
applications for equitable execution of a kind other
than granting a receiver or an injunction as the
procedure for obtaining the latter is expressly dealt
with in section 34(9) of the Judicature Act, R.S.A.

1970, c. 193.
[1917] 1 W.W.R. 1497 at 1506.

Anglo-Italian Bank v. pavies (18&$8) 9 Ch. D. 275
Eng. C.A.) per Cotton, L.J. at 291.

See Re Manchester & Milford Ry. Co., Ex parte Cambrian
Ry. Co. (1880) 14 Ch. D. 645 (Eng. C.A.) per Jessel,
M.R. at 653, Neate v. Duke of Marlborough (1838) 3

My. & Cr. 407, 40 E.R. 983 and Anglo-Italian Bank v.
Davies (1878) 9 Ch. D. 275 (Eng. C.A.). '

Eg. inkhppdinting'a receiver in aid of execution under
the writ of elegit. See Anglo-Italian Bank v. Davies
(1878) 9 Ch. D. 275 (Eng. C.A.) at 283 per Jessel, M.R.

Re Manchester & Milford Ry. Co., Ex parte Cambrian Ry.
Co. (1880) 14 Ch. D. 645 (Eng. C.A.) per Jessel, M.R.
at 653. o

506 °  See Holmes v. Millage (1893) 1 Q.B. 551 per Lindley, L.

)

[

J. at 555 ~ 556 (Eng. C.A.). And see Royal Trust Co.
‘v, Kritzwiser [1924] 3 D.L R. 596, [1924] 2 W.W.R. 760
(sask.): :

507 . See John Degre Plow Co. v. McEachran [1930] 1 W.W.R.

561 (Alta. Master in Chambers) and Weidman v. McClary
Manufacturing Co. (1917) 10 Sask. L.R. 142, 33 D.L.R:
672, [1917] 2 W.W.R. 210 (Ssask. S.C. En Banc) as to .

. obtaining a receiver of purchase moneys payable to an

xecution debtor under an agreement for sale. See

‘ Kirk v. Burgess (1888) 15 O.R. 608 and Cochlin v.f

Clgpar

~

Massey Harris Co. Ltd. (1915) 8 Alta. L.R. 392 at 397
per Beck, J., (DisSenting in part) as to obtaining a

Jreceiver of»rents,Payable to an execution debtor.

pl

Alta, Rules of Court}

509 ‘See Talbourdet v. Junker (1927) 22 Alta. L.R. 435,

{19277 2 D.L.R. 175, [1927] 1 W.W.R. 495 (Alta. A.D.).

210
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510 Scott v. Scholey (1807) 8 East 467, 103 E.R. 423, and
Gore v. Bowser (1855) 3 Sm. & Giff 1, 65 E.R. 537,
Aff. 24 L.J. Ch. 440. ' '

511 Alta. Rulgs‘of Court.

512 See Re Manchester & Milford Ry. Co., Ex parte Cambrian
Co. (1880) 14 Ch. D. 645 (Eng. C.A.) per Jessel,
M.R., at 653. : ‘

513 Cf. Talbourdet v. Junker (1927) 22 Alta. L.R, 435, [1927]
2 D.L.R. 175, [1927] 1 W.W.R. 495 (Alta. A.D.) and
Langstaff v. Squirrell (1924) 18 Sask. L.R. 250, [1924]
1 W. W.R. 1265 (Sask.).

514 See Segy v. Sommerville Hardware Co. Ltd. [12}7] 1 W.W.
R. 1497 (Alta. A.D.) per Harvey, C.J. at 1498 and per
Scott, J.,.ap 1500.

515 See Neate v. Duke of Marlborough (1838) 3 My. & Cr. 407,
40 E.R. 983. ‘

516 See Legg v. Evans (1840) 6 M. & W. 36, 151 E.R. 311.

517 See Morton and Cowell v. Hoffert [1924] 3 D.L.R. 16,
[192%] Z W.W.R. 529 (Alta. A.D.). |

518 See Seay v. Sommerville Hardware Co. Ltd. [1917] 1 W.W,
R. 1497 per Beck, J., at 1507 and John Deere Plow Co.
v. McEachran tl930] 1 W.W.R. 561 (Alta. Master in
Chambers) C

519 - See John Deeré Plow Co. V. McEachran [1930] 1 W.W.R.
561 (Alta. Master in Chambers). '

520  Hudson's Bay Co. v. Bullock Farms Ltd. [1925] 2 W.W.R.
559 (Alta. S.C. Chambers) and see also Foss v. Sterling
Loan (1915) 8 Sask. L.R. 289, 23 D.L.R. 540, 8 W.W.R.
1092 (Sask. S.C. En Banc), Can. Pac. Ry. Co. v. Silzer
(1910) 3 Sask. L. R. 162, 14 W.L.R. 274 (Sask.), Ranney
v. Stirrett (1911) 18 W. L.R. 5 (Sask.) and Weyerhaecuser
v. Scott121924) 18 Sask. L.R. 374, [1924] 2 W.W.R. 605
(Sask. K.B., Chambers). But see Dunlop, supra, n. 112
at 257 - 258. |

521 Hudson's Bay do.gv. Bullock Farms Ltd. [1925] 2 W.W.R.
559 (Alta. S.C. Chambers), Foss v. Sterling Loan (1915)
8 Sask. L.R. 289, 23 D.L.R. 540, 8 W.W.R.. 1092 (Sask. =
S.C. En Banc), Ranney v. Stirrett (1911) 18 W.L.R. 5
(Sask.) and Weyerhaeuser v.. Scott (1924) 18 Sask. L.R.
374, [1924] 2 ‘W.W.R. 605 (sask. K.B. Chambers) But
see Dunlop, supra, n. 112 at 258, note 52, '

522 Hudson's Bay Co, v. Bullock Farms Ltd. ([1925] 2 W.W.R.
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;. See Scott v. Scholey (1807) 8 East 467, 103 E.R, 423,
. Gore v. Boweer (1855) 3 Sm. & Giff 1, 65 E.R. 537,
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559 (Alta. S.C. Chambers). And cf. Can. Pac. Ry. Co.
v, Silzer (1910) 3 Sask. L.R. 162, 14 W.L.R. 274 (Sask.)
and Weyerhaeuser v. Scott (1924) 18 Sask. L.R. 374,
[1924] 2 W.W.R. 605 (Sask. K.B. Chambers). See Hay v.
McCulloch's .Ltd. [1930] 1 W.W.R. 434 (Alta. A.D.) in
which it was held that if a purchaser under an agree-
ment for sale gave up all his interest in the land to
the vendor the execution creditor of the purchaser
could not maintain his caveat against the vendor's
title even if the vendor was obligated to r sell the
land and to pay the purchaser a certain sum out of the
proceeds of the re-sale.

But see supra pp. 99 - 100 as to it being theoretically
possible that, as between a creditor and a debtor, a
writ may bind the debtor's interest in land from the

teste of the writ. This suggests the possibility that

under the present legislation the sheriff may be able.
to seize and sell a legal, but unregistered, interest
in land under a writ of fi. fa. even 1f the writ is
not filed at the Land Titles Office. ®

See Thom's, supra, n. 294 at 452 - 459, k o o

(1912) 19 W.L.R. 787 (Man. K.B.).

(Alta.) R.S.A., 1970, c. 114.

See Rigby v. Rigby [1921) 1 W.W.R. 397 (Alta. C.A.).
(1959 - '60) 22 D.L.R. (2nd) 768, 30 W.W.R. ...S.) 407
(Alta, S.C.). See also Heiden v. Huck [16 5 W.W.R.

446. (Alta. S.C.).

See supra pp;’70 - 74 and pp;\BZ - 83.
See supra pp. 153 - 155, |

[1971] 5 W.W.R. 446 (Alta. S.C.). | | | 5

Aff. 24 L.J. Ch. 440 and Bain v. Pitfield (1916) 26
Man., R. 89, 28 D.L.R. 206, 9 W.W.R. 1163 (Man. K.B.).
As to beneficiaries‘under wills see Dunlop, supra,

n. 112 at 266.

K

P

(1832) 1 H.L.C. 72.

Also see Re Judgments Act, R. v. Hamilton (1962) 39 E
W.W.R., 545 (Man. Q.B.) per Ferguson, J., at 564. - ‘ g@

(Alta.) R.S.A. 1970, c. 148.
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Supra pp. 109 - 114.

See Scott v. Scholey (1807) 8 East 467, 103 E.R. 423
and Wallace v. Smart (1912) 19 WL.R. 787 (Man. K.B.).

See Kirby v. Dillon (1824) Coop. Pr. Cas. 504, 47
E.R. 623, Neate v. Duke of Marlborough (1838) 3 My.
& Cr. 407, 40 E.R, 983, Anglo-Italian Bank v. Davies
(1878) 9°Ch. D. 275 (Eng. C.A.), Beckett v. Buckley
(1874) L.R. 17 Eq. 435, Wells v. Kilpin (1874) L.R.
18 Eq. 298 and Proskauer v. Siebe .[1885] W.N. 159.

Seé Scott v. Scholey (1807) 8 East 467, 103 E.R. 423
and Gore v. Bowser (1855) 3 Sm. & Giff 1, 65 E.R. 537,

' Affo 24 L.J.‘Ch. 440- ‘ . &

543"

544

545
546
547
548

549

550

Giguere (1909 - 10) 12 W.L.R. 245 (Sask. Full Court).

' See Thornton v. Finch (1865) 4 Giff. 515, 66 E.R. 810

and Bullus v. Bullus (1910) 102 L.T., 399, as to an
injunction being a form of equitable execution.

(Alta.) R.S.A. 1970, c. 198. See Brown v. Sage 11
Grant 239, Wason v. Carpenter 13 Grant 320 and Cochlin
v. Massey Harris Co. Ltd. (1915) 8 Alta. L.R. 392
(Alta. A.D.) per Beck, J., (dissenting in part) as to
an execution creditor being able to obtain an injunc-
tion "restraining ‘the diminishing of the value of the
land bound by the execution by the. cutting and removal
of timber." (Id. at 397). ' ‘

Stoehr and McPherson vi. Morgan (1929) 24 Sask. L.R. 18,°
TT929] 4 D.L.R. 301, [1929] 2 W.W.R. 577.

‘See supra pp. 153 - 155.

The writ of eiegit ﬁay have been a mefhod of execution
which could be used in Ontario at one time. See
Doe ex dem McIntosh v. McDonell- (1835) 4 0l1d Series King's

.Bench Reports (Upper Canada) 195. .

(1874) L.R. 9 Ch, 229, 43 L.J. Ch. 372.

See cases cited 1in Halsbury, supra, n. 3 at 111 - 112,

o

Id. at 112.
(Alta.) R.S.A. 1970, c. 198, : , )
It seems that under this éection an executioﬁecreditox

can file a writ against land owned by the debtor and
registered under an alias. See Re Gaar Scott Co. and

[1917] 1 WiW.R. 1497 (Alta. A.D.).
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551 Id. at 1506. - | AW
552 [1971] 5 W.W.R. 446.
553 Id. at 449. Cf. Re Land Titles Act and Cockshutt Plow

Co. Ltd. [1920] 3 - W.W.R. 1069 per Harvey, C.J., at
1071, ' . .
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