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~. \
,'Matéimoninl property 1s undergoing refory 1n many conntxieo at
the present time. The slow speed ofs that reform

of the issues involved and thJ central position they ‘occupy in our soc-

&

{ety. The various studies being made in Canada, and the studies that have

been completed are a microcosm of the greater moverient: : a movement that,

‘in turn, reflects changing attitudes about the 'place of Qomen' in society

A
\

and‘a revisidn of our sexist conception of roles .of Spouses in marriage.
Wezexamine the proposals put forward by the Alberta Institute%of
Law Research and Reform for a deferred sharing regime in Alberta. fhis
study is necessary because our aim is to show some‘of the conflicts of
laws problems that will arise should this regime be introduced for Alb-
erta. A conflicts paper, eSpecially one»dealing with matrimonial prop-

erty, must be clear as to the concepts being'dealt with.

We also set out the common law conflicts rules on matrimonial

property. We delineate a new aoproach to characterisation in matri227~
g !
ial property conflicts and iﬁ\copflicts ‘generally. Examples are g en

" and discussed of cases that have failed to adopt a realistic character-
\

isation of tbelssues involved,and of cases that have adopted what we\

havq termed a 'functional characterisation'. Choice of law rules are \

disLussed as well.

! -
§ The second part of our thesis explores,the conflicts off laws "

prqblems that will arise should Alberta'introducefa deierred'sharing

regime. We discuss problems of the Alberta regime in isolation, as it

‘.
Lo
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were problemns of application due to interpretation etc.. We also disc-
uss provlems that will arise should the Alberta regime have to interact

with the matrimenial regimes of any of the other provinces as they now

stand. Our last chapter in this section discusses interaction of the
: \¥

proposals {or Alberta with the pfopOSals for Ontario and Manitoba.
¢

It i's believed that the studydof the Ontario proposals ig particularly

b
valuable as untario will probably provide the example to be followed in
' ;

matrimonial 1 ‘operty reform for many other provinces.
N

Our concluding chapter explores the possibility of a solution to

i

the problems we have outlined. The}basis of our solution is the recent

Hague Convention on the law respecﬁing matrimonial property regimes.,
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They "say T shot a man named .=y,

And fook his wife to Italy.
She inherited a million bucks
And when s%s died it cEhe to me.
I can't hefé.it if I'm lucky!
Idiot Wind.esees

Dylan.
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PARET ONE

Tn this, part one of our thesis,we will attempt to set the stapge for oﬁr
consideration of the conf}icts problems that will arise should Alberta
introduce a.deferred sharihg-rcgime. The Tntroductory chapter gives a
history of matrimonial property in vnriéhs'jufisdictions,including Can-
ada and England. Our second chapter describes the proposdls put forward’
 for a deferred sharing regime in Alberta. No study of the conflict of
laws innmatrihonial property can hope to pe successful unless one 1is
sure of the kind of regime oné is dealing with; The é;ses are bedevilled
by loose usagerf terminologj that cloudé basic issues, such as charac~-
.térisation. Our description of the>substantive ﬁarts*of the proposals is
accompanied by a certain amount of comméﬁt. Where this comment 1is not
directly related ## our field of study it may be of interest to show
other prbblems that may arise with the proposed reéime.

Our third and fourth chaéters set out the common law rules that
obtain in relation fo matrimonial property conflicts. A suﬁstantiél part ’
of this discussion is devoted to cﬁaracterisation. Our study, as far as
it relates to Canadian jurispruderice on the subject is, of necessity,
somewhat inconglusive, due to the lack of relevant cases. Our aim in this

s

section was no¥y to reach a conclusion where lack of data-made a conclus-

ion pointless, but £o asit relevant questions and set out some of the

3
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answers. that have been considered for th‘ese questions.
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CHAPTER 0%
b _ TITTRODUCTION

I History of Matrirmonial Property

Tt {5 perhars axiomatic to remark fhat~the lgu on matrirbnial
property {s undezgoing change (n prnct{cally all of the western world.

A general Missatisiaction wifh the way in which the law assigns owner-
shiy of oroperty between the spouses has led many countries to consider
‘how their 1#%5 on marital property may ba adapted in orier that the law
may tare greater nccoupt of social reality.

It {5 the intention of this introductory discourse ;o take an
overview »f this ferment, and to set the stage, as it were, for our
considieration of the moves for reform that are being made Iin Alberta

]
and in the rest of Canada. We shall also attempt to show how the reform
of mstrimonial-property law has significance for private interﬁational

law. Tt will be shown that our stﬁdy is valuable for a number of reasons,

both practical and academic.

One of the first céuntries with a civil law or Romenist system
to reform its matrimonial prope}ty 1 * France. The law of July I9€5
o I
aimed at"4 sweeping reform of the Fr nch me rimonial property regime".

_Prior to I9€5 France had, as its lega 2givz, Or as the system %pat app-

. '

lied between sﬁauseé in the absence of any agreement 4o the contrary,
wnat is usually described as chmunity of property. Comﬁunity.of propefty
was a csﬁplex system 9f co-ownership between the spauéés‘of certgﬁnl“ |
classes of assets., Certain classes of assets were exemﬁt from the comm-

uﬁity, acd there were elaborate provisions respecting administration of

Ib



the varisus classes of assets. The pre-To65 regime had its mediévnl
origins in the cudtoms of France, and had evolved frﬁm 2 system where
. /
the husbanl really had control of all of the property of both spouses,
to the stage where the nusband and wife were almost equél partners as
faf as thelr mat:imonial propéfﬁy was concerned. The pure cstructure of
ghe legal rcgimé fial been amended over the years to take account of the
eméncipation ol murriéd women, but its onrigin and theory left many diss-
atisfled. Many couples preferred to contract for é conventional reéime
that would reflect the equality between the partmers,wqr-eyen fof sep-
aration of property. It was felt that the time had come to adopt ahéew
sys&em.ns the one that would apply automatically. The law of July‘I965
introduced commnity of acquisitions as the legal regime. The husband
was still)veéted with administration of the fund in commudity but now
he must get his w}fe's consent to all important trahsacti*ds. His power
of free administration may now be regarded as exceptional. EZach party
| has full power of control over hls or her own assets, i.e. those not
included in the cormunity. _ _ J
The movement for reform of the matrimonial regime in France was

re:y aimin@aqt>complete separation of property, and the new legal
r=~‘~> may be regarded as something of a comproﬁise between community
and separation. of property. Indeed;the newv regime has been described as
"a fraud] in that although it is described as a commrity property regime

. 2
it is, in essence, one of separation.

/

The pfocess of‘reform of matrimonial property law i?jgccommon
law Jurisdiction may also be outlined to show the same proce&s of reform

as was identified for France, taking place.in the opposite direction.

O



The thrust of the Rngl}sh Married Women's legislation of the late I9th
and early 20th century was to ma'te married women separate as to property.
The general rule beca&é’that marriage, of itself, had noJeffect on the
property félationé of the parties.-*'Separation of property', however,
while it may be fair in theory, is manifestly unfair in practice. For a
detailed account of the injustice ‘that may be caused to a non-earning ‘
spouse (typically the wife) reference is made to the introductory sect-
ions of the variomg reports by the provinces on matrimonial prbperty
reform. Basically tdelinjustice is caused by the :fact £hét as 1t is the.
husband who e;rns thé/money with which assets for the. family's use are
acquired, when the time comes to say who:owns what, these assets w;ll.
stand in the husband's name. The wife may have worked egually hard at )
' home, but this fact iskﬁbt significant underra system of separaﬁion. .
Couple this with the fact.that a wife'é position on the labour market
will be ﬁuch less strong than that of her husband after, say, twenty
yearg‘ofVChild’raising, and one can see that there is a strong case for
giving'her property rights in the‘assetsvthat h;ve been acquired by the

S ' 3
cguple duriné married life together.

TﬁevEnglish courts tried to rectify the inequitable position of
the wife (or at least of the non-carning spous;) in a series of cdurag—
eous decisions during the I95Q'2.The attempt to give the’homemaker an
ééuity in 'matrimonial assets' was, however, defeate}'by the Hduse of
Lords in the landmark cases of’Pettitt v. Pettitt and Gissipg V. GissinZ.
These cases establishea that there was no basis in law for giving a non-
contributing spouse a share in whgﬁ\weﬁé,erroneously termed 'matrimonigl

- assetg' in the absence of 4ntention to share; difficulty in .assessing

that shére, given the necessary intention, did not Justify application

~



of the maxim ‘'equality is equity'.

One can trace.a similar attengf in the Canadian common-law courts

. 6
at rectification of the inequalit& of separation. The courts of Alberta,
7 : | 9 /
British Columbisa, Manitoba, and Saskatchewan all have decisiong that geek
to interpret the common law of separation, and the English cases, as fav-

ourably as possible to a doctrine of matrimonial assets: The Supreme
IO
~Court of Canada in Thompson v. Thompson stated that the better course

would be to introduce sharing of matrlmonlal assets %y legislation rath-

i
~ _ .

er than by "the exercise“of immesurable discretion under [§¥$ equivalent
of the English section I7 of the Married Women's Property Act]".

The Supreme Court of Canana'finally put an end to any attempt at
rectification of the law by !'judicial legislation; in Murdoch v. erdocg?
The ratio of Gissing and Pettitt was‘applied by the Supreme Court and |
the full force of separation of prOporty restored.'This decision received
wlde publicity and wss at_loast partialiy reéponsible for the agitation
-for reform.

' England's system of separation of prOperfy'has been somewhat tem-
pered by a statufory system of discretionary distribntion of spouses!
assets on the dissolution of marriage Deferred sharing was examined by
the Law Commision of England but no form of matrimonial property has
been introduced yet. |

As for the Canadian common law Jurisdictions, some have alreadyz
started the process of reform, most are still considering proposals by
the various . law reform bodies, Most are examining tge feasibility of

deferred sharing, which is a system which could be described as mid-way

between full community of property and separation of property.hWhiie



with community of property, the goods to be shared - thec shareable

assets - are owned jointly-during the lifetime of the parties, with def-
/‘ . ' . /
erred sharing, each party is separate as to property until the time

-

comes to divide the shareable assets. Each party is practiCal;y free to

deal with his or her own property as-he or she pleases. There are

 certain restrictions on the.power of free alienation to prevent one

party divesting himself of all of his property in grder tc deféat the

claimé of the othef spouse at tﬁe time of the dissolution éfmfhe marriage.
Deferred shariné, or participatioﬁﬁin aéquisitioné} as it is var-

iously called, has been introduced in other countries such as West Germ-

’

any and Sweden. It is the system that was introduced in Quebec in I969
as the new legal regime. This system has found favour in so many Jjuris-

o

Adictions; and is likely to be the one enacted,for at least some of .the -
provinces of Canada, because, it is submitted that it is the one which
does the best job of "reconciling theﬁdegree‘of separation necessary

for the economic independence of spouses who work; with the desire tp
I
pool the fruits of their work".
N ‘
It is the strain betwéen_these competing obJjectives. that has led

many common law-Jjurisdictions to consider some form of commnity and
that has. led many community property Jurisdictions to blend in a degree

of separation. The reformimg processes going on in each type of Jjuris-
o
diction may be seen as aiming at,or working towards,a central position

whe;e the conflicting desires outliﬁed above will be reconciled - each
-system coming to that central position from opposite ends of the spec-
trum. - |

It is believed thatfdeferred"shafing is probably about as close

to the ideal cerntral position as one can gét; It is not the perfect
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system. No svstem or rule can hope to regulate perfectly a relatmonship
s complex and as varied as that enjoyed by married couples. It may

as
and improvements on the svstem as enacted/else-

have certain dravbacks
\ 15
where, should always be considered. /
o
av

Matrimonial Property Reform and Private International Law
l

IT.
together of the systems of separatlon and/community

The drawing\
raises interesting problems for the student of private interxational law,

It was relatlvely easy-to 1dentify the kinds of rights that a spouse had
as that

under separatlon of property and under communidy of property,
od. Under separation of property a spouse,

term was traditlonaly underst
i&s in the property of the other spouse by

by and large, acquired no rig
Therefore, on a change\of home, no rights

virtue of the fact of marriage.
orward and taken account of under a new legal

needed to be carried f
system. Under the traditional civil law commnity a spouse generally hed
a change of

rights of ownership in the commnity propexrty. Therefore, on
and would be recmgnised under =

home, these rights would be carried forward
the new law. When one 1is degling with a hybrid system however, 1t may
not be so ‘easy to identify rights, as they arertraditionaly understood
or the lock of them, in the assets which are to be shared. On a change
of home,"therefore, it becomes more difficult to say what significance —

spouses' contact with a deferred sharing regime has. The rights they may

e
7

have had under the deferred sharing regime of a former home msy not be
rvested' as that term is traditianaly understood. How, therefore, ar

the expectations of the Spousesfto be fulfilled?
acterisation - characterisation

' ,The problem is really one of char
or classiflcation of the interest that spouses may have had under def-

.



erred sharing. Our study wjll seek to show how problems of classmfication,

when deferred sharing régimes, and other systbms of matrimonial property,

are being dealt with, may be‘approached;

The study of the introduction of cormlinity elements into common

law Jurisdictions is interesting to thewconiiicts student for otner
reasons. While the common law system of separation of property gave
spouses no rights in each others' property by virtie of the fact of mar-
riage, the common law jurisdictions did try to compensate for this by

giving a spouse, particularly a wife, extensive rights to the other's

property, on that’other!s death. The idea’ of sharing mortis—causa was
even allowed to overlap, as it'wére, into the situation where marriage
was dissolved EEEEE“XlEEE of the tuoispouses, in some Juriséictions.

An 1nteresting example of this,existed in Scots 1aw. On divorce, the\

. 16
led to if the marriage had been dissolved by the partner's predecease. //
/

innocent party might claim the rights that they would have been entit« ‘> i

In commnity jurisdictions the idea of sharing the community,
and suc:cession rights,were always combined. We will see later that thc
small succession rights (as that term is understood in the common law)

- accorded_to a French or Gueb=zc widow are explainable by the extensive.
3

rights s§é7has in the community pronerty on dissoiution of the marriasge -
by dcath.

- It is clear that the leg ="-"< -~ intention of community systems’
on dissolution of marriage by de:. %t 7ely matched by the successioni
rights of the‘common law, The in. i >f deferred sharing into .

. common iaw jurisdictions mayileea t. . i~ the arez - succession ;Q
and dissolution on deatn. While duplic: she “ghts gii=2 to a |
J | '. «

e
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surviving seouse may be taken account of withln the context<;% a domes=
tic system, the fact that different legal systems may.be used, under
trad1t10nal~couflicto rules, to decide matrimohial ;roperty rights and
succeesion rights’gives rise to seripus conflicts of laws problems.

These problems can only be solved by a new approach; We will attempt to

delineate that approach.

’

It is believed that our stﬁdy of the conflicts of laws probiems

that will.arise should Alberta introduce a deferred sharing regime is

‘valuable on two levels,. The first level is that of immediate practicel
value; by exposing some.of the problems in advance of enactment of a
deferred sharing reglme, the' problems may be taken account of by the
legilators and avoided. Our study may do no more than indicate “that
préblems of private international law will arise. if, as vulgar parlance
wouid have it,'ye ralse the conscieusneés of the legislat:¥§ conflicts-
‘wise, we wi}l have achieved something worthwhile.

The second level relates to the value of the study as an academic

exercise. The introduction of community elements into the common law of

. Alberta haswcertéin implications for the conflict of .laws that-we have

.
already outlined. These implications-lead us into a consideration of

some of the most basic aspects of the conflicts of laws. Characterisat-
ion has been mentioned.
Characterisation problems are often the unrecognised basis of

7
many cases with relevant foreign elements. DICEY puts it well when he

18
of characterisation, but poor in judicial discussion of the problem".

_ tells us that "English law is relatively rich %zﬁhases raising\questionsr

How much more true of the law of Canada and Alberta, where even fewer

\ : . .
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conflicts cases, let alone cases dealing with characterisation 15\“§> W
19

reach the case reports. Our otudy glves us-a wax into areas that raise

characterisation problems and the opportunity to discuss. how these

nroblens might be approached. | |
'Matrimonial prqperty generally may be considered one of "“the most

interesting areas of conflicts of laws. Characterisation was first rec-
’ 20

ognised as the result of a marital property case in the nineteenth century,

Other matrimonial property cases figure as landmarks i the Jurisprudence
2T N
of characterisation.

-
~

Matrimonigl property cases also raise another issue fundamental

to-the conflicts of laws: the old mutability v. immutability controversy'i‘ \
L) H \

that runs-through much of what will follow,really comes down to the que-
stion of when do people cease to be governed by a law'that they have
lived under in the p&st and when do they form a olgnlflcant connectlon )

My,

with the law of a Jurisdlction that they move to?

I
|

ITI. Autﬁoritiés Drawn On

ln our study!we have borrowed extensively from the decided cases,
and thefjuristic wri 1ngs of Scotland the United States and England. It
may be considered strange that for a country with a system of community
property already in/ operation in one of the prov1nces,'a relatively
llbe#;l divorce la and a high degree of inter- provincial #mobility
there are so few cases on the conflicts problems that can arise in relat- 1,

) ionfto matrimonial prOperty. It may be that the expense of conflicts
! . :
litlgation leads to\many cases being settled out of court, In any case,
the paucity of repo ned decisions makes our bog;oﬁing from fcreign . g
A

sources necessary. also gives us an insight into the ways in which

C . _
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Bther‘jurisdictions may handle the problems that are yet to confront the

~

common law provinces of Canada.

On the other hand, Canada may be considered fortunate to be in
such géographical, and berhaps'jurisprudenﬁial, pfoximity to a country
that has been described as a "conflicts of laws laboratory, a uniquely
favourable setting in which to observe - and to reflecﬁ upon the problems
of private international laif. Fortunate indeed, for Canada may také the
\ v

fruits of the experiments without having to péy the price'of research in

judicial time and public money.
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CHAPTER TWO

THE MAJORITY REPORT OF THE ALBERTA INSTTTUTE

. - \
OF LAW RESEARCH AND REFORM REGARDTNG MATRIMONIAL
PROPERTY

A

/' -

BN ’ . /
" In I97I the Institute of Law Research and Reform was asked by

%
thé Provincial Leg;slature of the Province of Alberta to carry out a
study on "the feasibility of legislation which, upon the dissol@tion
of‘marriage;would give each spouse the right to an equal share in the
qssets accumulaﬁed %?ring marriage other than by gift or inheritance
from outside sources:” The report of the Tnstitute was'publisheddin
August I975 after various preliminary steps which included a survey of
married coupies‘ ownership of property. A working paper wés a}So c?rcu-.
lated with a questionnaire{ Submissions were taken from a wide range of
interested organizations. - \

The Regbrf falls into the' followfng parts: after an introduc-
t}on and canvass of the existing law of matrimonial property the prop-
osals'forwchgpge are put forward. The Institute was di;idéd as to whag -
would be ﬁbe best alternapive to the present’s;stem. Four of the members
of the Board set up to deal with this area recommend intfoducti&n of a
"deferred sharing regime! Three of the members of the Board rec;mmend
A;ntroduction of a judicial discretion to divide propefty of the husband
or of the wife,or of them both, on dissolution of the marriage and upon
certain other events. If is the intention of this chapter‘fo delineate

the features of the;majority repoft:and, more gspecially, to identify

those aspects of the recommendations that have special significénce for

L:‘:.t:: -5



--ded to 2pply to couples already married and living in Alberta. The

I3

the conflict of laws.

I. Rules of Application.
Tt should be made clear at the outset that the majority report

£ '
» - . . - .
really involves two distiggt proposals. One of these proposals is inten-

other prgposal is intended to apply to couples who are not married and
living in Alberta but who marry after'the legislation is enacted and live

in Alberta,and to couples who are already married and who cbme to live

in Alberta aftex e legislation is passed. We perceive at once, thgré-
fore, a rule of application fundamental to our study. What are the policy
reasons for such a differentiation?
The proponents of the majority system accept the
-principle that a husbandand wife should share the
economic ggins which they make. They think, however,
that it should not apply to couples already married
_ and living in the province. The retroactive®inter-
s ference with -the mutual rights and obligations of
; ’ the husband and wife would in’ their opinion be too
harsh if it is automatic., N
In the case of couples already married and living in the.province at the
time the recommended legislation is passed, the Board proposes that the '
court be given a discrétionary power of distribution not unl®' . “hat
which is recommended by the minority proposal.
"Why does the Board f::%. justified in applying its deferred sha-
ring regime to couples already married and coming to the province?

Cogent arguments are put forward against such a proposal; the fact that

it would be as unfair to couples coming to Alberta to interfere retro-

-actively with their matrimonial property rights as it would be in the’

case of couples already married and living in the province, and the

Tl v s



3
possibility that it would discourage "veople witii money' from setftling .

in the provincé. However,tihc Roard feels that "The co:ple move to
Alberta bZ choice and should be taken to have aécepted the law of
Alberta."

-It 1s felt that the Board is nbt just:ried in applying a'danbfe
standard in this regard. Couples from other provinces Oor Irom outside
Canad&}should not be treated differently from tnose already mnrr:ed and
living in Alberta. To say>that by coming to Alberta they must be taken
.to have chosen.to come to Alberta is to ignore a host of economic and
other pressures th;; may well have played a decisive part in the dects-
ion to move. Such é statement also tends to show a disregard of the
fundamental oﬁject of private international law which is to do justice

between parties in spite bf the territorial limitations of domestic

legal systems. —_ _

The Board does, however, temper its proposal by allowing;a couple

coming to Albe}ta to agree that-.the sytem of deferred shafing shouz" not
apply to them (a rather unrealistic suggestion in light of the fact th—~

few couples address their minds to the problems of matrimonial propert; .
™~

.

' 2
let alone egférxigto a legal agreement®on the subject) and by stipulating

—

that

! the court should have a special discretiom to. vary
the shares of the couple if it would be reasonable
to infer that they wopuld have ordered their affairs
differently if there had been a deferred sharing
regime applicable to them earlier.s

While such a power in the court may or may not be workable, it is felt
that it does put on the court the onus of finding the sort of non-

: =y
existent intention with régard to matrimonial property that mbst/ﬁbuples

(

Ik

L



IS

rave, '
N

Toe o rroblem of avpl.ontion af toe propaced statute and tae prop-

S, quite apart from the criticisms witn regard to policy
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Youelled o e ne o cantld :
levelled cere, As snave serious implicat:zns far the conflict of laws.

The conclusion of tne mafarity of the Boardl
that ~ v-tem of distributisn 57 pains by ‘udicial
i.sc™vian aao0uld aoply to counles nlready married
and neb.tially resident in Aldberta, and thnt a system o
7 Iarerred sharing should nrply O “anse wno establisn

X A Cchron nabrtial res:dence o Alberta after the rew
-~

law comes into arce6

we will now examine the {mport of these terms;"distridbution of rains by

Al
sudicial diser:..on” and'deferred sharing".

"7, Deferred Gharing Inter-Vivos.

The essence of deferred shering entails each spouse being separ-

as to proverty during married life together, .n micn the same way

.l
as they are at present under the law. There would be means by wnhich:
one spouse <ould prevent tne other Irom alienating allgh.s cor ner prop-

erty in order t5 defeat the first spouse's claim. On breaxdown of marr-

Ly P

led “7fe or on dissclution of the marriage the spouses would share the

Sooe 1ins each -f them had made during married li{fe together.

A lot ~2 could be spent setting sut the minutae of the

report. This would nst be a worthwhile exercise as all the proposals
2

and r:commendations are clearly set out in the report itself. In the

present context a broad brush is a more useful tooi, and only those

oroposals which are considered the most germane to this thesis will be

\ i

dravn in detail or highlighted with compent.

%

-
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During marri:aye each spouse would be separate as to property.
This distingulishes the I[nstitute's proposed regime immediately from
what are commonly called "commun ty property regimes", where property
of the spouses may be co-owned or held in common. The Board Telt that
the advantages of giving each spdouse a present property right in the
assets of the other would be outweighed by the administrative problems
consequent to. the introduction of such a system,and by the fact that
pgople are unused to such a system.
Tpon dissolution, or breakdown of marriage during the
1¢fetime of both spouses they snnll share the econ-
omic gains made by tnem during the marriage8
/l“' . )
tA i . . Q
The economic gains of the couple are defined to exclude property
p . . n-—» L)
owned by either spouse at marriage,or received-subsequent to marriage
' 9
by virtue of a gift or inneritance from a third party. Stress is laid
on the partnership aspect of marriage. That which is accummlated due to
the efforts of each spouse is usually only got due to Ehe indirect help
of the other spouse. This principle is again illustrated by the recomm-

10 S
endation that debts be shareable between tne spouses. The bad must be

taken with the g~ . ‘ » o o
_Provisici. .s made whereby spduges may agreé not to be.bo;nd by

the regime. Cuch an agreement may be entered into éither before or after

harriage. If made during marriage,ahd while the cbﬁple are subjéét to

the regime, the court ﬁhst approve of the fairness of suéh an agreement

to terminate §?e regime. Only wnen the approval of the court is given

- can the regime be sai@ to have been terminated:

A couple may agree before marriage that the regime is not to apply

to them. Such an agreement must be in writing and it must contain an

I6



acknowledrement, taken before a Commissioner of Oaths, that the spouse
whose right to receive a share of the other spouse's goods 1s affected,

understands that he or she is losing that %ight by virtue of the agree-
meh{'and that he or she 1is a party to fhe4agreement by his or her own

CIT . o .
fre- will. ‘

Similar provisions for cdntracting out of the statutory regime
are proposed in,respect of couples already married who, subsequent to

the paséing of the new law, move to Alberta and who, in the absence of

§ .
an agreement to the contrary, become subject to deferred sharin- Apart

from the rules designed to prevent overreaching, the Board recognises

that if a hueband and wife make an agreement with respect to their prop-

©

erty before they move to Alberta, and if that agreement is valld by "the’
12 :
%aw to which they were subject when it -was made" the law of Alberts should

Y

recognise it.
9 An interesting point may be broached at this point. Cen en '
agreement not to be bound by ﬁ e proposed regime for Alberta be implied
from the fact thap,,in the case of a married/eouple coming to live in
vAlbertabafter the passing of the proposed legislation, at the time of
the marrlage it is presumed that the couple intend their property rights
to be governed by the law of the husband's domicile? Can the presumption

) o
of what may be the common law choice of law rule imply an agreement to

exclude application of the Alberta regime? . ’ s
This question brings us, it is submitted, into the conflicts
‘of laws controversy'uspally known as the mutability versus immutability

argument, a controversy that will be addressed squarely in the succeeding

chapter. Applying that controversy to our case,we ‘may ask if the fact

I7



\
\

that a husband's domicile at the time of marriage is taken to rule
’/‘~\*§1on the property relations of the spouses 'at the tiﬁc of marriage ;
"N ,
( a rule which is partly predicated on the assumption that this will
be the actual matrimonial domicile, as the parties would, under once
\\' popular ideas move to the husband's domicile on marriage) mean that .
that law should always govern the parties' property relations, even
after a change of domicile? | -
The answer to our quespion‘regarding exclusion.of the regime by
implied agreement will depend on our conclusion to the mutability and .
immutability controversy. We wiil make a few comments at this stage
however, as the matter is rather fundamental to our study.
Tt may be that the answer to this prcblem will depend on the
the type of matrimoniai property regime the couple lived under in their
. old home. We will see later that,there‘is a tendency in civil law coun-
tries, such as France or (uebec, to ascribe to couples who marr& while
'domiciiedvin‘these countries, or while the husband at least 1is dohiciled
there, an agreement ihat the matrimonial prcgerty regime'cf that_jurisé

ﬂdicfion shall apply to them. This tidea of a tacit contympct is not one

“which 1s given much play in the jurisdictions that apply separation of

property-to married couples. We will argue, however, that while the idea.

13"
of a tacit contract may have validity in the domestic context it 1is not

’/\

a concept that should\have any bearing on the choice of law process. .

ey

— ‘ It may also be that as far as the prov181on being dealt with

N

a"’

here is concerned the ‘use of the tacit contract approach involves &
degree of circularity. It may be valid to~allow‘s§ouses' affairs to'be'

governed by an agreement which was valid by th%."law to which they were

~ .

18
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. A\
subject when the agreement was madet! The-agreement or contract has some

indepeddent existence. While the phrase wlaw to which they were subject"

g&mlzi~32';>definite number of laws because there is no connecting factor.

.

to 1limit the law chosen as the touchstone of validity, a eontract may
indicate the law which is tq’gevern it. The fixing of the preper law of
a contract is a common occurence(in private international law.

' Ir is less, Aefensible to . reason thusv The spouses once lived under
‘a law ?r‘in a jurisdiction that held that communityvef properﬁy applied
between the spouses by virtue of an implied contract; the spouses' affairs
should ‘be governed by thatilaw because the ag}eement is.val{d by. that
law. It is submitted that this‘is thefsame as saying that the law which
imposes a tacit contract will be applied.becaﬁse that law holds such a

Cea

tacit contract valid: By this process one is resolving the choice of law

process by reference to the law chosen. That is circular. ' ‘/\) '

It is submitted in any case,that the wording of the report (i.e.

if the spouses "make an agreement") ‘ndicates that ‘something more than

K]

an agreement implied by law would be required to exclude application of

‘the Alberta regime.

In makiég an agreement with respect to their property a couple
may stipulate all the rules that ere.to regulate their relationship or
they may merely vary aspects of the statutory regime. They may agree.ro
be subject to the disererioneg&\regime primarily recommended for

couples already living in Alberta before commencement of the new legis-

4

>

lation.

_ Once a couple are subject to the deferred sharing regime it



~

" make such gifts or transfers’and where 1t 'is felt there is "undue risk

"fa'r and just to terminate the regime" so order. Gains of each spouse

“acquiring a common habitual residence in Alberta) will rule on the

majority recommendation for unilateral application for termination for

requires a court order to terminate the regime. Such an order may take
the form of another order of the court termlnatlng the marriage or
ordering judicial separation. What shbuld be emphasised is that judic-

ial intervention is always required to end a regiret‘“

The first instance of regime termination described by the repert
is thét which foliows a joint application of the spouses. This is.the
procedure elready described where a couele agree to end the regime and
seek juditial aﬁpreVal. The court will,hon being satisfied that.it is

' I
up to termination and since the time of the marriage ere shared on ter-
minatien. fhie process may be distinguished from &n agreement not to be
bound by the reg;me which.mﬁst be made before marriage and which prevents
commencement of the-regime. An ante-nuptual agreement (or in the case

of an’ agreement made by a couple coming to Alberta, an agreement made before

disposition of post-nuptual acquisitions.

The instances where a spouse may unllaterally apply for a ter-

mination are specified in the report If one spouse "makes substantial

gifts or transfers substantial amounts of property for an 1nadequate

15
con51deratlon" then the other Spouse may apply for a termlnation order.

Such an entltlement also arises where one can show an 1ntention to

3

that the other spouse will dissipate or lose property to the detriment
16

of the applicant! There seems to be no machinery contemplated in the

%

any, other reason. . ; : S




The deferred sharing regime is intended to effect the sharing
of the economic gains of spouses made during their life together. The
court is therefore given power tc order sharing of these gains aﬂd
thereby ﬁerminate the regime. when that life together ends. If tﬁe spouses
ha&e,been living aﬁart for-at least a year and if the court is setisfied
that normal cohabitation between the spouses has ceased, terminafion may
be ordered. The underlying function of deferred sharing is again shown
by the recommendation -that the coure may exclude from the shareable
gains'of a spouse anyngain made“while the epouses were living apari?
The regime will end when the marriage of the spouses ends. A
spouse would be entitled to apply for a balanCLng payment at the time
A
of a decree of divorce or of- nuility or at the time a void marriage 1s
declared nuli? A balancing payment may also be applied for at the time
of a decree of judicial separation. .’ | |
The report envisages that the right to apply fbr a balancing
.payment would lapse one year after the right to apply for it arose,
This provision, is of course, designed to prevent a long period of
uncertainty between the couple as to their property. While recognising
it would be hlghly desirable if the balancing payment was ordered at the
time 6f the decree of divorce, nullity etc., an exception is allowed in
the case where a person entitled to apply for the balanciﬁg ﬁayment,atv
.the time of the decree did not know of his orcher right te aéply at that’
‘time, In the normal case the balancing paymeeﬁ\VOuld be ordered just
before the final decree of diyofce or before the finai;judgement in

prdeeedihgs'for nullity or quicial separation. In the case where the

person entitled to apply did not know of the right to apply, the right

21



to apply would continue for one year after the date of judgement. As
the report points out, if the>person bringisg the court proceedings
that a;e the occasion for termination wishes to have his or her prop-
erty rights decidsd onse and for all at these procesdisés,‘it will be
in’that‘bersons interesE to inform tﬁe other spouse of the right to
apply for a balancing pa est. i
It will be apprecisted therefore, that the ordering of a bal-

'spcing payment by the court in the various situatiohs described above

~is tantamount to a declaration that the regime is terminated. Apart from

the special case of a spouse 1gnorant of his or her rights the right to -

apply for a balancing payment dlsappears upon termlnatlon of tlife regime.

It is clear that the statutory_reglme termlnates upbdn the hapégnlng of

one of the following events: Decree absolute of divorce;Decree absolute

of nullity of a voidable marriage;Déclaratién'of nullity of a void marr-
isge;Judgement.of jddicial separation;Judgement for a balancing payment
or for a transfer of property in lieu thereof;Approval by a court of a

renunciation of a regime or of a settlement of a claim for a balancing

payment.

If would be useful at this stage to describe'how the balancing

'payment is calculated} Alt?égégk%he Board recogﬁiéégviﬁé_S;ZEZEEI;'of

equal sharing they feel that some regard should be had to the respective
merits of the husband sLd wife involved. It is recognised that it would
be 1mp0551b1e to provide in advance for each case by 1eglslat1ve action,
therefore-a certain amount of discretion must be glven to the courts to

vary shares if the merits of the spouses i{s to be a factor affecting

)

22
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thelr shares of the economic fruits of marridge. In conslderlng ﬁow this

discretion should be delimited in the proposed legislation the Board

3

examines the views of the Ontario Law Reform Comm;ssion. The Ontario
L.R.C.'s views are set out here and in the report of the Alberta Inst-

itute becausé they illustrate a useful approach‘to this difficult:

question.

The [Ontarlo] Commission has carefully weighed the
problems rdised by these factors and has concluded
that where strict application of the rules of the
equalizing claim would lead to grossly inequitable
results, there should be some power of variation
residing in the court. The Commission.is, however,
strongly of the view that‘the matrimonial property
regime should neither require nor allow a judge to
enter into an assessment of matrimonial fault, moral
entitlement or the worthiness of the parties to a
termination proceeding in order to determine a spouse's
eligibility for financial egualization. The Commission's
recommendations in this report are aimed at creating

a legal framework within which married persons can
realize autonomy during the existence of the matri-
monial property regime and financial equality at its
termination. They are not designed to provide an
economic sanction for any person's lack of industry,
personal falllngs or lapses from contemporary moral
standardsI9

The Board prdfesses agfeement with the Ontario Commission, but only up
“to0 a certain point. The Board feels that the court.should be able to

reduce a spouse's share where that spouse "has failed to do what might

,,, o

reasonably be expected of him or her under the c1rcumstance& tb such an

extent that it would be unfair to allow him or her to participate in the
: ' 20 ' ) ‘ ‘
economic gains of the couple." ' : - &Ae\
In so far as-this formulation of the delimitation of the court's

discretion differs from that of the Onterio Commission it may be thought

to place more emphasis on the roles'spouses may be supposed to pldy in

f~
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dﬂrriaéé. It is probable that‘different judges have different views as
to what these roles might be. It may be tﬁat some enlightened members
of the judiciary approach a married couple wifhout any preconceptions
éslto who shouid do what.

What a spouse might' reasonnbly be expected'to contribute is
further defined by Recommendation IgIas‘"mOney or money's worth" and
"comfort, 5001ety services and assistance.” While the court is enjoined
to have no regard to the conduct of a spouse in so far as that conduct
contributed to the breakdown of the marriage, it is submitted that in

most cases conduct contributing to breakdown and’ the standsrd‘of conjugai
reasonableness Wlll be inextricably connected As a result,the court will,
especially where grounds of divorce such as cruelty are 1nvolved be

confusing fault and finance. Perhaps the Board is looking forward to the

day when all of Candda's divorce law rests on a 'no-fault' basis.

The method of calculation of the balancing claim will be brie?lxg\
described, more because that will best “show how deferred sharing works, | *\\\\ i

than for its 1mmedlate impact on our thesis. >f»}: o

Once the respective shares of each spouse is determined (1.e/
what fraction of the -economic galns of the marrlage each is tovget) the
shareable*gains of each spouse are calcluated. In other words each\
spouse’'s property is valued. The procedure is as follows: each spouse s
assets are valued; each Spouse's'liab{lities are valued; the deduction
of liabilities from'assets computes the net estate of each spouse; froﬁ

'_the value of each spouse s net estate is deducted the value of each

spouse's assets at the time of marriage. From this figure is deducted
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the net v%lue of any property received by each spouse during marriage
by way of gift or inheritance from someone other than the oQﬁsr spouse.
The final figure represents the shareable géins of each spouse. Each
spouse's shareable gains are then added together and divided in accordance
with‘the shares‘defermined earlier by the court. In the normal case the
figure will be iivided into two equal parts. From the two fractions of
the total of ea?h-spouse's sharegble g;ins is subtracted each spouse's
actual_sharéablé‘éains. Depending upon whether fhe resglting figure isl
positive or negative,eaeh spouse will.either be entitled to receive an
equali;Lng payment or will be required to make a balancing payment to
the other spouse?2 , . )
Provisions of the reporé respecting vaiuation Qf assets and the
classification of assets will not be descrbed here save for a few brief
comments on one or two interesting areas. )
| Damages for persopal injuries are a frequent sourcé of dispute
in community property regimei? The Board é&bpts a rule to deal with them

which accords with common sense and justice. Damages for personal injuries

paid to a spouse
may be excluded from the property of the spouse for
the purposes of [valuation] if it is established to
the satisfaction of the court that they are not com-
pensation for economic loss suffered by the married
couple during the statutory regime.,)
This. rule recognises_thaf it may be inequitable if compensation that a
spouse received for personal injufies,accruéd to the other spouse,by

Qay of the community, like a kind of windfall or prize. This is espec-

ially true when the non-injured spouse has sufferggdpo economic 1o0ss

@
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as a result of the partner's injuries.
If a spouse, at the date of termination, has a net negative
estate because, for example, his or her property which was deductable

from the rest of that spouse's propefty was worth more than thecrest

of that property, the Board recommend that the other spouse should not

Q .
be obliged to meke up the negative estate of the partner out of his or

har/own/éstate In other wordé, a spouse whose estate shows a net gain

should not be obllged to use that galn to make up for the ebtate of the

other spouse which shows a net loss. Instead the spouse with the net

'negative estate should be treated as having no shareable gains.

. One spouse should not be able to claim indemnity from
the other when the other has no control over the activ-
- ities of the first and 1ndeed may be“entirely ignorant
.of those activitie325
This rule does not apply owever, when the other spouse has bepefitted
by the incurring of debts bf the spouéé Qith the net negative estate.
Then the spouse with the estate standing at the negative amgunt will
have a claim against the non-debtor spouse'fo} a balancing payment of
somé kind. If both spouses' estates stand at é negative amount neither
will have a claim for a bélancing payment.
~ It wouid appear therefore that the“répbrt makes nb'Erovisibn for
the case;where each spouse»has a negative shareable estate,but where one
spouse's estate stands at a negative amount’as the result of incurring ;
debtsdwhlle dbtalnlng goods and services for. the family. In such a case

it is submltted that - it would be inequitable if there was no balancing

payment because each spouse had a net loss, yet that would be the result
-

~

FHE e L R AT

YT



if the report became legislation in its present form.

The report deals Qith various procedural issues. The only one
that need be mentioned here regards the joinder of claims for«balancing
payments with subsisting actions of divorce etc. Joinder of claims will
be the norﬁal procedure as most regimes termjnated inter-vivos of tgé
parties willébe so teiminated when divorce and Jjudiclal separation aétions'

5 .
are brought.

The rights of thirdvparties are dealt with by Recommendation 3I.
The nature of the statutory regime - the spouses are separate as to
property until the time of dissolution - means that the rigﬁt to claim
a balancing payment should rank after the claims of outside cfedito;s
during the continuance of the regime. Onée Judgement fo; a balancing
claim hasvbeen given,the Board recommend that the " judgement should
rank equally wi?h judgemepts{in favour of unsécured creditofs.fguch
a rule woyld no£ nofmally interfere with creditor's rights as 1iabili£ies
are deducted before the balancing payment is arrived at. Where the court
;;ders a spgusé to give security for the balancing payment which that
spouse must‘méke to the other spouse, the court will have determined
;Qhat'the effeét on other creditors will‘be before it so order;! It is

unlikely therefore that the court wiil unfairly prejudice those other

creditors when making the appropriate order.

Recommendation 33 is very germane to this thesis. It seeks to estab-

lish that if a couple come td Alberta after having been married and hab-

{tually resident elsewhere, the statutory regime shall apply to them as



from the date of their marriage. An exception to this rule operates

when the couple "are already sub ' to deferred sharing". Reference
here is made to the discussion or °~ policy behind application of the
28

statutory regime.

Under Recomendation 34 the court has a discretion to var& phe
shares of a couple in the spareable gains made by them before the stat-
utory regime applies to them...

if it is reasonable to infer that the spouses or
either of them would have ordered their affairs

differently if they had been subject to deferred
' "sharing while the shareasble gains were being made?9

TIII. Deferred Sharing Mortis-Causa.

The majority reporp was earlier described as Houble-barrelled.
The final portion of that first part of it described fhere deals with
deferred sharing mortis-causa of a spouse. A general |lack of dissatis-
faction with the " 'w of distribution on'death as it fow stands, makes
reform of the law on this area less urgent than reform of the law on
marital property inter-vivos of the spouses; The Board ‘is iess enthus-
iastic about a recommendation here than they mighz have been, however.
It would be preferable if a comprehen51ve deferred sharing regime,
applicable on dissoleklon of a marrlage during each spouse's life and
on the death of a spou;e, were intro@uced. The concept is an easily
undergtood’one. It is probablyvmore_easrly understood than the statutory
provisionscoveripg succession“beﬁween spouses- at the moment. We shall

also show in a later part of this paper that a comprehensive scheme

would avoid some conflicts of laws problems

28
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The ma'ority of the Board recofrend deferred sharing\on death, but only

, o
‘n favour of a surviving spouse. The conclusion that a deferred sharing

o

regime should only work to a spouse's benef't is a sound osne. A surviv-
. “ |
.ng ~pouse i1s (n a better position tgvlogk aiter any children if he or

she does no?/zﬁvc to pay moh;es ete.) ;nto the decensed;s estate. As far
ns an} othgr relatives are conéerned,‘such as ascendants or collaterals,
it 15 submitted that the surv:ving spouse should not have 4o pay money
infa the deceased's estate for tneir benefit.

’An exception i3 made to zhe general rule that sharing should
only occur if it is {n favour of a surviving spouse} if, there {s a
dependant child of thre decéased spouse, such as a child from a previoﬁé
- marriage, that child should be aﬁle’to apply for‘a payment from the |
surviving spouse for nis or her maintenance. The amount of a-balancing
payment under this rule would not exceed the amount of a balaﬁcidg
paymentvdue if sharing applied both ways on death.

The normal law of succession and the Family Relief Acéézould
apply éfter the provisions of the majofity reéoqmendation had been app;

. & '

ligd in any particulanAcase: A deceased spouseg estate could still pass

3

unﬁer the will g(.that spouse.in so far as it was unaffected-by a'balan~
cing paymégg.

| ibfhe same gené;al principles that apply on an EEESE'XEXEE shar-
iné vouid be applied Qhen;dealing with am application on fﬁe death of
a spou;ei Tt is not clear whether a surviving spouse who applies for a
balanc{ng payment may request that the court vary thg re;pective shares
rﬁnder.iﬁé discretion vested inughe court by virtue of Recommendation IO,

If such a reqdesf may be made it may be surmised that ‘the same sort of

[ .
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evidence would be led as is led when an application is made under the

. - o
Family Relief Act. Howevc;?\h request under the statutory regime would

bl

be somewhat different in that the party se ‘conduct was being primar- .

{1y attacked would be the deceased spouse. He or she would not be
available to refute allegations that he or she had "failed to do what

SR ) 31 (

might reasonably'behexpected of him or her..."
D

An alternative prop&sal regarding sharing on death envisages
shgr;ng beiné made both ways. Advocates of tgis proposal might argue
that the claim to share in the gains of the other spouse arises as gains
as made and that this claim should not be defeated - éven by the death
~of fhe claimant. This view piaces stress on right or enfitlement rather
than on neéd or on the obligation of support. The proponenté ofuthis
scheme also feel that it is_iﬁportant that a person has2sométhing he
can will to those he‘éhooses tb succeed to nis properti. As with the

majority. proposal, the existing law of succession would apply after

sifaring. o

. ," w ' .
A final alternative proposal countenances changes of a minor
rnature in the existing law, such as an increase in the amount given to
: ‘ 33 .
a surviving spouse under the Intestate Succession Act and abolition of

the requirement that a surviving spouse share the estate with children‘

-¢ <he ‘marriage where these children are adults.

The picture that emerges from the Institute's proposals regard-

ing mortis causa distribution 1%40f suécession between spouses being put

. on

s

S/

a new footing - that of deferred sharing. The remnants of the old law

30
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remain however to cause consumer confusion and probable administrative
difficulty. They may also tfammel us with conflicts problems when the
1aw of Alberta rust interact with the law of some otﬁer Jurisdiction. . ,

If the prbposnls)for the statutory regime ;re enacted fhere will |
be one more factor to djsinciine a person.from making a will to ensure |
that the surviving spousé/will get a reasonable share éf the spouses’
property. One might/oﬁserve that the evoluti5n of private ownership was
ncéﬁmpanied by an/gncrease in the power of testation. That whieh family.
once took by ¥irtue of their status as close relatives or dependants
came’to be passed,|in tne\Xroperty owning classes at least, under the
will of the deceaded. The will often had conditions .attached, the classic
example being the entailed estate or tailzied feu. Inher;ténce became an
. almost contractual state of affairs.

Application ofvdeferred sharing to the distxlbutlon ofwspouse 's
property may be taken as another example of leglslatlon designed to.support
the famlly and as aeg}her example of the enllghtened legislator's attempt
to glve family member§ rights by virtue of their status as close relatives
and depen&ants: This would seem to be an ideal opportunity to indulge in -
the fashionable practice of réversing Maiﬂe'svaphorism?and to note the
recommendations regarding application of deferred sharing on death as a

move from contract back _to status.

IV. Discretionary Distribution.
The'seCOnd half of the majority proposal will now be delineated:
that part which deais with cbuples already married and living in Alberta

at the time the reforming legislation is passed.

;
!
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The Board'identifics two distinct guestions: which law should -
apply to couples already married and whether the application of that law
should depend upon whether a couple nas agreed that it should;apply to
. them. - |

Unfortunately the statutory regime is rejected as a possible;
applicable system. Apart from the inherent justice of the statutory
scheme it may be awkward should the statutory scheme, and its twin for

~couples already married, have to exist side by side for a‘number of years.
The minority, alternatlve proposal of discretionary sharing is also rej-
ected as it makes no distinction between property acquired before; and
property acquired_after) marriage.

The majority proposal is that a discretionary system‘of distri-‘
butionvof_property ;hould apply to couples already married and living
in Alberta and that tne discretionary system shouldmonly apply to gains

. of -the couple made after the time of their marriage. The Board are
attracted to the English systemlof discretionary distribution which has
worked well in that country

Couples would not be able to contract out of the discretionary
system; Difficult situations consequent to the possible insbility of
spouses to agree‘as to which system shoula govern their property‘rights

are described and offered as the main reason for such a prohibition. Also

no acceptable method ofAcontracting out can be found. While this ban on

contracting out will make no difference to the majority of couples who

never consider their property rights in marriage until the marriage is

over, it does represent a change in the law. Suoject to the restrictions
- 35

that may still exist as a result of Hyman v. Hyman, couples are free to

T
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make almost any arrangenont with regard to their property that they wish.
No doubt this freedom is exercised from time to time. Family, tax or other

reasons may make special arrangerents desirable. One wonders what the
. - N

status of any agreement between the spouses as to their 'marital property
righﬁs' would be in the eyes of the court when the court came to diyide
properfy under the discretionary scheme. Could an agreement between the
spouises be a factor leading the court to decide that it was "unfair in

the particular case to require a sharing of economic gairs with the.
36 | A .

" other spouse.”?

The point has already been made that the policy reasons for the
: ‘ : 3T
application rules of the statutory regime are open to criticism. A rel-

ated point may- be made in relation to the discretionany system. One of
the main reasons the Board recommends s discretionary system of dist-.
ribution for persons already married and living in the province'is that

]

"it would remain open to a spouse to satisfy the court that the fairmess
' 38
and justice of the case do not require a full sharing or any sharing.”
This statement is immediately preceded by another to the effect that the

imposition of deferred sharing on couples already married and liv1ng in

Albverta is not Justified The point is that it does remain open to a

<z

spouse living under the deferred sharing regime to convince the court
that the other spouse's share should be varied or cancelled The ambit -
br the court's discretion is, of course, much more circumscribed than
.under the discretioanry system. There is, to be sure, an impreseive,
not to say daunting,list of factors that the court is to take into

account when assessing the share of a spouse under the discretionary

D2 ORI, TE RPN M)
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. system, but it is submitted that the better course would have been to
widen the discretlon given to the court under the deferred sharlng regime
and to have applied bthat system to all couples - whether they were married -
and resident in Alberta when the legislation is passed or not Many of |
the factors the court is to take into account when assessing shares under
the discretionary system are, in fact, ways ibe court can ailieviate the
possible injustice of the retfoactivity of the discretionary system. A
general statement thaé*;he court had to take into account the Justice
of each case when determining shares under the deferred sharing system

"and’ application of that system to all couples might have made for more
legislative clarity. It might also have conduced=to greater flexibility
of the statutory régime and made for a greater degree of equality bet-
ween those alréady living in Alberta and thbsé yet to marry and live here;”
A short ;ist of factors the court coﬁld take 1n£o account.would Eot have
been out of plaée in such a proposal, but ‘the proposal should apély to
everyone, ’ ’

Couples who.are living aparf under a judicial separation at the
date of commencemeht of;the Ac;, and couples who have been living sep-
afate_and a for tbree years immediate (inor to the date of comm-
encement o; the Act a;é'excluded from the™apbit of the discretionary
scheme. The purpose df such a rule is‘presumébly to avoid ‘the sharing ®
of property between couples who have either been officially declared

re521tled to go their separate ways, or who have been living apart for

such a length of tlme that they are felt to be no longer flnancially

N

1ntertw1ned. ;

The,sgme ruies regarding computation of the shareﬁble gains,

j R S
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grounds g%r application, procedure on application and rules for'shafing

mortis-causa apply to the discretionary regime as apply to the deferred

sharing-regime. The discretionary system is declared to apply to (subject

to the exceptions above):

’

a married couple (i) who were married before the date
of the commencement of the proposed
. statute, and
(1i) whose common habitusl residence is in

Albertd or whose last common habitual regs-
idence was in Alberta

39
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A * CHAPTER THREE

COMMON LAW PRINCIPLES ON THE CONFLICTS OF LAW

IN MATRIMONIAL PROPERTY : CHARACTERISATION.

I. . Introduction.

Before discussing the conflicts of laws problems that may arise
with regard to matrimonial' property it is perhaps wise to delimit the
field of our study with a broad, working definition of what matrimonial
property is. While offering a definition, it is recogniSed that the law
regarding matrimonial property has a necessary overlap with other areas
- of family law, and with other areas of the law generally,such as contract.

I : .
MARSH offers the following definition of marital property:
By that term is meant any interest (right power
privelege, or immnity) or aggregate of interests
which arise in one spouse, with regard to things
owned or acquired by the other spouse, solely by
virtue of the existence of the marital relation,
but gxcluding from it the "bare expectancy” of
inheriting upon the death intestate of the other.
In other words, any interest which a wife qua
wife receives by operation of law with respect to
"things owned or acquired by the husband is a
"marital property interest.'o
Emphasis is placed on the_concluding‘words of that paragraph, the reason -
for which will become apparent as the discussion proceeds.
A preliminaryvpoint should be made here wiiich it will be useful .

to bear in mind as the disfﬁssion progfesses. The concept of matrimon-

ial property stricto sensutis unknown in the common law. While it may

bé arguable that there was\a species of matrimonial property in exis-
_ence befbre'1882, with the release of the wife from the constraints of

the Jjus maritii3etc.; marriage is‘admitteq as having no direct legal

~—

effect on the pyoperty of the spouses.While this general statement must

\ g
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be qualified in tie light of legislation such as the haarried er{en-s'
Property Act I96k in ﬁhe case of England, it is still true that "family
assets" and "matrlmonlal propérty" are not terms that have,\as yet, any
place in either English or Alberts law? | . b
””—Tmrgrimonial property 1is, however, a concept long familrar to
civilian jurists and they haye evolved rules to deal with conflicts
’ problems in relation to it. When it is proposed, in Alberta, that a
matrimonial ﬁroperty regime be introduced, one shoﬁld be wary of trans-
posing in unaltered form, civilian conflicts rules to deal with the prob-
lems that may arise in Alberta in connection with the new regime. The:
GAlberta regime lacks many of the eesential features of the ‘classic comm-
unity;property regime. Elements of community are discernible, such as
V‘the restnqint on gratuitous alienation, in:the Alberts proposals, bur
the parfies are kept separate as to property. It would be erroneous to

speak of co-ownership or common ownership when referring to the regime

proposed for Alberta.

(_(II' Characterisation.

It is of the essence, of courie, when dealing w1th property dis- .
putes between husbands and(/\les or begﬁeen members of a famlly,that
contain relevant foreign_e;emeq§83to realise whether or gft one is dealing
with a question of matrimonial property. Questions of matrimontal property |
have dif:: -:nt choice of law rules from questions of suc08351on, for :

instance. 7r= rule may be,for example, that the property rights of the

spouses are to be governed by the law of the husband's domicile at the
B /

“time of the marriage. After 20 years of married life in that jurisdictic,.

o
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a coubls may move so as to live under a new legal system and IO years
later. the hpsband might die. In that case are the rights of the wife

to be @términed by the lex domicilii at the time of her husband's death
as husstions of succession, or are they ts be governed by the law sf thé
mat?imonial domicile as questioss offmétrimonial;prOperty? The point
assumes some importance when the ruies indicated by the choice of law
rules differ asuto how much of the estate the widow is to get.

Thiz initial step.in a conflicts case is usually termed cha.rac-i
terisation. The problems surrounding it have been much<Aiscussed by
writers and very seldom discussed by judges on the bench. Literatufeﬂon”~
this difficult and fascinating area is extensive and learned but seldom

¢
‘does the regder come from it with an overpowering sense. of illumination
and | nderstanding.:All tﬁat can be given here is an outline of some.of

{

thg issues most relevant to this study.

The ultimate solution of characterisation proBLéms cannot be
/

"achieved so long as countries maintain their 1ndiv1dual legal systeds,
each with 1§s own distinct, internal classifications of rights and dutiez.
One of the main differences between domestlc and conflicts cases is that

~in cases involving'questions of private international law, the charac-
terisation of an issue must be explicit.'The present form of the-choice
of law rules ensures this. An issue must be charagteriséd'as one of

ﬁs =3sion' or ‘conﬁract‘ of 'matrimonial property' before the relevant
connec¢ting factor can be arrived at.(The connecting factor indicates the

system of_laﬁ that is to rule; "law of matrimonial domicile" and "lex

domicilii at death"are examples of connecting factors.) In cases with
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no relevant foreipgn elements there'is usually no need for characterisation
of such an explicit nature. The rarties will agree t&gﬁ a certain set of
facts falls under a ceftain seﬁ of rules. Their legal advisors will talk
the same legal language. The classification of fact situations as a nec-
esssary prelude to discovery of the rule is largely what legal education

is about.

TIT1.. Methods of Characterisation.

When éne stéps outside th bounda;ies of & municipal legal system
and its agreed-upon legal formglae and when one encounters fact situations
that héve relevant foreign elemen gne may begin to Speculate, for in-~-~
stance, whether the law of the f;;glpn country might not classify fact
situations differently from the domestlc legal syatem. The novel class-‘
ification or characterlsatlon of the foreign legal system might put the
facts into & 1ega1 pigeon-hole which would lead to application of a choice
of law rule and consequently of a rule that is more favourable to one's
claim,,

The prgbess of reaségiﬂg\deséribed above is usually referred to -
as ciqssification”by the lex car =. It is a circular process because |
one cannot, logically, know the relev,ﬁt foreign legal system until one
has reached the stage of'the choice of law rule.As was déﬁonstrated, the
‘.}35 causae approach finds the choice of law rule after characterisatioﬁ;u o
\ of “the issue accordlng to the system one 1is 1ed to after applying the

choice of law rule. However, la551flcat10n ‘according to the lex causae

Lo

is preferable to classification according to the law of the forum -

the lex fori.



L2

The lex Jori approach seeks to charnfterise a fact situation

containing relevant foreign elements hy the domestic law of the forum
“before which the case is heard. Thus, if it is argued before an Alberta w
judge by opposing counsel that either Ffench or German law should apply,
according to whether one .viewed the question involved as onc of matr-
imonial property or as one of succession, the judge would, on the lex
:gori approachy, classify the question in accordnnce with Alberta law. He
would determine, accor%}ng to Alberta law, whetuer the case involved
matrimonial property or succession and, according to that classification,
would reach a choice of law rule and a rule of foreign law. But, it has
been said that this is like trying to conjugate a Frejfh verb according
to ‘the rules of English grammar. Under the lex fori apbroach the jndge;

using it has no way of know1ng whether the the foreign law pointed to

would apply itself in the given case. The judge-may define succeqsion
using the Alberta notion and apply the law of the«domicile at death of

a deceased in a Situatlon where the lex domicilii on succe>5ion is tot-

ally i{nappropriate. Apart from the serious risk of distortion of the N
foreign rule under this approach, classification‘by the lex fori will
fail totally if there is no wlose analogy befween an an institntionvof~ R
the law of the forum and an i {tution  of the law pointed to by the
choice. of law rhle. Even apart frgm the case where there is no analogous
“institution in the lex causae; the lex fori approach'may fail if like
institutions are called different names.

. There are too few conflicts cases before the courts to allow a
fast and a smooth developmert of principle in every- area. This seems

even more true of Canada than of England. Characterisation suffers from -



\
the same handicap as other areas of conflicts but, for chakacterisation,

this oroblem {5 exacerbated by the common failure of parties to rec-

oenise charac\erisatian {ssues in a dispute before thep that has relev-
. g -
ant foreign elements. There is no explicit commitment in the present

adversaryh.;utem of litigation to the evolution of principle,; apart from

the doctrine of stare decisis. Itis often said that a court will not

decide on a question of foreign law that is ndt raised in the pleadings
of the parties. Similarly, it is true that in a conflicts case there 1is

no onus on the court to ensure that a dispute is assigned to a legal

-

: | -
category that will allow the case to become a worthwhile precedent after

the commentators have analyzed ?he case and extragolated from {t. The
burden of recognising classification problems must rest on counsel. Once
they do appreciafe that a classification issue lies at the root of a
dispute with relevant foreign elements,thex may draw the:logical circdes
of the lex causae approach to characterisétion,in'the-pleadings. Frdh

these competing-logical circles the court may chéose that [il]logiéal
. .. \ : 9

classificatior which would seem to do most Justice in the instant case.

IV. Functional Charﬁéterisation}

But there is a better way. If the courts would be prepa;ed to

taxe the time and effort to vigorously shun the easy way out of class-
ification prablems (which often creates more prablemé than {t solves)
and adopt a species of that approach sometimes khown as the_ theory of

“ classification by analytical and comparative law, conflicts Jjurisprudence
’ I0

would be very much the richer. Reference is made again to MARSH:

The major policy by which a characterisation éhould
be tested, in the opinion of the writer, is the
objective of grouping - together, for choice of law.

purposes, thvose rules of law.in different jurisdic-
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: IT
tions which serve the same legislative puIrpose.

[

Fmphasis is plgged on the concluding words of ‘that excerpt and the approach

5,

Sk

s '
advocated by Marsh is described here as functional characterisation.

Under.this.ar:roach‘thé gourt should look at the function of
sﬁpposedl;T51§ferent rules of law in the various legal systems indicated
by the various claséificétions bpen to the court. If the rules indicated
iisplay the same function then a conflict may bé avoided. This apbfoach
does not rely on‘fhe names of'in;titugions given by municiéal legal
systemsi»&§—(§é}licting ciassifications leéding\toﬁh confliét of choice
5f law rules arises the court s.. .14 look closely at the legal institut- :; \
ions indicated by the various connecting factors.vlf these legal inst-
itutions have the same legislative funéﬁions the court may safely choose
one. of them without the fear of doing‘violenc? to the other. A close
study of legislativé functions will similarlywsolve.those spurious con-
flicts caused by a naivety of comparative Jurisprudence or by an inten-
tional disregard for the purpose of an institution in tﬁe hope that the
court will be taken ‘e tiy that lassification.

For exampie, if a widow claims half of.the property of the couple
under the law of France, which'waslthe matrimonial.domicile, and half of

o]
the deceased's estate as a non-barrable sharéﬂupder the 1§w of, say,

Kansas, thé:damicile at death, the court should realise that the function

of both rules of law 1s the same. Both exist to provide financial support

for a survivin: .po in recognition of that spouse's contribution to
the marriag§§ , - posed the court should refuse both claims and
award no more . - &2 ~nerty of the couple to the widow. To

do otherwise would be, in e. =2r - sive afrect to nelther law. Neither

i oaa
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the law of the matrimonial domiciie which is taken to regulate the
matrimonial property rights of the coﬂple, nor the law of the domicile
at death which is taken to regulate succession, would give the widow
Ih
three-quarters of the spouses' property in reco#nxtlon of arxife s con-
tribution to the marriage. To allow both claims |would comply with both

laws in a mechanical sense. In a real sense however, such a course would

violate both }aws.

MARSH contrasts the case sf a claiﬁ for a npn-barrable share
along with a claim for half of fhe goods in commhﬁion, with_a claim
for a shere of a deceﬁged's estate under a rule dealing with success-
ion on intestacy alogg with a claim for half of fhe goeds fn cemmunion.
He‘feels able to drav a disfinction between a rule which allows a widow
to succeed tothalf of her husband's estate on his death intestate;‘f;om
a rﬁle which proYides for a non-barrable share; One is "to prqyide,for

distribution to those who, it is ‘conceived, would be the natural objects

of the decedent's bounty in cases‘wh ~e he had failed to indicate a

choice, r?gérdless of their contribution to the estate”, The o@her is to

"recognise the probable contribution of each spouse to th achﬁi%itions
I5 e
of the other". :

On this reasoning MARSH would have to approve of the decision
in Beaudoin v. Trude¥ [I93T7] OR I. In that case the husband was allowed -

to claim half of the community -property of the spouses under the matri-
B b
monial property 1aw of Cuebec, the domicmle of both spouses at and after

the marriage, plus half of the deceased wife's estate under the Ontario
- T 6
Devolution of Estates Act. Ontario was the domicile of both parties at

L5
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at the t e wife's death. The Ontario Act provided for succession

on intestacy,and the deceased could have, at any time, defeated her hus-

band's claim by maXing a valid will. Emphasis on this point in the Ontario

Court of Appeal sugnests the the court took the same distinction as to

“the purpose of the. rules of law governing the two claims as MARSH puts

I8
forward.

The validity of MARSH's approach on this point may be questioned
if one is advocating a broad functional approach to characterisation. It
is submitted that the approach to classification which concentrates on

legiglative purpose is a sound one. MARSH recognises "{ts value as .S

shown by the discussion of relevant U.S. cases below. But'it is submitted

that he did not carry his thesis far enough. To accept that a right of

—

intestate succession should always be characterlsed for choice of law
<
purposes. as ‘an issue of,"succession" is to leave the way open for false
confli hen a case like Beaudoin v. Trudel arises. It should be ree-
ognised that,on the death of a spouse domiciled in a common law juris-
diction where there are intestate succession rights accorded a surviving
spouse, the survi#ing spouse should not be allowed to claim half of the
spouses' goods under the matrimonial property law of some previous mat-
rimonial domicile_ln addition to his or her share under the intestate
succession legislation. The purpose of a "community property regime” -
'death is not only to provide for recognition of a spouee's.probdb;e
contrlbution to the gains ‘of the other spousé. The typical communi~y
property regime is. a schemre o€ property distribution, support, and for

19

the equalization of economic inequality between the spouses.

AL s R A



%It may be argued that the true merit of a functional approach ) g
lies in its ability to comprehend the entire scheme of any given system .
of law's rules regarding property distribution between the epouses. As

long as any rule is allowed to remain sacrosanct behind a label such

as "intestate succession' and always referred to the lex domicilii on

death while other rules, howevir varied theip nature,are looked at for
their true function, a'functipnal characterisation’ so‘Called—will leave

space for false conflicts.

It is submitted that a true functional approach to cﬁéracteris&tion
.y

may legéézmately look beyond the\narrow purpose of individual rules of

law- of any given system. legal instltutlons are evolved to deal with fact

A

situations. What should be appreciated also is that most legal instit- "
utions are evolved to deal with fact situations without relevant foreign
elements. The typical char;cterisation\problem involves a rule evolved- -
for the "home grown" case being applied to a set of facté in competition
with another equally domestic rule of another legal system intended for |

3
consumption phly on its home market. If the set of facts had occurred in

the jurisdiction of the ¢o try producing the first rule the domestic

—

rule would have been applied vlthout cavil. The characterlsation of the

set of facts would have been understood as implicit. The ‘Sgme .can be

said 1f one postulates that the set of facts involved had occurred wholly
- 20 -
in the.COuntry producing the competing rule.

. Ba

E Taking the Beaudoin v. Trudel type case again and applying the
reasonlng outlined above it can be seen t‘ t, had the facts occurred

wholly in Ontario, the relevant rule or legal- institution understood as . .5%
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applicsble would'have been the Ontsrio Devolution of Estates Act. Had
the facts occurred only in Cuebec, the matrimonial, property regime of

Cuebec would have provided for the distributlon of the wife's estate,

and her rights of 'intestate succession', as understood by common lawyers,
would " have been mlnimal. It is the dlsposition of a set of facts by a
i

1ega1 system that must be looked at. It may be emphasised that it is
legal systems that are in competition, not abstract rules of law, when
opposing characterlsations are put forward in a conflicts case. If rules

of law are taken out of their systems and applied cumulatively, as was
in fact,\been applied.»

!

¢

done in Beaudoin v. Trudel, neither rule of 1aw has
such as that contained in the Ontario Devolution of Estates

A rule of law,
Act, only really means anything when taken in the context of the rest 1f

v

8

3
any, of Ontario's provisions dealing with the dlstrlbution of spouses'

property on dissolution of marriage by death. The same 1is true of the
wuebec matrlmonial property regime, Just as & munlcipal‘legal system has
M

subdiv151ons or legal institutions to deal with fact situatlons, S0 one

must look at how each system would deal with a fact situation when opp-

¥

081ng characterisations are put forward.
The present form of choice of law rules is a trap that .can lead

ital

to narrow characterisations and to the application of rules of law div-~
orced from the sytems from which they come and which give them meaning.

As long as fact situations are characterised as' succession ‘or 'mar
cases, then individual rules will continue to be applied/with-
/ .

J

property’
sregard to thelr place in the system they came from. Reverting once

out
,/ N
* £

aga{n t

0 Beaudoin v. Trudel, a cIessification of the issue raised there

Lda
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as involving ‘'marital property' chould have‘lead to appiicatidn of the
léw of the matrimonial domicile (or whatever systemxof la; was indicated
by the choice of law rule the court was using) What should have been
reallsed however is that the relevant rule of the law of the matrimonial'

domicile, «i.é. the matrimonial property regime, was the system that would .

have dealt exclusively with the facts involved had they arisen only in . -

3

{uebec. Similarly, classification of the i@sues as involving 'succession'

shogld have lead-to the application of that sy .tem of property distrib-
etion favoured By.the law of the domicile at death (or by whatever system
of law was indicafed by the ehoice of law rule the court was using). If
that had been.fhe course followed it should have beenlreCOgnised that
that system was one that should have been applied exc1u51vely. For,had

the facts occurred wholly in Ontario that would have been” the course

‘§>followed. The, court should have recognised that there was no room for,

and no poiht in applying, two systems,each with the same end - eqitable
" distribution of spouses' property on the death/g§\a’sﬁouse - and eacp

intended to be all-embracing in its application.

-
1

/ P

/ Taking briefly another example which is, in & sense, the converse -
of that set’ of facts raised in Beaudoin v. Trudel, we can again see how ;;i

a court shedld proceed_usieg functiopnal characterisatioh. A couple dom-
icilednin\Aipefta méffy in‘Alberta in I920'end'live hefe ﬁntil I960. In
I960 ‘they move ‘to Quebec, the husband-d&ingldomiciled'there in I970.

Assuming that Qﬁebec‘wouid not apply its matrimonial property régime‘to

couples who did not have their original matrimonial domicile in that

province, and that the Civil Code does not give a surviving spouse sub-




!
stantial succes#ion rights (as understood in the common law sense) on

the death of her husbend intestate, how dould a court in Alberta regulate
the prOperty distribution of the couple so asrto gije the widow a fair

share of her husband's'property? Let us assume that)the relevant choice

of law rules employe by'the Alberta court are as follows: "The law of -
the dom1c1le at death Kegulates succession ; "The law of the matrimonial
dom1C1le of the partles ‘repgulates dlstributlon of marital property,and

the lawiof ﬁpe parties_ matrlmonlal domicile is presumed to be the law

i

of the husband's ante-nuptual domicile".

.

; @ ‘
Firstly, both systems would give the ! W1dow a substantial share

’

of the property owned by the spouses had all of the facts outlined above
occurred either in Quebec or in Alberta. Howeper 1f’the Alberta court
referred "succe551on“ rights to the law of«éﬁibec the\yidow wguld get
very little if that term wés 1nterpreted in its traditional sense.® Sim
ilarly, if'the Alberta court referred‘"matrimonial property" rights,as
_they are traditionaly understood,to the law of Alberta the widow would

receive very little under the system of separation of property in force -

here.
' Therefore the -second step by the court should be to classify the /

issue as -one of succession and rer%r to the domicile at death The Alberta
court should then apply that 1nstit¥tion of the 7 of Quebec designed
to regulate the distribu“on of spouses' property on dissolution of

marrlage by death i ‘e. thi Quebec Latrlmonial property regime. Applic-

ation of that law should be \without \egard to Quebec's renvoi rules,for’

;

|
. | 7 . . S
the rule that Quebec will nob apply its matrimonial property regime to

‘those who do not have their fiyst matrimonial domicile there is, in effect,
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to the writings of<~MARSH and to his discussion of La Selle v. Woolery,

: 51.
‘ )

Vé rule that will‘introduce‘a renvoi back to Alberta law as Alberta law
is £he first matrimonia} domicile of the couple. (uebec's renvoi rule,
or rather the conflicts rule of Quebec that.will produce the renvoi,
would ohly come 1into play if the Alberta court allowed itself to be
trapped by the form of choice of law rules. The fact that Cuebec law
would clgssify the 1s§ues raised as invo%ving matriﬁonial property
(whigh is the basis for.the rule that &uebec law will not apply itself
in this situation) becomes irrelevant if one considers that the legis-
lative intention ofﬁthé (.uebec matrimonial prOperty regime oq‘a‘spouse'ék\\. o
death is much»£he ééme as the successlon statutes of Alberta?IBecause - .
the legislative infention of the two instifutions approximates, the form
of choice of law ruies should hot lead’tPe couﬁt €5 follow s spurious

classification and renvoi which is based on a distinction without a diff-

erence, to the illogicai, not to say unjust, conclusion of giving the ‘
‘ 22 S 0 v !
widow nothing. : : .

Q -

o e

V. Examples of Functional Characterisation.

(SIS Y

The approach to characterisation outlined here is a broad one.
It also requires the court to take a more active role in handling con-

flicts problems' characterisation that iiﬂaight e traditionaly inclined
//
to take, While it is an approach which demands more effort from the
: : @ e ' )
judiciary and from counsel it is an“appr@é%ﬁ’fﬁé% avoids false conflicts

b aiimme e

and abuse of the conflicts system;

Some courts in the‘United'States have used this method of char-

acterisation and it has attracted some commentators. Reference is again mede

23 : -2
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a decision of the Supreme Court of Washington.
25 "

MARSH describes qharacterisation which does not take account of
the functions of institutions as "epithetical jurisprudence He shows
that one must be especially careful in matrimonial property conflicts

t0 ensure that.concepts which have the same name are, in fact, the same.
26

His discussion of La Selle v-. Woolery makes the pitfalls of mis-charac-

terisation obvious. In that case a question involving the liability of

-

community property was in 1ssue. In essence the court held that debts

incurred by the husband in Wisconsin, a common law state as far as spouses'

A
.

property rights are concerned:\xere not chargeable on the community prop-

erty of the spouses 0 were domiciled in the community property state

—

of Washington at all timgs. MARSH summarizes the ratio of the case:

The court found assertions in the Wisconsin decisions

that debts incurred by the husband in that gtate were '
his "separate" debts, meaning thereby that-the *sep i
arate" property of the wife was pot liablg for them.
Of course, every debt contracted by the usband in
Wisconsin would be a "separate" debt in is sense.
The Washington court then reasoned as follows: This 3
debt of the husband is a "separate" debt by the law . : ok
of Wisconsin [meaning, '"not chargeable upon the wife's 1
'separate'property"] The law of the place of making ‘ i -
of the contract [Wisconsin] governs the "character"
of the debt. Therefore, this is a "separate” debt of
the husband [meaning,"not chargeable upon the comm--
unity property of husband and wife"]. The verbal
fallacy in.this argument 1is about as obvious as that
in the old syllogism: All batteries are torts. An
automobile has a battery. Therefore an automobile

is a tort.27

In La Selle v, Wooiery the court were, of course, confusing common law

separate property and-community;separate property. The two are very diff- .

SR e et
S TP e

erent. In the common law "separate propez;y“ generally means all the

NS

property of each spouse, there bqing no conception of matrimonial property

or family assets. In communi property jurisdidtions it generally means

e
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p
that defined paft of each spouse's property not in community. It is a
species of property akin to that which, under the regime proposed for
Aiberta, would form alloyable‘deductions from shareable gains.
It would be wrong; however to suggest that the epithetical app-
roach to characterisation is dominant in the American jurisprudence on

the conflicts of laws. The gloomy picture presented by MARSH needs to

be updated and brightened by decisions which show that the couffs are

I- g i

not blind to the pitfalls of mis—eharaep;_'gatlon and which indicate

that awareness of the real issues i be grow1ng One can
contrast the approach in La Selle in anpther* case of
N s

A~w¢th thg more enlightened

29

pronfuncements in the ;ery reeent case of‘Egrle v. Berle..
In Berle V. Berle the wife claimed that property acquired while

the partlies were domiciled in New .Jersey; amqommop’}aw stat- soould be

divided éetween the parties on the dissolution of.their oarriagerevenr

'though Idaho, the state of the forum and a commnity property state, did
not permit division of the "separate property" of a-husﬁand and wife.
: " < \

i Appellant maintains that the concept of "seperate'

property in New Jersey differs significantly from

‘the concept of "separate" property in Idaho. There-

PO fore, appellant’ argues that it would be wrong to
apply an Idaho statute designed to cover-the dis-
tribution of "separate" property, as that term is
understood in this community property state, to the
contested property, which belng "separate" property
under New Jersey \aw, carries with it the qualifica-
tions and incedents of ownership that that common-
law jurisdiction attaches to it. We find this argu-
ment to be persuasive.30 A

- In summary therefore,of this discussion of characterisation,it

is submitted that in'chafacterising concepts in the area of matrimonial’




property law the court should be careful to see that the true legislat-
fa
ive purpose of a rule or of an institution is identified. To mechanically

take concepts like 'matrimonial property' or 'succession' and apply the

gecognised connecting factor such as 'the 1aw of the matrimonial domicile’
[ X |

“ : )
or 'the law of the domicile at death' without regard to the purpogé or

function of the institution involved is at best unhelpful and at worst

¥

a farce.

Pérhaps no oneétheory of characterisation\is adequate to solve

hard cases and avoid bad law;

[But]...it is not argued that all doctrine be
rejected -in Conflict of laws. The suggestion
iis that the development of doctrine be based

_on perceptions of policy relevant to the prob-
lem in hand, unrestricted by confusion of
terminology and inappropriate distinctions.3

Sk
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Footnotes to Chapter Three

Marsh, Marital Proverty in Conflicﬁ of Taws (I952),
ibid. at Ii. ‘
Max. ied Women's Property Act I832 (U.K.z Chap.
Chap. I9 (U.K.).

Pettitt v. Péttitt [I970] A.C. 777 (H.L.) from thé specch of Lord

-Upjohn at OI7 : "My Lords. in my o: 1ion the expression "€amily

assets 1s devoid of legal meaning and itg use can define no legal
rights or obligations,"

‘The term was coined by Falconbridge: See Falconbridge, Character-

isation in the Conflict of Laws, (I937) 53 L.Q.R. 235 at 239,

Comparé Rabel, The Conflict of lavs : A Comparative Study, 2nd edn.
(1958) at 6I and Lorenzen; The Theory of Qualification, (1920) 20
Col. L. Rev. 247 at 282,

See In the Estate of Maldonado' [T954] P. 223. Although cited exten-
sively as an example in English law of classification by the lex
causae, the implicit assumption was made in that case that a ques-
tion oi succession was involved. If the case had been purely English,
however, the state would have taken the goods gf Maldonado as bona =
vacantia; there would have been no question of succes$ion, as under-
stood in English law, involved., ( I am indebted to Professor A. B.
Wilkinson, Dean of the Faculty of Law at the University of Dundee
for this observatlon).

Rabel, op. cit. at’65 : "In any case an imperfect attempt to do
Justice to forelgn institutions is superior to any technique which
ignores them._ Judges are fully entitled to limit their inquiries to
the two or three laws primarily influencing a case...."

N\

N

U

ibid. at I29 ~ I30. = ' “
i.e., a sharé of the deceased's estate which must pass to the surviv-

Ing spouse and which cannot be defeated by the terms of .any will of
the deceased.

Marsh op. cit. at'245 « 246 : "It is apparent that the wife should
not be given more than one-half of the property since the'community
interest' and the 'non-barrsble ipkerest! of the twé- states were
designed to serve exactly theAsame purpose and neither law gives her
more than one—half." o

-

Assume that mbst of the spouses' assets stand in name of the husband.

L3
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In such a case the widow would prt half of the Spouses' property
under the éommunity property law and half of the husband*'s halr
under the succession law. That. equals three-quarte:s of all th
properfy of the spouses.

, IS.‘ Marsh op. cit. at I3.
: — N

I6.  R.S.0. T927 Ch. LS.
I7. [T937] 0.R. I at 5 per Latchford C.J..

I8. vide supra n. I3. ¢ »\)1

19. Amos and Waltpn, Introduction toWFrench Lav, 3rd edn. (1967) at ¢
253 : "Obviously where death ends the marriage, there will be a i
close link oetween the matrimonial regime and theé law of success-
ion. Indeed, the fee. o rights (to English eyes) of the surviving
spouse in the French law of intestacy are only understandable by
reference to the considerable rights that the spouse norm~1ly
enjoys by virtue of the matrimonial regime." R

N

20, This is v.viously more true where One has a real, latent .conflict
of characterisations and not a mere spurious one dreamed up by
counsel for the ocrasion., vide supra n. 8.

¥ o : _ - .
2I. See Kahn-Freund, Comparative Law as an Academic Subject (I965) at
22 : .

22, Neuner, Marital Property and the Conflict of Laws, (I94?) © Louis
iana Law Review I67 at I76 :"A functional approach woul- s zgest
that so much of the "separate property"” of the spouses as is the
fruit of common labour of the spouses before their immigration
should be -treated as éommunity property."

230 op.eft. |

‘- ,A-.,, ; SR 4 ':“i.“ }\,:
24 I Vdshy'337, 39 P..66; (1895), rev'd om rehearing Ik Wash. 70
vk BlTrS {1y

& Bk

E A Marshfﬂ el at 150,

3

?I;Céi‘ﬁf.' A’;sg;'fjaa, & P. 24 870 (1932).
97 Idmho 452, 546 P. 24 %oT. (1976).

~. 5% P. Lo7 at 409 per McQuade 'G.J. .

R

' Cheatlﬁ:.m, InternalLaw Distinctions in the Conflicts of Laws, (I936)
2I°Corri. L.C. 570 at 509 - 590, ' ,

-
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CHAPTER FOUR

COMMON LAW PRINCIPLES ON THE CONFLICTS OF

.
LAW TN MATRIMONIAL PROPERTY : CHOICE Or LAW

It is the intention of this chapter to set out the main features

of the conflicts rules regarding choice of law in matrimonial property

questions.
' -

I. Marriage Contracts.

T™wo situations are commonly differentiated by commentators. The

first, and in many ways the

simplest case, is that which involves a

-

marriage contract. While the number of couples who enter ° =~ .express,

written marriage contracts. is now small,'the effect . a r. vant foreign .

law may be to ascribe to couples the acceptance, as tacit’®~ontract, of

a matrimonial rroperty regime. In'sope of the civil la - ntries it 1is

J.

normal for a -ccup-: to choose at the time of marriage, a regime whose

terms and cons: i0as are set by law. Such a choice may be express and

written,or it may be implied from the fact of marriage. Its effect is

to set the property relations of the couple on a contractual basis

thereafter.

It is generally agreed that a marriage(o’-fract will regulate

th@ property relations of a

/a change of domicile by the

BN

If the marriage contract is

N

to, gove%ﬁ’it In the absence
e

law. falls to be ascertained

“but "the xeight to Ye given

‘

couple from the time of marriage and that‘,r
‘ I
couple at a later date will not be relevant.

LT
N

express it may choose~the proper lawfthat is

of an express choice of proper law the proper
2

in much the same way as in- other contracts,

to the various factors to be taken 1nto

5T
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consideration is specifically difrerent". The matrimonial domicile is
' L
considered primarily {mportant.
. r
Where there is no express contract there is, of course, no

exrress choice of lavw as the proper law. In such a case the proper law

o° the implied contract is taken to be the law of the matrimonial d wuic e,

T1. Matrimonial Domicile.
R |
e . . "1t will be appreciated thérefmre that the concept offmatrimonial
\:3} i.cile is germ? nnl tn determlnlng the proper law of a marriage contract
Al \’ -
RY
where ther2 is.no exprgss ch01ce. The proper law is important because

e vill, in generni, gﬂverh‘the‘validity, interprétation and effect of

<
-

), *
a marriage contract. Alfhough the matrimonial domicile 1s a central con-
. 4 , A
cept however, its Dr°CLSE meaning in Canadian and in English law is
' - 5 6
debatable. Until IQS€, DICEY and CHESHIRE carrie: on an academic debate

throggh the medium of their respective texts as-to what the phrase meaut.
The debate“was largely géademic because there were no\authorities'dire-
ctly in point. DICEY put forvand th~ more trgditional view that matrim-
onial domicile méags the nusband's 4. .cile at the time of ‘the marriage.
CHESHIRE argued that matrimonial domicile shouid mean the country of the
intended matrimonial ho;eT

The‘inteﬁded-matrimonial home' theory was demonsérated to be soC~-
iﬁlavically suoerior’to the traditional view and to be practically more
useful ‘when the parties come from iifferent ante-nuptual domiciles. The
theory has its defects however, sucH as uncertainty as to what the parties'
domicile is betweeﬁ the time Ofﬁ§pe marriagewahd the fime of‘the iaking

up of residence in a new home with the intention to stay there. These

defects were at least partially resppnsible for the theory's'rejectiqn in

58
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R
Re Xgerton's Will Trusts. There, Roxburgh J. held that the husband's

apte-nuptual domicile is presumed to be the matrimonial domicile and

that this presumption can be rebutted by express c ntract or by "what

is loosely called a tacit‘contracﬁ, if the ouamsi. ~ces warrant the
9
inference of ~» a tacit contract". The 't - " this case is perhaps T
‘ : ' A
one step closer to judicial accentance of . atended matrimonial home .wLw5
I0 : . 04 E"‘h

theory than the case of In re Martin. There, only an express'contract was
held sufficient to rebut the presumption that the husband's ante-nuptual,

domicile is\ the matrimbnial domicile.

The view in Re Egerton's Will Trusts seems to have been well
. : “I1
established in Canada before I956. In In Re Jutras Estate, Haultain C.

J.5. in the Sask~tchewan Court of Appeal eonsiders what the proper law A
e ;
of ~ marriage contract, made in‘ﬂuebec between a man domiclled iﬁ Sas-
) \ ‘J
. katchewan and a woman domiciled in;tuebec, is: l 7
. j : o
Generally speaking, the law of the matrimonial domicile,
that is, the husband's domicile at the time of marriage
(in this case, Saskatchewan), 'in the absence of an exp-
ressed or impied intention to the contrary, wil%_apply.I
| B 4
) | ' N
The intended matrimonial domicile theory may be traced back to the writ- -
‘ . 13 ‘ R
ings of the American jurist, Joseph Story. However, even in mos¥ of the

2

Jurisdictions in his native country, the theory has been p=id only lip-

service,and repeated criticlsm of the theory has left it without much
CIh
doctrinal support. / '

e —
- -~
'

The various théoretica considerations may be outweighed by an

ovérridfng consideration of practicality and the ease with which one can

1

refer to the ante-nuptual domicile of the husband. It is recognised that



»-D

the traditional rule may be criticised on the ground that it does not
accord with pfesent day notions of equality of the sexes in marriage.
However, while the dectrine may be archaic and sexist, it is submitted
that the intended matrimonial domicile theory should&gnly be given play
1; the special circumstances outlined in Re Egerton's Will Trusts. While
the f cts of that case did not justify application of the n;;el view,‘a"
cese where they did Justify application of the intended matrimonial home
theory was Frankel's Estate v. The MAsterfSThere,the husband‘s domicile
of origin wds German and he married a woman who was domiciled in Czech-
oslevakia. They married in Czechnslowakia but at the time of the marriage
the parties firmly agreed to leave that country and to emigrate to South

Africa. They did this four months after the marriage with the intention

nf remaining permanently in South Africa. The husband died in S.A. after

' II years and, in a question as to whether S.A. cdmmunity of goods gover-

ned the property relations of the parties or ;nether they were to be
regulated by the law of Germany, the oupreme Court of S.A. held that
German law.anplied. The result of tnis case is criticised by CHESHIRﬂé§¥ 1
The decision does seem to conflict with common sense and justice (for

not being subject to community of property, the widow was liable for }
death duties on the whole ‘of her husband's estate) The intended matri¢}
onial home theory could cbviate injustice caused by strict application

I7

of the traditinnal doctrine in such cases.

III. Cases Without Marriage Contracts : Static Situation.

Just as the ante-nuptual domicile of the husband may be taken as\

-

having the dominant role in determining what the proper law of a marriage

« .cract is, so again it may be tgken as determining t..c marital property

\
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rights of spouses to each other's moveable property where there 1s no
I8
marriage contr&ct Again the husband s ante- nuptual domicile is taken

to be the matrimonial domicie.

It;will be~appreciated that a distinction is taken here between
moveable dnd immoveable property. The influence of feudal law and|of the
medieval host-glossators, who were primarily coneerned with jurisdictionl
rather than with choice of law, have left the 155 EEEEE of “land with a |
sfrong 1nfluence over cases that deal with immoveables. Where marriage

RN t!ﬁ&gy\‘,

contracts are being considered a dlstinction between the matrlmonlal
domlcile and the lex situs of 1andeuned by either spouse does not seem
as important aswin the case of no marriage contract. There is only one
r;Brtiish dec1sion directly in p01nt - Welch v. TPnnantf9an appeal from
the\%cottish Court of Session to the House of Lords. There, the lex situs

! .
was held to govern the rights of a husband and wife in land where there

was no marrlage contract There does not seem to'be a relevant .Canadian

case regarding the law which governs in the abse‘ce of an express marriage:

contract or in the ahsence of an implied marriage contract. In Taillifer

20 <
v. Taillifer Ferguson J. dealt with contracts a d said a marrlage contract

would "govern and control....property wherever ituated provided that

-in the case of Jeal property the requ rements_ the laws’ of the country

in which the real property is situatefi are comglied with, the contract,
of course, not“being repugnant to -the laws of the country where the lands’’

are". : ’ : o

i

.22 E;~ it
CAS“EL does not limit ﬁhe‘?ﬁle that the matrimonial domicile of

1,- .

to the case where only moveabl¢s are involved The cases he seems to rely
{ i . ‘G" . .

S | )
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on for this proposition are De Nicols v. Curlier and Re De Nicols., As '

-

will be seen, these cases’ proceed on the ground that the couole having
married while dom1c1led in: France without an express choice of matrimon-
ial property regime were deemed by the law of France, to have accepted

t regime lgggibas a tacit contract This regime- oprovided for comm-
unity of goods between the couple as if the couple had‘made an express
contract incorporating the.relevant articles of the Code Napoleon. Comm- _

unity of goods was held to contlnue to govern moveables and land acqulred

after a change of domicile to England because of the tacit contract The

cases do not therefore establlsh 8 rule for cases where there is no marr-

iage contract While it may be more convenient to refer questlons relating

to spouses’ rlghts to land to ‘One law - the law of the matrimonial domicile

o7

- as ANTON points out, the lex situs must decide what rights may be cre-

28

‘ated in its own land. Perhaps the, objectives of.private international law

r

. T
IV. Cases Without Marriage Contracts : Dynamic Situation.
. . ~— ] ) : .
While the husband's ante-nuptual domicile, or more accurately,
: : ' ¢ . ‘ ‘ ' .
the matrimonial domicile, governs the rights of each of the 'spouses to
« ‘ v , } :

[

‘the other's moveables in the absence of a marriage.contract as et the jh
date of the ‘marriage, the question naturally arises as to which law : \\\\\

governs spouses' marltal property rights 1f~@here is a subsequent change

of domicile. Is it the law of the matrlmonlal ‘domicile, the iaw of- the

new domicile or a comblnatlon of these systems’ ‘ ’ L //

62
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s

other's property wherevez\ acquired.’ Spouses' marital property rights

*

would change with each change of domicile and be governed by the law
‘ \ ) :
: |
of the new domicile. Such a rule would, it can be surmised, smack of

injustice and would be open to abuse. A total mutability rule could ’
L Lo ¢
only be fair 'f all countries' matrimonial property laws were uniform,

in order that marital property rights once held under lex domicilii A

coudd be lost and replaced by similar rights after a change of domlcile

} to country'B.However,countries‘ laws do differ and, even where similar,

institutions are aften\given different names; a fact which‘can lead courts

to employ a mwopic characterlsatlon which defeats the objects of both

\

c untrles' rulQB, . -
\ i
\ - ‘At the opposite end of the spectrum from total mutability one

. |
would expect to, and indeed;does, find to 1 immutabllity. Immutability
5
fixes spouses' marital property rights accordlng to the law of the
spouses"matrimonial domicile. Subsequent changes of domicile are irr-
J .

. : . |
elevant under’this theory.
The doctrine of immutabiiity is applied in many countries with

a ci?il law tradition where matrimonial property regimes are normal. It .
is a rule which ensures a just division of Property between spouses is-

not affected by a change of domicile. However, Just -as the rule can per-

o

petuate a just.reéime, it cau perpetuate an unjust Phe. Tt is considered
singularly innapropriate to appf& a foreign law to>a eouple uho:emigrgted .
from thelr natrimonial home soon after marriage ‘with little property/f
and no intention to. return permanently to their country of origin.‘The
root of such arf attitude may be called legal practlcality or legal chauv-

P

/
inism, but it is probably true that the immutability doctrine was



|
I

rejected in the U.S. due'to a lack onFamiliarity with, or even suspicion
kof;'foreign marital prOperty‘sytems. For a country such as Canada, which
. rhas & large immigrant population, the problem of matrimonial property 1
regimes imposed by domiciles of origin should be a fairlyﬂcommon oné?9
Other considerafions militating agaihst application of the law
of the matrlmo?§al domicile under a doctrine of immutability are likel&
injustice:to creditors of spouses in the new domicile, and the necessity
for incooyenient,‘expensive and inconclusive reference to a foreign~law

under it. Creditors of spouses in a new doﬁicile may give either spouse

goods or services on credit wi hout any notion that the spouse may be

incapable of ownlng any of t assets of the spouses under the law of

the spouses' matrimonial domjcile. With regard to foreign law references,

one must bear in mind_that ma marital property questions will not arise

1cile from the country of origin and .

4

until long after the change of d

in the meantime, the law of the matrimonial domicile may have, changed.

V. Limited Mutability.

The p051tion that the Canadian. and English courts are generally’*
30
accepted as hav1ng taken is that of limited mutability. Under this theory,

which may be regarded as mid—way on the spectrum mentioned above, the
rights of the spouses to each.'others' moveables are governed by the law
of the new domicile, "except in so far as vested rights have been acquired

under the law of the former domicile". CHESHIRE takes a distinction °
o . 3 I
between 'inchoate' and ‘vested rights.

~

rT‘bis approach had its dlfficultles also, not the least of them

-

being with regard to accounting and the identification of property as

‘being acquired in this domicile or in that domicile. Its merit is that
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/

1t pays sufficient attention to -each of the legal systems under which
Spouses may have lived, and that it apportions their rights according

to how long parties have lived under each system.

The limited mutability approach has judicial support in some

Canadian Jjurisdictions. The authorities are canvassed briefly (for there
.t 32
are not many) by Verchere J. in Re Heung Won lLee:

The question turns on whether the law of the
matrimonial domicile continues to apply to
after-acquired property. The law on this point
seems unsettled. The editor of Dicey, 6th ed.
states as Rule I29 that: -
-the rights of husband and wife to each
other's movables, both inter vivos and
in respect of succession, are governed - ]
by the law of the new domicile, except (
in so far as vested rights have been e
agquired under the law of . the former
domicile. a
But then added that this rule as it rests on the
"0ld.and unsatisfactory"authority of Lashley v. .
Hog (I804), 4 Paton 58I cgnnot be said to be sett-
led law.
In Nova Scotisg however it was stated by Meagher J.,
. in Pink v. Perlin & Co. (I898), 40O N.S.R. 260 at p.
& 262 that:
' The law appears to be that mutual rights
-of husband and wife as to personal property
_are governed by the law of thHe matrimonial
domicile, and such rights are not affected “
by a.subsequent change, but rights acquired
after such a change are, of course, governed ‘ : :
by the law of the actual domicile.33

BN
(&

rT‘he Judge went on to apply a rule of limlted mutabllity

N ) _ -
One must contrast ﬁhe position of'British Colﬁmbia and Nova.Scotia
(and poss1bly the other common law prov1nces) with that of Quebec. Eefore
doing so,however reference should be made to the writings’ of‘CASmEi In

his casebook on Canadian conflicts of laws he puts forward a’ limlted

mutablllty rule as amplicable in'some Jursidictions'. As the geneTal rule

T3
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he indicates that:

In the absence of an express marriage contract or
settlement, there is a presumption that the matr-
imonial property of the spouses is determined by
the lex domicilii of the husband at the time of ~
the marriage. Changes of domicile do not necess-
arily affect the rights of the spouses. If the law
of the matrimonial domicile confers vested rights,
a subsequent change of domicile is irrelevant.35

-

 His limited mutability rule is based on the suggested rationale that
there cannot be vested rights in future acquisitions. It may be that
some jurisdigtions hold that there cannot be vested rights in future
acquisitioné and it is submitted here that the rFason.for this is that
the common 1aw'jurisdictiops do not accept the hotion of the tacit
contract.
| A
If this is the case, then the statement that there is a presump-
tion that the matrimonial property rights.of the spouseé areAdeterﬁined
by the matrimonial domicile must be open to’qualification. One cannot

PR

say that changes of domicile do not necessarily affect the rights of the

]
i
H

spouses for, in the case of the common law jurisdictions at least, the

'spouses have no marital property rights. It is submitted that CASTEL‘é\\
"'A - .
statement of the law leaves the question of which law applies, open.

This may be a result of the lack of decided cases on the subject. What
- - m "
CASTEL's rule may be based on,in part,is th- fference of approach between

)

the common iaw juriédictions and GQuebec.

It can certéiﬁly be shown thaﬁ Quebec professes a different éon-
"flicts rule from that at least showﬁ in the casds described above. The
Guebec conflicté rule is ﬁuch closer to one.of 1mmutability than that put
forward by CASTEL in his casebook. The Québeb éhoice of law.rule on the

effect. of a.éhange g domicﬁgasbn spouses' rights in each other's property
. ’ P L) . - , o

- 4 . . o

)
1)




36
seems well settled: N
~ s . \

I1 est bien etabli, dans la doctrine comme dans
la jurisprudence, que lorsque les epoux changent
de domicile pendant leur marriage, le lol du
domicile matrimonial continue de s'appliquer a
leur biens mobiliers et immobiliers. On respec-
tera les droits acquis.37

The final sentence of that excerpt reveals the basis of the Guebec app-

67

o

roach lies in the noﬁion of the tacit contract. Rights are acquired under

that contract and givén effect to no matter where the svnouses may move to.

The r.Le outlined above would also suggest that Quebec would apply immut-

ability to couples moving to that province from a common law province.

That point is open however.
While the conclusion is probably safe that the " yni icts‘fule
on:mutabilify'in Quebec dig@érs from that of British Columbia and Nova

Scotia,one can only agree with the conclusion of another that,as regards

the rule in the common law jurisdictions, "there can be no assurance that

38

a like decision will be reached when the necessity arises.” One couid
postulate that a case may well turn on how a court views the facts in

question and on the justice of the individual claim.

It would be useful‘perhaps to comment briefly on the cases that
are usually taken as the startiné points for a discussion of mutability .

of the law applicable to matrimonial regimeé. ) T
: 39 ' _ ‘
Lashley v. Hog was an appeal to the House ofs Lords from the

!

Scottish Court of.Sessioh; It is often taken as authority for the mut-
‘ability theory and, just as often, quickly distinguished as involving

a successorial, rather than a matrimonial property,claim. In Léshley

v. Hog Mrs Lashley claimed her mother's share of the'goods in-ﬁdmmunion‘

Toa
ERNEE
]
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which her-ﬁother's representatives became entitled to on the dissol-
ution of her mother's marriage by her mother's predecease of her father.
Mr. and Mrs. Hog,the pérents of the claimant, had married in ﬁngland
while Mr. Hog was domiciled there, There was no méfriage contract. After
I5 yeers of-ma;ried>iife together in Englend,ithe couple moved to
Scotland and acduire& domicile there. Mr. Hog survived his wife and the
daughter‘s claim was raised after his death.

The“House of Lords held that Mrs, Lashley's claim was well foun-
ded and for many years this case(was taken as a rejection of a theory
of immutability. The House pcheeaed on the ground that the;W1fe 's maviial
property rights were not fixed by the law of the matrimonial dO*,\Llé
(England) but.that Mrs. Lashley could claim the rights given to R
mother by the Scots lew of communion of goods. Mrs. Lashley "id argue
that the right given to h ~ mother was a rights of succession and; cer-

- ko

tainly in a later case the‘ﬂouse of Lords characterised the claim thus.

However;

It is important to note that the wife's representatives

took this share if she predeceased her husband. Their

right was not one of succession to the husband, but a -

rights arising on the dissolution of the marriage and .
~, Oof the "community of goods" by the wife's prior death.hI ,\\\\

Certainly,it would 5e a strange sort of sﬁccession in which the dead

: succeeded to the goods of the living. The Scottish system did have elem-

'

3
R
-

ents of communlty in it at that time, and it fs certalnly going too far
’ 42

to suggest as Lord Halsbury did in De Nicols \. Curlieft, that the Scott-
43

ish communio bonorum was a mere fiction. It is |perhaps worth noting -as

an aslde, that at the time of Lashley v. Hog, Scottish appealslto ﬁhe

.- House of_T.ords were decided by committees of Egéiish Jjudges who were

-
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usually ignorant of the law of Scotland. Some confessed their ignorance,

L

"others merely SPOﬁed it in their judgements." In any case, 1t is prob-
ably true that Laghley v. Hog is no longer regarded as a useful precedent

om matrlmonlal pro erty, in so far as it is constantly distinguished.

e us

‘The De Nicols cases are usually tehen as establishing the ~-r
Tlicts of law rule as regards ﬁhe inviolabiiity of vested righ ‘n the
common law world. The facts oé that dispute cen be set out in brief
compass. The pertles married 1n France while dom1c1led in France with-
out an express marriage contraot They therefore became subJect to the
French system of community of goods as if they had made a contract to
that effect They changed their domicile to England and. acqulred move-
able and 1mmoveable property there. The first De Nicols casé held that
the w:i.fe.“~i ntltled to one-half of the moveable property of the spouses
under the tacit marriage contract as if the spouses had remained domiciled

in France. The secord De Nicols case dealt with land owned by the parties
4 i i -
in England,and has been mentioned.

- -

The vested rlghts theory has 1ts defects, not the least of them
belng how one decides whether a right is vested or not. At one end of

the marltal property spectrum one can 1dentify the rights of each spouse

[ ]
. in the community property in a "full communlty" or in a civ1l law "comm-;

unity des acqets" as in rem. ‘At the other end of the marital prqperty

!

spectrum dne can 1dent1fy the rlghts of each spouse in their own prop-

erty in a common law co try as in rem..On the other hand, the spouses

oy

©

NS . 1. s L s T Fo s i o

will not have what an reasonably be called a right in personam or a

right in rem in the‘property of the other spouse in the common law

"

‘
i



_Jurisdiction, arising out of the [act of marriage, until the time of

dissoiution of the marriage by death or until some Judicial prpnonn—
cement is made to fhat ~ "act. Scmewhere in the middle one may find
participation ih acqests or "deferred community} the system proposed
for Alberta. In sucn a Systém a spouse may have rights in rég in his
or her own prpperty (slthough these rights will be less absolute than
in &¢ommon law jurisdi -.ion with full separation) and a claim against
the properyy of the other sponse (shown by the prohibitior agarnst
gratutitons aliénatipn) whicn 'hardens' into a greater rignt on;the

o y , oo
dissoluﬁion'of_the marriage. ' . .
' If the court is to use anvappraach to limited mutability based

on vestedness' it should seek to 1dentify 'vestedness' from the terms

and incedents of the particular scheme involved in the case. The court

. -

'&hould resist the temptation succumbed to above and refuse to accept

W

4

broad classifications such as 'full commnity' or ‘deferred community’

Y

as indicators or determinators of rvestedness'. The court should, instead,

2 take evidence to enable it to decide whether a spouse's rights under the

matrlmonlal property system of the matr1mon1a1 domicile, say, should be
enforced even after a changé of domicile. A court may have to- decide that
'vestedness' varies from purpose to purpose. For exsmple, a spouse's

rights under the marital property regime may be dlfferent for tax purp-
b7
]

. oses than ‘vis-asvis the other spouse. Slmllarly,'vestedness as against

creditors may be held to be diffetent from the vestedness' applied as
48 '

against ae other spouse. Referenge is made to NUENER
N 4 ~ -

‘But ownershlp is only a bundle of rlghts and

B
.

W pnvileges. We mus% »‘reckon with the possibil-

T0
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ity that a different conflicts of laws rule
may be applied to certain incedents of -own-
ership.h9

The court's determination of 'vestedness’ will be based on evi-
dence of foreign lew. The task is not easy, as is shoﬁn by the difficulty
courts of the same jurisdiction, often have in.determining what the nature

“of a spouse's interest in ccmmmnity property %igﬁt be for tax purposes,
50 : :

for instance, If courts are committed to a vested rights approach however
“they can only proceed in this analytical manner if they are to reach

reasonable conclusions.

¥ o
The doctrine of limited mutability has been accepted in the
. 5T

Jnited States for over a century and a half. There, however, t

is stated in slightly different form than it“is in Canadian or
- - . 52 o . . . .
works“on ‘conflicts:

= Rights -;yn perso'nal property gxéept rights acquix:ed?jf ¢ g 3
. by creaitors by attachment or otherwise, are contr- : CHR
S . olled by the law of the marital~domicile at ‘the time

of .acquisition,
PE) N . . ’ o

T B

One can see that this theory approximatéé togiﬁét set down by DICEY or
. ) N

by CHES@IRE but it may be thought to.gigi more gléy to the’la; of a new
domicile by taking emphasis off the néqd for righté to be vested before
‘they will be‘enforged after a change ./ Aomicile. £n t;e U.S. the theory -
is supplemented by the 'source' or 'titicing' doctrine. Basically, this
states that when property acquired in do;;Eile A and is then exchénged
for other property in:homicile‘B, @omicile*A's law coﬁtinues to rule gé*
to the‘ownérship of the’properéf as between the sﬁoﬁses:,

7
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V1. parison. of American and Canadian Treatment of Community
v Property.

It may be of interest to comggre how the Canadian and the U.S.

Q‘F‘V N

court” have hand!ﬁd comnunlty E&operty rights. It has been established

L.
that the courts of both cow will recognise and enforce rights’ )
acqulred undc; g 'comﬂnnity erty regime' while a couple were domic- J

&

72

iled in a JurLOd\ctlon whlch applied’ communlty of property to the couple,‘

the American court ‘oh ﬁ@g??a51s of its limited mutablllty rule, and the

Canadian court either because rights under a community property regime

will probably be held to be 'ves@ed"or by applicatlon ﬁﬁéthe tac1t con—‘

SL R AN
tract theory.fmhere is a differenCe, however, in the’ method' wﬁich th1s

is accompllshed or rather there is saf& to be. . - é T»,iﬁp,

-LAY in his discussion on the recognitlon Qﬁjaommunity property
*' ' 255 . - e

in commonélaw prov1nces, puts forwani'what may be regarded as, the tradr~ j

r

i

1t10nal v view. He 1ndicates that common law, courtb»ln the, U S., whe%

<

' t g 2
recogn151ng rights ‘created under a 'communlty propermw,fegxme' transform
i

»

k W
'f the rlght of the spouse from that of an 1ntere§t in comqunlty property

o -

to a kind of i terest more famlllar to the common“iaw’ mhus a community
”et becomes the right of a beneficiary under a resultihé

nrust or a conetrnctive trust. A Qifq}s interest in community broperty
“ﬁggquiredkin Louisiana would be transformed int01£he.right of ‘& bene- . °
ficiar; under a constructive trust, fhe;husband being the trustee, once
ﬁhe couple nadémoved say, to New fork.
MARSH5 attempts to6 demonstrat@ that the view put forward Here

-

as thetradltlonal one is not supported. by authority. He cites othér
decisions of Loulslana and rT‘exas courts which did, apparently,hold that

"a change of domicile does not transform communltyvproperty into some

™

A
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other form of ownership! These cases, however, do not come from juris-

dictions which have separmtion of prope¥ty and that fact may indicatek

58 . W

«

LAY suggestq, may-be that the. Canadran courtu

e‘%’wijomi&mty of

( -~

Y

" courts deal w1th communlty of propegty dlvorced from any notlons of

’ 1mp11ed contract: _f e ' S tw ,

, of the {hstant domicile and their ‘rights are‘framed in terms of thi
N . « . i

-—

1
-l‘\,;, .

”I‘z . i
e ) .

< '
IR T , - - A N RS

The,lgdéaf community property ‘in.the|eight {eBim-
unity] stAtes in the United States ip designed to
regulate acqulsitrons*made by domicilliary spouses.i™®:
Tt isg not‘meant to%peroetuate this type of property
ownershlp %etween the %értleé for: life.59

3

co i
& ® '
The impllcatlon is that the Quebec reglme is ueant to rggulate part es'
i) l )
property relatlons for. lmgg Whlle U S épurts wrllv

«-otect spouses!~

communltyfﬁrépe Yy 1nter arlslng from a prevﬂous matrlmonlal d_

i

-icile, U.S. spouses' instant’ property rlghts are governeé by the l:w

domicile's institutions. N - ;
‘ /
It is perhaps grematpre to pralse the Canadlan courts wheJ‘all

)
the relevant cases deal with the tuebeo reglme. ‘One cannot say‘whak

y

would happen if a communlty property regime not empLoylng the notﬂon of
Ij

t
e

the contrat tacite were 1nvolved. ) ' T
- i

The dangers of the U.S. approach are apparent The incederts of

- .
| |

|-
{

property created under the 'contrat tac1te' of éﬁg%iia;fQVhlle the W.S.
|

4

'Y
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h
commuryity propefty owngrship und 'r the law of Texas are not likely to ' T\ ;
‘be the same as those involved wnder‘the commdg law .tenancy in coumon. U
The %iabffﬁty of the propert: anolyed for the obligatipns‘of the
s;ouses is an example of .rea where dif)lf‘erenc,q_s € 1 ile thrift.;‘: S

. - . S N 4 '

in juridical-concept's is A.bi-_tj,-'cb_'mmon lawyers are ;r? we prac,tiséd

.in as their ctvil l:.w ce 1térp';.'v..*;:ls‘, ‘conflicts of laws_ prc/b/f.emsJi:1volvingc’
marital property v.v'ould seem to bean a‘.rea that callsb fg; a truly cat:holic
appreciation of the rigi’ltsland incedents of ownership. The fitting .of
c‘omlmihbity i)roperty concepts into the ‘institutions of the common law is L

“a practicé that may well do violence to both systemsv.
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PART TWO |
| \
| The next three chapters will con51dex\some of the conflicts of
laws problems that Wlll arise should the proposgis\pp lined in the

S
second chapter become legislation. The main arcas of expiogstion will

involve cholée of-law problems and the applicability of tha Alberta
\,

A

regime - when will a court apply the deferred sharing regime9

It will be useful to discuss applicability in two broad contex\s.

: rT‘he first w1ll involve the working of therAlbgrta regime in relation to
the other proviocial matrimonial property laws as they now, stand, (i.e.
with most of the provinces having a version of separation of property,
the ng¢able exception being @uebec) This discuSSion w1ll take uprthe
major part ‘of the two succeeding chapters. The 51xth chapter of this
 thesis will discuss some of the conflicts problems that will arise

should the regime proposed for Alberta have to operate alon851de the

regimes being proposed for other of the common law provinces.

A comment may be made before embarking on the main discussion.
As our thesis progresses it will become apparent that s§me emphasis is
. ¢ 4

beingvputron_the case‘thet involves relevant foreién elements taking

place in Cuebec. There are more than academic reasons for this emphasis.

el

»

Y

‘.Shopld gseparation of tha® provigce occur,”or even:if the allegedly y
'Anglo-phobic' »olici s sre continued in Quebec, there‘isyalpost certain .
to be an influx of /fnilophones into the common law provinces. Many of

. , 4 .
these ex-(uebeckers will be professional in occupation and will have . .

78a o R
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’ nﬁv
acquired considerable assets Muring marrled llfe. Most, of them will

have had ﬁﬁplrrmntrlmonlal dom1c1le in Quebec. ﬁ@E’g

"*u}
ﬁﬁgiﬁ&

In mid—April of I97T7 each uf the provincial governments of Can—
ada was asked by the writer to supply details of any recent or proposed
changes 1n“the1r matrimonial property lsws. All of the prov1nces replied,
but relatively few were able to glve details of proposals concrete enough
to be useful to this study. Of the remaining provinces, all except

4.
Quebec indicated that they were- considering reform of their matrlmonlal
property laws. Prlnce Edward Island and. New Brunswick indicated that
reforms along the llnes of the proposals put forward by the Ontario Law

Reform Comm1351on were belng studled British Columbla and Newfoudland

gave no 1ndlcat10n of the types of reform they wvere considering
’u
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AN ‘\'
] " \
b APPLICATION OF DEFERRED SHARING : THE HINGE—‘

!

PINS OF APPLICABILITY

I. Recapitulation.
The Eggime,propcsed for Alberta is a deferred sharing regime.

It will commen:  upon the marriage of couples‘whd'are resident in Alberta

at the time of theif marriage. The regime will:apply, of course,conly -

7?5 the gains, of couples made after the»couplestbﬁarriage. Tn the case ™

of couples already married and living outside Alberta, we have algeady

seen how the Alberta regime Wlll apply to ali the shareable gaigs of

-

such a couple aswfrom the date of thelr marriage once such a, cmqple

establish a common habituyal residence in Albigta The reglmc 118 decla~ @
. .. vi'x'- (‘ [ .

R ~ .

.red not to apply to couples whose last common habltual re51denceﬁyap"1,‘;ht{:'

}‘\1§ .\1 ’_ _"(&’
@ut51de Alberta. Appllcatlon of the Alberta regime is excluded if ﬁ“

-, cbuple are "already subJect ‘to deferred sharing
&‘
What is the 1mport of the terms upon which appllcatlon of the e

“.Alberta regime hlnges —'re51dent‘and habltually re51dent‘? v

N d
II. Residence. -, ‘ . i)' : . |
1 Seeking to. put some doctrinal flesh on the bare b ﬂof the

‘;term 're51dent' we are faced first with DICEY's statement that "the

'onrd ‘re51dence has dlfferent meanings in dlfferent branches of the

1aw"ICAééEL is nc more helpful. Hé?takes as his starting point;the

decond Restatemente— "Residence is an amblghous word whose meaning in
3

d 1egal phrase mist be determlned in each case" The complex1on put on

.- tde wor&~will'therefore vary depending on whether one is construing it

/
/
’ /

79



in a tax statute, an adoption act or in an enactment relating to the

hospital charges of indigents. For our purposes the word occurs in the

»

context of a marital property statute and that must be our starting point.

Tt has been 7hown “that marltal property rights are usually gover-
ned according to the concept of domicile. Re51dence, however, is usually

ag taken to mean somethlng less than dOmlCile. For 1nstance, to establish

.\ residence, as opposed to domicile, one need not establlsh animus manendi

.V or the intention to remain permanently or indefinitely in a country.

[ ]

[\V

6

Ny X , , Lo } '
Length of time is not primarilly {mportant in determining if a person

\

is ‘realdent' though it will be relevant to show animus~residendi or the

intention to reside. The animus required for résidence in this context
;1‘:,1.

is only that degree of intention to reS1de as is requlred to show that
I * o
+ presence is not;transitory or fleeting. Exploring the meanfhgfof the
téTh 'fesidence' simpliciter we find that it is not taken to be an

5

exclusive term. "A man may reside in several places ar once". To estab-

&

1ish residence one need not own or rent a house in the relevant juris-
) n‘.

dictlon. A temporary stay in a hoteI or in the house of a friend Wlll

be sufficient if other indicators show an 1ntention to stay in tgerloc—

, 6 , )
ality, . x»

rT1he texts distinguish 'ordlnary and actual' residence. These"
T

~__
terms are used as Juxlsdlctlonal criteria’ under the DlVOTCE ‘Act but they

L~ Lo

:are not the %erm used in the maJorlty report of ‘the Alberta Institute.
-~ ~

"‘ G

‘ /
Are there any grounds for drawing /ﬂhlogles between the hinge-ping of <

( the appl&cation rules of the Alberta regime and the terms upon which .

theejurisdictlonal rules of the Divorce Act rests?

3
-

One mist assume that§§he use of{re31¢ence' simpliciter, opppsite:

. S G e .- e gt 4.,4_,"
N 3 o - : - \\
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claser to actual.refi

- quallfl

‘thlS dlscussrpn. Re51dence has various meanlngs’which chanpe according

‘common habitual residence', is intentional. From this one can draw the

conclusion that’ the two terms are taken to_mean something different. This,.

in turn, leads one to speculate whether 'residence' is taken to mean

something less than ‘'habitual res idence' - less in the sense that a less

permanent or less durable connection between a person and a locality

need only'pe established when one is seeking to prove that a person was

-

resident, than iT one is seeking to prove that he:was‘habitunlly res-

‘ident. The quallflcatlon 'habltual' wpaid SG‘! to draw the quality of
S————

re51denc° reoulred for mérﬁ&ed couples comlng into Alberta closer to

that of d0m1c11e,and away from that of actual res1dence or mere presence:
% i . » : - 9 . . .

| AN Co.
The§g< s a line of anllsh cases decided 1n connectlon with %ne
8 o

Matrlmonlal Causes Act which holds that 're51dence' 51mpllciter means®

9

actual residence. K

:lpdt forward nere that residence simpliciter is

fence than, say,’hebitual”or'ordinary residence. -

’

'However;ythe ratlones of the Edgllsh cases actuplly 1nvolve the prop-

&
)

. ositicn that where residence 51mp11citer 1S’Juxtaposed with ordlnary

residence it may be taken %o mean actual re81dence. This qualiflcatlon

.too much fpr our purposes when one considers tnat the

port Juxﬁaposes reSLdence and habltual re31dence,but one

ion: tbat does bear. mentlpning is the first point made in

to “the context in- whlch the term is used. In the English cases the term
construed is used in a Jurisdictional rule and the consideratlons ‘that

prompted the Judges in those cases to put a certain complexion on . res-
T i

!

idence. may mnpt be relevant vhen one considers the term in a matrlmonlal

property statute. A jurlsdtctlonal rule is concerned primarily' Mith
{‘ N

o

A
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it is unlikely that, with regard to the test laid down in theé Institute

with effectiveness and securing international recognition; the applic-

ability r:le for the Alberta regime mist take the fostering of social

Justice as its first consideration. The Alberta court eould be instr-’

ucted by the matrimonial property-statute to apply the "lberta reogime

to all and sundry who came before it - and swti a Tu s«11d be eff-

ective in Alberta. The point s - who should the rrogime be applied to?
e e —_—

What rersons are ,u”flc entlv eonnected with” the’ DTOVthG to have ‘ts

laws pﬁvorn the property relations ot a long-standing relationship?

If we accept that residence simpliciter may be 1 resemblance

: i
to actyl residence, can we further divine its meaning? The test of . :

residence has been described as a mixed one of fact and law. Rules such

as 'presence casudlly or as a traveller will not be sufficient to est-

’

ablish the intention necessary for residence' are put forward. However,

S

report, the courts will be trapped by conceptualism and spurious rules.

The attitude will probably b4 adopted, in true common-law spirit, that

a Jjudge will be able to recpgnise in any particular case, whether some-
™

one is resident in Albe t for the purpose of visiting the benefits

of deferred sharing on him or her, and that without the benefit of a -
host of rules and tests. It is also true however, that the fact that the
term 'residence' has been left unqualified in the applicability rule
opens the way for it to gather the encrustations of the rationes of
decided cases more readily than if a more'precise formulatipn had been

employed. It is the experience of the common lawyer that these encrut-

ations do not always fit neatly together to form a pattern upon which

clients' rights can be readily and accurately assessed. In this 1nstance B

}
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such a course would be unfortunate, as spouses' marital property rights
are important to the-pegple involved. To lay the way open for more
! W
trouble atqa time when relations between the parties are usually strained
' \
is at quét unwise, especially when a more precise formmlation of the

test of applicability might go a long way to solving the vproblem.

To return for a moment to what was said about construing a term
in its proper’context, an intclligent pnrnllel can perhgpslp¢ drawn
between 'residence' as used in the Institute'!s report and ‘'cruelty' as
used in the context of the divorce laws. Although the precise méaﬁing
of 'cruelty' may changg with each decidéd case, it is cléar that the
putrpose of a characterisation of a spouse‘s conduct as ‘'cruel' .is not
to visit that spouse with moral opprobrium. The puréose is to provide -
matrimonial reliequThe meaning of ﬁhe term would be different were it
contained. in a criminal or a reparation statute. Purpose @oes give mean-
ing.

Ifﬂa couple are found by an Alberta court to be resident in
Alberta at the date of their marriage their property'rights will be gov-
erned by the Alberta regime, provided'they have not acqh;red a last
common habitual residence elsewhere since the time Qf the mar:iége. The
cénsequences of a finding ogpzssidence iﬁ Alberta, :herefore, may.bé

fairly far-reaching. The results will be serious and long-term. It is

submitted therefore, that the criteria of - dence in”this_Eoptext . .
should be strict; stricter,for instance, t-- <he test adopted for our
v IT o .
jAindigents’ hdspital charges, but not as strict as the test adopted "in
I2 ' o

.citizenship applications. It is furfher suggested ﬁhgtua‘ﬁést akin to

that of domicile be adopted in determining uhethér the Alberta regime
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/// N

should npfly to a couple, minus the empiasis on the intention fo gtay
indetinitelv. There {5 another consideration which would make a strict
test of residence at least convenient. /- our discussion progresses {t
will become apparent that the conflicts problems arising in relation to
the marital property rights of a‘couple will increase feometrically, as
it were, the Looser a test of residence gets. There may be more ‘na'  ces
of a couple claiming that the Alberta regime applies to tnem, the

the test relating to the hinge pins of its applicabiliity are.

S “We say that.a strict test is desirable but recognise that if

the report's recommendations are enacted as they stand,the courts

will probably construe residence to mean ‘'actual residence'., The only \\\J(
sure Jay of having a#étrict,workable test is if the term is changed or

defined strictly‘in the legislation.)

.e’
IITI. Habitual Residence.

Concentrating now on the term which governs the apélication of

~ -

the Alberta regime to married cou- ~s coming into the provice and which
7 . \

- provides the cut-off point for those couples who move elsewhere, namely: \>
habitual residence, we find ourselves dealing with a term that has had {
very little Jjudicial or doctrinal treatment. In one of the few afticles_ ///

13

alluding t> the concept, LIPSTIEN tells us that what the words mean is
a pure quer »n of fact. The habitual qualification has the purpé§e of

making the .agal meaning clear and is to bring the determination of

[N

whether one is or is not habitually resident exclusivelly within the

. e .

competence of the trier of fact. One would therefore imagine that there
is less scope for rule-making here than there is in the case of residence

simpliciter. DICEY "hazard(s] the_guéss that it will be held to mean -



mich the same thing as domicile, minus the artifficial elements in that
concept...... and minus the stress placed on the element of intention in
domicile".

<)
Reference is made to the comments contained in an article by
I5 16
Clifford HALL on the case.of Cruse v. Chittum. The extensive discussion

of a very short judge~ . v Lane J. concludes that:

As a concep. Jdependent largely upon the assess-
ment by courts of the relevant facts, ‘the absegce

of certainties inherent.in the mechanical gapplic-
ation of fixed rules, preseﬁt substantially even

in domicile, must inevitably work hardship to

those aspirants, who must conjecture their relat-
ioship with a country's laws to a degree other-

wise unknown.

-

-

The conclusion is concurred in and the comment is made here that this
case does little to illuminate“thélconcept of habitual residence. It s
true that Cruse v. Chittum was the first English case to deal with hab-
itual residence as suchfaand Lane J. may have been hesitant to wander
into the jurlsprudential desért without the pillar of fire providéd by
precedent, but éoﬁe of the submissions of counsel which he adopted do
need qualification;

' ':L\ Habitual resideﬁgé wvas said tb be equivalent to tﬁé residence

required for domitdile,minus the mental elements necessary to ez}ablish

domicile. This cannot be a general rule, for in the case of domicile,

residence for only part of a déy will constitute the necessarj residence;

_ _ . 19 > - . .
{f the other facts show the necessary animus. 'Lane J. himself accepted

that "habitual residence in this context......denotes a regular physical
presence which must endure for some time". While we hold to what we said

earlier régarding a term in its context,“we submit that for our purposes,

-

babitﬁAl residence will require a degree of physical presence for some
\ .
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A
time. Tt is bol&ovod that an analoyy with the residence required for
domicile ls nos\helpful. It domicile is to te usefml to us we must,
as was the case with residencelsimpliciter, accopt come of the tests
bf intention that accompany it. By this we dc¢ n>t mean thal an intention
to stay indefinitely must be established to establisk’habitual residence,
but that there must be aé intention to re@ain‘in the i1risdiﬁ}dﬂh\{:
question. Just how'remain' is defined by the court wil. ‘- ﬂ matter of

i :
speculation,but the sort of factors that ~re taken into accuunt when

establishing intenti-m to remain indefinitely in domicile,will be = :ful.

The court in Cruse v. Chittum was concerned to establish the val-

idity of a foreign divorce under the Recognition of Foreign Divorces and
2T .

Legal Separations Act. Under that act a divorce will be recognised if

the petitione; is habitually.resident in the granting jurisdiction. Since

Crﬁse v..Chittum another Eﬁglish case 'ns dealt with habitual residence
as contaiﬁéd in the same act. “
Hack v. Hacigrelies on Cruse v. Chittum and does not add much
~to the carlier case. The f:: 3 of the case, however, may be of interest
to sﬁow the circumstances in wbich someone will be held to be habitually
resident. Mr. Héck left his home in England(and Mrs. Hack)to work in the
United States, initially for a period of one year.He héd the prospect
/of a second -year of’employment there. He travelled to the U.S. on a
: ;;;;égr's visa. He accepted the second year of employment and resoived
N T T
to make his iife}in the U.S.. Two years after leaving England he applied
té become a.permitted immigrant. During the period from August I969 to
March I97I he made various expeditions both within and outs}de the U.S.

. N
He returned to the U.K. in the summer of I972 after petitioning for

<



¢
divorce in Misscuri - the stnte in which T: had his Jjob and his place
of residence. His poit there was kept open for a year. Arnold J. held
that Mr. Hack was habétunlly res’dent in MISsouri. ,
Tn Hack there were probably facts suffieienﬁ‘to Justify the court
!
in holding that the husband was domiciléa in Missouri. In so far as this

is true, the case does not tell us what facts will justify a finding of

haebitual residence where a finding of domicile would not be‘bossible.

When residence simpliciter was being discussel we looked for

analogies between it and actual residence. The other t /t of JurisdicQ
" tion in the Divorce Act is 'ordinary residence’. Hagihua ly resident may
be thought to bear some latioeship io ordinary residence. Keeping in
mind our ofiginal point\about construing breeds of'residence in their
proper environment, it is thought that habitual and ordinary residence
'do have a considerable area of overlap. Both kinds of residence indicate
a relationship between the person and the Juriédietion-of a more durable
.natﬁre than that involved. in actual residence or,in what will probably
be pheﬂcourt's construction of,residence simpliciter.

I~

Tt is also submitted, howeveig\tha£ o£dinary residence has a <;;7
degree of exclu51veness about it -that lé\not present in habitual res-

bldence. Just as there is one norm or ordinary course of events, 0.8

man will have one ordlnary or normal residence. But a man or a woman's

:“llfe may be so ordered that he or she could be said to be habitually

resident in two places at the same time. No doubt in "such a case, a

court, if’pressed; cou.d find which of these placee was th fnormal'

residence or the 'ordinary' residence. That does not pfgvent two con-

: (
temporaneous habitual residences existing for one person. ..



A

-

The concept of habitual residence came originally frrom Hapgue

o H;JNLJk///
Conventtena ‘vate Tntermational Law and its purpose was to provide

a compromise between the concents of domicile and of nationality sq as
L .
N

to make the Hague Conventions acceptable to as many countries as possible.

Some countries use domicile as a point of contact in matters of persoeal

~

status etc., while some use nationality. It will be apprecinted'that nat-
ionality wruld not be a Suitabie point of contact fof the Institute’'s
regimé,’Canada being a federation. It is %robable that the Institﬁte
wished to dvoid\the wrfificiality of domicile becoming a part of its
proposals. The use of residence and habitual residenc;.will givg rise

to some pﬁﬁblems hawever. ’

The point has'alren@y been madé that neither rigidence no? hab—
~Nitual re;idence are necessarily exclusive. If ﬁﬁé matrimonial property
proposals of the other pfovincés use these conqepts as key points of .
éontact there could be difficulties. Cases c;n be conjured up where a

person could be held to be resident in one prov{nde and habitually
resident in another. This 1is especially true if residence i§ taken to
mean actual residencé. More unlikely but stll possible, and e;en more
diécoﬁcerting, is that one can imaginé cases where a person could be

. ~
held to have two habitual residences at’ the same time.

IV. Examples of Problem €ases. _ o

Some examples might serve to illustrate the points made above.
Take the case of-a middle-aged fire watcher employed every year from .
May until the end of August to stay in a rémote shack in B;nff National
Park and to scan‘the horizon for smoke. Each winter he might retﬁrn to

Vancouver to stay in the home of a near relative or in rented accomodation,



to york as a fishcrman. Who would say that, all other ractors being _—~
/evenly balanced, and the practice continuing over a number of years,
that he was not 'habitually resident' in both provinces? A pqrade of

horllble» can be made up with the use of seas onal workcrq those with
W 4 ‘ ‘
holiday cabins (and the time to spend all summer in them) and prairié

farmers-who pack up every fall and go down to Can Diego ill seéding

time comes around again. o , u
' . . ] )

One could imagine a person being batitunlly resident in one

prOVane yet domchﬁed 1n/ah>thér Make the fire watcher a marrled man
/
with a house aéd f%ley /1n Vancouver who works ‘as a law professor in
w
the Unlverelty of Britlsh Columbia. He may retire each year to his

mountain tap tb/but xhe finishing touches to treatises on bills of
; '
exchange. /Tt 1§ no¥ unusual for people to spend long periods away from
./' . A

the plac they would consider 'home' each year. &

. 1
g

It wlll be appreciated that it is qulte p0051ble for a person

to have more than one reiidence and for h1m to be described as 'a res-

’

T - L -

ideng§ of more than one profince at the -same time. This will be less
likel

:if'residence'is taken as having = conplexion,simi;ar'tq ggpnel
residence - which will probebly be tne/eventual holding of the court if
. the term is left unqualif;ed. Honener we have indicated that such a
construction would not be a desirable ene The fact that a couple had

thejir actual re51dence in Alberta at the time of their marriage and
i

/

have acquired no common habitual residence elsevhere or in Alberta may
not be sufficient grounds for fixing their marital property relations

-
according to the Alberts regime.

3
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V. Tw*erﬂétlon of the DlVDTOO Act and The Alberta Reglime.

The\fact that the characters used to mark out the boundaries of

~

the regimels 1ppllcnb11Lty are- caqule of' sharper deffnipion is a serious
defzé{ in the Inns tLtutL'" scheme. Th fact that they may not be exclusive
willl cmiGe problémo, It will be the case that the normal occasion calling
/@r a termination of a regime wiil be a decree of divorce. It will also

be the case that in most cases where a person or a couple satisfy the
i 23

jurisdtctiondl requirements of the Divorce Act they mill be habitually

/

resident in the same jhfisdiction. However this will not always be so.

There.is the indisputable fact that the words used in the Divorce Act -

7

andwiQ\the proposals for the Alberta regime are different. Actual and

\
ordinaiy residence are not the same as residefice and common habitual

! . -
residence. When one considers the interpretation put on the Divorce-
’ : 2l

Act by“judges like“NikitTFn J. in'Wood V. Wooq one can see it bécoming
more likely that a’personigould satisfy the jurisdictioqal requiréments
of the Divorce Act yét not be habitually resident in the same province -
as one was petitioning for divorce in. *

Yet_even if the Jurisdictional test for divorce was congruent
with the applicebility ruleffo;>thé'deferred'sharihg‘regiﬁe;;ﬁﬁhld that

solve very much, and, even if it did, would that be a solution to our

choice of‘1aw problem thgt should be given play?
. . ;<

Answering our second hypothetigél first, it doeé not seem soc-
ially deolrable that a person's marital property rights should depend
dn the place where he or she raises his or her action of divorce. in
many cases the forum will be one of convenience and the petitioner will

have no connection with the granting jurisdiction other than that stip-

ulated in section 5 of the Divorce Act. Granted this test of Jjurisdiction
. ) :
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is not an illusory one nd that , in mos{ casds, dom Lé, habitual res-
idence, ordinary residence and residence will coincide: But fo- the not
inconsiderable number where this is ugt the case, it deems pointless to
let maritgl property rights follow the forum when there might be another

Jurisdiction that has a better 'claim' to rule on these rights - the

e

parties having lived there for mosf&pf their married lives, for instance.

s N

It is also true that squaring the divorce jurisdictional rules

with the application rules of the regime would not solve very much. .
' \

Firstly, divorce, of course, is not the only oécasivn calling for a

1

termination of the regime. A termination is also called for on decree

1

i - |
of nullity, judicial separation and on joint applicatidn of the spouses

etc..
Secondly, it is not unusual for couples to stay apart before

~divorce, indeed it is the norm. Often their separate lives will lead

IS

them to stay in different provinces. One spouse could find himself
being dEVOrced in say, Manitoba, by a spouse who had established juris-

diction there. If the couple had had their last .common habitual. residence
ot

in Alberta, and the }espondent retained .that as his habitual residence,

N

what law would reéulate their marital proﬁerty rights? There is no
assurance that Manitoba would'apply the law of /the 'last com&onbhabitual
residence' as to thebbarties' property rightst Yet, the respondent, if
he had raised an action first){thlbefta,-éﬁ not d}scontinued it within
thirty dayif would Qave won the 'choice of forum' fiéhgh@nd the Albertg
_regime would.%e appliga byvthe Alberts cog?% as Alberta das the lasf
conmon hébitual reisdence of the pérties. To alloﬁ marital propérty rights
to depend on who raises the acgion wh%;é/cannot be recommended as the

— ,

solution to our choice of law problem. : _ 3
. . J“?
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CHAPTER 01X

APPLTICATTON OF DEFERRED CHARTNG : CHOICE

OF TAW PROBLEMS

1. TIntroduction ' ) . -

5o far we have beep concerned to outline some of the vroblems
that may be cauéed due to the inudequacy of the hinge-pins of the‘
scheme's applicability rules. The diséussion now goes on to examine
another fault in the application rules - a substantive fault, as it
were. This fault, coupled with other factors,wiil give rise to seriﬁus
problems of its own.

The Alberta regime is declared to apply to couples -who have had
their last common habitual residence in Alberta. Tﬂis rule excludes
application of the Alberta regime to those people who have thelr last
common habitual residence elsewhere. The rule is one of total mutability -
the regime applies to the acquisitions of.a couple sincé thé'time of tﬁeir. .
marriage. The policy arguments against total mutabi}ity have been gone
into alreadyf It is not a rule that is calculated to ensure Justice
between coupies, given the disparity between the matrimonial property
‘ laws of the provinces. This disparity will be even greater if Alberta
hqppens to be alone in her réform-of pbe law.

The rule which prevents application of the Albértq regime where
couples do not have their last comman'habitual residence in Alberta would
be just if all of the provinces had equally just mafrimonial property

laws. Rights once held under the matrimonial property law of one province

AL

could be lost and replacéd by equal fights under another lagfafter\y

oL

7 4
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change of home. But-the laws'of.all the provinces are not the same.,
The rule, It can be surmised, is dgsigned to p;eVQnt the incur-
sion of;Alberta's regime into ‘'other province's territory’', but.en ex-
ample will show how futile its résults could bg.
A couple might marry in Alberta while resident here and iive for

forty years in this province under deferred sharing. ¢ veir retirement

they might resolve to spénd their twilight years in the bracing-climate
. N S

. of the'Maritimes. On the acquisition of a common habitual residence there

in furtherance of their desires, the Alberta regime would, by the law
’ ; . N .
of Alberta, no longer apply to them. Suppose that the bracing climate

of the Maritimes leads the husband into marital infidelity and a divorce

action is raised in the court of their new home. Would the fa that the

couple had'épent much-"the greéter part of th.ir married life in Alberta,
) ’ & B . l» )

uhder deferred shar{ng, count for nothing? Woi.d the cdﬁple be held sep-

arate as to property on divorce in accordance with the laws of the gran-

’

”u‘ting juriédictionh supposing it to be Newfoundland or some other pfovince

with separation of propé;ty in forée?
‘The problems consequent to the court of another province trying
to apply the 'law -° -lberta' to a couples' prSperty rights are. gone

into later. Such. problems only arise when the forum is concerned to

"~
“

épply;@?e‘law;of a previous matrimonial dOmicile or common habitual
residence. What we will examine here is whether or not there will be
a cholce of law pfbblem before thex the foréign_fgyuﬁ involving. the

law of Alberta in the kind of case outlined above.

II. Deferred sharing and the Choice of Law : Foreign Courts

In the United States it-is well established that thé 'commnity

-
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propcrty regimes*' of the einht'conrmnity property“ étnteg only apply to
doniciliaries of thes¥ states. Tk é was the rule laid down in Saul v.
2
‘ﬁis Creditors’und we have alread& seen how the rule for Canada cannot
be atated with no nuch precision. While all of the U.S. jurisdictions
nave rejecfed the tacit contract theorxéthe or._ cases in Canada'that
deal with community pyoperty regimes are those that involve express
a. >xptance ol a regihe by contract or that involve the legal regime of
5 S | -
{.uebec. v p
.uebec, of course, employs the notion that the regime iggg& applies
between svouses, where they do not opt for one of the‘contracﬁual or'con-
venttonal regines, as if the spouses had tacitly agfeed to the legal
regime. The regime prescribed by the Civil Code to apply in those cases

where there is no election is said to apply between the parties as a

contrat tacite. In matrimonial property cases involving'the wuebec regime,

therefore, we have seen how the court of anotherkjurisdiction will apply
the . uebec regime as to acquisitions of the parties after a change of
donicile fromluuebec? If couples ma;ry under the (uebec regime it is
recognised in.the other provinces that vested rights can exist as to
fntnre acouisitions.

The common-lgw.provinces -hat p::pose to enact deferred sharing
reglmes or versions thereof, in.gaﬂ -al. and Alber?a in particular,.are
proposing to ‘enact regimes s1milar ;.. .fect to the\‘parfnership des |

acqets' of the civil law. The common law provinces do not have a civil
K ‘\ .
law tradltion however,” and one must wonder how much, if any, of the doc-

trine associatedzyith the civil law concept of community property is
intended to he transplanted to the common law provinces concerned The

problem is a nice one, consequent to the adoptlon of a ClVil law insit-
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tution into an alien jurisprudence,
Tt can be argued convineingly however, that even if the notion

of a tacit contract survived the trek west with the community band wagon,
it is not an jdea that should hold much sway in the choice of law process.

7
KUHN sets it out well:
JAThus ‘the French rule adopts the principle of a "tacit
‘cnmsent" of the parties in the choice of law. The prin- -
ciple is carried out logically in regard to the subst-
antive provision of the French Code in respect to marital
property where no conflict of }aws is involved, because \\\\
it is expressly provided that if parties do not enter
. into a special contract at the time of marriage regul- \
" ating their property relations, a fixed statutory comm- \
f unity will be taken to have been tacitly agreed to. But
; does the assumption of a tacit contract accord with the
)8 probable facts? It probably does in so-far as it concerns:
a property relationship between husband arid) wife fixed in
detdil by a system of longstanding and own to the people
generally. On the other hand, so far as it refers to the
choice of a system of law where there is a conflict bet-
ween two or more poggible systems, it probably does not.
Only in rare cases will the parties have suff.cient
knowledge of the alternatives to think of any definite
solution, especially at a period of life when the amount
of their property may be very small.g

o

1}

The theory of the matter apart,'fhe'submission here is that there is not
sufficient jurisprudeﬁée on community property in Canada to wgrrant thé
as wptibn that courts of other Jjurisdiction will not recognise the
A) ~1ta Tegime as'a species of community»property and apply it after
couples are no longer resident in this province;lThe rule which states
that the.regime is only to apply to couples as long as.Alberta'was the
last common habitﬁal residence of the couple may be circumvented by
othgr éourﬁs applying the notion of a tacit contract and a theory of
.immutébility. Althbugh it has been submitted that the rule which prevents
’ « .

application of the Alberta regime or, rather, which is designed to

preclude 1ts application, is oné which will cause injustice, the medium

s



of the tacit contract is not seen as the best way to correct this fault.

It has bee@dcriticised as lacking a strong theoretical foundation as it

relates to the choice of law prdcess and, in “1lition there is no cer-
tainty that all othef Jurisdictions will apply it. It ig also felt that
immtabilty, which is the consequence of a tacit contract approach, can
be criticised as strongly as tota; mdtability. We refer to the points

made in chapter k.

What must be found therefore is a via media whereby the .courts

of other Jursdictions can.give effect to the legitimate expectations of

couples who have lived for a long time under deferred sharing. QOmething

A

mid-way betwaen the Scylla of tota mutablllty and the Chaybdis of total
/

immtability is required. We will see if there is anything in the cases

we mentioned when discussing‘the choice of law rules in Canada that may

be ‘of use to us. ’ ,

ITI. Application of the Common Law Rules to the Choice of Law Probleﬁ
X ] 9 i

The rule laid down. in Re Heung Won lLee Estate was that the rights

of husband and wife in moveable property were governed by the law of the
domicile at the time the moveable property involved, was acquired. In

reaching this decision Verchere J. was guided by a dictum from the case
I0
of Pink v. Perlin to this effect:

The law appears to be that the mutual rights \
of the husband and wife as to personal property

. are governed by the law of the matrimonial dom-
icile, and such rights are not dffected by a
subsequent change, but rights /acquired after
such a change. are, of course, governed by the
law of the actual dorn1c1le.II

Was the court in Re Heui., Won Lee laying down a kind of limited wutabil-

ity rule,similar to the one employed in the United States? Would such a

98



rule ecnable courts of other jurisdictions to order the affairs of couples
who had had.a common habitual residénce in,Albegta, according to the
Alberta regime, at‘ledst in so.far as property acquired during common
Aabitual residence in Alberta was concerned?

In answer to this question, it may be thdught that this too would
not be a satisfactory way round tﬁe injustice cauéed by the appl%eability
rule. During the continuance of the Alberts reg%me é couple acquirés no
"rights“.in each Dther'; property. The couple are separate as to property
until the termination of the regime. For a éourt to hold that a couple
had "rights" in each other's property might be thought to do violence
to the-theory “of the regiﬁe,band even tb contradict the name used to
describe the system. |

Tt is submitted however, that the injustice and inconvenience
whichﬁwould‘be caused by a gtrict application of the regime's applicab-
ility rule will be so serious that it will Justify a iimifed mutability
approach aloné the lines described above. The route to such a circum-
vention of the Alberta application rule could take one of the followiné
paths. The court could retain the emphasis on "rights" that seems to

be a part of all the dicta on the area but could, at the same time,

revise its conception of that term. The court could hold that a couple

living under the deferred shariné regime did hévé rights in each other's
property, as is shown by the prohibition against gratuitous alienation,
and bj the zight to apply for 'a sharing on the diésolution of the marr-
iage. ’ —

Alternatively the court could téke the emphasis off of "rights";

vested or otherwise, and apply the'law of Alberta'to the acquisitions

of a couple while they lived in Alberta. If the court had to evolve its
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own rule to deal Qith the inequity of the application rules of the
Alberta regime,weféould recommend the sccond avproach. We recognisg
_that this approaqh does have its diffichlties - the ‘envoil problem.we
set out pelow is on. aspect that could be a mnjor stumbling block to
judicial evolution of a solution along thesé li;és. We also recognise
that in those cases Qhere the couples' one—timé common habitual residence
was in Alberta, but their matrimonial domicile was not, th fbreign
forum would; using the accepted, traditional,q connecting factor of
matriomonial domicile, be unable to consider the law of Alberta at all.
The court's choice of law rule in such a case would preclude application
of the 'law of a common habitual residence' in preference to the 'law
of the matrimonial domicile’.

The second approach is preferred because it does take the em-
phasis off "righ;s"..The traditional emphasis on rights is seen to be
a result of the i%flueﬁce of the tacit contract. Once that is recognised,
and onde it is ac;epted that that concept has no place on Alberta's law
on matfimonial property, one can move towards formulation of a limited
mutabil%ty rule similar to that shown to be servicable in the United
States. That is a true limited mutability ruié which gives adequate con-~
sideration to each of the laws & couple may have had a relevant connection
with..

Thé alternative to judﬁfial circumvention of the application rule
of the Alberta regime would invélve amendment of the ép%licabilify rule.
That might be thouéht to be a preferable avenﬁe of improvement - the |
scheme_ﬁeing amended. openly to aching the same éffect as tgé U.S. rule

of limited mutabilty, instead of by"judicigl slight of hand'.Open amen-

dment of the application rule of the scheme will algo avoid any renvoi



A

difficulties. A sinple illustratiOn will suffice.

Suppese a couple are resident in Alberta at tne time of their
marriage and thereafter spend thirty years ef married life in this prov-
ince. Suppose that they then moved to Saskatchewan and acquired a common
habitual residence there and thatasometime after that they came before
a Saskatchewan court for the purpose Qf divorce. Suppose further that ?

sduring their stay in Alberta the couple acqulred moveable and immoveable

property in this province and that they ssi;l/ﬁbqfd immoveable property

L

in Alberta at the time of tbe divorce proceedings.

If one of the partles claimed that he or she had a right to the _
' I2

land in Alberta which law would the Saskatchewan court seek to app1y7
It is assumed that the Saskatchewan court would assume Jurlsdlction in

the dispute in so far as it related\to 1and in Alberta. Reference is .
. I3 I "
made to DICEY and to CASTEL:
The recognition by Canadian courts of the exclusive
jurisdiction of the courts of the situs has not
prevented them from exercising equitable jurisdiction
in personam. They will grant decrees imposing a per-
sonal obligation on a defendant with respect to con-
tractual or equitable obligations arising out of a
transaction involving a foreign immovable.Is : $~

Saskatéhewan would not apply its own law - apart from any of the policy
reasons set out above because real property in Alberta was involved. See
DICE%? The Saskatchewan court would attempt to apply the'law of Alberta'.
What would the law of Alberta be? The Saskatchewan court would seek to
apply the law tnat the Alberta court would apply in the same situationf7‘

so as to avoid a brutum fulmen, or a Judgement that cannot be satisfied

The Alberta court would not apply the deferred sharing regime of Alberta

. In this' case because the couple did not have their last common habltual

I0I
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residence in Alberta. Would the'Saskéfchewaﬁjcourt be/forceq to apply
. N NS

- B

Alberta law without the deferred sharing regime,which is the common” .
law of separation of property? This would surgly Be gn.absurd'ahdsv
inequitable result.

The law applied by an Alberta court -to couples whose‘propurty
relations are to be regulated‘by ‘the law of Alberta; but who did not
have their last common habitual residegfe in Alberta,is more fully gone "
into in the next section of this discussion,but we may anéicipate what
18 said there in order to cover all the possibilities'that the court .
inySaskatchgwan wguld have to examine in ou; hypothetical case,

The ?ule that stateé that the Alberta regime is not to apply to.

' . J

couples who did not have their last common habitual residence in Alberta

might be taken as an indication, by the Saskatchewan court, that the

S
- (

Alberta court would, in this case, apply the law.of the new common
habitual residznce. This would lead to the Saskatchewan court accepting
B thé renvo. -rom Alberta and applying £he law of the new common habitual
residence - Saskétchewan. This would not be a satisfactory result either.
_ The property was zcquired whilehthe couple were living in Alberta under
¢ .
' defgrred.sha}ing an® t.ci: property relations afé’thought to have a
stronger connection with the ie?efred sharing system of Albert; than
with any other law. The fac™ * 2%t the property remains in Alberta only
reinforces this poiﬁt.
The-actual result in'iﬁ*'x ~ical case putlined might not
be too unjust becauée Saskatche =n -m of separétiop'of_property - ) "R
-has bé;n mifigatéd by_judi;ial disc~ - 1ivf*% pro, Tty on the' Et
- o

dissolution of marriage. The same =27 . <.  cases inv._l1ving the - '§

laws of provinces that apply sz2parat.ocrn ™ .UpeI. o it riginal

/ .
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form.

In summary we can répeat that the application rule of the Alberta

regime is inadequate because, in aiming at total mutability when there

‘existS'great disparity between the provincial laﬁs of the rest of Canada

0h5hatrimonial property and the scheme proposed for Alberta, it will
cause injustice. We have indicated'ways that the courts might temper the

idjustice caused by this rule of total mutability but our conclusion is

" that the common law conflicts rules are really inadequate to meet the

challenge.
So far we have been concerned to examine how the courts of other
Jurisdictions might deal with cases that have. elements taking place in

Alberta after the new regime comes into force. It 1s our purpose now to
\ ;

examine how the Alberta courts will deal with a case that has relevan

elements taking'p%qgg;ig\Alﬁerta.’

IV. Deferred Sharing and the Choice of Law : Alberta Courts - -

We will next consider that case where a couble come before an

Alberta court for the purpose of dissolution of their marriage, yet

‘'where the application rules of the Alberta regime seem to preclude app-'

lication of the Alberta regime to the propietary relations of the couple.

The case we have in mi;d invloves a couple who come to Alberta
for the purpose of dissolution of their marriage but where the Alberta
regime seems té preélude application;;f itself because the couple do not
havé their last common-bébitﬁgl residence 1h Alberta. In thig:é$scussion
we shall seek t§ deter;I;; which system of law should gobern theiripfop-

ietary relations in that event.

- | % >
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"'~ the cho*ce of law rule that the Alberta court will apply to their matrim-

Our discussion revolves around the main application rule of the
Institute's Report, conteined in Section.2 of the Draft Bill. That rule,
of course, applies the Alberta fegime to those couples-who have their last
common habitual residence in Alberta:

This act epplies to:
(1) a married couple

(1) each of whom at the time of their marriage is
resident in Alberta, and

(ii) who have not yet established a common habitual
residence. » )

(2) a married couple whose common habitual residence is in
Alberta; and ’

(3) a married couple whose last common habitual residence
" was in Alberta

We shall have to determine if this rule excludes application of the Alberta
regime to all those who do not have their last common habitual residence
in Alberta. o

; »

In the case of couples who do not have their last common habi'l:uay‘L

residence in Alberta the first question that must be answered relates to

onial property relations. More specifically, does the fact that the Alberta

regime is only to apply to couples who have their last common habitual

residence in Alberta mean that a new connecting factor is to be used by the
Alberta courts when considering the marital property rights‘of‘eduples? ;
Are problems of private internatioeal law 1n§olving maﬁr}monial property s
rlghts henceforth to be solved using the connecting factor of last common

f habitual residence? It will be recalled that we earlier 1dentified the trad-
itional comnecting factor used in conflicts problems as that .of matrimonial |

)

--domicile.

C .
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It will also be recalled that we were unable, in our discussion of the

i traditional choice of law rules for matrimonial conflicts, to ascertain -

if Alberta courts would employ a rule of immutability or mutability
If 1t could be established that a new connecting facfor - that of last
common habitual residencé —‘was to be used henceforth in matrimdnial

18

property conflicts, the same choice would have to be made. The court

would have to decide if the law/oﬁﬁthe last common habitual residence

was to govern all the propietary relations of the couple, or if that

law was to govern only property acquired while habitually resident in

that jurisdiction. The former approach could be identified as one of

total mutability because the marital property rights of the couple

change with each last common habitual residence. The latter approach is

that of limited mutability as the law of each last éommon habitual res-

- » :
idence would govern the propsrty acquired while a couple had their hab- 4

itual residence there.

We are not .in favour of an approéch of total mutability. It

would be.inequitable if spouses' rights were to change with-éagh change

of common habitual residence. The arguments against total mtability,

whether based on a connecting factor of matrimdénial domicile or last

common habitual residence, are believed to be convincing and have been

S

k\_—\\canvassed already in this thesis. In our concluding chapter we will

advocate a choice of law rule based on the notion of limited mutability.

We believe limited mutability to be - setter approach.

In any case,our primary concern here is to ascertain if a new

— \

connecting factor - that of last common habitual res;dencéa{ carr-be in-

ferred from the terms of the Draft Bill, not to speculate whether the

s
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Alberta court wou}d use that connecting factor to base a choice of law
rule using mutability or immutability.

The arguments in favour of adopting a new connecting factor of
last common habitual residence are not inconseéuential. Oné can point
to the artificiality of the concept of domicile as it is traditionaly
understood in the conflict of laws. One could also point out” that
habitual residence is being uéed extensively in international conventions
on the conflict of‘laws. We will argue strongly in a future section of
this thesis that last comménihabitual residence must be a valid point -
of contact for cértainvchoice of law purposes. If it is validsthere,
why should it not bé valid here alsQ? It may also be presuméd that the
dfafters of the proposals 'do not intend to.add a new connecting factor
to the ones that already vie for position as the favoured oné in matr-

imoniaf‘ﬁ}bperty conflicts - i.e., last matrimonial domicile and mafrim—‘

onial domicile at the t}me of marriage.

In our:concluding chapter the limited mutabi%}ty approaéﬁ that
is seen as a possible way out of the conflicts ﬁrSBiémé we have e#posed,
' is based on the concept of habitual residence. However, if the courts |
are left to fathom their own way out of these conflicts problems then
it is subm%tted tﬂat an approach using the connecting factor of habitusal
residence is td_be preferred.

The arguments against inferring a new conﬁécting factor from the
application rule of the Albefta regime are alsé strong however. Perhaps
the most compelling of them is that4it would be §§Fange if such a major

change in the Jjurisprudence of this province wés}only to be arrived at

by implication. If last common habitual residence was to become the new

106
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connecting factor in choices of law in matrimouial property conflfcts
one would imagine that this woulé be stated cleéfly in the legislupion.
On the other hand, the history of private International law has been
full of instanceé of judicial adaptation and fashioning of new rules
to meet situations that were unforsecen By law reformers.

The ss;ongest argument, iﬁ févour of last common'habitual resid-
ence being the new connecting f;ctor for matrimonial property conflicts
is the fact that it woulq be strange if the court was enjoined to use it
as the connecting factor when the regime applied to cduples,and another
connecting factor when the regime did not apply. In other words,the law
of Alberta is to be applied when Alberta is the lasthcommon habitual res-

idence of a couple, so why should the-law of another province not be

applied when it is the last common habitual residence of a couple?

Accepting therefore that there may be a case for inferring a new
conneéting factor from the terﬁs of the application rulé of.the Alberta
.regime,we shall go on to the main part of our disqussion of the first
specific situaéion tbét we outlined at the beginning of this dicussion.
If the—édoption of either a ﬁew choice of law rule based on lést common’,
habitual residence of a coup}e, or the use of a traditional choice of

law rule based Qn matrimonial domicile, leads the court to consider that

tHe 'law of Alberta' is appllcable, what will ‘the court hold the law of

Alberta to be.
" We should perhaps indicate'the various roufes that the court

mlght take to reacb\the.ggnclusion that the 'law of Alberta' was applic-

able. 'If the traditional cannectlng factor of matrlmonial domicile is

used by the court, the court must then choose mutability or immutability. E]

LT T
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I Alberta was the mntrfmonial domicile of the couple at the time of

’

. ! .
will povern the couple(s marital property. If Alberta was the place of

their marriage and the court used immutability then the 'law of Alberta!

fhe csupics‘ﬁatfiMoniulxdomicile at some time in the marriage, and the
court was using a theory\QQ\limited mutability, Alberta law would govern
that‘pprtion of the cpuple's\ngierty acquired while‘ihe couple were
domicilsd in Alberta. éuppose that the court emploved the connecting
Afactor of common habitual residence and limited mitability and that
Alberta was the common habitual residence of ths»coupls at some time
‘ during their marriage. In that case the court would again be seeking to
apply the 'law of Alberta'. We are not, of course, considering the case
where a couple have their lsst common habitual residence-i; Alberta. In
that case it is clear that the deferred sﬁaring regime will apply to ti®
N ‘
couple unless thef:are already'subject to deferred shafing.

Assumlng therefore, that the cburt is to apply the 'law of Alb-
erta' to at least some portion of the couple s goods and gear, what system
of marital property will the court in Alberta apply? Can the court apply
theAdeferréd sharing regime of Alberta even though the coupl: o ot have
- their last common habitual residence in Alberts? Would “the court, on the
other hand, apply separafion oI property to the éoupie because the rule

of application is read as excluding application of the deferred sharing

regime to all those who do not have their last common habitual residence

‘

in Alberta? ‘ -

What the problem really comes down to is whether two domestic

>

systems continue to exist in Alberta after the enactment of deferred

sharing. Is one applied to couples who have their last -common habitual |

108

2




residence in Alberta, and is the other applied to couples who do not
have their last common habitual rQ§idence in this province, yet whose
property relations should be govcféedby the law of Alberta according to
the common law conflicts rules®on matrimqnial property”?

Resolution of this dilemma depends on an interpretation’ of section
2 of the Draft Bill; If section 2 can be regardednds excluding application
of the deferred sharing regime to all those who do not have their last
common héﬁitual residence in Alberta, separation of'property must cont-

inue to govern the property relations of those who fall outwith the scope
A.
of section 2, and whose propietary rights are to be governed by 'the law

of Alberta’.

On the other hand, 1f one can regard deferfed sharing as ‘the only
domestic system in Albgrta after the enactment of deferred sharingfgthis
carrieg with it the implication that the application rule i@ section 2
is not exclusive; 1im other words, application of deferred sharipg can
occur when a couple do not have %heir last common habitual residenﬁé in

-

Alberta.

What can be said in favour of a non-exclusive interpretat.-n of
section 2; i.e. one where the fact that a couple do not have thz. st
common habitual residence does not exclude appliﬁation of the 7lberta
regime as the ‘law of Alberta'?b- . =

| "Firstly, and primarily, adoption of any approach other than
a non-exclusiQe one will céuge injustice in certain cases, cases that
are not thouéht to be unugﬁal. An illustration will be useful. Suppose
a couple mafry while reéident in Albeffa and live in this provinge
together for most of their married life - some thirty years. They might

then move to Saskatchewan and make their home there. After one year of /
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residence in that province’they would normally be donsidered to be hab-
itually resident there. The couple might then part and one of them might
‘return to Alberta‘aqd, having satisfied the jurisdictional requirements
of the Divorce Act, rgise an action.of divoréé. In such a case it is
submitted thatiﬁhe law of Alberta should govern the property rights of
the couple, at least in so far as property acquired while hapitually |

PR

;“, ) - . R - R
tTesident in Alberta is concerned. It is also submitted that the law of

Alberta must be interpreted to be tge deferred sharing regime. o
One must assume that the couple expect their property rights to
be governed by deferred sharing. It will be the unusual case where a
couple change theif c;mmon habitual residenée in order to fall outwith
‘the application rules of the report. To apﬁiy separation of property to
a coﬁple_gho have lived for thirty year§ under deferred sharing,and for

~hat application to be by the forum of the Jjurisdiction where the couple

~had lived for so long under deferred sharing,would not be a satisfying

result. Yet such would be the result if the court found that the law of

Alberta was to govern the disposition of at least some of the property

of the couple,and if 4¢he application rules of the regime were interpreted

~lusively.

~ Taking the case of a couple who may have been habitually resident

lberta _;r a short time during their married lives, it is not so im-
perative that Angrta law be applied to them. The policy considerations
tat would make épgiication of deferred sharing just, obvidusly vary
according to the type of connec£1on a couple might have had with this
provipce;'A stricﬁ test of habitual residence basing a connecting fyctor

of habitual residence, a limited mutability rule and a non-exclusiv

: < .
.interpretation of section 2 m%ﬁht be thought to be the most equijbble
1 .

AN
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solution that the court could find to the problem. If a period of resid-
ence in Alberta is so short that applicqtion of the Alberta regime to
proverty acquired while resident here would not‘be'Justified; a strict
test of habitual residence'mny obviate any difficult&,by preventing regard
being taken of Alberta law atball. Other factors that we will explore in
our conclusion, such as fhe,tracing doctrine, wili render application

of the law under which a couple lived for only a short time, irrelevant.

What‘are the considerations that might be ﬁhought to prevent the
courts from giving a non-exclusive inte}pretation to section 27 Such s«
construction might be thought to‘viblate the rules of statutory interp-
'retatiég;'among thém tﬁeﬂrule thatiBropietary rights are not to be inter-
fered with except on a strict interpretation of a statute.In so far a;
the deferred sharing regime changes\the»law whereby a spouse got nothing
by virtue pf the fact of’marriage, it;‘application by implication may be

. 20 .
thought to go against this canon of construction. This interpretation

may also go against-the maxim expressio ﬁpius, exclusio alterius. By

/
/

enumerating the situations where the deﬂérred sharing fegime is to apply,
- / N *
perhaps the ¥ ' intends that it shoulq/Only gpply where a couple have

. . | .
their last common habitual residence in Alberta. S S —

A

It may also be thought strange that such a major area of concern
- . t
should be resolved by mere‘implication.COnVersiey; it may be’ thought
. . - er
strange to intend that Alberta should have two domestic systems after

the enactment of deferred sharing,'especiaily ﬁhed the alternative
system is the one that has been shown to be inequitable and archaic.
As things stand in the report,the application rules for the Alb--

erta regime are inadequate. A more comprehensive conflicts of law rule

o /~~.



is needgA.if the regime is tovte ircorporated successfully into the law
of Alberta. If the courts are forced to deal with the case of the person
whose property‘relations manifeétly should be governed by the law of
Alberta, and that in theésbape of deferred sharing, on the basis of.the
rules as they stand at present, we wg&}d recommend that the court adoﬁt a
limited mitability rule based on a connecting factor of-last éommon habit-
_ual residence.ywevwould also recommend a non-exclusive interpretation of

section 2 and a strict definition of common habitual residence.

v Some Practical Problems Explored.

We will discuss next some of the practical problems that may arise
should Alberta's deferred sharing regime be injected as a factor into

Canada's matrimonial conflicts iaws, as they now stand.

| o ) ‘ .

'Taking first the case involving uebec, we at once find a problem

caused by the dichotom& between the conflicts rules of that province as they

relate to the matrimonial regime of uuebec, the appllcation rules of
the Alberta regime. A couple might be domiciled }n t,uebec and resident
in Alberta and marry in Alberta under~def¢rred sharing - i.e. without ény
express stiﬁﬁlation as to their mérital property rights. We may assume that
the coutle arefnotvhébitually resident in any province. In this situation
the Alberta'Institute‘s Repért would seem éb indidéte that.if the couple
came before the Alberts court for divorce, the Alberta court would apply
" the deferred sharing regime of this provinci? Under the conflicts rules of
”7uuebec, a.%uebec dinrce ;;urt would apply the partnership des acquets

of the province of huebec. This cannot be a tolerable situation, for, it

/one of the spouses 1ndulged in what is commonly referred to as forum-

I12 !
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shopping a spouse could choose to come befofe the ?Qurt that will apply
the regime best suited to his or her interests.

Les£ the probiem posed here, and thé“other problems involving the
lepal regime of Cuebec, be dismissed .as involving faise conflicts (iﬁe;the
choice of law 'problem' is regarded as illusory, there being no siénific-
ant difference between the two laws one . is choésing between) it should be

Y , : .
appreciated that real differences do exist between the defgrred sharing
regime of Alberta and the partnership des acquets of Quebec.lFor instance,
‘under the Alberta regime,a donee from a spouse who has received a gift or
transfer within three years of thehother-spogse coﬁmencing proceedings to
have that gift;set aéide, is presumed to have adﬁed in bad faich and can
be ordered to pay the agérieved spouse the amount he or she lost By Treason
of phe transfer. Under the Qﬁebec‘regime, on the other hand, no sgch
presumptioh exists and, indeed, if a spouse is in sole control of a move-
able, and i1f he or she repfesents himself or herself as having the power
to enter into traﬁsactions concerning that moveable, alone, that spouse

is deemed to have that power when dealing with third parties acting in
24 ) q
good faith. There are other differences, inclﬁding that relating to the

-provisions on classification of?property received'by one spouse as com-

Thé'point is that there;afe believed to be sufficient differences between

pensation for personal injury. Under the Quebec Civil Code such prbperty
o - 25 )
is the private property of the injured spouse. Under the Alberta regime,

,damages may be shareable in so far as they represent "compensation for

t
.

economic loss suffered by the married couple during the statﬁtory regime,."

the two regimes to'justify inquiry as to which regime rules as to the

couples' matrimonial property rights. =

°
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Take again the case of a couple who marry in Alberta while resident.
here and while domiciled in .uebec. It is a fact that (uebec domiciliaries

~

can choose a conventional regime-(i.e. one that is entered into by express
contract, sucﬂ‘ae a regime,of separatibn'of propgzty) quite simply and .
"before tpeir marriage by “notarialvdeed gg.minute". Such‘en agreement
would not require—the,approval of ihe equrt, nor would there have to be
all the acknowiedéements regurred by rhe Alberta regime to prevent over-
reaching??What would be the status of an agreemenf entered into b; a
couple resident in Alperta, while in Alberta; that was in the form of the
typical .uebec marriage contract? Would.it be invalid as not complying
with the formalities required by the Alberts regime? A ,uebec court would
hold the agreement valise but an Alberta court would noi? This is a result
of the .uebec court assuming that (uebec law applied to the couple's
matrimonlal property rights because the couple were domiciled in w,ue‘bec

at the time of ‘their marriage, and the Alberta court assuming that Albé&ta
law is appilcable because the coupl; are resident in Alberta at tEE,t{ée
of their marriage and have no, habitual residence elsewhere. Thrgrassumption
by the Alberta court would probably prevent it holding that the contract
" was valid by 1ti/Proper lew —=tpe law of guebec. The result would be that
the Alberta court would hold the couple's matrimonial property rights,

governed by the deferred éharing regime, while the Quebec court would

apply the terms of the agreement.
One“laét example involving (uebec elements will be. canvassed. This
Fase involves a couple who marry while domiciled and resident in Alberta

after the passing of the legislation which introduces deferred sharing.

Sometime after their marriage in Alberta the couple might acquire a domicile

IT4
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Had
in the province of quebec and petition for divorce in that province, It

-\yould probably be the case that the wuebee court would not apply the uebec

regime as Luebec was not the matrimonial dqmieile at the time of the

30

marriage. To obV1ate any complications caused by pOESible applicatiod—o®. \

the intended matrimonial home doctrine we may also assume that the couple
did nof'intend to move to Luebec at the time of their marriage, and, in

. )
fact; stayed in Alberta for a‘consi%e:able time after their marr;agé.
The .uebec court would apply the lawﬁpf Alberta as Alberte was the
matrimonial domicile of the couple. We have already shown that the
conflicts rgle of quebec involves immutability - the law of the matrim-

onial domicile rules as to the. propietary relations of a marrled couple

and changes of domlcile have no effect on thls choice of law rule.

We can set out three possible approaches that the court 1n“Quebec
might take when asked to determine the marital property rights of the
couple. Firstly, the uebec court might hold that as no vested rights
accrued to the spouses under the Alberta regime, separation of property

:

applied between them. This would not be a wholly unexpected result as P

couples are separate as to property until the time comes to terminate
the ; ime. The . uebec court might then go. on to app}y the'maintenance
provisions of the Divorce Act. This would leave the ceuple 6pen to

apply to phe Alberta court, pefhaps, for a sharing:of the marital prop-
erty. This would depend upon the Alberta court being able to hold that
the'couple were still habitually resident in Aiberta. This would, .of
course, invlove extra expense and resglt in the rights of'ownership, upoh

which the maintenance order was based, being substantially altered.

A second possibility is that the wuebec court might characterise

the Alberta regime as applying between couplee“due to their tacit consent




'

Eyy analogy with the regime familiar to the court). The court might‘fﬁen
go on to apply the\provisions of the Alberta regime and share the acqu-
isitions of the couple since the date of tﬁeir marriage. This would, it
is true,vresult inan equitable disposition of the ease; but it would be
based on a fiction. Chapacterisation'of a f'oreign matrimonial property
‘ regime,as]applying between.couples due pp their tacit consent,should |
have no bearing on the choice of law process. Also such a character-
isation should only proceed on evidence of the foreign law from those
learned in that lagf As the whole idea of the tacit contract is alies
to the domestic Jprisprudence of'Alberta, it is unlikely that a member
of the Alberta bar would festify that the deferred sharigg regime applied
between couples due to their tacit consent. - :
_ third possibility is that the Quebec eeurt would fevise itg own
cohcepéii; of"rights' and effect the partition of the spouses' property
"/in the same way as an Alberta Court would have done. Spouses marrying
.under the Alberta regime,marry under s\regime that gives spouses much tpe
same right to share in each other's acéuisitions as the legal regime of
<Quebeei The Albérta regime does 1t by giving spouses the right to apply
to a judge, on various specifled occa31ons, to order a sharing. The Quebec
reg}me does it through the medium of a tacit contract between the spouses.,
.Tp*refuse'te apply the lsw of either Jurisdicfion’might attract the crit-
icésm that an inadequate characterisation of spouses' rights had been in-
dulged in for the sake of mechsnical adherence to a conflict of law rule
(immutsbility) that caﬁ be criticised on a nunber of grounds. (Ope could, of
course, answef possibleAcriticism that immuitability wouid,be the result

here if Quebec applied the Alberta regihe,vby saying that it is the leg-

islative policy of both Jurisdictions that_post;nuptuai'gains be shared;
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Whether one achieves that end by revision of the Quebec rule of immutab-
ility or by revision of the Quebec conception of 'rights'; might not be
too important). To refuse to apply either law of matrimonial property
would be to apply an archaic conception of the Alberta system of‘oarital‘
property, 1l.e. separation of property, and to accord immigrant spouses
less, justice than their QuebeCOis neighbours?2

The third possibility is identified as the most attractive. It

av01ds fiction and injustice and displays appreciation of the virtues of

functional characterisation.

Turning now to the 'common law® provinces, what ﬁould be some
of the practical results of the introduction of the proposed deferred
shéring regime in Albetta on the ~onflicts of laws that might arise if
‘relevant foreign elements in e?case took plaee in a foreigo 'common lawf.
province? )

A couple might'marry'while both parties were resident in Alberta
‘and SO become‘subject to deferred sharing. Aesume that thewousband“deserts
his wife and goes to Saskatchewan where he establishes thefpecessary actual
and srdinary residence to found jurisdiction in an action of divorce in
that province. Assume also that the spouses were only habitually resident

in Alberta together. Alberta was the last/common habitual reeidence of the-
7 ' ,
couple.If @& decree of divorce was granted to the husband there would probably

be a dispute between the spouses as to the ownership of their property.
The husband or the wife could apply to a Judge of the Saskatchewan Queen's

' ‘ ' 33
Bench for a discretionary sharing of any of the property of either spouse.

The discretion a Judge has under the Saskatchewan Act is a very wide one,

and one mgy surmise that the disposition that a Saskatchewan Judge might

[ T N
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make under the Saskatchewanfhct could be a very different one from that
which an Alberta judge might order under the deferred sharing regime of

this province. A judge under the Saskatchewan Act for instance, need only
Ny : .
take into account a 'written agreement' between the spouses regarding
: 34 . ' ’
ownershlp of their property. He may deal with any property of either

epouse, not only that acquired since marriage. The Saskatchewan Act has

no applicability rule to limit dits application to spouses resident in

Qo -

Saskatchewen.

In the example suggested, one epouse could obtain an order of the

-

Saskatchewan court dividing the spouses' prbperty, while the other spouse
could be petitioning the Alberta court for a termination of the deferred |

shering regime., The result could be a confusion of property, termination-,
. v -

ahd maintenance orders that would be expensive and time-consgming.to“sort . )
out. While confusion in‘ay reéult'from the fact that the Saskatchewen -regime
'has nozapplicabllity rule to llmit its application to spouses re51dent 1n .

' Saskatchewas it may be true that this is primarlly a Jurisdictional prob- :
".lem and that the Saskatchewan court will have regard to .the principles

of prlvate internatlonel law when maklng an order relating to the dispos-
P4 . . L
ition of the spouses' assets. ¢ ' ' o ~ .

With reference to those.previnces that/gpply the old common law
1dea.of separation of property between spouses, we are faced with the
same sort of" problem as confronted us when we dlscussed the case of the
couple Vgo marry in Alberta while’ resiaent here and who’then ecquire‘a |
domici;e in Quebec and divorce there.\Howerer;‘the problem whenvthe second

domicile is a common law-jurisdiction is execerbated, for it is leéss

certain thet the court of that-common law jurisdiction will recognise any

LN

- Y N
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L
matrimonial property rights of the couple, the’concept beinge one alien
to the common law court. ‘

' If the ‘common law' forum divorced the spouses and employed its
oﬁn matrimonial property law as between the spouses (i.e. separation )
an@.then madé a maintenance order, one mjght have the need for a revisioﬁ

~ of that order should the spouses still be held habitually.resident in
Alberta-and raise ah actioﬁ fpr termination of.the regime here. The div—
orcing court would not employ the traditional rule of limited mutabilityf\\
to.efféct‘é just division of property, for rights under ﬁﬁe Alberta regime

are not 'vested' as that term is understood in the common law. It is also

:un}ikely thét the idea of a contrat tacite would be used to effect appiic-
atioﬂﬁof'ﬁﬁe Alberta regime, that concept being similarly alien to the
céﬁmon law. The rejection of tﬁe'tacif contract theory and immutgbility
Qddld also preclude the‘appiicéﬁion of the Alberta regime by use of an

-

énlightened conception of what 'rights' are - the solution pro?osed

o

where a Quebec court was involved. )

- Once again wé are faced with a case where spouses' property rights

vwill vary substantially depending on where their marriage is dissolved. The

oo a I ‘ ' :
fact that only one party need be actually and ordinarilly resident in the

jurisdiction of the court granting the ‘divorce makes it_likely that the
spousesAmight be suﬁject %o two differenf mafkimonial property laws at
the crucial tihe - the time when the marriage is.brought to an end.

k; T Eveﬁ if both spouses are actually andvordinarily resident in
the granting'j;risdiction,vthat need. not?preélude residence simpliciter

“

or habitual residence in Alberta. Would a disposition of spouéeS' properﬁ(\\

according to judicial discretion be res judicate to an action of termin-

hN ] -
.n
2



ation in Alberta?

So far we have dealt with the case of a marriage being terminated
inter vivos and we have seen how serious conflicts issues can arise in

relation to spouses' property rights when this occurs. The proBlems on

termination of a marriage mortis causa are believed to be no less serious.

The problem lies in the fact that ﬁha Alberta regime will épply
to couples who are resident'iﬁ Albérta at ths time of their marriage and
who have no cormon habitual residence, and\to obupies whose last common
habijual residence was in Alberta. The Tnstitute's proposals envisage

the- Alberta regime applying on the death of a spouse, yet only in favour

fof the surviving spouse. We have already seen that a person may be ~dom-

iciled in one province yet be resident or habitually resident in another.

. { : ' '
" On the death of a person who had a last common habitual residence in Alb-

erta with his or her spouse, the distribution of that person's estate

Na

. would be primarily in accordance with the provisions of the Alberta

regime. Yet, what if that person was also domiciled i?‘another province
at the time of his or her death? The universally acknowledged rule of
private int;rnational law dealing with succegsion refers suécession,to
moveables at ieast,to the domicile of Fhe deceased at the:time of death.

Would both Alberta law amd the lex domicilii'at death seek to -

_regulate the succession to the estate of a deceased person in the case

outlined above? We have already discussed critically the decision in

: 35 _ ‘
Beaudoip v. Trudel and it is believed that with the hypothetical out-

lined here, there is even less reason to indulge in &n epithetégﬁlgghar‘///

L
acterisation - one that would refer the 'matrimonial»prbperty righté' of

the widow to Alberta law as it was the last commony habitual residence

I20
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of the spouses,'and one that would refer the successorial rights of the
widow (such as the right to succeed to however mich of the deceased's
estate remained after partition of the acquests) to the law of the dom—
iclile of the dec~ased at the time of his death Under the Alberta regime
the surviving spouse has no 'present' or 'vested' rlghts to any of the

3
other spouse's property until the time of his death and the time of the
regimets termination. The right to a share of the property acquired since

-

the time of the marrlage under the Alberta regime is technlcally closer
to a Tight to succeed under an 1ntestate succession act than was the
right of the surviving husband in Beaudoin v. Trudel to half of the

.'matrimonial property. Tt wouldrbe strange therefore, if & spouse was

able to claim half of all of the ‘spouses' assets under the AIberta

regime and a substantial share of the deceased's estate under the-
intstate succession provisions of another province which was the domici;e
of the deceased at the time of his death.

In those cases where the last common habltual reS1dence of the.
deceased does not coincide with his dom1c1le at death,it w1ll be easy for
the leglslatlve intention of ‘both laws to be frustrated by a cumulative
appllcation of them. It may be that a widow 1is allowed succession and
‘marltal property rights under the law of Alberta,if that is the domicile
of the deceased at death and the last common habitual residence of the
spouses. The law of Alberta will be a system that regulates-the property
dlspomtlon of the spouses in that case. Its legislative intention will

be manifest through the relative marital property and succession rules.

"Beéause'domicile et death and last common habitual residence coincideqiu

s &

,3this.case,the-lawsxpf succession and marital propexty will be allowed -to

work together to ca&ry-out the legislative intention of the system. This



will not happen when the domicile at death and the last common habitual
residence do not coincide. Then the connecting ractors of domicile at
death and last common habitual residence will refer what should be g
question for one legal system to two different, unrelated systems that

take no account of each othei's legislative intention.

I22
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I2.  See Cheshiré op cit., at 480.
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Footnotes to Chapter Six

Louisiana, Washington, Texas "1aho, Nevada, New Mexico, Arizona,
California.

(1627) 5 Mart. (n.s.) 569 (L siana)

See Chapter U. See also Tn Re Majot's Estate (I9I0) I0Q N.Y. 29,

Devos v, Devos (1970) IO D.T.R. (3d) 603, [I970] 2 O.R. 323 (Ont.
C.AL).

The only exception to this is the case of Re Heung Won Lee FEstate

. S.C.). There the commnity proverty
system of Brazil wag applied to property acauired while the par-
ties were domicile 1. They'had been married in the U.S.

A. while the husband's domi¢ile was Korea. The matrimonial dom-
icile was therefore Korea. No inquiry seems to have been made as
to whether the law of Brazil would have applied itself given the
facts outlined. It seems that Brazilian law would only apply its-
elf if Brazil could be held to be the first matrimonial domicile
where the parties had different pre-marital domiciles. 3ee Garland,
American-Brazilian Private Tnternational Law (I959) at 29 et. seq..
There is no indicdtion in the report of the case whether the wife's
pre-marital domicile was that of Korea or not.

(1962) Lo W.JU.R. I5°

Perhapslé~useful comparison can be drawn here with the dangers
inherent in introducing the trust into French law and other
Romanist systems. See Rene David, The International Unification

of Private Lo, (Intermational Encyclopedia of Comparative Law,
Vol. II, Ch. » at 3T (TI970) : "What would be the result of in-
troducing this idea inte-our[Romanist]system of law? If the

trust were accepted in its English form this would mean that we
had accepted the distinction between law and Equity - the resul-
ting disturbances, with unforeseen implicationsy might be <4mag-
ined." ) , [

Compare.Watson, Legal Transplants (IQTL4) at 27 : ™A successful -
legal transplant - like that of a human organ - will grow in its
new body just as the rule or institution would have continued to
develop in the parent system. Subsequent devzalopment in the host A
system should not be confused with rejection.” ‘

Kuhn, Comparative Commentaries on Private Tnternational Law (I937)
ibid. at I52.

op. cit.

(1898) LO N.S.R. 260 : | .

ibid., at 262 per Meagher J.
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13. Dicey op. clt.., Rule 79.

e

T4, op. cit.

I5. ibid., at 345, \
16. Dicey op. cit., at 6I. )
I7. ibid. S N
s ) : E .
18. Tt will be apprecicced that the concept of immutability as we

understood 1t in chapter 4, will not be applicable where the
connecting factor used ‘s that of last common habitual resid-
ence. An approach where the law of the last common habitual -
residence is used to govern all the matrimonial property rights
of the spouses is better termed one of total mutability.

19. We are not considering the system that is to apply to couples
already married when the legislation is passed, i.e. judicial
discretion. ;

0. Strictly speaking the common law rule gave the husband the i%fé{;
moveables under the jus maritii and the pover to admnisterher
real property under the jus administrationis. This commog/law
rule did apply in Alberta before the enactment of lzgé;lation

8

similar to the English Married Women's Property Act 2, during
Alberta's territorial period (I870 - I1905). (see pow Married
Women's Property Act R.S.A. I970, c. 227). Striefly speaking
therefore, separation of property comes not om the. common law
but From statute. This would mean that th im whereby common
law property rights are only to be intgrféred with on a strict
interpretat:on would only be applied An favour of the husband.
as he is the only pafty who would have his common law rights
“hterfered with by application of deferred sharing. As this would
‘be a totally unacceptable pq;ifion to adopt, the rule of copstruc-
tion may not meen tooAmu?B/in this context.

B -
7

21, vide‘suﬁ}a n. I9. L

22, Alberta's Institugéls‘Report op. cit., Recommendation #2 : "That
a deferred sharing regime commence at the time of the marriage of
a couple, each of whom is then resident in -Alberta". (The example

posed presumes, of course, that Alberta was the last common habitual
.residence of the couple). o

23. It has already been,established that juebec applies its matrimonial
. property regime to iuebec domiciliaries.

24,  .uebec Civil Code, Article I8h.
25. ibid., Article I266 1.

26.  Statutes of wuebec 1969, Chapter 77 op. cit., Article I264.



30.
3I1.

32.

33.

3.
35.
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Alberta's Institute's Report op: cit., Recommendation #28.

Because the agreement was {éllg\by its proper 1aw.‘

Because’ the couple were resident in Alberta at the time the

agreement was made. e
Vide Ante, Ch. k. ‘ ‘ T

See De Nicols v. Curlier op- cxt.,'speech of Lord Chancellor
Halsbury at page 2h.

Compare Waters, Matr;monlal Prop¢rty Entitlements and the Cuebec
‘ Conflicts of Laws. (1976) 22 McGill L.J. 3I5 at 3I9.

See An Act to amend the Married Women's Property Act. R.S.S. I9Th-T5,
Ch. 29.

ibid., section I (2). 7

vide ante Chapter 3.
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CHAPTER SEVEN

CONFLICTS PROBLEMS INVOLVING PROVINCES'

PROPOSED REGIMES

~

7. TIntroduction

Having disclssed some of .the conflicts of laws problems that might

arise should the Alberta regime be introduced onto the matrimonial property
A ) X

- scene as it exists at the moment, it is now fitting that we discuss some

of the conflicts problems that might arise should the other provinces
’ ) 3\

change their matrimonial pr _¥¥§‘ aws in accordance with the various rep-

orts many of them have iss ed.

The preliminary p01nt should be made however, before such a study

———

is embarked upon'//hat’fEW of the provincial proposalS‘r rdr/g reform

of matrlmon{él property are very speciflc as to the applicabillty of their

ar/oﬁs reglmes. The crit1c1sm might be made that -this problem was ident-v

-

/ified even in relation to the Alberta regime. However it was.shown that,

given the applicability ruléS‘for the Alberta regime ap they now stand,

seriouns conflicts of laws problems will arise. Therefore, while the other I
provincial prOposals may not have reached the degree of finallty that the »
Alberta proposals have, it is submitted that there is enougb-in the pro;- » f;;

" ' oo ‘
‘incial reports t0 indicate two things' Firstly, the’basic rules.of applic-

Yy
ation, in so far as they can be ascertained " will give rise\to conflicts

of laws problems.»Secondly, the lack of awareness of possible conflicts
problems in the reports probably portends no great legislative efforts
to forestall them when the proposals come before the various provincial ‘ 2

‘ 1egislatures. The comment was' made in the previous chapters that the.

Gl

Alberta'regime attracts criticism.because, for instance, the rule reg- , .

.\\4‘ i
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.regime's application that will be considered here.  ”(

127

arding application of the of the regime was inadequate. Some of the prov-
incial reports do not have any applicability rule, even where the other

proposals are sophisticated and concrete enough to be translated directly

into draft législationmm

It‘is the inténtion here to discuss the working bf various of the
Albertg proposals with %he proposals for the provinces of On£ario and Man-
itoba. It will be appreciated that in so far as the other provinces pr&pose
reform of their matrimonial property laws parallel to,those of Ontario,
thé comments made with regard to the woerking Qf the Alberta regime with
the Ontario regime will apply to them. Saskatchewan 1s at present mid-way
through reform of‘its matrimomrial property laws. Judic?albdiscretidn was
introducgd gs.én interim measure,in‘I97h and ‘definite proposals now exist
to a@éﬁé thé laW\oﬂ?tge matrimonial home. The enactmeﬁﬁ of’a deferred
sharﬁng\régime wili be the last item,of the package, but the prdposais
on éhi§,are'so tentative as to‘exclude any separate, detailed consideration

of the rules of application of the proposed fegime, or any other aspects

of it that might be considered:a source of conflicts of laws problems.

ot

II.\ Alberta and Ontario

A "Bill %o feform the law respecting the property rights and supp-
I

ort obligations between married persons and in other family relationships"

e

had "its first reading in the Ontario Legislaturé‘onrthe 3Ist of March I977.

~Although the main thrust.of the Bill is the same as the proposals contalned

- 2

in the Ontario Law Reform Commission's Report on Family law the rules

rega;dihg choice of law and application of the proposed deferred sharing

regime differ considerably. It is these latest indications of the Ontario

ol s
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3
‘The Ontario Bill (Bill 6) states., .
(I) The division of family assets and the ownership
a. between spouses of movable property wherever
situate wre governed by the internal law of the
place where both spouses had their last common
habitual residence or, where there is no place
where the spouses had a common habitual residence,
by the law of Ontario.
(2) The ownership of immovable property as between
spouses is pgoverned by the place where the land
is situated, but where the law of Ontario is
applicable respecting the division of family
assets, the value of the property may be taken
into consideration......
The rule set out above may be cOnsrdered as going a long way to solving
the prboblem already outlined, of the coﬁple who were habitually'resident
in Alberta and subject to deferred sharing, yet who are divorced by a
court in Ontario because one of them, or both of them,sgtisfy the Juris-
dictional requirements,of the Divorce Act. Underythe Ontario rule an
Ontario court would apply Alberta law as regards the matrimonial property
rights of the parties, if the parties were divorced in Ontario. The rule [
‘in the Ontario Bill does not solve all of the problems however. Assume that
spouses were resident simpliciter in Alberta at the time of the marriage
and therefore became subject to deferred sharing under the Alberta regime,
and 1mmediately thereafter enjoyed a nomadic eéistence together? Assume’
. . \-:".3?
that the spouses~could be said never to have had a commbhﬁhabitual resid -
ence. The fact that parties are abie to satisfy the Jurlsdictional requir-
ments of the.Divorce Act is no guarantee of common habitual residence, of " 1 E
course, for dctual and ordihary residence of only the petitioner'or the ;
respondent is required. E
If the set of facts outlined aroée;"the Ontario court Qould apply :ﬁ
3

its matrimonial property laws 1f it was the dlvorcing forum, and the

Alberta court would apply the deferred sharing regime of Alberta if Alberta

]
.




was'the divorcing jurisdictions‘The matrimonial property rights of the
parties would depend upon the forum of their divorce.
The Ontario rule does not take account of the possibility of

couples having more than one common habitual residence in two different

ubmitted,

province at the same time. This is a possibility which, it is
does exist;ANeither the Alberta nor the Onta;io proposals have a T e to
deal with this possibiliﬁy. If ﬁgis situation arosé,perhaps neither court
would know which matrimonial property regime to apply. Perhéps each;court

would apply its own.

_ , /
When one introduces foreign elements taking place in Quebec into

one's Alberta—Ontario ekamples; the prbblems-become more COmplicated and
consequently more dlfflcult To lead gently into the maze, as it were,

- take first the casé of a couple who had their matrimonial domicile 1n

' Alberta, yet who had a common habitual residence in Quebec some-

time before one of _them petitioned for divorce in Ontazji'o.’ Assume thax\,;;he
éouple do not acquire a common habitual residence in Ontario. Whén théJ

Ontariﬁ ?ourt applied the 'internal law' of Quebec,,would,the Ontario

“ecourt be applying the matrimbnial property regimé of Quebeé thatOQuebec

applied when no relevant foreign elements were present, of would}the

Ontario court take account of the Quebec conflicts rule which precludes
applliation of the partnership des acquets “to everyone ‘that does not have

their matrimgnial domicile Quebec? It would seem that the reference to

" tinternal law':would ﬁreclude the Ontario'cburt'ffom faking account of fhe
Quebec conflicfs rule. 'Internal law' is usuall&ytaken to mean that law .
which a Jurisdictlon would apply where there are no ‘relevant fnreign

5 .
elements present. The result of this, i} is submitted,‘is that the Ontario

court would apply that law which Quebec would not - partnership/ﬁés acquets,
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. ¥
We have already seen how diffegences between the laws of Alberta

and Quebec on marriage contracts will give rise to ccenflicts of laws prob-
lems. Turning now to the Ontario regime, we find that if a couple hake

.an express marridge contract, that contract will govern their propietary
relations in preference to the deferred sharing regime. |

Where a domestic contract makes provision in
respect of a matter that is provided for in
this Act, the contract prevails except as
otherwise provided in this Act.6

‘This provision is really carrying on the common law rule regarding marriage

‘contracts. Where the provisions of Bill 6‘depart from the common law is

section 57: R

. The manner and formalities of making a domes%Ts\
contract end its essential validity and effect-—”
are governed by the proper law of the contract,
except that,

(a) a contract for which the proper

.. law is that of a jurisdiction other than Ontario,

{ is also valid and enforceable if entered into in

' accordance with the internal law of Ontario.7

<

i Therefore,if a couple resident in Alberta at the time of their marriage

make a marriage contract in Alberta pufpbrting to contract out of the

>

Alberta regime, yet which/ﬁoés not comply with the formalities prescribed ' o

\4 o | _,,.'.—-

by the Alberta proposals, ﬁhat\contract will be unenforceable ix an

Alberta court. This will be the case because’ of the rule of the Alberta

B , ,
regime contained in section 6 of the Draft Bill. However, If the contract

9
complies with the 1ess strict formalities of the Ontario Bill it will be
held valid and enforceable in an Ontario court, notwlthstanding its

invalidity by Alberta law.

. The comnon lew rule~respeéti§g the -formal validity of marriage

contracts will hold a marriage contract valid if the law of the\ place




Q
of contracting holds the contract formally valid or if tne proper law of
the contract would hold thevcontract validoas toaformalities¥31t is also
true that if a matter is classified as procedural it will be valid if 1t
is valid by the‘few of the forum. English and Cdnadianrcourts tend to give
a wide meaning to the term'procedural' and classify as 'procedural'
matters that might be thought better assumed under the head of formal

II

validity. The distinction between matters of form and matters of procedure

is not easily made. Mat Matters of prOCedure are said to be rules which are

' primarily aimed at supplying inforﬁation\to\tge court. A rule of evidence
therefore, which held that all documents had to be\in\;;itiﬁgjc uld bé
classified as one of procedure and governed by the lex fori. On the

\other hand, if a rule relates instead to the manner of making a contract

\ it may be 013551f1ed as a matter of form. Rules: designed to ensure parties
/

are aware of the implications of an obligation entered into w1ll be more
~
accurately described as matters of form.

*
Looking at the rules of the Alberta regime oOn contracting out of
Le N 12 .
deferred -sharing,it is submitted that the only part of the rules contain-

ed in Recommendation #o8 that are primarily aimed at presenting infof%ﬁ

mation to thie court,are the requirements that an agreement to contrac€) '

out of deferred sharing should be in writing. The other requirements‘are
v primarily aimed at ensuring each party understands the nature of the \Z

agreement that is being entered into. They are provisions designed to
I3

prevent overreaching. This charecterisation of the rules of the Alberta

regime shOu%d»be borne in mind as our discussion of cases involving Q%)\

/

‘marriage contracts progresses.

\.r/

Take againithe case of a couple who married in the pr i{nce of

" I3I
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Quebec and who had their”matrimonial domicile there. Suppose that:they
contracted for a conventioﬁél regime by t£e normal methoi? and that they
moved to Alberta some£ime latéf_and that they established a coﬁmon hab-~
itual fegidence in this prévince;'ln this case botb Ontario and -Alberts
would recognise the Quebec contract‘f Ontario because the contract is
vaiid by its proper léw, aﬁd Alberta bécguse the. couple Qeré not resident
in Alberta at the time the contract was hadz? In the case where the Quebec
domiciliaries were rgsident in Alberta at thé'time of their marriage how-

ever, the Alberta court would hold the agreemehf invalid, while the Ontario

court would hold it valid and enforceable.

Our last exampié will concern a couple who marry while’resident
in Alberta and whose matrimonial domicile is in Ontario. This is not an
,impossible situation : a man domiciled in Ontario might live and work ;nv
Alberta for a few ;‘months‘._' In Albertabe mirgh:c‘;mggt a woman and ‘they might
resolve to marry; Th?‘éarriage could take place‘!n A%berta and the couple
might intend to return to the East as soon aslthe 9eriod of employment

is over for the man. If that couple made a marriige contract in Albefta -

. a barge contract, signed and attested - that contXact might well be held

PR

va}id and enforceable in Ontario while it seems that an Alberta court
would hold it invalid if all the acknowledgements and consénts required
by Recommendation #28 had not beé¢n complied with. This is the effect of
'Recommendation #29 - 1t subjects§£o the ruleé of the Aigerta system, all
contracts made by people th are| resident, in Alberta at tﬁé time of
contracting and who inténd %o m4rTy each other. Whether the contract was
o ]
Aheld valid and enforceable in Oﬁtario would depend upon whether Ontario

law could be held to be the proper law of the con

o

trac?ll;gathefexampiéﬂ“'

—

) ‘ L
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outlined,it almost 9erfainly would.

III. Alberta and Manitoba

The proposals of the Manitoba Law Refo?m Commission will now be
examined to see how they interact with those‘of ‘the Alberta Institute.
The'Manitoba prOposa}s are not yet at tpe stage of draft legislation, SO
lthe comments made hefe ﬁay be regardéd as more speculati&e than those>made

when the Ontario regime was being examined. Being more speculative, our

comments here will also be briefer.

Iﬂ is only as an aside, so to speak, that one finds out from the

Manitoba-report that the 'Standard Matrimonial Regime’ (s.M.R,) is only
. . X .
to apply to couples resident in Man;toba at the time of their marriage

after the proposals are enacted. Even wKbre the information is let slip,

two different expressions are used : - ' <

If the S.M.R. were enacted as a feature of Manitoba

family law it would be of little concern, if any, to

married ‘couples whose ordinary-residence 1is outside !
the province unless and until they were to setile in
Manitoba. Then such couples would be subject to the”
law of this province. We think it only fair that
married couples “taking up residence in Manitoba shoyld
enjoy the same rights (and bear the same responsib-
ilities) as married couples who would have been
already resident here upon the enactment of the
standard matrimonial regime. 1§

-

In so far as thé expressiéns tordinarily resident' and ‘resident’'- have
- different meanings,the application rules of the Manitoba regime might be
thought £o be the source of some confusion. What of the case where a

couple could be said to be resident in Alberta and Manitoba at the time .

~——

of their marriage?

The Manitoba report goes on to recommend that couples already
4 - —_—— _ .

133



married who establish their 'ordinary, habitual reSidénée' in Manitoba
should be subject to the S.M.R.(suﬁject to certain brovisions allowing
for'restriction of thé é.M.R.Taqcording to a marriage contract, or
.restriction of the S.ﬁ{R.'to property acquired after the egtablishingx
of 'brdinary, habitual residence"in Manitoba). Dogs 'ordinary, habitual
residence' differ from 'habitual residence! simpliciter? Does the word

9
‘ordinary' add anything? Would an Alberta court gpply the deferred

sharing fegime of Alber?a to ogples who could be said to ha‘e had their
last common habitual residence\ in Alberta and théir_ordinary, habitual
residence in Manitoba? In such a case would the Manitdba'couft apply the -
Manitoba regime if couples came before it for divorce?

There are possibly three areas that might cause problems when the
Alberta system and the Manitoba system interact. Firstly, the hinge-pins
of applicability,i.e. 'residence', for couples éi;eady married, may not
be exélusive; A couple may be held resident in more‘than_one province at
the same time. Secondly, iﬁ'so far as the hinge—pins of applicability for
couples already married outside the respective provinces %%Ffer in their
meaning, ,i.e. ‘laét common. habitual residence! andt(commbn) 'ordinary
ha%itual'residence',that may lead to a cgnflict of applicable matrimonial
property laws. Thirdly, .ne varioﬁs terJ:éZeing nowhere defined in either
report, the courts of Alberta and Manitoba might adopt di%‘ferent pefts.‘ of
-'resi&énce', 'commoh.habituai residence', 'ordinary, habitual fesidence'
ete.. 'his would also cause conflicts of laws as‘regands'th applicable
fegim§, |

/We also find that the Manitoba provisions for contracting r:t of,

. ~
or restricting the -effect of, the S.M.R., differ from the contracting-out

34
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provisions of the Alberta proposals. The main difference under the Manitoba
propoeals is that a copy of the agreement to contract out of the2§ ‘M.R.
would have to be filed in a public registry of marriage contracts. There
is no need for the acknowledgements of comprehension as to the effect of
the agreement or for.court aggroval, éltﬁougg the parties wculd have to
have independent legal advice. |

?The propoeals as regards contracting out of the two syetems differ
sufficiectly,lit Is submitted; that a conflicts of laws problem might
‘arlse. Suppose that a man dom1c1led in Manitoba marries & woman whose
ante~ nuptual domicile is Alberta, while both parties are resident in Alberta.
They might»conclude a marriage contract in Alberta in accordance with the
Alberta prgeisions. Such a'contract would be valid and enforceabie before

an Alberta cou and before a Manifoba court. It would be valid before a

eourt in Manifoba because the contract is valid by its lex loci conﬁractué;

the law of A Berta. But if one takes the same sort of situation and
-postulates that the couple might attempt to make a’contract in Alberta

that was valid by the matrimonial domi01le, Manitoba, but whlch was not

valid by the law of Alberta as not complying with Recommendation‘#28,

we find g confllct of result dependIAEHBn which court the agreement comes

before., Mamitoba courts would hold the agreement valid and enforceable

because it was valid by its proper law - the iaw of Manitoba,which would

‘be the matrimonial domicile of the couple. Alberta courts would hold the

“eement invalid, applying the provisions of Recommendation #29.

" IV. Some Conclusions. .
While some of theﬁproblems that may be caused by;interactiopmgf

the Alberta regime with the regimes proposed for Manitoba and Ontario will

i

‘;\

»
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result in serious inconvenience and confusion, 1t 1is recognised that
the bagié thrust of all three,reg;mes is‘égé same. All introduce some
fprm of deferred sharing. Reference is made -here to what was said
earlier when the policy reasons against mutsbility in the.choicte of
‘law rulé’for mat}imonial regimes was being discussed. There it ﬁas
saild that if each country's matrimonial property laws were uniformly
Just, rights énce held under‘bne‘iﬁw could safely be lost and replaced
by rights under~ano£her lawv. It will be appréciated that the proposals
for Alberta, Manitoba and Ontario all tend to lean in the direction of
mutability.

We havg seen how the application rules relating to each proposed
regime seek to apply}the regimes to all post-nuptual acquisitions if
the test of common hébitual_residencé or residence or whatever 1is
satisfied.vThe'proposals relating to the Standard Matrimonial Regime
of Manitoba éllow restriction of fhe operation of the S.M.R. to dertain
classes of property but the conclﬁsion is still valid that the fuie
regarding apblication‘%f‘tﬁe S.M.R. leans in the direction of mﬁab-
ility. It will be cleéf a” . that the regimes proposed for Ontario
and Alberta aim at mutability i. that deferred sharing will apply to

//////////);Ll post nuptual acquisitions without regard to the law of a pievious

Jurisdiction under which the couple may have lived. ‘ .

In any case, the point to be made here with regard to the
. —
working together of the three proposed regimes is that what was said i
earlier about the safety or Justice of total mutability where all |
regimes are equally Jjust, cannot be completely applicable here.iThis is
. true for{a number of\reasons;‘girstly, the points pf contact proposed by
the various reports ;ay nog/bémEXclugive.'Unlikg domicile, of which a
. : ; . -

[
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person may only have one at any (iven time, residence and even common hab-

itual residence, may be established 'in different pla;es at the same time.
Secondly, related to this is the‘poséibili£y fhat the courts ;fvthe var-
iéus-provinces:may not adopt the :ame tests as regards the hinge—bins of
_applicability. The test of domicile, while not easiiy defined, is at

least assumed to be the same in each of the provinces;‘None of the reports
defipe’what they mean by residencs, Egﬁaggwigbituﬁl'residence etc.. Thirdly,
not all of the\reportsarewuniforwly Just,iwhauever on;‘s conception of
that term is._They do not iﬁﬁend that each of the pro&ihces will have the

w . Same matrimon%al pfoperty regihe; therefdrg they cannot be described as
uniformlyvjust. The Alberta regime, for instance, gives the Jud e a dis-

Al

cretion to vary the shares of the spouses if he s satisfied that

the contribution of alspouse to the welfare of the
--§pouses and their .family during.all or part of the

statutory regime was substantially less than might

reasdnéb;y have been -expected under the cirCumstances.Qh

The Ontario regime, on the other hand, only allows variation of the sfouses®

!

%y .

A otherwisé,equal shares if a division of shareable property would be inequi- -
table having regard to (and having regard only to those factors):

(a) the duration of the period of cohabitation under
the marriapg--
(b) the date w. the property was acquired; :
(c) the extent -to which property was acquired by one
spouse by inheritance or gifd; or A
- (d) any other circumstance relating to the acquisition,
N disposition, preservation, maintenance, improvement
or use of property rendering it inequitable for the
division of family asse€ts to be in equal shares.zs

The Manitoba reppr£ concludes its substantive recommendations with the

blunt statement : ' : ?

In according»to spouses equal shares in the value of
post-nuptual shareable gains, there should be no dis-
A d .
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cretion vested in the court to vary the equalify
of sharing.26 Iy

These may be des¢ribed as d}fferences in detail but they are important

L]

differences irn detail. They could make 1 very great difference when app-
lied to iiiividual qases,”fhese are not the only différences in the éub- ;
stantive provisions of thé various réports. There ére differences regarding
valuation of assets for éharing purposes,zclgssification of property as
shareable and so on. What 'should be appreciated,therefore, is that it is
important that it is clear which matrimonial.regime applies to a married
c§up]e. mhey are not assured of equal rights under ail of the deferred
sharing regimes. It is submitted that the proposals of the Alberta,
Manitoba and Ontario regimes do not leed to certaidty as regards couples!
marital property rights.x1£ is furtﬁer submitted that shch certalnty is

at I%Sst desirable and even essential if the sbgial Jusﬁ%pe which it.is
the intention of eéch of the proposed regimes to foster'is not to b} lost
behind a hodge-poage of choicé’of law rules~and contracting ouﬂ pfﬁvisions.

The colourful pot-pourri of connectlng factors .contained in the three rep-

orts may be of delight to the academic and the litigating counsel, but it

pouSes as to jpé;} prop-

tarfo can all be des-,

can only be the despair of those who must advis

erty rights and property obligations.

While the regimes of Alberta, Ma.nitoba a
cribed as wﬁvolving deferred sharing, the matrlmonial roperty regime
being contemplaﬁed at presentdby the province of Hova Scosia is best

described as community property with Joint managment. The N Scotia

proposals are only in outllne at the moment,and an analysis of\ﬁts rules

hat Ny

of application and so on is not possible. What can be said here, hshgyer,

w -
~

<
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is that a spouse's.property rights under the Nova Scotia regiﬁe will Be
different from those of a spouse living under deferred sharing. For one

in property acquired after marriage will vest as that prop-

erty is acquired We have already seen how 51gnif1cant is the fact, in
conflict of laws, that r\éhts may be described/ﬁ ‘vested!.
The greater difference between the prq%osed regime for Nova Scotia

ahd»those for the Prairie Provinces and Ont?y{o makes 1t more imperative

that the choice of law rules of the deferred sharing and community property

) 3 .
regimes fit together_ig/zhch-a way as to enable people to predict which

NS

set of rights will be applicd when a court dissolves the marriage of a

couple.

)

V. Conflicts Problems Mortls Causg

So far we hhve dealt only with the conflicts problems that may
arise when the matrimonial property proposals of Ontario, Manitoba and

Alﬁerta interact when a marriage is ended inter-/vivoa of the two Spouses,

I£ will be appreciated from wha? was said in preceding chapters, that it

is a principal,sﬁbmission of this thesis‘tget matrimonial property rights

and inter-spousal succession rights are Just two different methods of
effecting the distn&bution of spouses' assets between them. The fact that
traditional ch01ce,of law rules apply different connecting factors to
fmatrimonial property rights' and 'succession rights' should not blind

one to the fact that the. legislative intention 6