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This thes&s 1s an examinatxon of the use -of social and
‘"cultural anthropolog:sts as expert wi nesses in Canad1an_
courts. It focuses on ﬁhe relationsh1p between the
d1sc1p11nes,ef anthropology and law and how knowledge'cau be

exchanged and utilized

To. do’ thxs the law con~erning expert withesses: is , .

.

explazned iq; anthropologls1s to give them insight into
-legal rules.- %ﬁe developmen of thellncorporat1on ‘of soc1alj}~m

'sc1ence ev1dence 1ntpﬁthe tr 1a1 process is also outllned
£ "‘, A ‘ . h

\ Two recent ctases wh1ch used anthropolog1sts are “ﬁ o

‘dlseh ed and compared to allustrate the use of L

-anthropolog1ca1 expert ev1dence. These cases show that even

though the ev1dence may glve the court a greater

' understandxng of Ind1an culture, it may ‘not always prov1de a

legal defence. RS

Loh

©

. Final@y tﬁe'thesis discusses concerns, related to~the'
interactions between lawyers and anthrcpolocists such as . |
blas, motivation for appear1ng, competence and the role each
: plays .in the outcome of a case. Anthropolog1sts are
encouraged to learn more about their possible role 1n'the

legal system and lawyers are encouraaged to apprec1ate the

contribution potent1a1 of anthropolog1ca1 ev1dence.

4+
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N © 1. INTRODUCTION < -, .

ﬁ@e'uae og-hnth:opologiuts as expert witnesses| in .

Canadian cour;s“is awrelatidély new‘bhenomenum.'nep rted

cases are infrequen;iy'toubd, and within those thé

discussioﬁ\of the role ofianthropélogicdlAwi?nesses is often
by vay of § kind”mgntion in the técitaticﬁﬂof the facts of
the case. As yet, Canada has not had a decisive line of

cases.decide¢*9n«socia1 science evidence that changed the

-

, PR N I & , . :
flow of judiciaL precident, such.as the school segregation

cases in the United States.' The time, however, is ripe for
. 1] \ . [ f -

changé, within thé’legal system.

.

p There are currently in Canada two govermment sponsored
L ] _ .

| trends that, as‘mhey develop, should creaté a necessity for

an inéfé&sed application 'of anthropological éxpertise not
only within the judicial system, but in every aspect of |
life. The nationally'created and sponso;ed multiculturalibm
concept as a~Canad?ah vay ofnlife demands that all

understand and appreciate thgfvariedcultural backgrounds of

our fellow citizens. We are now confirming that separate

cultural, social and linguistic communities exist side by
side, as a positfve realization; All people, regardless of

their order’of arrival here, are being encouraged to

maintain their <cultural traditions with pride. The second

. > .
trend is the government acceptance of and recognition of

(N

'In a recent survey of Canadian anthropologists, which
included physical as well as cultural ‘anthropologists, of
the 323 questioned, replies indicated that only 12 ot
anthropologists had acted at some time as an expert witness

‘in 14 cases. Rene Gadaz, personhal communication, July, '1984.

o
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nativé cﬁigurb ﬁﬁi;h'hab'ficcnﬁ{!iigiﬁfd wiﬁﬁytﬁi‘ ative
Indian, Inuit and Metig demand for cultural and 11nqgf§;iJ
recognition. Y - _
These two gdvernment sponsored( as well as community
shpported} tendencies affect most areas of life for all
- concerned. While qdudafion, language, religion,lfestival;
and holida&s, life styles, family structure, and choice of
material acquisition are all important aspects of life, this
study is only concerned with the way cuitural aifterenceg*
are-presented to the Canadian legal system..Within the '
numerous groups defined within the multicultural éoncept'of
the nation,'seQeral social sciehce issues areé readily
apﬁ&rept. These include: the lack of understanding og our
.legal concepts and fﬁnguage‘by lifigant:)o: witnesses in
court*pfoceedings; conflicts that arise Qith interpretation
of‘internationél'contractg; and the resolution of divorce or
cus}ody'disputes of pattiesﬁého married in § foreign éountry'
with lemal céncépts different from those existing here. In
addition to tﬁese types of iséues changes are rabidly
occuring within our own'soéiéty‘that demand a sociél_scienge‘
explanagion,'such as changing teligious beliefs,conﬁéicting
with Sunday observange 1aws,'deﬁénds‘for giy rights, and
varying opiniéns.on'obscenitf, pornogiaphy and §ambling.
Native.iegal issues are more visiﬁle. The question as
to who are Indians is clearly legal, but must be based on
historic and social criteria. Laqgvc}aims agaid is a mixed

igsue. All of these concerns are in regards to a community -

-



4~of n.ctv;’p.fiph-; Individuala,laf‘mambara.ot‘afnatlve ‘ |
;communlry,'nava cultural concerns when they ara“chargad yffh -
committing an act wnich ia unlawtul’purauant to the Canadian
law, but is’ pormiaaibla under tha cultural norms of’ the .,
community. It is this area’which proves to be one of the
most,difficult to, resolve in terms of a cultural axplanation
and which will be considered in‘this,thesis.

The legal system has many aspects. There are the law
making bodies including Parliament provincial legislaturesi
and municipal authorities thch create statutory law;‘the
\court systems which interpret ano\apply the law; and thel
police and Atrorney General offices who enforce‘it.‘ln‘
addition there are many collateral insﬁitufions which add.to
and supportdthe legal systemlby providing information‘or
suggeStions for reform and by adjudicating matters within
their statutory competence. Such bodies include Royal
Comm1ssxons, Law Research and Reform oomm1ss1ons; and
various boards ot 1nqu1ry set up on a permenent basis such
as for labour arbitratrion or those set up for a spec1al
concern such as the Mackenzie Vakley P1pellne Inqu1ry.\

Anthrepologists, and other ‘experts from nearly every
field of study, have appeared as witnesses, .and given
reports to all of‘these branches of the legal system from
time to time. This thesis is concerned'with experr" |
;"witnesses"'in the exact legal sense of that term. That is,

,1t w111 examxne only those 1nstances where wztnesses give

their testxmony pursuant to the rules of ev1dence. Because

L}
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of thia, only thau cuu‘that hnvo bnn hurd by .- °°/I‘.&, of
competent jurildiction in Canada will be examined. 1 ¥ill
not consider testimony given at‘89ardl of Inquiry, go Royal ,
, Commia;idns or to ahy‘other institution which does pot .

l ‘strictly abplﬁ the rules.of evidence, Thisrroatrié;ion has
been éhosen so that ;11 the instances examined vill'have '
u,been.poﬁducted under the-same rules, and 80 a cf;arer

- picture of the u;e‘ot experts can be arrived at for the
particular set of c}fcumst;nées of trial court -testimony.
Trials hear evidence on a once for all timé basis. The
eviéencg is given for a particular fact“sifuati@n'and.cause
of action, -and applies specifically anly to that ease. There
is generally no procedure which allows further comment*on
the ev1dence after ®he trial. The trzer of fact at the trial
detetgines the .facts and what ev1dence ‘constitutes the
facts. Appeals from a trial may be made only on issues of
law, not issues of fact, so once the t}ial court determines
what ev1dence it a¢cepts as fact, this decision cannot be
overturnea No further_ expe;t or other evidence may be addea
to algrxfy;pr overrule\thg eviderjce at a triet,

Information fiAding bodies such aszoyal Commissions or
Boards_of inquiry, on the other hand, are more in-the nature
of ongoing‘concerns and may call further expert witnesses to
c1ar1fy concerns, add nev information, or dlspute ev1dence
prev1ously given. They may also.- reopen the1r hear1ngs, or

write reports subsequent to their "final" report. This

allows these bodies the flexability to seek academic

R
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exam1nat1on and debate on the ev1dence before them. Court§
.cahnot:‘Theyzrece1Ve expert, as all, ev1dence as "the truth.
and nothlng but the truth" and beyond cross-exam1natlon and
the oppos1ng s1de s case,’ the ev1dence is not subjecttto
debate,‘enlargement~or further explanatlonf It is th1s |
,"VEtrict:inqu%ry ot.anthropologieal_hnouledge on which this
;:1thesis uill fooue. | | " p
in the examination of the'relationship between the
court 51tuat10n and the'soc1al sc1ence expert WItDESS,uthIS
study wlll focus on the relat10nsh1p 1tself and not the
,subject-matter or the Jndlv;dual caSes?“Thls work w;ll
:cohoentratedonmthe‘;egal'mechaniemwhﬂbh'permitsh
A~;nthropologists to give’expert euidence and how
’anthropologlsts «can and do respond to thlS.‘ |
Although the topic of. th1s the51s is the role of -
-anthropologlstsfaS'expert yltnesses,fmuch 1nformat1on*and.
;._dé%cussion~uilibbeionheociai scientiSts rather thah;just.
anthropolog;§ESI Social.éeientists, forithis purpoger'
'1nc1ude soc1al and cultural anthropologlsts, soc1ologlsts
and non- cl1n1c1an psychologlsts. Psychlatrlsts have been
.excluded because they are more ‘properly classxf1ed w1th1n
the d15c1p11ne bf med1c1ne angd because the focus of thelr
| work is’ the 1nd1v1dual notothe group. Throughout this the51s
the terms social sc1ence or'sc1ent1st should be read as |
be1ng analogus to the term cultural or soc1al anthropology

or anthropologlst, where the term anthropoiogy or -

| anthropologist 1s used 1t 1s 1ntended to apply spec1f1cally

.f'{?'

R . -’\



to that discipline,

/

f ThlS thesis ‘will dlSCUSS the topic in four main

chapters. The f1rst Chapter'z, will give a detailed

’explanat1on of the law of evidence in Canada as it relates

-

-tj expert witnesses. It will start w1th a coﬂment on oplnlon

e"A'-ce in general, then will examine the rules that have
d'been developed bothhby legislation/ and by‘practice as
%Mexpgessed in_the common law, It will address what
‘nestrictions are placed on the types of statements that ¢an

be made by an eXpert as well as how the courts and counsel. -

"use the experts to get the 1nformat1on they requlre.'

"

Chapter 3. w111 br1efly outllne a hlstory of ‘the use of

} B

anthropologlsts and. other Social sc1ent15ts as expert
w1tneSSes. It will glve an overv1ew of the American usage/ﬂ
through the school segregatlon cases to the land claims /
:hcases of today. ‘It‘wlll then present a descrlptron of {/
Canadlan cases that;have employed this type of ev1den/e to
‘show the development of the - practlce in Canada, an to
outllne ~hat thlS ev1dence has done and can do for the legal
~system and appllcatlon of law.

Chapter ¢ will present a detalled exam1natlon of two
recent Canad1an cases that used - anthropologlsts as expert‘
TW1tnesses. It is 1nc1uded to demonstrate howwan |
:anthropologlst may be used in. an actual case, the types of
1nformatlon that can be offe?ed by the expert and to show

how cases are actually conducted

1 ! ' Fn

y
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.5. ~Chapter 5 will disc05§, from the perspective Sfltﬁe
dfscipline of Anthropology; what this usage has doﬁe‘and.may'
do to anthropologlsts and anthropolog1cal research. Concern
has been expressed in the Unlted States that harm may come
‘to the d1sc1p11ne if opposing camps of advocates arei‘brmed'
7Th;s chagter will examine the 11terature on this concern and

.include discussion pn these issues..
. - i . '



I1. THE LAW OF EXPERT WITNESSES
- ' -

A.\Introduction

“This chapter will outline the law of expert evidence or.
op1n10n ev1dence as it is often called ‘As will be redxly

seen, this area.of the iaw of. ev1dence has been developed

primarily from criminatl law cases and Ln be}stlon to
Y

\sc1ent1f1c w1tnesses. "The one area w1th1n soc ial sc1ence

)

which has been'comprehen51vely developed 1s/xn reference/to
/
q and psycholog1ca1 ev1dence. Even thls, however,‘

psychiatgj

has been™ reated as SClentlfIG‘ ev1dence, since it ]

i\

generally results from the evidence of medical

practitioners, who are specialists within psychiatry. The

rules_ofrlaw thatvhave been,developed in regards to the
admission of opinion evidence py expertsyare,generafly
geared towards'the,criminal burden of proof) andaopinion by
hypothetical question‘based on assumed hard facts. The
appllcat1on of some of these evidential rules may, in some‘

1nstances, requ1re mod1f1cat10n or development for the

social science expert.
B. Opinion Evidence in General S .
Op1n1on vadence A

In order for a court to apply the law to resolve a

legal issue or conflict, it -must first determine what

‘happened in the events that gave rise to the litigation. In



+

" other words,‘1t must make a f1ndlng of fact. Th1s 1s,

\

accompl1shed by the conszderét&on ‘of. adm1551ble
~ev1dence glven by the various w1tnesses who are partles to -
" .the litigation or who have some personal knowledge-of the

events in. dispute.? The witnesses are redquired by the rules
‘ of evidence to‘state”only that_ information which is withinc

the;r personal knowledge. That 1s, a. w1tness may state -

‘1nformatxon percelved by his ? senses of 51ght, hearlng,

smell touch or taste. ‘A witnes$s may not make assumptions or

v

opinions about facts that ‘he percerved.

. . . a w1tness today- wou}d be permltted to state

e %

\\
that the man he observed at the\scene of the hh\x

_‘Q.

~~~~~

would be an oplnlon based on actual knoﬁie\ge (a
perce1ved fact) and an’op1n10n glven based oS\th

- -observation of hundreds of people of vary1ng helgh\\\\\

. and in this 1nstance perhaps. estimated in relat?bn

| to other people present or to -the helght of a door.
Thls same witness (assumlng;he saw no‘more~than the
nan holding a gun) Wwould not be permitted to giye
’testimony'thatﬁin his opinion this man fired the
.shot-(Maloney and'Tomlinson 1972 220)

It is often d1ff1cult to accurately d1st1ngu1sh between what

‘For a descr1pt1on of the géﬁéral law of ‘evidence see
~ Sopinka and Lederman (1974), or McWilliams (1974).
.>The term he will be used throughout this thesis for
simplicity with the intention, as that in. the Interpretation
Act, that he also means she. ' -
“Note that the hearsay rule proh1b1ts the admission of a
‘statement told by a third person to the witness, since the
witness cannot swear to the truth of that statement.

y

@nd relevant

r\J

~.
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are observations and statements that are opxnions baaed on
observat1ons as ‘such d1fferentatzon is often only one Of
degree. This d1ff1culty of expressrng only perce1ved facts
has been recognxzed and‘thevcourts are w;llxng to accept fﬁ?
opinion in'some instances. Mr. Justice Robertson, in R. v,
German, expressed the law as follows (1947: 98- 99)
No doubt the general rule is that it is only"
persons who are qua11f1ed by some special sk1ll
’tra1n1ng or experlence who can be asked their
opinion upon a matter 1n 1ssue. The rule is not '
however, an absolute one.‘There are a number of
: matters in respect of which a person of ordinary
r1ntell1gence»may be permltted to glve ev1dence of
hlS op1n1on upon a matter of wh1ch he.has personal .
knowledge. Such matters as the 1ndent1ty of |
1nd1v1duals, the apparent age of a person, the speed
of a vehicle are amond the matters npon.which;‘
_w1tnesses have been allowed to express an op1n1on,
notw1thstand1ng that they have no spec1al
' qual1f1catlons, other than the fact that they have
personal knowledge of  the sub]ect-matter, to enable
them to form-an opinion. Doubtless there»arepmany)
- other matters of common experience ln respect of
which persons with no' special qualifications are
‘permittéd to state what is really a matter of |
opinion . .».AInWmany,offthese cases the question is

framed as a question of fact, and not a question of RN
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’ opinzon. I am sure there have been man
;. a witness has been. asked whether a persAn was sober
or not, and-has been allowed to state what is after

all, ‘a matter of opinion, but the answer is given as
/
if nothing but a mere qaestion of fact wa% 1nvolved.

There 1s therefore, a limited acceptance of opinion ev1dence
by lay witnesses when it is based on personal knowledge of

L]
the facts in issue.

Reasons for Exclusion

‘The opinions of witnesses are excluded fé%m ev1aence
for a number of reasons, f1ve of which are set out by
Sopinka and Lederman as‘follows (1974: 297—298):

(1) witnesses should be limited to testifying ,about

facts actgallylperceived by them, ana that any
?inferences which flow therefrom should be left‘to

the province of'the*g;iSUnal of fact; | ’

(2) 1f ‘the matter“in'issue is‘non—technical; the.
tribnnal'of'fact c£an just'as readily as the witness
draw the appropriate inferences from the facts and

thus the witnesS' bﬁinion is irrelévant*

[

(3) 1f a w1tness is permitted to give hlS opinion on

a matter which the jury is capable of deteqmining

PR

.for itself withoﬂt aSS1stance, there is the danger
3

thatanumerous witnesses. w111 be called toqgive their

opinion resulting in a waste of the court's time ‘and

the confu51on of 1ssues- T



N 2

¥

(4) There is the concern that a jury may too readily
accept the opinion‘of influential witnesses. without
‘exercising their own,independent‘judghgnt;
(5) Thefadniesibility of Epinion would.pernit a
witneSS‘to testify without'any fear of prosecution
for perjury.
A 51xth reason was g1ven by McDonald (1978) that injustice
could result from the a;ceptance qf an 1ncorrect inference
or op1n10n by a lay witness. The Supreme Cqurt of-Canada
summed up the reasons for exclusion and inclusion, of
“opinion evidenee a%;fdllows‘(R; v. Fisher 1961: 19):
aIt is tfite tp ;ay that a witness may not give his
op1n1on upon matters‘;alllng for spec1al Bk111 or
knowledge unlessghe is an expert in such %atters nor
~ will an expert W1tness be allowed to glﬁe hlS
. .oplnlon upon matters not ;1th1n h;s‘part1cular
~r field. F1nally, opinion evadence may~not be given
upon a subject matter w1th1n what may be descrlbed
‘as the common stock of knowledge. Suh)ect to these
rules, the bas1c reasonlng whléh runs through the
author1t1es here and in England ,seems to be that
expeft opinion ‘evidence wlll be admltted where 1t
wxll be helpful to the jury in the1r dellberat1ons
and it w;ll be excluded only where the jury.can aa
- easilly drawv_the necessary‘infetences without lt.
When the latter‘is the sitnation; the"intended

opinion evidence is sUPerfluous and its admission

'



would ohly involve "an  unnecessary addition to the .

testimony placed before the jury. ,

“Opinion evidence by lay witnesses, thus, is restricted to

areas within their personal experience and knowledge.

4

Special rules permit the admission of opinions by experts

and this will be the focus of the remainder of this chapter,

' C. Expert Evidence

"The object of. erpert evidence is to explaih the effect
of facts of which otherwise no coherent rendering can be
given" (Village of Kelliher v. Smith 1931: 684). The duty of
an exéert witnees has been held to he tO'provide the court
witﬁ;;cientific criteria necessary f%r testing:the accuracy
oszhe exbert's conclusions; so the court can ferm its own
1ndependent Judgment by ‘applying the,grlterla to the facts
(MccCalla 1981 82). The exceptlon to the rule exclud1ng
op1n10n ev1dence 1s justified on the grounds "that the
expert is, by reason of his partfﬁular skill and~training,

\ [

able to draw 1nferences which the trlbunal could not draw

(Stenning 1969: 187) In deciding whether ey1dence is to be

" included as. expert evidence, a test was set out in R. v. De

‘Tonnancourt (1955: 28) as:
In determining Qhether-testimony falls within the
| sect1on, the court must look not only to the w1tness
himself, to consider whether he is a profess1onal or
other expert, but even more to the character of his

_'ev1dence, to decide whether 1t’1s in the category of

\



opinion evidence. . : ./3
0}

Devolopment of the Excepfion

1ncluded ordeal, compurgation, w1tnessesvahd battle.;ﬁ%ese
ell became obsolete in favour of trial byljury. Juries may
have been introdpced by William 1I (1066—1087), bﬁs Henry 11
(1154-1189) 1is efedited with the development of the English
jury system (Kiralfy 1958). | | | c
In early times,‘jurymen'were appointed Because of
spec1al knowledge they held about the case being tried and
thusaésed by the court to make a f1nd1ng of fact (Gormley
1955; Klralfy 195&). The usefulness of spec1al1sts from
scientific fields was recegnized as early as 1554 when a
court stated (Buckley v. Thomas 1554: 192):
J I grant that if matters arise in our laﬁ wPich
- concern other sciences or faculties, we commonly
apﬁly fer the aid of that science or.faculﬁy which
“ie concerns, which is\an honourable and commendable
_thihg in our law.
-In 1782 a court permltted the oplnlon evidence of a
scientific expert who had no personal knowledge of the facts

L J

of the case (Folkes v. Chadd 1782).

u



Since these eatly developments common law, statét?
and rules of court have all defined and refined the law

- - ‘\

relating to expert or opinion evidence,

Types of Cases

The field of me?icine provides most of the.experts
¢called in court proceedidés. Various medical doctors‘such as
orthopedic surgeons, neu}ologists and other specialﬁsts are |
required in civil cases involving the'aSSESsment of damages
for personal injurf claims' pathologisté are required in *
civil or criminal cases concern1ng death- and psych1atr1sts
are employed in cr1m1na1 cases 1nvolv1ng issues of 1nsan1ty,
capacity or abnormal behavior. McW1111ams (1974) 1dent1f1es
legal issues that have been assi%ted by the . ev1dence of

experts to 1nc1ude. the identification of authorship or

- literary style, handwriting, cause’of.death sanity and

possession of 1ntent, artistic and literary qualities of a
publication on issue of obscenlty, ballistics, breathalyzer;
community standards as to obscenity, f1ngerpr1nts, palm
prints, foreign law, 1nfrared photography and spectography,
intoxication, end public op1n1onrpolls.

Other sciences include the use of explosives (Brownlee
v. Hand Fireworks 19.31) family planning (R. v. {dorgantaler
1973), gross “indecency (R. v. Lup1en 1969), land values
(Cxty of’ St ‘John v, Irving- 1966), auromgt1sm (Bleta v. R.

1964), sexual psychopathy (R. v. Neil 1957), patent cases

(Scragg v. Leesona 1946), expr&pfﬁét1on cases (Lac:oix v,

}



NCC 1979) navigation and-eeamanshfp'caséi (MacMillan v. Ppn
Ocean 1981) and zoﬁing cases (Spruceside v. City 1975).
Other cases involving social scienpe evidence include
hunting as a part of Indian cultﬁre (R. v. Dick 1985)}“~f
Indian religion (R. v. Jack 1982), traditional occupation of
Indian lands (Eaker,Lgke’v. Minister 1980), and aboriginal
land élaims (Calder v. AGBC 1973). |

There appears to be a growing use of experts from ghe
"soft" sciences, in lxtxgatlon concern1ﬁ§ personal liberties
and lifestyles which are maintained to be adversely
1nter£ered with by the application of the law. The rules
» govern1ng the use of expert opinion evidence have developed
in reference to experts in the “hard" sc1en¢es, but as w111
be seen, this has not as yet had anY’adverse affect on the
introduction of social science expettise.

. - . <
ACourtlAppointed Experts !

The court may appoint an expert to assist it with
tecﬁnical or scientific evidence. Such appo;ntmenés must be
made under the apprdpriateﬂlegfslation or‘rﬁles; CourtsJin
‘Alberta (Alberta Rules) bntapio (Ontario Rules), Manltoba
(Manitoba Rules), and Nova Scot1a (Nova Scotia Rules) may
appoint experts'to”assist them. The Ontario_ques provide
that: |

267 (1) The court may obtain the aésistance of Such

an expert may assist the judge during the trial ana,

as in othere provinces, prepare a written report and

’



17

be subject to cross examination on his report either

before or during fhe*trial. The appointmenf of a

court expert does not prevent the harties from

-calling their own experts at trial,

~McDonald (1978) éugggsts that this practice has not
been welcomed by the legal profession. Tperz is:vhe

squeéts,'a possibility thét,a judge sitﬁin alone may give

undue weight to the opinion ofithe expe;t that he has'
chosen, Likewisgse, it is a poééibility that a jury may'a}so

. favour tﬁe opinion-of the expert éﬁoéen by the judge. Tt is,
also remotely possible that reliance 96 court appointed

13

vitnesses could lead to a reduction of the‘rSle'of the
iawyer as advocate]and,fundamentall} change thec '
philbsSphical conéept of the trial.

Since a judge has, in many courts, the oppo;tunity of .
appointing his own expert, it appears that the judge should“
not take‘into conéider§tion facts or opiniénslnot'preséntedA
in evidence at tfial, and not within the scop; df,
information of which the court can take judiéiai notice. In
R. b; Haines (1980) the trial judge did this, by relying on
literature hot}presented at trial;‘OnVappeal, Perry Co. Ct.
J. stated (R.Av$“Haihes 1980: 426): -

In'reaching,his conclusion as to‘abofiQina; righ;g

the feéédeémjudge relied on‘his own pr{vate

researches, including, I may say, an unpublfshed

Ph.D. thesis written at the University ot'Washingtoﬁ

in 1953, There was no evidence as to the expertise

L
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or qual&ty of echolarahip of the writer ottthat
doctoral dissertation. He relied on various other
texts from which he drew a series of conclusions as
to historical facts. None of the;e vorks vas entered
as on exhibit. They were not put to any witness, nor

A

revealed to couneel. No expert witnesses vere

18

called. Howevér extensive the doctrine of Judicial e

notice may be, in my opinion it was error. in law for

~ the judge to consider these publications. . . it is

clearly contrary to the rulcs of natural justice for

a judge to rely on 1nformat1on obtained after the
hearing was completed without disclosing it to the

partles and glv1ng them an opportunlty to meet it.
Y

o

In Baker Lake v. Minister, the Federal Court judge applied

persoﬁdl i@p;essions he gained from a visit to the ‘community
to his judgement. He stated (1980: 210):
. _ , | o,
Some of the observations above concerning the ~

o

physical features, institutions and facilities of

LY

the community will not be found in the transcript of
the evidence. They are among the gleanings of -
personal observation and 'inquiry during the week the

. } ) , 3 «
court spent in the community hearing the evidence of

the Inuit witnesses. They are background information

of a class known ,to the courts about'communities in
southern Canada, not immediately relevant to the

issues but helpful to an understanding of them.

LS

Here it appears that the judge ‘was attempting to merely gain’
- _k . . . :K

Y
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a "feeling for" the way of life in a way,similar to that
.»%whxch he, and other guagééj haueffor‘théJCdmmunities in

]

j ges 'are really a part of” or understand the’ 11fe style of

_; most lltlgantS'they faceh and whether there was any blas or

e

f%égh they llve. It 1s &Uest1onabje, however/ whether most

selectlve l1m1tat10n 1n the communlty experlence p0551ble in
. e

hlza»short vrs;t. Thrs issue wasynot addressed in th1s
. ' . i N . \J .
judgement, since 1t’was not appealed.

it

4

The court ‘in ‘most. 3ur1st1ctlons, may appoint its own
’expert when 1t deemﬁ 1t necessary, to assist . in the
explanatlon-cf sc;entlflc evidence. Such an expert'does not- -
' néplace'those»called by the parties,fbut adds an extra,"
7'supposedly unblased, op1n1qa Whlle it may ‘be useful and

‘necessary 1n some 1nstances that such a w1tness be appo1nted

"when the part:es do nét call experts, when only one side has ‘
- an expert or when the opp051ng experts are ‘in total . |
;dlsagteement.1n the?r:oplnrons, it would be extremely
?'difficult for a‘judgevto decide. in advance when to call aﬁmaj
Jexpertvfbrkthe coutt.‘Whlle,lack of the use of court
’appointed expertS'nay~occasionally.tesult in pootijudgments;
'overuse could have~more .serious effects to. the legal processiv

resultlng from “the court usurptlng the functlon of the 5

advocates. T T

SRRt L
Qua;;fxcatxon of Experts .
Before a court will receive the.opinion of an expert
s ”Q : .‘« . » . . . » ) ‘ ) . . ‘. . ‘, a 4
witness, it must determine that the witness is indeed an
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expert ip regards to the subject matter'of the opinion. In )

the absence of the consent of the opp051ng counsel the

solicitor calllng the expert-w1tness must lead ev1dence

E"wh1ch shows that the expert is properly quallfled to g1ve

| op1n10n ev1dence.‘Thls may be dope in g Roir d1re' or as a
part of the trial. Usually th; currlculum v1tae of the "
witness 1s entered as an exhibit. The witness 1s usually led
through questlons concernlng his educat1on and practical
workind experiencé innregards O the subject matter in
issue..The oppoesing counsel may cross examine-dn the issue :
of'qualification of thé witness nd should do SC beg. ~e any
¥v1dence is glven, since. 1f this pre11m1nary obJ (Ctee  As to
qual1f1catlon is not made, any. subsequent Cross exam1nat1on
goes merely Lo we1ght and not to adm1ss1b111ty (McCalla
1981-82) It is up to the Judge to make<; f1nd1ng vhich
quallfles the w1tness as an expert (R. v. Marks 1952)

An early case gave what may p0551bly be the flrst
‘definition of‘who may be qualified as an expert (R. v.
Silverlock 1894; \77'1):,_ )

The questidn is, is he peritus? ié he skilled? Has.‘

he an adequate knowledge? Looklng at the matter'

practically, 1f a w1tness 1s not skilled the Judge
‘ﬁill‘teil the jury to d1sregard his evidence.

————— o —— - ———— =

-°A "voir dire" is a "trial within a trial" in which ‘evidence
'is given in regards to a matter concerning the ‘admissibility
.of certain evidence or the su1tab111ty of a particular
witness™to giveé specific evifence, ‘ 4

‘Note th t this function appears to be statutorily’ removed
in B.C. ere the Evidence Act, s. 10(4) states: The
assertlon of qualifications as an expert in a written
statement is proof of the gual1f1cat1on.

3

1

;
l,

?)M‘ e
.
. ,
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An expert witness muet’clearly be skilled inrthe particular
area at bar. In R. v. Bunniss, a'case which introduced,a
police officer as a breathalizer expert; the court held that
skiil‘ie\the most important aspect (1964:\264)?

. . . it is clear that so long as a witness

N -

satisfies the Court.that he'is skilled, the way in

which he acquired his skill is immaterial. The test
. 1 .
of expertness, so far as the law of evidence is

concerned, is skill, and skill alone, in the field

[

‘.in.Which'it is sought to have the witness's opinion

to be received, then his opiniog is admissible.
i /

‘The court wentIOn to say that a university degree-froﬁ a

prpfe551onal faculty was ‘not essential to this acquiSSition
of skill,” The lack of a degree, however, would go to the
question of weight of the evidence. =\

In R.‘v. Morgantaler (1973) the court held that an

expert may be qualified as such,. when the qualification has.

,been obtained either by study or by practical experience. In

this case a doctor who had not . practiced medic1ne for ten

years, had no further univerSity studies or teaching and had

not published in the field of‘her’evidence, was qualified as

‘an expert since she was a qualified doctor, had practiced

and was entitled to practice, and was active in the area of
family planning, read current literature and lectured at a
college.‘

———————— - — . - . Y

'This may beé a means of 1ntroduc1ng more native w1tnesses as
experts on Indﬁan culture and’ life ways.

P
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The importance bf‘prac;ical.experience'in addition to
education is best illustrated by the case of Brownlee v.
Hand Firewérks where the expert was declared by the court as

not qualified. The witness was a universiﬁy professor in

appl chanics and struétgral engineering and who had

lectured the Cahadian‘officers Training Corps on the use of
high explosives, who was asked to give evideﬁee in'regards
.to fireworks. The court held (1931: 133): | o
A persual of his,evidence does not disclose that he

has ever had any experience in respect of either the .
, . - N .

manufacture or the seftﬁgg off of fireworks
~displays. In respect of the latter his experience,
if one may judge from his,testimqny,'is rather less

.

than more than any one of the majority of the
L] .
younger generation who have had the handling of

‘firecreckersr'eky—roekets, etc. Strictlf speaking,
he was not prbperly gualified to give expert -
.testlmony upon the quest1on which was involved here,
namely,  the manufact;fe and use of fireworks.
This case would 1nd1cate that praetlcal'experlence.must be
specific to the issue in QU§Stii%§’at least in regards to
technlcal or sc1ent1f1c matters. Such was the case in Baker
Lake v, Mlnlster where the court held that a w1tness ‘
formally tralned as a geographer who. had experlence in and |
,with the Artic and Inuit, was not qualified "to form

opinions on political, sociological, behavioural,

psychoiogical and nutritional matters admissible as expert

B
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ev1dence in a court of law (1980 222) He was, however
qualzfed as an expert in geography ‘and was allowed to reach
" economic conclus1ons based on that competence. |

The qual1f1caton of a w1tness is dependent both on
education and experience, and the 1mportance of each aspect
depends on the typelof opinion to be glven at the tr1a1 " The
issue of'qualiﬂication is important and must be addressedk
before a evigence is admissible.'Any’questlon as to the
relatiueweducatiOn and exper1ence of opp051ng experts w111

b
go to the we1ght aSSessed to thelr ev1dence by the Judge.

Hearsay

The hearsay rule in evidence "specifies that evidence:

‘of‘a statement made by someone- other than the testifying

witness is inadmissible if the only purpose of intr Luting

the evidence is to proVevthe truthﬁof the statement made“
(Stenningv1969' 183). It is clear thatﬁexperts, like any
wltness, may not g1ve hearsay evidence. However, as Sopinka
and Lederman explains, there.is a largeﬁhearsay element in
the evidence of. experts (1974~ 316):
. Although it has been asserted that the expert s
~opinion. must be based upon e1ther personal knowledge
or facts presented at tr1a1 1t cannot be completelyr
“devo1d of a hearsay element Since the expert by

def1n1t1on possesses a spec1a1 Sklll or knowledge in

‘a material area super1or to that of the court, hlS 0

'expert1se-1s founded to a large extent upon hearsay

)
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data. An expert w1ll base hlS oplnxon upon hls own
. V':

O

experience and upon whatever educat1on he -has’
‘recelved -The latter 1s naturally comprlsed of the
. study and readings of works' of authorities in the
cvf1eld and 1nformat1on and data culled from numerous
sources. Thus, an expert' s‘knowledge is made up of .
the d{stilIed assertions of others not befdtelthe
.court. ' B |
The element of hearsay is particularly obvious‘in.the
| evtdence of psychiatrists who'make opinions based on
| examinations conducted before the trial. In the case of
’anthropologists.man& of the opinions they'form come from
1nformat10n received from 1nformants during pre tr1al
preparatlon or from 1ndependent research conducted some time
before the trlal |
‘v After determ1n1ng that such oplnlons are admissible,
‘the questlon that arlses is, should the expert be petm1tted“
to state the detalls of the hearsay facts that he re11ed on.
Since an op1n10n is only as good as the - 1nformatlon which it
is based upon,'such facts are adm1551ble, not to show the1r~
_truth but only to show the basis of the expert s opinion.
ThlS rule may be more critical for med1cal and psych1atr1c_
experts who E@se a great deal of thelr opinion- on the'
statementS‘given by their patients than for social |
scientists nho often make observations of the actions and;'
intetactions of the groubs.thejﬁohsetve and may use ~_'1

'stateyents only as supporting'facts. S
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There is a concern that an accused may be prejudlced

when an expert s oplnxon is accepted w1thout proof of the

facts used as the basls of the opinion (McDonald 1978-

330 331) s

il

\
- ,
Facts may be placed before the trier of fact wh1ch

;are not proved byﬁadm1551b1e ev;dence but which are

disclosed by the'expert as a basis for his opinion.

. .-..Many such'faCts will, of;course, be

inconsequential in relation to the ultimate issue.

- ' ‘ ]
However, if the fact disclosed is one which is

dlrectly relevant to an issue, its d1sclosure,

wlthout proof by, admissible evidence, may be hlghly

prejud1c1al to the opposite "party.

-

The expert is usually aé;ed to state the facts upon whlch he

basis his opinion. They mdy be obta1ned by read1ng

-

llterature 1n‘the.f1eld of study of the, expert, by personal

knowledge of the 'mattet (such as an examination of a

deceased person, scene of an accident or the accused)

or

by be1ng present 1n the court throughout the. tr1al to hear

-the- ev1dence of the facts in-issue.

Afacts upon whlch an expert s opinion is based In a case’

4

It is often«impractlcal or 1mp0551b1e to prove all the

involving the op1nlon,of a land appra1ser,lthe court

realized that it was not possible to prove all the facts

‘upon which the oplnion was based, and stated (St. John v.

Irving 1966: 414-415):

)
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} . 0
To characterize the opinion evidence“@ﬁwg‘qualified

,appraieer_as inadmissible because'}tjﬂe based on

. o {? !
something that he has been told is, in my opinion,

to treat the matter as if the direcR]facts of each

of """ the comparable transact1ons whlch he has

‘ 1dvest1gated were at issue whereas what is in truth

at‘1ssue is the value of h1s opinion,

w!
The nature of the source upon which such ah

4

6pinion is based cannot, in my view, have any effect

;
!
J

%
*

on the admlss1b111ty of the op1n1on itself. Any
frallt;es-wh1ch may be alleged concerning the
inforﬁatioh upon which .the opinion was founded are
in my view only relevant in assessing the weight to
be attached to that op1n1on . e -

The Judge or jury should decide if the factual basis of the

opinion has been proved and then decide on the weight to be

given to the opinion (McWilliamshW§74). This assumes that

" the judge or juty are well enough informed to make such an
assessment of the opinion, Uncohtradicted expert opidion may

induce,the'acceptance of the opinion since the opposing side

did not contest‘it, but’ the judge ,or jury is not bound to

accept it, especially if its factual baae has not been

proved.

'*Cases may be tried by a Judge alone who Jwould make
.decisions of fact and law; or by a judge ‘and jury in wh1ch
case the jury decides the facts and the Judge applxes the
law to those facts.

/

4 .

?
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Hypothetical Question

When an expert has heard uncontradicted evidence in the

courtroom he may be asked his opinion directly; where,

however, the expert lacks personal knowledge of the issues

in question'dr the facts are in dispute, the expert may only -

be asked his opinion by means of a hypothetical question

(Sopinka and Lederman 1974). The SUpreme Court of Canada

stated this as’follows*(Bleta v. R, 1964: 141):

o

. . . it is because the opinion of an. expert witness
on\such ‘a question [of fact] can serve only to

confuse the issue unless the proven,facts upon which

. it is based have been clearly indicated to the jury

that the practice has grown up of-requiring counsel,
when seeking such an opinion, to state those facts
in the form of a hypothetical question. In cases
where’the expert has been present throughout the
trial and there is conflict betyeen the‘witnesses,
it is obviously unsatisfactory to ask him to express
an opinion based upon the evidence which he has
"heard because the answer to such a question 1nvolves
the expert in hav1ng to resolve the conflict in

accordance with his own view of the credibility of

the witnesses and the jury has no way of knowing

" upon what evidence he based his,opinion. Where,

however, there is no conflict in the evidence, the
same difficulty does not necessarily arise and

different conSiderations may therefore apply.
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The ﬁypothetical question when carefully phrased with al}' .
"the relevant facts, gives the court a clear understandiné of
the.bagis for the opinion aﬁd as;uming the facts of the

‘hypothetical question*tare the'faégs found in the case, makes

the opinion a potentially valuable assistance to the court.

Ultimétq Issue

lThete was a general rule that an expert may not give an
opinion on, the ™ittimate issue” which the trier of fact, be
it judge or 'jury, must decide. This rule has been abandoned
or rejected ré;én;ly exéept that the courﬁs will‘not permit
an opinion on a question of law (McCalla 1981—82; R. v.-
dfaat 1981), and each case will be examined on its own,
particular circumstances to determine if the rule should be
applied (Maloney and Tomlinson 1972). The reason for
‘rejection of opinion evidence on the ultimate issue has been
stated by the Supreme Court of Canada in R. v. Fisher as
(19612 19): ' |

In somelcaseslwhere'opinion‘evidence has been

rejected, the ground given is that the giviﬁg of the’

‘witness's opinion usurped the functfon~of the jury.

In other déCisiq@F;it is said that the evidence

tendered constituted an obinién upon the very point

or issue whichwthe‘jury had to deqide. An ~

examination of these autﬁorities, however, |

discloses, iﬁ my view, that the jury or the Judge,v

in cases' tried without a jury, would have had no
o p .
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‘difficulty in arriving at a proper conclusion in the
‘absence of the tendered opinion and that this was: :
the true ground for its rejection.

There are thus two reasons given for rejecting the admission
of opinion gvidence,gbne,that‘it permits a witness to decide
the issue of the case ip place of the trier of fact} and the

second, that the evidenge is not necessary and is.

. v
[4
superf luous. -

While it may be so rq}cctmd, opznlon will be allowed in
otﬂer c1rcumstances. If thér: is no injustice resulting nor
a miscarriage of justice op1w§on evidence on the ultimate
issu; may be admissible. In 5 case in which the “accused wés
convicted of driving while intoxicated and dangerous
dr161ng, the trial Judée?allowed lay vitnesses to give
op1n1on~ev1dence on the state of41ntox1catlon and manner of
driving‘of the accused. Iﬁ‘confirming the conv%ction, Héll,~
J.A.’ stated (R. v. German 1947: 102;103);

After carefully reviewing all of the evidence of the
various witnesses, I am of the opinion, with all
respect to the trial Judge, that hé permitted some -
questions to be asked which.resulted in witnesses
expressing opinions on matters which Qre strictly

*  reserved to the jury. However, on the whole, I am
-unable to find that there could have been any

‘

miscarriage of. justice result1ng therefrom.

'J.A. after the name of a judge means he'is an Appeal Court
Justice; J. means Judge of a trial court; C.J. means a Chief
Justice. . '



 '1 £ ‘gn‘"‘.in;o.n which goes to the ultimate issue is relevant
to the case of the party putting it forwarq it may be
a¢ﬂ§lkible. In a criminal case the accused vanted ﬁis
psychiatric vithess to give his op;nioh as to whether or not
the accused would engage in a homoseiﬁal act, and the
‘evidencé was rejected as inadmissible by the judge. The
Supreme Court of Canada stated that (R. v. Lupien 196&:
179):

Accordingly it follows that the evidence of
psychiatrists is particulasiy felevant in cases
involving homosexuality and the admissibility of
opinion evidence from psychiatriéts mdSt\be
determined by its relevancy to thé matter in- issue
at the trial. In the present case the learned ttial
Judge admitted di} the evidence being';enderéd by
Dr. Newman except the bpinion he was prepared to

give tg the effect that Lupien's 'normal personalify

and his defence mechanisms would cause him to reject

homosexual advances aéd that he would not knowingly

have engaged in them. Dr. Newman was aliow%d to

answér the hypothetical question put'to hiﬂ based on

the assumptionfbf“the fruth of ;he?evidence|adduced
at the trial but was not permitted to give the
opinion above set out based ohvfests made by énd for
him and in conversilions with Lupien. |
fIt is a question vhere the line between

admissibililty and inadmisibility is to be drawn., If .
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the evidence was :clevant to the defence being put
_forward on behalf of Lupien, and Iithinkeit vas,
then it was admissxble and the learned trial Judge
erred in rejectzng it. )
Despite tpls,error the Court ﬁpheld the conviction since the
reéainder of t?e evidence was so overwhelming and no
substantial wrong or miscerriage of justice had occurred.
The cases, thus, state that opinion evidence on the
ultimate issue will be.inadmiesible if it usurpts the
function of the tr1er of fact or is superflous, but may be
admitted if it is relevant or if no 1njust1ce results
* therefrom., The Ontario Court of Appeal decided in R. v.
Graat that the issue was settled (1980: 157)!
In Canada the ultiﬁate issue doctrinevmay'now be
regarded as having been virtually aSandoned or
rejecteq. Whefe evidence has beeﬁ rejected on the
- bdeis of the doctrine, such rejection can be |
explained on‘other.grounds. In some instaﬁces the
opinion ev1dence should be rejected‘because the
trier of fact, whether Judge or Jery, is just as
well,qgale1ed as the w1tne§s to draw the necessary
inference. Accordingly, the non-expert te;timony is
sﬁperfluous, ae it is of no agpreciable aseistance
to the Judge or jury. Alternatively, the admissioh
of evidence on the ultimate issue can be justified

on the basis that the witness is an expert and the

' 4Jhdge or jury requires'his assistance. . . . Even if
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‘ tho“oxpcrtvmiqht be considered- aa usurpiﬁg the -
Juty 8 functxou, the court did not xhink that it was’
justxfied in exc¢luding [the expert's) evxdhnce. In

. the~t1hal‘analy31s, even with‘the'benefit of the
expert's evidence the jury still has to make the

.‘finel'determination of the ieque, 80 that the e{pert

i

is not really osurping the jury's function.

éxaminatign of. the Expert Witness |

The\object of the party who fntroduces the e&idenoe of’
an expert is to establish the qualifications of the witness
as an expert in the exact area in'which he will be giving
evidence, and'to,obiain direct or opinion'eyioence ) h .

. supporting that side of the case. In the direct examination

1

. of an expert use may be*made of the hypothetical question as

discussed above. Texts and scholarly writings may also be
employed Whlle the hearsay ‘rule precludes them from be1ng
introduced as ev1dence, an expert may refe; to such
writings, or counsel may' read extracte which the expert
'agrees\iorms‘the basis of his opinion. "The written view of
‘the eothorhthEreby becomes the opinion of the witness”
(Sopinka and Lederman 1974: 326). The use of.texte was
discussed in an appealkon f’hurde:'case involving the
defenoe of insanity in which medical expe}t evidence wae

given.AHarvey, C.J. stated (R. v. Anderson 1914: 459):

As all eV1dence is given under the sanction of an

hat

_ oath or its-equivalent, it is apparent that A
. L ~
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~3text books or other treat1ses as such cannot bg

‘ ev1denceu The opinion .of - an emlnent author may?be,
| -

and in many cases is, as a matter of £act, entltled

‘to more: we1ght than that of the sworn w1tness but

<

' the fact is that, if hlS opxnlon 1s put 1n 1n the
- o : )

form of a treatise,-there is no opportun1ty of

-

questlonlng and ascerta1n1ng whether any expre551on

»e

Tmlght be subject to any qua11f1catlon respectlng a

;»part1cular case A wltness would not be quallfled as

" Can, expert if hls oplnlons were galned wholly from

¢ -the op;nlons of, others and the faith that is to be

-

glven to the op1n10n of an author of a treatlse must

come through the fa1th in the‘w1tness'and the

- ‘)“' Do

X Tconf1dence to be placed in the w1tness s oplnlon, in

'.theory, 1s not to be derlved from the confldence in
~the author w1th whose oplnlon he . agrees. On |
pr1nc1ple, therefore, nothlng may ‘be . glven “from a
text book other than as the op1nlon of.a w1tness
wh&: 1ves it . | T |

Beck, ‘J. in hls.reasonérfdr judgment‘on~the same'appeai
etated (19142 476): | e

0 When a medigal manxor other}person professihg'
esome_seﬁehee is called as an expert uitnesé, it is

; - ) L
) : : : : . : %

his opinion and his opinion only that can be

'properlyhput before'the'jury. Just as in.the.case of

a witneSS'called\to prove a fact, 1t is proper in

direct examlnatlon to ask him not merely to state

“y,

33
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the fact, but aIsolhow he'eape b}lthe kneﬁledge of
. the fact, so in'thé case of an expert vitness cdlled
ko éé%e an opinion, he may in direct examination be .
asked how ﬁe-came by:his epiniop. An expert medical
‘wltness mdy, therefore, upon glV1ng his op1n19n,
state in direct examlnat1on that he bases his

L,oplnlon partly.upon his own experience and partly

& -

upon the opinio‘ns.of text-writers who are recogn'_‘ized_ ‘
by the medical profession}at‘large es of authority.
1 think he may name the‘textrwriters. I'tpink he may
add that his opinioh‘and'that ef’the.text-writers
named aceords. Further, I see no good reasenfwhy
-such;an exPErtwwitﬁess Shouid not’be‘permitteé,
5;phile igithe box, to refer to such text*books as he
: dﬁooses, in order, by the aid which they will gi&e
him' in addltlon to his other means of forming an

oplnlon, to enable him to express an op1n1on- and

)
2

Iy

again, that the witness hav1ng expressly adoptea as

hlS own the: oplnlon of a text wr1ter, may himself

- read the text es expre551ng h;s.own‘oplnlon.
An expert mey, of: course, be :sked‘questiops cehcerningvany
‘matter of whlch he has direct knowledge from his own ° ‘

_research or observatlons. Often an expert will be asked by

the coupsel calllng him to be present dur1ng the tr1al to ;,

v

Tt

listen to the other witnesses.

~In regards to '&ing the expert to give.an opinion

v 7 o ’ ¢ .

\:'

based on the evidence he has.heard»at the trial of the case
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- problems can arise. In R, v. Neil, a'case in whlch the court .

-

was requ1red to 'determirre if the accused, whé had been
conv1cted of gross 1ndecency w1th two teenage boys, should

also be conv1cted as a cr1m1na1 sexual psychopath the

Supreme Court of Canada stated (1957 16):

It will be sufficient to state bnlefly the
course of the examination of Dr, M1ch1e by counsel
~for the Crown. Hav1ng proved his profe551onal .
»qua11f1cat1ons, counsel asked h1m if he had- 1lstened
to all the ev1dence both on the trial of the
substantlve offen?es and on the hear1ng under s.‘

- 661(1). The witness - hav1ng answered in the
atfirmative, he vas‘next asked whether he-had
‘11stened for the purpose of determlnlng to himself
whether the accused was a crlmlnal sexual
psychopath H;s answer”’was "Yes". Hé\yaSithen asked
* if he has. arr1ved at a dec151on . His ansuer'was
"Yes"; and he was then asked to make his dec151on

L

- known to the Court. . . . o . o /

[ SN

The objectlons to such a method of.examination
‘are obvious. The witness is be1ng asked to welgh
confllct1ng ev;dence, the Court dogs not know, for
s example, whethgr he acceg!:d asﬂtrue the evrdence of
Stapley; as to‘aots of fellatio and sodomy, which
ﬁasfdenied by»theJrespondent and which:counsel for
| the appellant did noé?ask this Court to accept. The

11

w1tness ‘may. have d1sbe11eved the testimony of the

@ )



36

'respondent in toto. The witness could not be‘ .
expected to know .the rules’ as to we1gh1ng the
ev1dence of an accompl1ce or to apprec1ate the
s1gn1f1cance of the respondent not hav1ng been‘
cross-examined. The Court is unaware of the ‘
foundation of assumed facts on whichithe opinion of
the witness was based.~The witness is also, in
effect, being called.upon to interpret the
‘definition contained in s.;659(b), a task the
difficulty‘of‘which is emphasized by the different
submissions as to its meaning made by counsel in the
course of the argument before us. ‘_ |
Thi§ case demonstrates the importance of the use¢ of the
hypothetical quest1on in the examination of the expert,'and
shows that -an expert cannot be asked to giv ;oprnlon on
an 1ssue of lav_l. w '
Cross Examinatjog of the Expert Witness
The purposes of croSs?examinatien are-to elicit tacts
from-a'witness‘not‘entered‘durdng examinatdonbin}chief; to
clarify'statements made by the witness in his first |
examination‘andr"to contradict the stalements.the witness
‘has made by ference’to other facts or.written statements
"whlch he is bound to. admlt, and sorthrow dzscred1t upon his
memory or veracity generally (Keeton 1943. 22). A w1tness y
under cross- exam1nat10n may be questioned not only on the

facts of th pcase-ltself;.but upon any matter that effect
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by statements of relevant fq't, the most effective way to
cross-examine is to attack th

opinion. One method as suggested- in an early aoncacy text

%ﬁgiis t
t&. .
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credibility of the wi ﬁgss.

- ' '.4' '&7‘ . N e . . . -
Sinceé most expert evidence 1s given by opinion and not

o cause the witness to fmake unreasonable statements.

tesley suggested following as a tactic (1910:

L}

94-95): e

o4 _
in the cause /of th

- The best ethod of examining witnesses,of this

character is to Xake advantage of their enthﬁsiésm
\arty whose side they are to
maintain, é.p quietly and gradually lead them to an
extréme.p sitipn which cén neither be forqifieé nor
shcces' ully defended.'Théy USuaily take pleasuré in
i partiﬁg Jheir knoﬁledge to others'whiie upon the"

&

stand. . . and this fondness for display and love of

- app:obatioh will often cause them to get.iﬁto very.

has in view, and remain master of himself no matter

deep water: but in order that the advocate may

accomplish;his'purpbse«he must conceal the object he

how trying his situation may prove., He must, then, 
when he has,led'the witness to make-statements which

are'improbable and\gnreasonable,.ask'him to explain

)

Se———

his glaring inagchracies, ahd'if}he attempts to-

equivocate or give evasive answers, sternly hold him

¥y

to the issues involved. In this way many experts are

completely'brokeh down and their testimony is

credibility of the witness'



e rendered worthless to the s1de for which they are R

called

2

‘This is probably not so ea511y accompllshed today with many
experts being not only experts in their field of study, but
"experts" at being witnesses. Persons being called.as‘an
" expert for the first time, espec'ially those‘in‘the‘SOCial
sciences who may be morally conhftted"to the'side that calls
them, hopefully w111 be well coached by counsel before being
called to the stand '

A second way to’discredit the bpinion of the expert is
: to call into question the facts upon which he based his
opinion, If the facts are hearsay this goes to the welght of
.his ev1dence (McW1111ams 1974). Another tactlc that may be
- used is to put a guestion to the expert based on slightly
d1¥ferent facts and obtain from him a verled form of h1s
) 0p1n1on. Napley says of this (1974: 119)i

‘Experts fo® the most parthare dealing with matters

which CAh‘bé thé subject of differing Opinions,’jf

the snbject matter of their»evidence is something of

5cientific exactitute; then you are unlikely to get

very . far with cross examination in any event You
: should therefore endeavour to ralse new facets or
napproaches to-the problem:wh1ch they have to |
“consider, and,endeavour to persuade them that if'the

facts which' you areyputting,to'them are accurate T

then the conclusion vhich they have reachedlﬁouid‘

have to be modified or changed as a result.
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A f1na1 way to d;scred1t the expert' s op1n1on by reference

to the materlal on wh1ch 1t is based is. to present to h1m an

‘op1n1on from a text at varlance with the one that he has )

presented to the court from,the same book. In R. v, Anderson
In cross- examlnatlon an expert medical witness
y having first been asked whether a certaln text—bqok
is recognlzed by the medical profe551on as. a
standard author and haV1ng sald«that it is, there
/ may be read to him a passage from thevbcok
expressing an opinion, for the purpose of testing
fthe,value of the witness' opinion. I adopt the words i
of Tuck, J. (31 NBR'595). - | |
"I think an exnert may be examined ae'to what_'
_1stih the books, Medical works are produced which,
aare“recogniZea by the,prcfessionias'standard
,apthorities.’An expert witness is,being examined;
who gives evidence as‘to specificudiseaSes and their
remed1es. It is found by reference that his |
statements are at- var1ance w1th what is laid down by
”“the best authors on the same subject. Surely, it
must be the right of ceunsei to confront the witness
with bpoks'written by scientific-men; Ieaders'in-
their profession,'for the purpose of shewing eithe;
" that the witness is mistaken, or that he may explain
and reconcile, ff he can, the real or apparent

difference Jetween what he has said and what is
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found in the ‘books, If itlﬁas otherwise, men of
insufficient 1earn1h;:.;r verxtable quacks, m1ght‘h
palm off their crude opinions as scientific
‘knowledge. There is a marked difference between
reading what is in a book as evidence to a jury, and
teséing a Withess'when examining him. by reading to.

| him from the same book. In the ene case, you are
reading aS‘evidencetwhat, afterall is enly the
opinion of a. scholar, however learned he may be,
withoet an opportunlty to cross-examine h1m. In the
latter, you are testing the op1n1on of one expert by
the wr1t1ngs of another, admitted to be of h1gh &“’
authority. It may be that the author ' views are

*

placed before the-jury-as effectually in one way as

!

v -

in the other; but, in my.opinion, one way is .
objectionable, the other ig,not."
Byhthese.methOds of questioning the basis of\the»expert‘s
opinion, cross-examination can'dﬁminish the impac£°9i the
test1mony._
Flnally, the cred1b111ty of the w1tness may be put into.”
qeest1on by showing that he has prev1ously made statements//

\
inconsistent with his ev1dence g1ven~at tﬁe trial. For

non-experts such 1ncons1stent statements are\EEnEFEITy oral
or in informal ﬂ?1t1ng such as letters, For the expert

- however, statements 1néonsxstant with the op1n1on at tr1a1
umay exxst in hlS publlshed work A 'solicitor who has done

his homework, may £ind earlier conflicting works and call

I
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them to the attentxon of the witness and thus show him to
appear biased or that his present evidence is unre11ab1e. Aj
witness may deny having made a previous inconsistent
statement, except when it is written and introduced at
trial. The purpose of introducing evidence of an ’ 'k
inconsistent statement eccording to Sopinka and Ledermans
(1974: 506) "is to impair the witness' credibility and
thereby may have the effect‘of neutraliziné the witness'
testfnony. It only goes to show that the witness is not one
who should be believed." |

"The object of cross—-examination is: to reduce the weight
given to the expert's op1n1on by lessen1ng his credibility
in the eyes of the trier of fact. An alternate opinion is

put in by the introduction of evidence in chief of the

iexpert on the opposite side.

Number of Expert Witnesses

. The number of experts permitted at a triel islljmired
by sfatute, ruiesf‘or bf the court. This is necessary to
~avoid unduiy'lengtnyvtrials consisting. of endless
cdhpllmentary op1nlons by a multitude of experts. The rules
do howeVer allow for as many experts as are deemed
necessary in the case. _ | ,
The Canada Evidence Act (1976- s. 7) limits the number

“ of profe551ona1 or other experts called by any one 51de 1n a

civil or cr1m1na1 tr1a1 to f1ve, w1thout leave of the
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court.'® New Brunseick (Evidence Act 1973, s. 23), Ontario
(Evidence Act 1980, s. 12), Manitoba (Evidence Act 1970, .s
27) and Alberta (Evidence Act 1980, s. 10) all limit the
unumber of. experts any one s1de may call to three,‘w1thout
leave of the court. Saskatchewan (Ev1dence Act 1978, s. 48),
however, permits five. In Nova Scotia the Rules of Practice
(1972, r. 31.06) provide that the court may order that the
number of expert‘witnesses, including medical doctors, to be
called at a ‘trial shall be limited. They also provide that
if the court: appohts an ‘expert, each side may call one
expert to give evidence on the issues addressed by the court
expert, w}thout leave (r. 23.05). Leave to call more than
the lihited numeereof experts may be made at the time when
the witness is desired in all jurisdictions excegt
Saskatchewan where the statute requires that leave be
applied for before the examiﬁatioa of any of the witnesses
who may be examlned w1thout leave.

Although the statutes state that three or f1ve experts
may be called on‘e1ther s;de the question has arisen whether
this means for the trial or for each issue on the trial The
Ontario Cburt of Appeal ‘held in Buttrum v. Udell that the
11m1t was three experts for the whole’tr1al Fe:guson, J.A.
gave as the reasons for this (1925: 100): |

I cannot f1n§ in the words of the statute any
ambiguity or anytﬁing that allows us,tolgive to the
statute the l1m1ted or restricted mean1ng and effect

'*"Leave" means permxsslon.
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given it By the Alberta Court in In re Scamen v.

Canadlan Northern Rallway Co. (1912), 6 DLR 142, or

in this case by the trial Judge; and, with
deference, I am of opihion that the remedy proposed\
by these Courts is worse than the disease, and that
it is much better that the number of such witnesses
called during a trial should be limited to three on
each side, and such others as the Court may on
application allow, than that the number of these
witnesses should be limited only by the number of
issues of fact that may actually arise in the course
of a tr1al, or that counsel can wlth ~some show of
reason argue w1ll arise or have arisen dur1ng the
trial. If the latter 1nterpretat1on be given the
statute, or if the'words "opinion evidence" be given
the‘meaning and effect suggesfed_by my brothef
Hodgins, a trial dudge could not refuse to hear any
such witness, because, before hearing what the

witness had to sa;, he ceuld not satisfactorily
determine to just what issue of fact the evidence

was applicable,‘or whether the evidence would amount
te."opinion evidence," and thus the statute would, I
think, either become a deéd letter or a new source

of trouble,‘expense, and delay

‘ This matter was decfgeakby the Supreme Court of Canada. The
~Court in Fagnan v. Ure (1958) followed the Alberta decision

'tejec;ea by the Ontario Court of Appeal. The court held that ~
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since the Evidence Act was re-enacted in its same form in
revised statutes after the decision of the court, it should
be taken as legislative sanction of the judicial
construction of that section. Th?re may be called bf any one
sidé, without leave, three expert ﬁiénesses on‘each issue,
and not for the whole trial, . ' ‘ /

1f a judge fails to follow the'prqvisions of an
Evidence Act, by allowing more than the limited number of
experts to testify witﬁgut,leave being érantéd, it was held
to constitute a mistrialﬂ and a new trial was ordered (Rice
" v. Sockett 1912). -
In order to determine whether a witness is an expert ag
‘cohtemplated by a statute he’should‘posSess soﬁe special
knowledge: An example of a test that might be‘applilgd was
'given in Buttram v. Udell as (1925:.100-101): '
; I do not think‘it wise to attempt to define

what is "opinion e"dence" withip tﬁe meaning of the
statute; for it seehs to me@}heidefjnition should, |
to somé extént, vary with the circumstances of each
case., However, I think I should indicate my vie§,~
which is that the stafute has'reference to opinion
evidence founded in part or in whole on some ﬁpecial
knowledge or quaiificatibn not possessed by the-
qrdinary witness. For instance, if the mental
‘capacity of a testator were in issue, and his

closest friend or business associate were called and

expressed an opinion founded on his acquaintance

1

o
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with the testator, I.think that\ghe statement of
.such witness would not be opinion evxgence w1thin
the statute. On the other hand, if the testator's
physicigy were called“and expressed an opinion,
founding his statement in part on his knowledge of.
the testator:s haSite,and acts and also in part on
his special knowledge of mental diseases, the
etatement of /such physician would, I think, be
opinion evidence within the statute, because his
~opinion is feunded on a special knowledge‘or |
‘qualification not possessed by the other witnees.
In R, v, DeTonnancourt the Manitoba Queen' s Bench held that
(1959: 28) "In determlnlng whether testimony talls within
the sectlon, the court must look not only to the witness
, himself, to consider whether he is a profe551onal or other

B

expert, but even more to the character of his evidence, to
decxde whether it is in the category of opinion evidence." A
constable who had spec1allzed skills was found\not to be an
- expert w1tness. These skills made his testimony more graphlc
and had a bearing on its accuracy, but did not give h{s
testiﬁony the character of opinion evidence. Likewise, if a
‘witness has perSOnal knowledge of a pragtice relating to. :
factual evidence given at trial, and relates a descrlptlon
of that practice it does not make him an expert undet these
.liﬁiting sections (Fagnan v. Ure 1958). )

Although there are limitations on thé number of experts

‘that may be called in some jurisdictions, leave to increase




that number may be given. It is alsé possible when the
.isspés involved necissitatg social scientists as experts,
- that witnegses may be églleq who have personal knowledge of
.athe matters, froh %hé{}xexperience as members of a special.
community, and these willlnot'be counted among the experts,

thus alloving a greater amount of evidence to be tendered.

Admissibility of Expert Evidence ‘ ,-

As discussed above tpé opinion eviderice of an expert

will be admissible if th ert is qualified in the area

and if. the evidence giv s not usurpt the function of

~

the trier of fact and is uperfluous. The Supreme Court
of ‘Canada, in Village of‘Kelliher v. Smith, held tha;léGo
elements must co-exist to make expert testimony admissible,
These were: firstly, the subject matter must be'beyoné the
knoqiedge of ordinary people who could not make a correct
judgment without assistance; and secbndly: the expert |
witness muét have gained his knowledge by education and
practice. The exact form of the educat:on of the w1tness,
wheghgr he’ is a unxver51ty graduate or not, goes merely to
welght and does not affect the admissibility of his .

~ testimony (R. v. Bunniss 1964) . |

It was held.in R. v. Fisﬁzr (1961) that in psychiatric

opinion evidence, the fact that a doctor did not examjine the
accused‘pefsonaily, could have no bearing on'the

3

adm1551b111ty of h1s opxnlon evxdence regarding the state of

mind of the adcused.

'3
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Op1nxon ev1dence that 1nvolves what 1s a mlxed questlon

of law and fact however, is not adm1551ble (R. v, Fisher

o

1961, | | o
'Once a trial judge has aebideo the issue of
admlss1b;11ty of opinion ev1dence hy an expert a court of
appeal should not 1nterfere wlth that dec151on w1thout good
reason. The Supreme Court of Canada stated 1n Bleta v. R.
(1964-‘144) | '=_3' - . | '
.\: . the dec151on as to whether a suff1c1ent basis
has(been la1d for the adm1551on of an expert opinion
rests in each case in the dlscretlon of the trlal
uJudge, the exerc1se of Wthh is dependent upon many
-factors,’all of whlch may not be fully apprec1ated
"by a Court of Appeal which is conflned to ‘the
printed record of the proceedlngs in its
reconstructlon of the atmosphere ex1st1ng at the
‘trlal For th1s reason,»;n cases where the ev1denceh‘
is open to the constructlon that the premises upon
which the expert oplnlon is ‘based were clearly
‘,presented to the Jury, a. Court of Appeal should in’.w .

' my opxnlon, be he51tant to 1nterfere w1th the rullng

made by the tr1a1 Judge as to the adm1551b111ty of
that op1n1on.~ o ! k

" q

A different flndlng was made by R1tch1e,_J}‘in Workmen's
sCompensatlon v. Greer when he. stated (1973 602- 60%£
_ I apprec1ate that thlS conclu51on dlgw%rs from

. that reachedpby the tr;al Judge and two of the three
; SRR ' : ' : R R

S



“Judges sitting in the Appeal D1v151on,’but no
questlon arises as to the veracity of the witnesses

B and the judgment of thé/majorlty of the Appeal

D1v151on is based on 1nferences draWn from
- conflicting medlcal opinion so that this is a case"
whlch ;ppears to.me to be gogerned by the language
used by Lord Halsbury in Montgomerle & Co., “Ltd.. v.
: Wallace—dames,[1904] A.C:; 73 at p. 75, which was 3
affirmed by the ftivy'Cbuncil"in Dominion Trust Co. ’
v. New York Life Ins. Co., [1919] A.C. 254 at pp.
é57-8. Lord Halghury said in partt

ML . where no question arised as to ttuthfulneSs,

‘ and where the questlan is as to the proper
11nferences to be drawn from truthfull ev1dence, then
fthe Orlglnal trlbunal 1s 1n no better p051t10n to-
dec1de‘than the judges of the Appellate Cour \

" In my oplnlon, the practlce ‘of thlS Court, \

: ' y
;e whlch,reflects a reluctance to 1nterfere w1th

'fcondurrent flndlngs of fact in two .provincial _.;
ﬁCourts does not applykw1th the same force to

'nferences dpawn from confllct1ng profess1onal
oplnlons as_lt does_to f1nd1ngs based on d1rect

factual‘evldence.

'An'appeal court thus ‘may decide which opinion evidence it

w111 rely on in the absence of any ev1dent1ary reason to

reject one 1n»favour of the other.:



43

‘Weight G:ven to i.rert Ev1dence
Once ev1dence is deemed adm1ss1ble, the tr1er of - fact
”must dec1de on what we1ght to assess it relat1ve to opposing
ev1dence. It is clear that a jury may reJect altogether the -
‘ ev1dehce.of an expert and are not in-any way bound to accept
it (R. v, Fisher,]961; Bleta”v. R. 1964). Stenning .says of '
weight (1969: 188)r ' |
The weight‘which»a jurytwill attach to aa
"expert's opinion:will, of course, depend upan the
degree of relevance he can establish for 1t and the
'extent to wh1ch he can conv1nce the jury of its . .
valldlty This W1ll 1nvolve him in many cases in
rgoxng 1nto explanations of the information on which
his béinien is based,jandlthe.manner in which it was
formed.oTe the.extent to which the expert Witness'is'
able to satlsfy the jury in these matters, hlS
ev1dence w1llabe treated as belng of greater or

i

' | , J
lesser importance. : . . &
A

The weight assessed w1ll be afrected by the facts posed for
a hypothetlcal questlén (R‘ v. Fisher 1961), the level of
quallflcat1on ahd experlence of the expert (ﬁ. v. Bunniss

1964), and the 1nformat10n upon wh1ch the expert based his

- opinion €C;' ~Qf St'g Johﬁ v. Irv1ng 1966)

it
8 .
- A

M
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D. Concluslon
. | Clearly-most anthrobologists would qualify aS'exoerts
‘nithin the 1egal~requf¥ements of the law of evidence. There
are many types of cases ‘which could benefit from the
1nformat10n and op1n1on of soc1a1 ahd cultural
anthropologlsts, 1nclud1ng those concernlng huntlng as a way
of life;, land clafms ) ﬁpdy and adoptlon. In addition ‘to
these substantive" 1s lug; hropologlsts would be useful as
consultants in the pfeparatlon of pre sentence reports. for
persons from other indigenous or immigrant cultures who wereL
convrcted of any criminal offence. The law of sentenc1ng ‘
fattempts to make the ;unlshment fit the cr1m1nal not the -
crime; and anthropologlcal 1nsxght into communlty standards, ~$g
family and social control, and 1nformal behav1or regulatdry
' systems w1th1n other cultural communltles would aid thls

“effort. ’ : . B e - jﬁfh

While the usefof hypothetical questions may be

d1ff1cult to frame in cases which explore commun1ty practlce
'or standards, such as hunt1ng, thlS techn1que could be

appl1ed to adoptlon or custody cases concernlng one

1nd1v1dual with known characterlstlcs. : . A; -

The basis 6f the 1nformatlon relied on by
anthropologlsts contains ‘some" element of. hearsay and the
methodology employed may result in challenges as to it be1ng
"factual™ in nature. The courts have not as yet d1sputed,
‘these features of anthropological eyidence, but as,more'
cases are heard these will be two areas that anthropologists

w
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will have to‘Se prepared‘to jdstify. | ., o

| The-ruigs of evidence as they exisf are adequate in
éllowing anthropologiéal experts to testify at the present
;ime, As more cases involve anthropologists it may be found
that sdmeuquifiéatidh‘is“requiredwin respect to the" .
'lgﬁkeningoof the requirement for thé hypothetical question
and aﬂtlarificatién of ;lassés of experts for particular

issues or cultural groups. g



111. HISTORY OF THE USE OF SOCIAL SCIENCE EVIDENCE
A.-Intfoductidn

‘Thisvchapper will outline a brief history of the
introdpction of social’science evidence into the courts.
This brief ,outline will focus on the majo: events which
demonstrate that‘thére'haé been a constant é;owth in the use_
of social scientists within the court system. Social
sqiéntists héve»played an important roie, éﬁpeéigllyvin‘
recent years, in the total legal system by providing

o

v'ry;:law school

information to commissjons; boards -of ing
coufses,,governmenﬁ committees énd'task orces. These areas
éf law although impdrtadt to the total system are not within
the considergtion‘of this thesis and w“ll]ndt be included in
this diséussioh.

This history of thgbcourt acce tance‘of socia1 science.

expert testimony will only outlihe the areas of law and

~social science and the sequence of the relationship, It will

not discuss‘the soéiologi;al ideologiesvor‘theories as .
accepted by and included into the application of law. This
is beyond the scope of this thesis which is focusing on the

relationship,' rather than the particular subject matter of:

b

< any case or cases. Although much of the law of expert

witnesses was developed through the appearance of medical,
psychiatric and scientific evidence, this development will
also not be emphasised. This area has been discussed

~

elsewhe:e (Louisell 1955; Malcolm'1979§ Posluns 1981;

52
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L

O'ttoski 1976-77).
| While the focus of this thesls is the relatrpnshxp
between the courts and social science experts in Canada,
»th1s chapter will include an overV1ew of the early h1story
rof experts in Br1t1sh law and. the development of the
relatlonshxp in the Unlted States. This is included to give
a broad picture of the development, and because developments
Ain these jnrisdictions often effect developments in Canada.
The development of the use of social science evidence in |
Canada will be developed by an examination of the,major '

, .
reported cases. : s A

Y

B. Early‘Historyh .
Itads~impossible to determine'now because of the lack
~of records if use of experts in early times was an, ey
innovative technique of a creative judge or something that
“was commonly employed. In early times because populatlon was
small 1t was likely that members of a commun1ty were quite
tam111ar w1th each other and thelr affa1rs. Discussions of
cases com1ng up in court among the -members of the commun1ty
would have prov1ded a means for &he tr1er of fact to get
expert"‘lnformatlon in an informal way- that could be
‘applied at the trial Thls of course is merely speculatlon.
Whatever the case was, formal developments started early.
‘Two such developments were the creatxon of the spec1allst

L]

jury and the introduction of expert w1tnesses.
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The first reported instance of the use of a spec1allst
Jury to assist a court in the determ1nat1on of a case
occurred in England in 1554 when the assistance of
sclentific information was recognized. In a later case in

1654 'a jury of merchants was sumoned to decide a dispute

‘between merchants (Hand}1901)m The practice of appointing

special juries became an institution of early Englishalaw

. ]
that was given statutory force in 1730 as a right that Y

-

e1ther party could demand. The spec1a1 jury later developed

;nto a relatlonshlp between law and commerce and is still a

part of Engllsh law, although not commonly employed

(Beusoher 1941) )
A second development was the use of court appointed

experts who assisted in making decisions on cases concerning

‘special issues such as mar}tlme tases. Such experts were

called as early as 1346-'in a case where a doctor assisted

. . | S - .
the court in the determinatiqn of the freshness of a wound.

In 1492 and again.in 1555 tﬁe'court'obtained the assistance
of "masters of grammar for the determination of cases, and

1n 1620 a doctor was called to give ‘evidence in regards. to

1gestation in a legitimacy case. (Hand 1901). The practice

continued and expanded into the King's Bench when a maritime
expert was called in 1648 (Beuscher 1941). The use of expert
witneases continued and became more important-as medical,

- . . . ’ : 4 :
scientific,and technical knowledge grew. It came

‘increasingly important that specialists give information to

courts on matters beyond the Engzledge of not only the
' /

/
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ordinary person, but beyond otberw1se educated \people in

different fields. The development continued in gEngland to ,

/

i

present times.

c. Deveioﬁment in the United Stetes. ' »

There hes been very importaﬁt bfeakthroeghs ih the‘use
of social scientists as court experts in the United States.:
The legal application of social science information hasv
changed the course of legal hisfory and affected the lives
of all Americane, some in very positive and importantvways.
These changes ha?e come about in many areas. The most
important area was the the school segfegaltion cases. Other.
areas 1nclude trade marks, rellgxon in school pornography |
and env1ronment. Indian land claims is also'an 1mportant
social area but these are often heard pursuant to spec1f1e
legislation or by special tribunals (Jones 1955). |

The earl?ét consistant use of social science evidence

was in trade mark cases# These cases .employed experts who

Iy

_1ntroduced public op1n1on analysis to show if there was- a
general confu51on between products identified ,by similar
. trade marks (Greenberg 1956). Other areas in which social
. science experts have been used are pornography and

env1ronmental studles.

 The school‘segregation cases resulted in the greafest

-~

~

development 6( social science expert testimony. Clark (1953)
described three periods. The first from 1896 to 1930 was .

dominiated by tle doctrine of separate but equal education.
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During”the 1930 .to 1945 period, the second phase, the legal
batt{g;:as to admit Negro stude;ts to w;ite educational
institu ions that had no Negro counterpart such as graduate
and professional schools. The final stage was from 1945 to .
the praqent and was an attack against segregated education.
One of the first casesA according to Clark was the 1946
- case of Sweatt V. Univer51ty of Texas.
The Sweatt case was the first of these cases in
“which eﬁpert;SOCial‘séiance testiﬁony was presented
. and bqume afpart of the arguﬁent and the legal
recOrdAiRobért Bedfield, %nthrgpologist of the
Universityjof Chicago, tgstifiéd that: "giveq a
,.similar learning situtation a negro studént tended
to react the‘same aS‘anyiother'étudent and that
theré were no racial characteristics which had any
bearing whatsoever to the subject of public’
education." This testimony was relevant to the
argument that the segregatioh of students on the
basis of race was an arbitrary and unreaSonablé'
classification (Clark 1953: 6). _ *
This new line of approach resulted in an extensive use 6f
social sgience evidance.in these cases (Wisdom 1975; Rosen
1977). |
The most famous, and possibly the most 1mportant of
the cases was Brown v, Board of Education (1954).'The social

science evidence, organized by Kenneth B. Clark, "was

crucial in supplying evidence that segregation itself meant
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“inequality" (Wisdom 1975: 138). This case which held that

segregation does "have a detrimental effect on colzzzd -

children" (Rosen 1977: 560) and denoted infefiority f that

“

‘group created a great controversy between the opposing

factions. Wisdom noted that this caused sdme difficulty in
using social science éxperts (1975: 139): | ﬂ
The road is not” smooth for the use of social
‘science evidence in the courts. Testimony of eiperts
' for the plaintiffs forces the defendants to come
forward with experts. If the trial is prolonged and
played up in the\communications,media,'the public
. impression is that the\tg;?t is elevating sociology
at the expense of law. . . .
Ségregationists; to a man, criticiied the
,Supreme Cburts's holding in Brown as one that was
based on sociology rather than law, as if the two
_must be antithetical rather than closely related or
complementary.
These cases demonstrated that social science evidence can be
extfemely'useful to courts to correct soéial wrongs or
injustice not adequately covered by the law. Greenberg
'cqncluded 5if ihe testimony played any role it was‘a

"legislating” one, in the change from one rule of law to

-another" (1956: 965).

o
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community standards. The evidence of one witness. is not

D. Developmeht in Canada

The use of social stiédte expert witnesses has .
develOped slowly. As seen in Chapter Two the law of expertz
w1tnesses has developed mostly by the use of "hard" scxencem;
med1cal sc1ence and psychology experts. Three areas of use
of social science experts have ar1sen: trade marks,
obscenity cases and.cases involving:issues,of Indian
culture. | | |

In regards to trade marks expert'evidence'of a,suryey‘
conducted. to examine consumer and dealer knowledge of a
trade mark was accegted in the case of Aluminum Goods v,
RegiStrar (1953). The court allowed the Canada~wide
reglstratlon of the trade mark because the survey &ound "91
per cent of the 3007 housewives and 96.5 per cent of the
dealers identfied "Wear—Ever as a brand" (1953: 83). This
survey evidence gatisfied the onus requrred by the
applicant. | |

In regards to cases dealing with_obscenity public
opinion pdlls to determine community'standards were used as
evidence iq‘a numberlof cases., Experts can be.heard on the
artistic and literary qualities of publications that are
accused of béing obscene (R. v. Brodie 1962).

ObsEehity charges require that.the material be'beyond

Ve

enough to define community'standards but' that of an expert

can be. In one of the first major cases on this point, R. v,

‘Great West News, Dickson, J.A. stated (1970: 314-315):

—



. . . the Courts have not found it necessary to call
upon expert testimony to describe the stand‘?ds if
the community. Such evidence is, of course, : ¢ ;
admissible but that is not the same thing as saying
it is essential, t BEE 4 o
~+ . .1 donot find in Brodle, or eIsewhere'Hn the
”‘MCommonwealth, any majérity‘opinion that'expert
eviaenCeﬁef community standards is an essential
ingredient to a finding of gquilt. If ény’inference
cen be drawn from Bnodie it is that the, Judge must
in the final analy51s, endeavour to apply what he,‘
in the light of hlS exper1ence, regards‘es
comtemporefy stahda;as of the Canadian cemmﬁniéy. ih

%

SO do1ng he must be at palns to av01d hav1ng h1s"

"'E§

of what is tolerable. o _" {; s

. This same court in the same year, set out a testyfﬁg
' S 3‘

acceptance of expert ev1dence on publlc op@ﬁ}on ﬁéll

Ba51¢ to the adm1551b111ty of such,i*j
been the acceptance of the publlc opinion
a science vhen:approved statistical meth#

research techniques, and interview procédd



employed. ‘ B '
Essentiai»to admissibility is the réﬁujremen}

that the witness testifying be éossessed d{ expert

knowledge. Essential also is Selection of .the proper

"universe”, ie., that segment of the pgpulatidn

whose characteristics are relevant to the qqestionl

being studied.
These'cases have been fofibwed in other parts_of Canada (R.
v. Times Squafe 1971; R. 3; P{pelne,1971).,The importent
issue relating to the issee"of gemmunity Etandard is that
fhe survey, be sci:htifically conducted, be undeftaken by an
expert and relate to Canadalas a whole. .

There are only alfew‘cesesidéaling yith issues of
Indian culture tﬁat used anthropologists as experts.. One of

the first to use an athropologxst vas the Calder case (1974)

. wh1ch employed Wilson Duff and an arch1vxst. The decision in

the case as to the extinguishment‘of'aboriginal ti;le arose
from historical facts and dbcuments rathér than from social
science con51derat10ns. | '

| The Baker Lake case (1980) which held that the land in
queston was subject to,the aborlgnel right apd title of the

Inuit to hunt and fish used the expert evidence of two

archaeologists, Elmer Harp and J.v. Wright, one acting on

each side of the case. The court said of this (1980: 200):

Their professional QUalifications are impeccable. ’
Dr. Wright's evidence Gas admitted as rebuttal

‘evidence only. He did not Cast“any doubt on the '

L
v N
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\val1d1ty of Dr. Harp s overv1ew of the Inu1t B

occupatlon Sf the North American Artic generally

but,, rather, dealt w1th Ehe crucial quest1on of the
o extent, if any, of Inu1t occupat1on of the Baker '

Lake area prior ‘to the hlstorlc period.

o

s The court - quoted exten51vely from. the ev1dence of the two

, :
T experts tak1ng as fact thelr ev1dence of the hlstory of' the

o

A
A

‘experts, but’ the prec1dent for the1r use now exlsts.~

. Greenbera”s’papergseems an apt

ﬁ ’ Over f

Inuit occupat1on of the area. An anthropologlst Mllton J. .
Freeman, also gave ev1dence as to the present soc1al
organlzat1on and land use of the Inu1t. Thls ev1dence, along
w1th that of physrzal sc1entlsts,va551sted the court in
maklng its dec1slon in. favour of the Inu1t :
Other cases whlch 1nvolved the use of anthropolog1sts
are discussed in Chapter Four. There have been very few
reported Cases in Canada which used’ anthropolog1sts as g
.
‘E;‘Chnclusion' A
e The usefullness of soc1a1 sc1ence and in partlcular

anthropolog1cal expert ev1dence has been establlshed Whlle

xt 1s a well developed area of ‘law in the Un1ted States it

BN

[4 \

has made only a foothold in Can:ja. The conclu51on to .

tatement for Canada now

(19563 97Q s

‘1 N

i
fteen years ago, Robert S. Lynd wrote

WA

® I

‘i, that "Soo:al\sgfgﬂce 15 notta scholarly arcanum, . but’

— an: o;gan part of. the culture wh1c£62x;stskto ”vg'ﬂ
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\
" S

g | | - L | C o
-+ help man in continually undetg@anding and building -

his culture."” A similar statement might' be madé of

9

in combination.

‘yo to work -
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dlfferences in the use of the w1tnesses. The cases are

ot

’ had :been appealled/to -the County Court and Court of Appeal

- IV, EXAMINATION OF SELECTED CASES
' s .f”“
i

A. Introduction e

There are very few reported ¢ases using anthropologists

~

as expert Witnessesvin'canadag”Twe have been selected for

[}

discussion in this chapter. These cases were. selected

pr1mar11y because of the accesSab1lrty of tganscrlpts of the

. tr1al Gettlng transcrlpts is d1ff1cult s1nce one must first

‘be aware of the case, it must have been appealed, a

procedure which requires that transcripts be ordered and

, e / . @
paid for, and the counsel involved must be'willing to make

these available.'Thegtwo cases.ekamined here'wece both

' obtained from counsel who were co-operative in suppling

o

. access to transcripts,'and willing to have their case

-

examlned by an out51der.
Jn addltlon to .the ava11ab111ty of materlal the two
cases were ‘chosen because ~they exh1b1t certaln slmllarltles

that make them readlly comparable, but also because the

S Iegal issues: 1n each was dlfferent wh1ch resulted in f

51m11ar in that at the time of this study they had ‘both been

J
to tr1al 1n the Pro}1nc1al Court of Br1t1sh Columbla, and

I
of Br1tlsh Columb1 . Both cases have been set to be heard

.

together at the fa l 51tt1ng of the Supreme Court of Canada o

L

for 1984, ' Both c ses 1nvolved status Indlans who were

' 'The Supreme Court of Canada gave its dec151on in late’

1985, Although it/ /was held that hunt1ng was a way of 11fe'

" |
I o .',,53 a ! \ ¢

i : : : /
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charged withloffencesfunder the British Columbia Wildlife
Act. In both cases cOQnsel employed many native‘witnesses as
well as an anthropohogist as an expert witness. The cases
differed in the following respect;a al}\pafties including R
counsel, accused, anthropologistsg andfwitnesses ddffered‘on .
each case;'the culture of the accused 'was different in‘each
caSe; one involved Coast Salith and the dther Shuswap
pedple' and the defence;used'was different in each instance.
Although the cases were similar in structure, that is the
. charges prosecuted and courts hearlng the case, they
differed 1n thelr form of presentat1on. | .
- The strategy used by counsel in each case, dlffered in
how they used the1r expert w1tnesses. Thls legal strategy
Wlll not be analysed s1nce it ;s 1mp0551ble to second guess
the reasons for it, and. will add little or nothlng to the
purpose of th1s chapter mhlck is to look. at the contr1but10n

of the anthropologxsts. The anthropolog1st as witnesses |

have no control over the lawyer ;\aqtgons-

This chapter will present each case s

a2

discussion»of the facts of the case, the legal

involved, the use of Indlan wltnesses, Jud1c1a1 comments on

N ¢ - .\74 >
the use of expert'evldence and the dlsp051t1on of the casej

L4

'by the. courts.,Each of these top;gs wxll be presented for

-,

:completeness so the reader WILI;

understandlng of the cases as 35551b1e The chapter will

conclude with a d1scu551on and comparySon of ‘the use of: the

f“(cont d) for the Indzans the prov1m€ﬁ%ﬁ hunt1ng laws
appl1ed to them. :

, ! .

=
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expert witnes& in each case.

' B. The "Tenale and Dick" Case

b, N s

‘. ‘The Facts
" . . On May 4, 1980 Augastlne Tenale, Arthur Andrew Dick and
\ three;pthers, all non- treaty Indians and members of bands.of

L2

the Shuswap Indians of Br;tlSh\F01UMblaJ went f1sh1ng

£ood. On the.way to'6UStafsen Creek' the intended fishi g
.spot, Dick shot and killed a deer, whlch he intende to use
‘forwfood fééﬂthe flshlng party and other band members.~The
deer: was“kllled off a reserve and they were found by: the ~
poitce off a reserve ‘with the meat and other 1tems. Later
that @ay, the Royal Canadlan Mounted ‘Police, upon: flndlng
the men in possession of ‘deer meat, dip nets and a number of

ralnbbw:trout, charged- the 1nd1v1duals with huntlng and

_ fishin

The\spec1£1c charges were as follows' Dick was charged

wthh kllf¥n§*WTTdT1fe not within the open season, &ontrary
to sectlon 3(1) of the W11d11fe Act, and w1th possession of

w1ld11fe that was dead dur1ng a closed season contrary to

\ ‘

sectlon 8 of the same act..All five ‘men were charged wlth

»

'hav1ng taken f1sh from’ an inland stream dur1ng a closed

\ﬂ
perxod contrary to BC Reg 86/80 of the British Columbid
Fishery (General) Regulations, made pursuant to the federal

Fisheries Act. R o e

but of season. S - (y,tgl. s 8
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The'Legai Issues
There are two main legal 1ssues in this case. one
-concernlng hunt1ng rights, and the effect\of sect1on 88 of
the Indlan Act and prOV1nc1al leg1slatzon on hunt1ng rights;
the second concern1ng the power of the prov1nc1al govetnment}
to enact regulatlons pursuant to the federal F;sherzes Act.

‘These formed two sepagate charges and trials but were heard

o

together since the ev1dence wvas the same in each 1nstance.

i

The legal issues‘'will be considered’ separately heve.

&

The flshlng charge involved a questlon of the val1d1tk

5 of the prov1nc1al,flshlngspegulat1ons. The question to be
soet® . ! o 3 '

ansvered was, did the federal Fisheries Aoi authorize a
delegation of regulatory powers to the provincial minister.
That is ". . . the question [was] not whether the Parliament

of Canada may so delegate, but whether they did so in fact"

-]

(R. v. Tenale‘1982£187;188). If it did, a conviction could
be maintained”under the. regulations; if it did not, the
‘ regulatlons would be ultFa vines and a conv1ctlon could not

be sustalned 2

> , . . ! ' 3

The Fisheries Act contained no provision for the
; .

! . delegation of powers to the provinces. Section 34 permitted

Athe Governor»in Council to make regulations. In regards to

this the court said {R. v. Tenale 1982° 188)
- _ While tHat section grants authonlty to the Gobetnot :iﬁﬁ'

in Council to make Regugetions, it goes no further,

———-——_—_————'——.—_—

e '1°0ltra vires” means beyond th
that enacted the law, and thus
no force and effect. .

government’
id- and of




‘as to delegation, than togauthorize'delegation to

'?ﬁersoné engaged or employed in the administration
or.enﬂé&?ﬁment" of the Act. I cannot concludevthis
to mean, or to have been intended to meaﬁ that the

‘Governorlln Counc11 may, by Regulat1ons such as the

British Columbfa Fishery (General) Regulations,

' authorize the provincial Minister to have total :
authority,andvreSponsibi;ity over ai; areasT
 described in Regulation, s. 58 and to authorize the

,provinoial Minister to, himeelf pass 'such |
’ Regulations’as'he;hay decide upoh .
The County'éourt, thus,ifound that the Fisheries Act
contained no spec1f1c authorlty to delegate and contalned
"no suggest1on that the whole subject of 1nland f1sher1es

e

may be subdelegated to a Provance with power and author1ty

~to legislate or regulate" (R, v. Tenale 1982-188)

&t

The result of thls argument is that if a Prov1nce does
not have proper const1tut1ona1 authorrtylto leglslate in o/

regards to a specific subject matter, eithér from sectlon ?2

.of the Constitution: Act, 1867 o: from a lawful delegatlon

Y
from the federal government, any leg1slat1on purported to

7deal w1th the subject matter is ultra vires- and thus: vo1d

It therefoﬁe fqllows that conv1ct1ons cannot be obta1ned on
b
charges under such leg11§yﬁlon, since the leg1slatron\has no

~ H

force or. effeqt. ' fzﬁ

w s

The second argumennngn thls 1ssue 1s 1n regards to ;

¥ Yo

requ1rement,?under the Statutory ﬁnstrumentgﬁAct to gublass
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.

regulat1ons in the Canada Gazette. That Act states that no
person shall be convicted of the contravention of any

regulation that was not published in both official languages

‘in the Canada Gazette. This washan absolute bar to

susta1n1qg a conviction when the publlcat1on regu1rements
\\'l - .

were not" met .
. ﬂ‘\'»

The hunting issue chﬁhbt be considered by a simple
reference to statutory réequirements. The right of Indians to:

hunt arises from many 50urces. Treaty Indians, being

r ¢

descendants of treaty«51gners and thus ent1t1ed to the

- L)

‘1nher1table and 3551gnable rights and obllgatlons

thereunder, have contractually guaranteed rights to hunt.
This first source of hunting rights does not apply tovmost
areas of British-Columbia, and in particular does not apply
to the Indians in the cases considered in this chapter(
since treaties were not signed En.most areas of the.province.
The second source of hunting rights are statutory
guarantees‘(Brown 1981).,The first was the Royal

]

Proclamation of 1763. It reserved to the Indians as their

?

~hunting grounds all lands not ceded to or purchased by the

Crown. Although thlS reserved hunt1ng rlghts, most statutory

enactments haﬁ%srestr1cted Indian hunf1ng rights such as the

Natural Resources Acts on the pra1r1es, the Mlgratory Birds

‘Act, The Flsherles Act and sectlon 88 of the Ind1an Act .

hThese acts have restrlcted hunt1ng in certain places, at

”

certaln tlmes of the year for spec1f1c spec1es of b1rds and

¢ -

flSh and 1mposed prov1nc1al huntlng laws on Indians hunting



off‘teserves.
' The most restrictive law has been the Indian Act.
Section B8 states that: |
Subject to the terms of any treaty and any other Act
of the Parllament of Ganada, all laws of ‘general
_application from time to time in force in any .

province are applicable to.and in respect of Indians
, . ‘

in the province . . % '
" This has‘been discussed in'many cases ihvolving Indians‘
hﬁhting'off the reserve.jThe most important @ssue‘in the
section 'is what does "laws of general application" mean?
This was discussed by the Supreme Cbutt'of Canada in Kruger
and Manﬁel v. The Queep. This case decided‘that a law of
geaéral‘applicatipn'was (Brown 1981: 126): |

- ‘cha;acterized b§ two 7ndfcia‘f ..o Fitst, the law-

must extead uniformly throughbut the province.

Second, and more crucial, "the intention and effects

of the enactment need to be considered.” In applying

-8
‘

this second'test, a law should be held as intending @@%

to,apply-generally so- long as it was not in relation
to one class of citdzea . . . previncial game laws
were not laws that appl1ed to Indians qua Ind1ans.

Th1s segond test means that a prov1nc1al law may Q@% affect
:Indlans in any manner related to thelr "Ind1ane§£§ﬁ or in
other words, to their way of 11fe that is dlfferﬁit from
non Ind1ans. Since only the federal Parllamedt has the power

‘)

to legxslate in regards to Indlans the prov1nces m\xfnot. A

IERN | A Vo .
. . R . » . @ .
. . .
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long line of cases from Kruger and Manuel have addressed
1 t:h1s pomt. The cultural features of a person s life that
makes h1m an Ind1an must not be interfered with by
prov1nc1al laws. Provincial hunt1ng laws have generally been
found to restrict hunt ing (1.e, apply to conservation of
wildlife) and not restrict cuf%ural practices and thus apply
to Indlans. The statutory recogn1t10n of Indian.hunting
rights have tended to be more - restrlctlons than guarantees.
| The thirdﬂiource of huntlng r1ghts arises from
aboriginal title over land. This hasvalso been a source of
confusion since often courts will ndtxaddress this.issuetif
it is not central to.- the case at bar (Brown 198}).
Use of Indian Witnesses , ' ;
This case used thlrteen Indian witnesses and two other

experts. The first was Crawford Young, the.Chief of field *

serv1ces~£pr the Federal Fisheries Department. His evidence
was about the method of passing provincial regulations
through ‘the federal department, and that the provinces were

given the éuthority to pass their pwn regulations to speed

the process.'The other expert was a wildlife bfologist who

t:gave evidenpe on the gathering of statistice'cdncerning N '
'wildlife and the setting of hunting limits.\. |

The first Lndlan w1tness was Arthur Andrew Dick, ene of

the accused. He was 27 years old single and a- member of the-

Alkali Lake Reserve of. Shuswap Indians. He had grade 12

‘education but had learned much from his father ggd



4]

‘grandfather, including how to hunt and fish. He described

these activities as follows (Tenale Transcript 1981: 253):
Q. . . . Whatvis the primary purpose of hunting and
fishing as carried on by yourself and the-people of
your village? ‘ .

A. It's our way of living, our way of surviving, out '

* way of l1v1ng the llves we know or know: best. Just/
to survive off the land, whlch ve belleve was there
for‘our purpose.

He gave ev1dence that the meat obtained by hunting was

shared by the others in the village.

The next w1tness was Ricky Dick, another of the
accused, also a member of the Alkall Lake Reserve. Ricky was
an 18 year old grade ten student. He told the court that he,
helped his father with his trap line on weekends and‘had

learned how to hunt and fish from his father arid some elders

on the reserve. His brief evidence described hunting as a

part'of his way' of life; | |
| W1llard Dick, ‘a 49 year old trapper, and the father of
the accused Arthur, was the next w1tness He gave ev1dence
that»he had learned to hunt from his father and had, ;n
turn, taught this to his sons. He emphasised that'nothingmof
the animals killed was wasted since hunting vas an tptegral
part of the1r way of life, as was sharing the meat obta1ned
This witness also descrlbed his knowledge of the spawn1ng of-
the fish in the creek in May which made them'easy to eateh

ke

in this the Indian fishing season. (.
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' Rode Dick, Arthur's 4¥ year old mother followed;vShe
explained that she had learned how to dry and smoke meat |
frqh Her grandparents. She also told the court that most of
the meat in her home was obtained by hunting and fishing.
When asked if she would trade her Waj of life for any other,
she emp“atically replied "no, no yay.“ On C?dss-examinagion,
ahe'exﬁiaiped that smoked meat could keep all winter.

The fifth witness was not an Indian, but vas the
Director of the Provincial Fish and Wildlife Branch, Don
Robinson..He described the'policy for iSspidg sustinance
- permits, to needy people in times of stress. He advised the
policy did not include the gssuance‘ef these pefmits to
Indians for a continuous supply of food.

The fifth Indian witness wasATommy'Billy, a Eé.year old
Indian from Canoe Creek. His br1ef evidence was that he had
never attended school and he worked as a cowboy for most of

P

‘his life, during wh1ch t}me he also-hunted for food; He said
food was.shared in I;dian.camps.‘ 7 ‘
'Ahgastine Tenale, one ofhthe accused, a 46 year old

Shuswap Indian from Canoe Creek followe? His brief evidence
- was that he had a grade five educatlon and worked at fencing
and ranching. He was mar;1ed with three children and hunted
when‘his family needed.fodd. He alse,told the court that he
knew the fish spawned in May ‘in the creek which was the
subject matter of the case. . .%‘4

This was followed by the very brief evidence of 60 year

old Laura Harry of Alkali Lake Reserve. She said her



grandparents had taught her that people must look after each*

a

other and that now she was glad that people stxll shared S\

meat and that she obtained her meat in this way. A
The eiohth Indian witness was Shirley Robins from

Alkalx Lake Reserve. She had completed a two year course ir.

the Natlve Indxan Teacher Education Program and one year of

l1ngu1st1cs at the University of Victoria, and was currently“

working doing cultural research part time for the school |

district. She had written children's stories 1in Shuswap for

dlstr1but1on to schools about things in life on the reserve.

- She sa1d she thought it was important to write down their

cultural history to pass on to the children in school She
conducted an oral survey, for the trial, of the 42 hunters
on the reserve as,to how.much meat they téok in 1980. She
found that they had taken 117 deer, 48 moose and 915 fish.
Patrick Johnson, one of thelaccused, thirty-nine,'of
Canoe Creek gave evidence next. He had learned hunting and
flshxng and gardenlng from his parents. He. worked as a
_ laberour at various ]ObS, and 51nce he qu1t dr1nk1ng, had
travelled to varlous Ind1an groups to talk about Indian
values and way-of life. In describing how he felt about the
Indians' relat1onsh1p to the land he said (Tenale
Transcr1pts 1981: 398-399): |

’
He 11ve with everyth1ng on [the land], we live in

v harmony with it, It prov1des us w1th our food, such
as’ deer‘and_moose, and fish, It also prov1des»us

“"with our shelter. We''ve also said, our ancestors, my .



‘u | ) ] . - s - . - ‘ . . 7‘
" - R SR ﬁﬁfew; B ) \ u
'ﬁﬁ ' grandfathers, have not.written’ any laws»about oyr

huntxng anddfxshxng, so the whxte men. wrzte their -

reserv@ school.

He stated that he wanted to work on the reserve to help‘his

people and was'plann1ng to have cultural itemsg in the Co
cﬁrr1culum. He advised thabjhe eats wild food.
The next’ thness was John Johnson, 42, of the Alka11

e " Lake Reserve. He told the court that he taught his own

ch1ldren'the Shuswap language so that it would not be lost.

He sa1d he'%mmted for food and shares his meat with his

parents gnd’gtanﬁparents He told the court.that he had had
#a drlnkxng probhem and overcame’ 1t at a‘cl1n1c in Alberta
s andwnom lives h1s life by tradxtlonal Indian values. He
s, 1~; stated that he "l1ves for today", not the past or future. He
| | HMnes meat as he needs 1t déy by day regardless of the\\ '
) %{i huntlng segso &.? ‘.Q; ' ‘

The flnal Indlam witness was Andy Chelsea the 38 year-

.,v,' ‘.,,

o old %H;ef of the Alkaxt Lake Reserve, He had a grade ‘seven

: eduqh;;pn and was marr1ed and had £1ve children. He showed a

. S a
Y

L, map whith outllned the huntxng .areas used by band members

: ‘fsxﬁce 1928 and demonstrated where areas had been logged out'

- néar the reserve. He told the‘court that the band ﬁ;d been’
tak1ngAcont;ol of many of their own programs such as
feducat1on and hous1ng to 1ncrease sk111ed employment of band
members and reduce the dr1 k1ng problem He told the court .”

*~he hunts to get meat when e wants meat, regandlesg ofathe |

ko huntlng season. He stated e did not think\sUseenance

”»>

)
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pé&m1t§ applled to'ﬂndlans. He said he obeyed laws like
|
those for drzulng, but not hunglng laws because hunt1ng was
. . L%
) hxs w;y of llfe. ‘ - ‘
> PR : - ‘ F'S
L . " 'R \\\ “’L ‘ . R \/
~ 'Use of Anthropologzst as Expert W1tness i . ~

A

v

The anthropologlst éalled was Dr. Mlchael ‘Asch,

et = . s |

._‘f x Assoc1ate Professor in: the Department of Anthropology,

\"ri‘, Unlver51ty of Alberta.'He was. called¢as the last defence

M1tness after he had hearéﬁall the ev1dence glven dur1ng the

\

- course of the tr1al f e hy
S : N .
) . Hé was qual1f1ed in a thorough manner. H1s currlculum
: ‘v \ . S

¥V1tae vas entered -and, he was questloned by both counsel on .

~

its contents. The Crown noted, that Dr Asch had had a change

'/t' 1n hls najor area of 1ntere$€i but d1d not dlspute hlS
qual1f1cat;on because oﬁ his con51stant work 1K9the area of‘
u_ﬁOraglng;_zpie and the1r economleé over the last number ‘of

.;wf‘pi'years. The, tr1al Judge qUallfled hlh as fo@;ows (Tenale o

e '_Transcr1pts 1981' 455) e S SR ’}u
B Dr. Asch for the purpose of thlS hear;ng, I! m 901ng
Tto quallfy you f1rst1y ‘as an. anthropolbglst, ‘;f feh
secondly as %n expert om the eheoqy of culture :
change, thrrdly, on the adaptlon of ;orag1ng people :.75'

to ‘the 1ndustr1a1 society*»apd !our;hly,_on the postv

contact h1sEb;y of Europeans to the Nat1ve North :

'thfgj. o ﬁﬂAherican people, as requested by counsel.‘It‘wlll be

o ‘ O “\) " . ‘ “" | .'f' : Y r. o
B L a rulxng accordingly t‘; N e i T
L . ‘. . . BN ;y\ ) - N . . . : . ha 4 . .



- people, and thus an 1mportant part of the contrnuag;onggg

-

-‘change, rec1proc1ty economles, Ind1an and Shnswap

Fdevelopment of new 1deas about huntlng economles, and

k“thelr culture.,”“”\

_rj‘.’.'. ﬁv
‘ regards to hunt1ng and flshlng practlces. He stated that t

N ;
~'two mazn féatures of huntng vere. 1ts seasonalxty and the°

o ‘-' i . . . . . ] . v . - ) . '_,- ,. %‘ . -‘,T‘:-’ .“.'
P R ) ' Lo . “"“’T—‘_T"k » . ) . . ik ‘ X ~ . . sy

- 76"
The exa:;pat1on in ch1ef was lengthy and presented an

OverVIEW‘Of thropolag1ca1 theory and dlrect ev1dence

gathexed from Dr. Asch's personal f1eldwork and from )

readlng Dr. Aschrdeflned for the court many ‘terms
includingy foraglng, anthropology, culture,ilnstltutlon,

trad1tlons, values, transmlss1on by 1earn1ng, way of life,

-

‘the relat1onsh1p between cultural events and culture, soc1al

B '\" '”’b 1~

dlscussed issues such as the fact that there is d1§5§re§ t#

'.among anthropolog&sts on the - theory of culture change, the_

4

huntlng as an 1nst1tut1on in Indlan culture.'

Asch acknowledged that he had not studled the ,j

* «.;‘

;Shuswap people. He d1d hoyever, V151t the reserve where the

1

accused l1ved for two days before the trial to‘gather’

y ®

-ylnformatlon oﬁ tﬁa1r hunthn aCtices. when asked' he , g

R g
gAY *ff S
replled that he was~abfg‘g$ apply the anthgopologlcal

‘concepts he had’descrlbed ontthe ba51s of whathhe,heard in

| Court and. the 1nformat10n obtalned'from his visit. He'thenkc

‘ﬂt‘adescr1bed the sharlng of hunted food bX the people as a form:

/ Ny .
of rec1proc1ty economy common to £oragxng peoples. Thzs, he‘“

stated was 1mportant 1n the soc1a11zatlon process of ‘the

s
*.

'-.\\ : e (A" .
The expert w1tness 1nterpreted the evM@ence g1ven‘&n

N

b
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‘ fact that it at15f1ed a need for food. The1r cultural :

-~ pract1ce was to hupt or. f1sh dur1ng the proper- season,land
only to sat1sfy commun1ty needs for food Th1s was an v

*ﬂ op1nlon baSed on ‘the ev1dence before the court and from hlS

¢ own observat1ons.. . S .

, o ' i .
© An 1nterest1ng and effectlve method was used to

substantzate»the anthropologlcal»ev1dence..Two documents,,
: . . . /
o unrelated'to the facts of the case, were entered as. ,//

exhibits,.and then referred~tojby\the'witness as‘compara ive
viu; and support1ve material. Volume .1 of the Report of the 3
x Mackenz1e Valley P1pel1ne Inqu1ry was used to demonstrate
‘that other trlbunals vere concerned about a nat1ve group -
w1th a llfestyle .and economy 51m1lar %; thedéccused Thls
document acknowledged that the Dene had a. rec1proc1ty
economy ‘based on huntlng, and recommended that there be a
; per1od of adjustment before economic and technologlcal |

& changes w ntroduced to the . area. Excerpts from the:

, Report of the Select Commlttee on. Abor1g1nes, 1837, were |

also 1ntroduced These were used to show that the Brltlsh
government recogn1zed huntlng and f1sh1ng as an important

aspect of thl>way of 11fe of the Indlans from early - t1mes~

' The Crown. éross examxned the w tness and,appeared to
.,attempt to obtaln a statementzfrom ﬁ;m that would show a

SR

subord1nate cultural group may have a tendency to d1sobey

the laws of a domznant group or revolt 1n some fash1on. Thls

F.'s
uas not successful Both the Crown and the Court separaﬁely

qestxoned the concépttof conservat1on; The w1tnes§ clar;f1ed

Y ) < §
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thiS‘poiht and explained that the Indians’andvthé rest ofl%

soc1ety whxle each 1dterested 1n conservat1on. by hav1ng a

'dlfferent emphasis on what to conserVe they each had a

ggfferent method whereby conservat1on, 1n their own terms,\,

could be accompl1shed "The Ind1ans concept of conservat1on

0

vas based prlmarly on two features: the questlon of

-

seasonallty, and the needs of the‘aommun1ty, not personal

larder. P

-

- The evldence of the expert generally followed a pattern

{of expla1n1ng and deflnang anthropologlcal concepts for the )

Court s Understandlng, then apply1ng those concepts 1n an }

explanatlon of the ev] &x.ik glven by the Indlan w1tnesses,

and addlng emp1r1cal da‘ collected‘by hlmself,,Thrs was all

£

Judxcxai Comments on the Use of Expert Evzdence' B

The County Court heard the Dick and Tenale cases
.

.together. Judge Andrevs noted €R. v. Tenale 1982-182 183)

A congederable volume of ev1dence was called at
g v

tr1al as to Indlan culture, hab1ts, hlstory, the

o

51gn1f1cance of huntlng and'f1sh1ng as part of that
culture, and spe’c1§,1cally as to prov1nc1al
conservatlon objectlves and methods, sustenance L "3
permlts, food requ1rements, trad1t1ona1 cla1ms and

soﬁgh. This testlmony was suppbrted by .various. maps -v- .
as to’ alleged h1stor1c hontxng areas, policy |

statements and lengthy opinlon ev1dence of a Dr. M.

Ld e
~ » . s M
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Aschﬂ an,anthropologist who is the author of
numerous papers deal1ng with inter alia, aboriginal
rxghts. . |

The trial Judge dealt only brlefly w1th the
evxdence in hlS reasons for Judgment. He stated

the conclus1ons he reached are "based

howeuer‘t
upon my | derpretat1on of the ev1dence and the
1n£erquesvto be drawn therefrom, not on any flndxng
of cted1b111ty~of the various wi sses . L o
Aftsr dealshg wzth fhe legal issues concernlng the

»
ng regulatlon }gand 1n the. con51derat1on of the hunting

charge,' the court held“f. v. Tenale 1982' 191): - | @‘
) I have revieued bﬂls ﬁat:¥a:l’?nd the | -
substantlal testithony OF. trlalgu}tnesses. It "is -
| apparent therefrom that huntlng ‘and f15 ing f&rms a,“ '
°s1gn1f1cant part of the/Ind1an culture. i dohnot
conclude however, ‘that- the.trlal Judge was in e;ror.

I do not find in all of that evxdence anythlng from , -

X gwhxch~1.m13ht have reasonably concluded that the

tpdlic§~of the*WiIlefe Actvuaé such as to impair;-at

. 4
Indians 1nvolvé§ 1n the Kruger and Mbnuel and Haines

least-{’)any substantyal\way,gthe status and
'capac1ty of the appellants. 1 doanot find -in all

that evidence anythrng from wh1ch I can reasonably '

"'conclude that status and capac1ty of the appellant

e

was 1mpa1red to any greater degree than‘;hose
N

A

cages.. .\ )

A
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'I'h1s court was requ1red to follow and apply these Suprdme
Court of Canada dec1s1ons. Since Indxans could hunt on A !

reserves at a},l ‘times, and off reserves during hunt1ng

v
1]

see”n or with a permit, the provmcial law did not destroy

l

or 1mpa1r then‘ way of lx% as Indians. ' s

The Court noted Atha’t the anthropological evidence was

"prepared presenﬂted and.vigorously argued” by

Tenale(JSBZ' 192): "The extent of the evz does .
not, in my v1ew? rawo a new or novel posn . e it does

- ' x\e\,l v )
demo(?strat¥s t@at pr0v1n ial B me laws 1n, “al have a

fotma'uon was not within the degree of ev1dence requ1red

to prov1de a defence in law.»Only a law that totally

prohlblted }an aspect of life that de d the people as
- e ’ foe
Indlans would be held to not apply tpn,them. 'I‘he County Court

. thus, found the ev1dence revea xng as to tl}; llfe ways- of

‘the accused but not relevant as a 1egal,de£ence to the
o charge. C '
el % o

The Court of Appeal when con51der1ng ‘the appeal on the

fls\b-\lng charges d1d not make reference to the ev1dence. The

@

two Justlc:es‘who presented the majonty Judgment MacDonald'

.
{ L - »

J. A. and Seaton . A., made br1ef references to the ev1dence.

)

o~

glven and staté’ that the questlon of the - appeal WaS on o .

/ f1nd1ngs of fact and not law and thus could ref‘erence to the' "

Ty

anthropolog1cal ev1dence. He stated (R V. D1ck 1982' 1§3f
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:\j S ceremon1a1 clothing. Thallr ev1dence was placedlln | \fg“g

KR ane memberg of the Alkal1 Lake Band ahd three )

K members of the Canoe treek Badd gave ev1dence. They © .
. LY WE o

descrxbed their 11ves and the S1gn1f1cance of the

r1tuals of food gather;ng. They tolduof the1r _."‘-lﬁgf: '

\

° dependence on moose’ and deer for food and for

tradit1odhl and be;ued ‘iems of daily clothlﬂ§ nd &ﬁﬁﬁ’b

1ts aultural frhmework'by Dr. Michael: Asch ad

‘,gﬁ e
T
» l

anthropologlst. - o Lf_,
FS |

"&%s prepareixend'

1 as a desc

He went on to llSt some“of the stati

v ﬂiiwsented by the anthropologlst as. w?

- hunt1ng and food sharlng He noted that gﬁ v, lek 1982-

r Ptlon of

183) "Dr. Asch drew the ré\atlonshap between the\test1mony“\

E]

‘ &

of the Indlan&tnesses and the institutions ahd?ttflces
of tge tradltlonal way of llfe of the Alka11 Lake Band of

"Shuswap People o o

. The d:ssentlng Judgmenb does point out that the, role of

'e

‘the anthrOpolog1st in thlS case was twofold, Farst IHE _
~ presented 1mportant statlstlcal ev1dence that contrlbuted to
- ‘an understand1ng of thevhunt1n%§prac!5ce of the people.,

$econd he t1ed together all the ev1dence 1nto - theoret1cal

. . " . ’ iy
wwrelevant to the court. ‘ SRR :

| Although it gps not Spec1f1cally mentzoned the f\ L' _.°ﬂ

anthropologxcal ev1dence appears to have had sqme 1mpact on

R Ty E

‘the issue of sentencxng,_s;nce llght f1nes,were 1mposed

- ;/L/’f~\\< o o . s Y

framework so. ‘that 1t could be more eas1ly understood by and .

- -



i'stpostfjﬁn by the Courts .‘*‘ | | 0
j The two charges, hunting, and f1sh1ng vxgdatlons, were
heard. together as one tr1a1 from Januar;~!§M£6 19 1981
N ~ the- Prov1nc1a1 Court oY Brltlsh Columbia, at 100 Mile House,
. before Hls Honour Judge G. H G;lmour. After hearlng the

lej

’;y defence ev1dence, !he Court found the accused gullty

!'.,

"each°£or f1sh1ng out: of Season. o rf

w’"

All partqes appealed the conv1ct}on% to*the Bﬁﬁtfgﬁw"’ﬂ‘

Columbla Countthourt JUdgment was g1ven bywH1s Honour-
v Judge Andrews, on’ February 2, 1982’ He held that the British -
Columbia Flsherle"Regulatlon, BC 86/80, was ultra vires the :

province, h1lowed thd. appeal .of all part1es ‘to that

conviction.‘in=regards to the hunt1ng convlctron,’he,held

that‘the Z)ldllfe Act was a law of general ap lica

'Y
mpair the appellants status and c pac1ty as an e

it did no

' e Indlan, and thus upheld the convi tlon. . *
¢
* D1ck appealled the convzct1on to the Brltlsh Columb1a

"JCOUrt of Appeal; at the ~same t1me, the Crown appeallgd the
acgulttals u%gir the flshlng regulat1on. Judgment was ngen~
.on Becember 21, 1982. In. regards to Dick the Court of Appeal

| Sp&lt two to one, and upheld the conv1ct1on. Mr. Just1ce,ﬁ

( \Seaton held ‘that the appeal was based on quest1ons of fact
dealt WIth by the County Court, and cowd only be based on
questlons‘gf law alone. He also held that the Kruger and |

'Haines cases had dealt with the issue and were not
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distinguishehle from the case at bar. For these reasons he
dismissed the appeal. Mr. Justice Mabdonald also held that

the first two courts dealt vith the issues of fact, and

d1sm1ssed the appeal because it did not’ 1nvolve J!Euestlon

\

of law alone. ‘ ' o o

Mri’§%g1¢e Lambert in a dlscentlng Judgment, allowed

the appeal.wﬂqbfelt that the eviderice given ‘as to the way of

-

€he case distinguishable from

. s w ;

;':Ewaﬁwxuuge:, 13 wh1ch“ﬁ@ere was "an ahsence of clear evidence"

gy *
4 -

life Act affected the Indian way of 11fe This

. -" ‘

1982; 15)\ ‘~:;§ |
w o .xI haéeﬂtbncluded that the provisions of the Wildlife
q&g& to the extent and' only to the extent that they

”’5 h:blt or interfere with the act1v1ty of the

o."y

T !iﬁ*ﬁﬁ Band in foraglng for food and 'skins by

¥
P
s,

k111Lnngzng and deer for the use' of Band members,
7‘h_ do nogwgﬁply~to the Alkati Lake Bahd or to Arthur .
i@ Bchk as- a hehger of that Band, : e .
Thts dec151on Lelng a m1nor1ty one, does not apply as law,
+ The Supreme.Court of Canada agreed Wlth the major1ty “,1,‘
dec151on. ' o | A '_;“ Ce | ‘
In regards to the Crown s appeal of the acqu1ttels éﬁ.
_the’ f1sh1ng charges,_;udgment was glven by Mr. Justice
o Seaton; and agree¢«tovby Mr.'JustxcewMacdonald. The appeal
vas diSﬁiseediﬂend the court held that the federal Ffsheries
~Act aiéfhot give‘the Goverhor:in Council the power .to

\
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. L

delegate to another government the poner to enact
regu1ations controllﬁng fishing in the province. ‘A -second
reason for the acqu1ta1 was that the federal Statutory

Ineikuments Act,'aept19n 11(2) stated that "no person shall

~ Be convitted of an offenee con51st1ng of a contravention of

i

v
any regulation that at the time of the alleged contravent:on ’

teoe

was ' not publ;shed in the Canada Gazette". The British

Columbia reiﬂhations were not so‘published.'

C. The "Jack and Charlie" Case

9

The two accused Anderson Jack and George Louie *

' - Charlie, were both ‘members- of the Tsart11p Band, at Saan1qh

Brltlsh Columbla. They shot a deer for Elizabeth Jggk who

[y

was the w1fe of Jack and the sister of Charlie. She

‘requested that they k111 .a, deer for her so that she could

burn raw deer meat 1n a ceremony to glve food to her
deceased ancesters, T ,‘. "

 The deer - was shot, on May 26 1978 ‘on Pender Island, J
at a place that was not>w1th1n an Indian reseaat durihg the~o.

-
closed season. The Royal Canadxan Mounted Pollce, actlng on

-1nformatlon given by an 1nformant searched the accused 8

catnand f1nd1ng the gutted deer, charged them uith hunilng a

'deer at a time not thhxn.the open season contrary to’

section . 4(1)(c) of the W11dl1fe Act 1966
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S e
The Legal Issues ;{

The legal issues in this case wete the same as the
hunting issue. 1n the Tenale and D1ck case d1scussed above.
The defence offered, however, vas different, and somewhat

¥
k4
unigue, Mr. Justice Taggart, -of the British Columbia Court

of Appeal, stated the legal issues raised by the defence as

)

i
-

(R. v. Jack 1982:197):
The appellants made substantlally.the same

o *‘%ubmlssmns so W& as thqse made to the appeal court

Yy
judge, While their arguments weré separated into

three divisions, as I view the arguments they are

twofold., o R , ’ |
A - The\ firdt is that in Canada there right to

L4 »

freedom of religion. Legislation which impairs tRat

4

right, even thoughiit.may be given full effect for *=*

other‘purpoées, cannot be so apfflied as deny the
right ‘to practxce r311glous belzefs. | . /
The second argument is that,hhé’ict, by
ihtetferlnq'w1th the freedom of the Coast Sallsh
:_people to practice their religious beiiefs; affects
. their capac1ty as Indlans. Because it affects éhem
;as Indlans, the Act gan Have no appllcat1on to the
[accused] in the c1:cumstahces of the present case.
The.detence, thus, was based on-.a "freedom-of re11gzon
arcument, that‘the>¢ildf?fe'hct restr1cted the ab111ty of
Indlans to engage in thexrere11gzous practlces of burg1ng

deer meat for their deceased ancestors..

- By



Use of Indi;n Witnesses
In the Jack case nine Ind1an vitnesses were called

1nclud1ng the two accused. The coungel conducting the case

stated, in her opening remarks, that the purpose of Calling
“these witnesses was to show that the practie::of burning

deer meat had a deep religious meaning to the Indian’ people
and the accused hunters, and the "beliefs which support the
practice go rxght ta' the root of these people call;ng Vo
‘themselves Ind1ans" (Jack Transcr1pts 1979:. 44) ‘{

The first w1tness was Dav1d Elliott, a 51xty n1ne year

v

{

old retired fisherman and custod1an _of the Salish tr1be .who
lived on the Tsartllp rese;ye .He was called to explaxn some
of the hlStOty of hlS people and the meaning of huntlng as
background 1n£drmatlon for somg of the other w1tnesses.

He descr1ped hlmself as an elder of hls resqrve. He
‘4Sald (Jack Transcripts’ 1979‘ 54): "I'm a\ old person, a-
senlor person a person that our‘pegple alwaysg&ook up td
and honour, old people\because they have much exper1ence and
.much knowledge of the1r\h1story, thelr past, thexr culture
“and so on." He gave a brxef history of the territory~of'the
Saan1ch people, S%d described the ‘Saanich 1nlet as thelﬁ ‘

trad1t1onal home base, and that th&jir summer hunt1ng area

-

extended much beyond that, and 1ncluded Pender Island

oy
T?ad1tlonal work 1ncluded hunt1ng, flshlng, boatbqf(dzng%w“
sa’l1ng, and housep ldlnga _“_fil?',i L T ‘_Ié'

’ B ‘ . -
‘Pender Isl@nd,ﬂas used ‘for- huntang seals, porpor/e%fand'
deer, for fishing; for gatherfng materials nooded for

A

-~
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baehgto and houseboilding; and for food gathering,

> | vas learned from the older people who 11ved in large
: multi- fqm11y houses, althofgh today individual famil es Aiv‘t’
.sepatately and pass on traditional 8kills to the young, He &’
fo related that huntlng was a part ot the1r way of life. |
| George- Manuel, the second witness, was a fifty- e1ght"
year - old, rhterior Salxsh Indian from M1sS1on, Brltlsh—”ﬁiljf
Y Colusza. He was the President of the Union of British
| ‘ Columbia Indian Ch1efs and the’Pres1dent of the World
'Counch of»Indxgenous People,'?® Mr. Manuel. gave ev1dence on '
the reli&*dus aspect of Indian life. He stated that Indians
throughout Canada had the same relzglon, pyt‘that'the;rltual_
or style varied' 'He gave evidence onhthe traditional methods
ofthcom1ng a nel1glous 1eader, whicb; usually 1nvolved a
‘}e?;oh spendzng an extended period of t1me alone ia the bush
until the person rece1ved a song from an animal that chose
to help hﬁ : T |
( He descr1bed from- h1s personel exper1ence how "~
gqvernment polxcy and the Chr1st1aﬂ church through the f
: residential’ 3chools and other means attempted to %upgrees t

4

¢;;§ B Jthe practlce of Ind1an rel1g1on for most of' thls century.,

,VThe Ind;an re11gxous be11efs we:e maxntaxned he cbntended ‘
: & "f""ﬂ - :0!') the7 V#&i Sh Coll\nébh il '_ Yy

ast Hxs testxmony’héSt de&cr1bes his’ reasons for thls

&

. ‘—'s—ﬁ-- ——————————

AT Y3Thig ig an p;ganxzat1on of 23 countries from South ahd
TR Central Amerxca, the Pacific and Scandinavia, which had its
- " founding meeting in Vancouver, B.C., in 1979, which vas =
"« organized by George Manuel when he vas ‘the Pres1dent of the
'National Indian Brotherhood. , .

~

AN
‘
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(Jack Transcrzpts 1979: 73): ., ® Iy Co

L
¢

Well, 1 thxnk thlt everything 1 say is theories, I
- mean I'm ﬁot basing this in fact. ‘ihink'fot one
L thing the Indians here vere .more mobxle -in terms of
canoes and they coqld‘move‘around a lot;and they can
y“ moye from one atea to another and 8o in that respect
I thinkﬁthey wete able to retaih their religion by .
‘going undergtoqnd'vhen‘the law'* came into force by
méving one step‘ahead‘of the law all the;tiﬁe. I,
th1nh the other is there was ‘Pleanty of food here,
in the 1nter1or there weren't. Indians had to
‘ coneentrate in certain areas and they wére bt the
! e mercy of Chr1st1an1ty and the law enfo:cers! 1 th1nk

N

‘3

the third thlng 1s, Vancouver Island..."SJuthern

. . / .

. ///;\_W]“~§anouver Island was where all the commonvealth Lo
N ™~ [
y ) * military off1cers came to ret1re in the early years f

L

‘ and they had‘a veqy h’Eh class 11vellhood, when you /

compare it to Indxan people, and /1" think that also

they had exper1ence in pther comﬁonwealth countrxes,
/ﬂ
‘the same exper1ence that they had so ‘they dadn t o

' S ake. the Indlan rel1glous act1V1t1es here Ser;ogg/

E - ’ 3 A {
because they d seen it in Afr;ca and As1a and go
r’& _/"'vm"‘ ";-- """“—\"--- “' : I

re erence<;s to the antl-potlatch law f1rs{ enacted

_in 1884, ‘ L

'3The transcrxpts contain in many places a notation ...’
' apparently “indicating either a pause in the testimony, s

|

T —e L

change-of thought, or a word or words.that were not heard or -

understood by the court reporter. These are included in

quotations in this chapter as ... vithout spacing. Where I
 have left out part of a quote it will be 1nd&cat§d in tho
usual manner of.. . . vith ‘spacing ‘

. ) - _;"' - ’ & &

>

t

S
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d1dn t have the same k1nd of concern for 1t and
dldn 't take any ser1ous act1ons aga{nst it. : oy
The th1rd Indlan w1tness was Tom Sampson, a forty three

year old employee of the Federal Flsherles Deparbment,oand a

_ ,member and res1dent of the Tsartlrp reserve. Mr. Sampson«uas»
‘_‘ir’the Ch1ef Councillor of the band. He described, the practlce
‘of burnlng as follows (Jack Transcrlpts 1979* 77).

J
_*Q' I am go1ng to ask‘%ou to, at thls t1me, descrlbe

to the court what a burnlng 15.'_y ' o

!
[l

’A; well, the burning, I'suppose of,;;is in relation
%o our”religious~practices7and sually it's done by
very few people who are selected through tra1n1ng
out of...over years of tf§1n1ng I'guess. And the -
~“,;3d , purpose of the burnlng 15 to a551st the fam111es in
' brlnglng about some peace of mlnd of their own.‘The
?fi; e burnlng, I suppose, is done by one of the elders who‘
s here today, 1s/to help the famaly, to help the
famlly flnd peace of m1nd in remember1ng or trylng

to put thelr m1nd at ease w1th those who have passed :

o

- jon. It's usually a close,relative or even a fr1end d‘?'

d1stant frlends that 1t s done for. And the purpose
e of this is again to give med1c1ne to the person or
to the’ fam111es 1nvolved The purpose ‘of it, T
guess, the main purpose I guess, 1s to assist the
“ fam1ly, 1t s to\help us, :make us fEel Setter, it's

to e1ther remember our loved one or to try to put

‘him away fOrever~;n our m1nds._

-

RS L et
o ) o
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old sxnce h1s great grandmother, who>ralsed h1m, knew of

f\mlly.had had a burn1ng twlce .and at one of those,one o&
the accused Anderson Jack, ‘his w1fe Ellzabeth and her. ’ L

father Lou1e Charlle had ass1sted

\

upon the thought of a deceased‘person&enterrng the mlnd of g -

contacted to tell what arrangements must be made, and what'
food must be gathered

(Jack Transcrlpts 1979): _l' RS _ /

/

e | ‘/

' Salish Indlan._A person who knows how to conduct one 1s

)

. _’b ,/

A #
Q ‘and I'm wonderlng whether or not the’EurhEh;fof

' other words 1f deer 1s the means forsus. to

/

deer meat 1n:your m1nd '1s essent1al to the -
o . . ‘ _/ .
conductlng of a burnlng? A /

.‘,< e

A Yes, 1t is. We . belleve, because of our teachlng

'Aand our up brlnglng, that those type of foods that

we eat, 1t 3 necessary ‘to burn that kind. of food In

., /—/ ~z

communlcate or to make ourselvef better with those

o whoLve passed on then that //the type of th1ng we

\

In regards to the food he was asked

/

have to do. We don t really have a ch01ce, you can't

MSubstrtute it for-someth1ng else, because if you
. k . /

' substitUté‘it‘for someth1ng else you're not carry1ng

out\your practice of your rel1g1ous bellefs

according to, you k?Ow, ‘how. we have conducted, you

know, the sp1r1t world And usually after d1scu551on

lo ]

He related that the custom was probahly hundreds of~years\

the pract1ce, and she d1ed at the age of\409 years. His own

_ A burnlng, he stated must be prepared for 1mmed1ately

/ '
i

v

&
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us, he will tell us, you hnowhréhat,s probably 3he o

'best.

-
v

He descrlbed how they believe that death only transfonms a
1
person to another wor&d People do not d1e, they Just leave
»n,
’here for awh1le, they cannot be seen but are always present.

o Ca » : : Vk,»' . v, o S X S : - st aidmm L
“‘_h':WIth Lou1e Char11e, who does n;Zt oﬁ the work £or o

The surV1va1 of the people he said, depends on bexng able “

to nour1sh the1r sp1r1tual and re11glous bel1efs by

&

‘.Jpract1c1ng the burn‘\fof food, and théreby -feeding their

‘fancestors.'“ W
On cross exam1nat1on he was asked 1f there was a ch01ce
“of tradltzonal-foodshthat could.be burnt, or if one, and
'nothing eiseé couldfbe burnt.vHe answered that a.choice
tconld.he‘made from/hmond\the vatiety of foods "eaten by the‘
| deceased inftheir lifetime. The Courtlasked why, if it‘wasj
'necessary to the rellg1on, hls fam1ly had burnt ‘only twlce.
He repl1ed that a burnlng is conducted only when it comes to
the m1nd of someone, and they are not done on a regularv

e schedule. Some fam111es ‘Burn more. often ‘than others.

i\\\\g\ih: fourth w1tness, Samuel Sam, gave br1ef evrdence
that co (\rmed what ‘was - said by the prev1ous w1tness Mr.
Sam was a fffty three year old coord1nator of the drug and

alcohol program fo?\the Saanzch”Pen1nsula four reserves, and

o~

{ a member of the Tsartllp band He had a burn1ng on three

t

'occa51ons w1th1n the prevzous “ten years, and at one the ma1n
partrc1pants 1n.the-events leadlngﬁto_the 'trial, ass1sted

When asked What,significancedburning had forthimself, he

r——
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- ansaered (Jack Transcrxpts 1979: -*) '~w511-4"meéhi'eﬁeféfé
a lot of satisfact1on, I guess, splritually, emot1onally, of-

be1ng close to that sp:rxtual world: of the sp1r1ts of your

elders that have gone. «He summarrzed his ev1dence by say1ng

that burnlng is an 1mportant way for Ind;ans\to'deal with

o

emot1onal upset, 81nce Ehey mostly feel that nOn‘Ind1an

psychiartlsts cannot help. R ' ,y f‘\,

E11zabeth Jack, w1fe of one of the accused and\51ster

“qF the other, waii

e deta1ls of the. events that led up to the charges of the case‘

called ‘as the ff?th w1tness. She: gave the

hl

L]

L

be1ng la1d o | o ¥
Her father, Lou1e Charl1e, was one of the maln

‘x’”fellg1ous leaders of the band who conducted burn1ngs He g

-.taught her and her\brother, George Charlle, ‘how to a551st in

burn1ngs, 51nce they were chlldren. In December, 1977 she’
held-a. burn1ng for her ancestors and burnt potatoes, -
}.hamburger, Ind1an bread and clams, because that is what she
. e

sa1d they all ate. Her father told her that she had to burn

raw deer meat, for her great grandfather, and because she~/

N S
”t a deer, but

TERT o

| they d1d not. She f1nally asked her husband and brother, and ,fl

‘they went together to Pender Island and shot the deer in.
— May, 1978. ‘After the deer was selzed by the pol1ce, she had :
her burn1ng and burnt clams, Indzan bread and some pop. |
Her‘father, e1gh:§gone year old Loule Charlle,‘was"
b

called neXt.'He:gave ‘ r1ef, and undetaxled descr1pt1on of

]
/
o
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'},ev1dence., . ‘, : %; .
Anderson Jack one of the accused was the next Indian
',thness, and he followed the anthropolog1ca1 expert witness .

" whose eV1dence w111 be . dlSCUSSed later. He was a fifty-five

-~ year old member—of the KuperlBand of Brxtlsh Columbiar He

~gave eb1dence that de‘pr1bed the k1111ng of the deer, and\
stated «(Jack Transcr1pts 1979:.-136):

R

=

ALl I thought, '"We're Ind?ans,\we re in the’ Ind1an.]
reserve', like what Dave Elliott sa1d that 1sland
Abelongs to the. Indlans, it’s where they get theIr
;foods, gather the1r food in the summertlme, they dry
-it up, the fish the clams, the deer _meat, they even
, dry the deer meat ready for the w1nter.
d,‘Hé conflrmed earlier ev1dence that he" regularly part1c1pated
in burn1ng§ by a551st1ng w1th the préparatlon of wood and

\
Bu11d1ng the flre._ _

4

- 1The e1ghth Indlan witness was George Char11e, the other
accuéed a flfty one year old* member “of the’ Tsartllp o o
reserve. He also described the events lead1ng to. the k1111ng
of the deer'and sa1dr(Jack Transcr1pts 1979: 141)r
o well,_aooording‘toiny.belieT'I know that that what
we,wanted..;what)my'sister-wanted, meat'thatt..for‘f
the bﬁrnihgj and it's not fordme.‘not for m! father]
it's not for the fapily but‘itfs”for the péqpie that
‘are gone, and.thatfwae.the reason why I shot that

- deer. . e W ke L g
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‘burnings by doing whatever there was\to be done.
The final witness tor the defence vas fortyvf1ve year
old Phipip Paul a member and resident f thp Tsart11p

Vreserve, and V1ce presxdent of the Un1on of British Columb1a

‘.

" Indxan Chiefs, re3p0n81ble for the deVelopment of

'sducatxonal pollcy for Ind1an people of Brltash Columbla. He

[N

'\descrlbed that educat1on and Chr&&tran churches have failed

1 l

to meet ‘the sprrltual needs of lndxaﬁs, which has resulted :

B

in- h1gh numbers of crimznal conv1ct3§Ps, glcohol abuse and

‘hlgh su1c1de rate among he people. He stated that ‘there is

® L

a reb1rth of spxrztual app. fch torInd1an culture acrosé ‘
"Canada. | | “H . | ti 'x, p - |
He had Lou1e Charlle do two burnxngs for his- deceased‘
ﬂi’rather; He summed up'h1s belzefs.as follows (Jack '
; Transcrapts 1979' 149) s | |
| Well 1 th1nk that the Indlhh spzrltual approaches -
are 50 1ntertw1ned w1th the culture of Indlan people
and so much a part of the 11festyle, you know,' -
WIthOUt the spiritual. approaches there' d be’ ‘
relat1vely noth1ng on- whlch to bulld the culturer
And I thlnk that the sp1r1tua1 churches fell because
" most of~the1r,..most of our understand1ng at least
of’beihg'inbvolved with'the éhristian churches, they
are Merf much coughtwup‘in dogma and hierarchy and:
_structure ahd'thihos that lndlan people cannot

relate to,’and from my living and_underStanding_ofr

Y

He also #ﬁhti*muu“that he regularly assfsted his father withf"uéﬂ
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‘Use o£ Anthropolog:cal Expert Wxtness

-my own people their whole...the main part of their
culture ia a sp1r1tual part .and it 8 related to ‘

nature and w1thout th1a sparitual essence the

'_,, culture would be nothing and 1t 8 so much an esaegce

¥

. of the cultural life style of Indian people that if
ve qeren”t,allo?ed to pcactlce these approaches then

the ‘culture wouldn's survive.

/ . ,
'The anthtopoloqxst called was Dr. Barbara Lane from

V1ctor1a, Br1t1sh Columb1a. Her currzculum vitae was entered

'her qua11f1cat1ons. She" stated that she had a Ph. D. and

wrote her dlssertatlon on/the rel1gxous systems of the

- P |

northwest coast Ind1ans. She had th1rty years experlence in

studylng the Coast’ Sal1sh and dur>pg that time had attended

many prlvate and public religious’ cer1mon1es. She had

appeared»in previouS'cases.as an expert witness in Alaska

]

and British Columbia. Her gualifications wefe,uncontested'hy

. either the Crown or the Court..

Although the Court stated that‘she'was qualified to

' express op1n1ons and g1ve op1n1on ev1dence, almost all of

the ev1dence she gave was d1rect and not gplnlon. She

1

descr1bed that burn1ngs are- documented in the

anthropolog1cal 11terature, and gave a br1ef descrxptxon of

the practlce. She 1nd1cated that the practxce was eltremely.

old and stated (Transcrlpts 1979- 129) ¢

as an exh1b1t and a voir dire held to determine the issue of



y

-

Well ell the evidence would suggest that 1t'
=t
_been going on as long as these people have been ‘in
this area, wh1ch ie somewhere upwards to twentx/ t‘

thousand years. We have no reason to assume that - the L'

: |
e |

antiquxty of thg&g relxglous ‘practices and beliefs
13 any less\old than Judeotﬁhristxan tradztion,

. probebly older. . . vl
She described the Indian view of the world and the plaée . %;
that deceased ‘people had in it, ‘and talked about the Job of e

relzg1ous spec1alxsts. When asked her op1nxon as to vhat A

vere the "indicia of re11gldpsness" in the practice of

4

buqhing, she replied in reference to the testimony of:the <
Aprevioue Indian witnesses-end'repeated what they had seid.

The only real opgnionlmade in relation to the issue
before the court was (Jack Transcripts 1979- 134):

-

“Q. In your opinion is the Indlan religious praactlce ;&
v
q

of burnlng a v1ta1 part of the Indlan re11g1on
. kY i
today? T
A. 1 would .say. 1t s [the] essential part.
7.

There was no .cross exam1nat1on.

Q

4

Jud1c1e1 Comments.gn the Use of Expert Edeence
¥ The tr1a1 judge in the Jack case at f1rst was uncerta1n
of the value of the ev1dence proposed He stated (R. v. Jack

1979: 338): ,

At the outset I quieried the,relevance of the

evidence which defence counsel proposed 'to call,

1]
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: however, couneel for the Crown did not raise eny i
| object;on and in tact appeered to consider it uel
relevant and admissxble and wee-co-operetive and
ympa'hetlc with the’ accused throughout.,
The court noted ‘that the evidence given was 1nteresting and
revealed the religioes pract1ces and beliefs of the Coast _
salish. T R oL
The-court noted that the evidence of th§?ﬁndian S
wltnesses was - put forward s1ncerely. He listed the w1tnesses
| by name and gave ‘the ma1n esseno‘ o&“each contribution. The
evidence of these w1tnesses and the anthropolog1st was

.« .

accepted by the court and summed up as follows (R. v. Jack

- 1979: 340-341): | B ) |
The members of the Saanich people who testified all
spoke of the rellg1ous ceremony of burning food to
sat1sfy the spirits of the1r ancestors, and the1r

| eider, Louie Charlie, sa1d~that the ceremony of
burning food required the kind of food vhich was ¢
eaten by the- ancestor and ‘that no other would do to

- satisfy the ancestor's spirit. Doctor Lane,lthe
anthropoloo§5t, said ‘tHat the burning of food for
the dead is a kind of memorial and is a very ancient
traditional ceremony. She said the Coast Salish have
lived here about 20,000 years and that all of the
'vidence;indicates that‘theee practices have

prevailed as long,es those people heve L}ved there.

v,Spé‘eays that the ceremony of burning food is

s ]
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reterred to in the earliett recorde g;itten about

" the Coamt Salteh people\bt whom ‘the Saanich ere a -
part.. they believe that ell €he enimals and birds
and people ‘who have lived hefe continue to liwe here
after they die 'elyhough they cannot be seen, their
spirits are all a;ound us. Thex do not undetstand
how other pgople can leave thelr ancestors in other
parts of the world. She seid much local re11gxon is

\
concerned with ma1nta1n1ng the vel ~being of humens

and enimels. One of their religious\epecieliste, e
11ke Lou1e Charlxe, helps them to coﬁmun1cate with |
the sp1r1ts of dead relatives and is hxred to do so &
and he burns food faﬁ\}he dead. Food so burned’ is
~ meant to be eaten by the dead and they obtain

sustenance through the emoke. This, she said, is an
essential part of the religiods practices of the
Coast Salish peoples. Many other Indian tElhes
believe the spirits of the dead are'alweys with
"them. I‘ad satisfied, theréfore, that the practice
-of burning food in a ceremony. for the dead amohg_xhe

. éaanichﬂéeople has been established by the evidence

~and that these practices"have been passed down from

' qenerat1on to generatxon through Ehe elders.

The court thus accepted as fact the evxdence concern1ng the

- burn1ng ceremony given by the Indxan w1tnesses and the

enthropologxst Th1s fact, although it gave the court a

L
gn

&e‘_' S 9 -
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practices, did not relate directly to the case as a 1.;:?“’ i

“”? dcfence to”fhe Tt of hUﬁtiﬂq,Qhﬂd ﬁhe ciie Vii ‘lTost" b?”%hum*“““

N

" given belov.

The‘County Court dfd not ;efer to the anthropclihical
evidence except indirectly in a reterence to the "lgncerely
held religious belief" wvhich the court held to be prOperly
the subject of legal sanct1on. - .
| Two of the three Appellate. Justices referred to the-_
ahthropological evxdehce, and the thxrdrnoted as fact one‘
statement made by the enthropologist. Mr. Juetice Taggart
set out the evidence at"length,ahd'noted how Dr. Lahe
explained. the bel. fs behind the burnings, the practicigf‘
‘ .involyed in burnings,‘he_noted that she listed
anthropological l1terature and that her ev1dence was
‘conf1rmed by the Indian vitnesses. Mr.. Juseicé Craxg also
referred to Dr. Lane's test1mony as conf1rm1ng the Indian -
withesses's statements. Although‘this.evidence.was noted as
- a finding‘of fact at trial, the appeal was lost by‘the_
;ccused on other grounds notgd below. | '

All of the Courts appear to have accepted the evxdence

t ’

‘of the Indian witnesses and the anthropolog;sts as valuable
‘M

ri

1nformat1on wh1ch led to,a finding of fact and a greater
understand1ng “of the actions of the accused. ‘The statements‘,
were not challenged by the Crown or the Court, and vere
accepted as admissible ev1dence. The relevance of the "_
ev1dence ‘was the problem. The courts all consxdered that ‘the

ev1dence was of a pract1ce assoc1ated vith a rel1gons
. #

-
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practice and not a religious belief, and thug not“8 defence
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,:‘ntgpnsition by the Courts "

The trial of the isfue vas conducted on May 31 and June

1, 1979 before His Honour Judge Allan; of the British
Columbia Provincial Court; Judgment waS'given on June 28;
_i959. After distinguishing a'series of cases on religious
freedom,';he court held (R. v. Jack 1979:344-345): -

In 35253_7. . 0w the Supreme Cour;fof Canada h“"‘ .
cdnsidered the verylstatntevwhich is said to have
+ been breached here, apd decided unanimouslj that it
‘was a statute of .general application and a Walid‘
enactmernt, haning as its object ehe'conserdation and
‘management of provincial w;ldlzfe resources and that
£he accused, who vere Indxans, were subjegt to its

prOV1sxons so long as the Act, in its polxcy, did

not seek to impair the status and capacities of the v

accused as Indlans. It is here contended !hat the . )

effect of the provxslon vhich is sought by the Crown e

to be enforced is to impair the: status of the \" ,
,accused-as Indlans by preven§1ng them from

‘exepcising their bona fide religious practices. 1 am

unable to accept that contention. To do so may vell
ptevent the effectlve management and conservat1on of

pron;ncxal wildlife resources. If Ind1ans wxsh to_

——

,".exe:c1se their historic religious pract1ces there
Lo i - - . >

b Ato th.ch.f?"‘. SR L s . v C JEER . x:,..,._e.,:e;,‘.{r,: : ~‘.»‘

\



are vays vithin the und“o!"thc provfncinl statute.
An- uhich to. nxn:ciln those :nligious~p:as:in:nmumhng
“can, tor exanple retsin a supply of deer mont o
storage for suqh purposes. Soction 9 [rcpi l lub. |
1971, ¢ 69, 8..9) of the Wildlife Act ‘makes
‘ provision for that.. The purpose of tho Act is vhat
matters. This Act has been hela: to be and is,
clearly, 1 think, of general application and.uas
certainly not aimed og preventing the Coadt Salish
from olorciling‘nny religiouawprnctici, and gh; acto.\
of burning food as an offering to Ehe spirit-of an.,
ancestor is not prohibited 1f it is excercxsed
within the li?its of the general law it‘ﬁay be
freely carnied‘dut by the Saanich people, andu
ltnough thero is no. question as to tho intent of
the accused oo it s thus immaterial that this
offence appears to be ohe of absolute liability, all
. persons in the ProV1nce are bound by the provxsions
of the Wlldllfe Act save those who come within the.p
exception, by obtaining a permit, which is hot
relevant here. In strict logic even persons who have
committed this offence while legally insane ouqht kol
" be found guilty of it if fit to stand trial at the
tinme of ‘trial. And the'fact that the deer was killed
to obtain deor meat for use in a religious ceremony,
as here, is no defenCe. In other vords, once the

actus Feus is proven a finding of guilt must follow,
v _ ) v



The provrnc1al law applled to hunting. The defence

fra1sed was 1n regards to a re11glous practrce or ceremony

nIf the act comm1tted had been part of a rellglous bellef andgh

:was prevented by the prov1nc1al law it would have been a
4good defence. For example, if Ind:ans be11eved that an1mals
‘must only be krlled at nlght w1th the a:d of a llght or some
::‘sp1r1tual harm would befall the hunter, prov1nc1a1 laws '
.ﬂ;agalnst n1ght hunt1ng ﬁould affect thelr Ind1anessr ThlS was

‘-

not the case here, however. e o

An appeal was made to the County Court, and st Honouf'

.‘aJudge Tyrwhltt Drake dlsmlssed the appeal on February 14,

1980 In regards to the effect of the W;ldllfe Act ‘on-
' rellglous freedom the Court found that there is a d1fference

'between "freedom of rellglon wh1ch is really "llberty of

‘_Jconsc1ence and the practlces whlch flow from a reIIQIOUS"‘

° > . -

‘»bel1ef He d1st1ngu;shed cases presented 1n argument on the
grounds that they dealt WIth the 1mpact of leglslat1on on

l1berty of consc1ence, whlle the case at bar concerned ar-

‘con£l1ct between a statutory proh1b1t1on and an act of

o rel1g1ous practlce, when such acts are properly subject to"

sanctlons 1mposed by Law. In regards to the 1ssue of. the f
E effect oﬁ the W1ld11fe Act on the status of the accused as =

b-lnd1ans, the Court'followed Kruger and~stated (R.‘v Jack

_j1986°5f' "There was no ev1dence before the learned Judge |

from wh1ch 1t could be 1nferred that the W1ldl1fe Act was .

<

o dxrected agalnst natlve persons 1n any unfalr or .

d1scr1m1natory way.

!

r

| o f 302
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This decision was again appealled thls t1me to the “
.v‘BrltISh Columbla Gourt oq Appeal. On‘June 15 1982 the Court
_gave a two to one dec1szon, again rejectrng the appellants

contention. Mr. Just1 e Taggart held that the Wildlife Act

d1d nat have as one of 1ts purposed the regulatxon or

\ !

.restrlct1ng of freedom pf rel1g1on, ‘it was to regulate '
: huntlng to protect wlldllfe. For this reason the f1rst
argument falled In regards to the questlon of the affect of

: ] \
the‘ieglslatlon on thelr capac1ty as Ind1ans, Taggart, J A.; -

‘applylng Kruger, sa1d C R, v. Jack 1982 202):

in order to succeed on thlS second’ argument

LI} .
7/

' the appellants must shbw that the pol1cy of the Act
1s to impair the capac1ty of Indlans to practlse
thelr rellglon. It 1s conceded that the Act does not
affect'the status of Ind1ans.vIn my opinlon there is
ne evidence before us of a. leglslative pol1cy to
1mpa1r the capaczty of Indians in ‘the -manner
contended for by the appellants.

“and thus ‘the second argument also falled.‘

\ Mr. Justice Cralg agreed that the appeal should be -

‘ d1smissed He held that the County Court found that the
jpremlse of rellglous freedom related not only to thought and
bellef but also to pragtace' but that practlce m1ght be
subject to. legal sanctlon 1f it was an 111egal act. In
regards to'the questlon of leglslat1veﬂ1mpa1rment of status

an an Indlan, Cra1g, J. A held that Kruger determlned that

‘the Wlldllfe Act applled to Ind1ans. The, argument of the b
' L
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appeflant that it impaired their status depended on‘evidence

thus was not a question of law alone, and could not be

~.ang

,ons1dered by an appellate court., = -

Mr. Justlce Hutcheon, in a dlscentlng oplnlon, would
Thave~allowed the'appeal and stated (R v. Jack 1982: 210):
.Q"In my oplnlon the: W1ld11fe Act ought to.be read so as to

‘acknowledge the r1ght of Jack and Charlle on these facts to
wa—

praéth%;thelr religion where no competlng 1nterest of
- N B * . N . ' T

- society exists.” ‘ Lo Nl

D Comparason of the Use of the Experts
These two cases demonstrate dlfferent uses/of

anthropolog1ca1 expert w1tnesses. The d1fferences arose both ¥

from the manner in wh1ch the lawyers presented the order of
their w1tnesses and the detall(ln which they examlned*them
and‘the way in which‘theeanthropologists.prepared
themselves. | SR o - ; , R
In the Tenale case{the lawyer caled all Indlan
w1thesses flrst and 1ntroduced hlS expert at the: end’ The
quest1on1ng of the-anthropologlst wa's detalledtvbut alloyed
“him to ekpand on his evidence and present it in:his‘owna‘”
order. The court and Crown counsel both questloned the |
expert. In:the Jack case, on the other hand the defence
lawyer presented her expert in the mlddle of all w1tnesses.,
| ~The exam1nat1on was brief “and not deta1led
o ?he'anthropolog1st in Tenale was very uell.prepared.‘He
‘lhad"spent'time}‘euen.though it was very,short, inmediately

Ty
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before the trial w1th the Ind1ans ‘on th’/;eserve from whxch
the accused came. He gave detaxled def1n1t1ons of the terms
and concepts he relied on in his ev1dence.‘He based his
evidence on anthropoiogical fheory, empirical evidence,‘
,*research and documents. The evidence was given in a clear,
detailed and at times humorous manner./H1s evadence ‘” .
supported the brief ev1dence of the Indian thnesses, and °

provided. background context and an explanat1on of why the1r .

eV1dence oi.the events made(sinse to the1r whole way of

llfe.

'

Th1s was not the‘case in Jack Here the anthropoldg1st
did not conduct any recent 1nvest1gat10n but re11ed on her
 research and work-from‘former years. She preSented,no. "
theory,.nokcultUral background or“context and proyided only'
“inferences to supportlng llferature. She made a statement as
to the length of time the Indlans had practlced the burning
ceremony "in British Columbla WIthOUt reference to factual
‘ev1dence that would" support 1t even though many

sxathropolog1sts would strongly dlsagree with 1t.

The Court appeared to apprec1ate these d1fferences. The

varlous levels of court a1l agre e¢d that in-Tenale the_
'anthrop01901st presented important statistical ev1dence and
" tied all the ev1dence tcgether into a theoretical framework
making it more easy to undexstand In Jack, on -the other
'hhand most of the courts found that the anthropologxst s
ev1dence merely conf1rmed the Ind1an witnesses' ev1dence.'In

k3

this case the ev1dence of the Ind1ans was presented in much

Ty



greater detail than that supplxed by the expert\ '(’
It cen be geen that an anthropolog1st can, he\‘f

A
A3

oon51derable value in prov1d1ng backgrouna and cultural
’cont1nu1ty to ;hehev1dence of other witnesses. An expert who
sits through the tr1a1 and hears all the w1tnesses can tie
the;r ev1dence together and 11nk the parts to theory and
'cultural reéllty. This can g1ve the court a much more

co plete sense of the mot1vat1on and act1ons of ,the accused.’

'Be ause cases are dec1ded ‘on issues of law this eV1dence may

N

" not always be that used to dec1de al case. It 1s, however, an-
1mportat element in glv1ng thé\h\e 'explanat1on of the
s1tuat10n to a court and must be presented by both lawyer

« and anthropologlst in a theoret1cal fremework that tles!

together»all the evxoencelas done in TeneI;?\\\

. s
Lo ’ * ’ . A
e . - . .
. . KN



v. ANTHROPOLOGY 'AND EXPERT EVIDENCE

“A. Introduct1on |

So far th1s thes1s has examlned the rules of evidence
that are appl1ed ‘to expert witnesses who testlfy 1n Canad1an
coﬁrts. ﬁhls has demonstrated what types of 1nformat1on
experts can contribute’ to courts- that 1s, they may g1ve
: direct ev1dence from their own observatlon and re§earch,
vthey may outline the theoretlcal pr1nc1ples that they follow
based on author1t1ve 11terature, and they may glve opinlons
fbased either on facts before the court or on hypothetical
:quest1ons. In add1t1on, a brief hlstory of the use of
.anthropologlcal experts ln Amerxcan~and Canadian courts was
'outlined These preceeding chapters'have looked at the use
"of anthropo;og1cal expert witnesses from the perspectlve of
“the courts. ThlS chapter WIll undertake to look at this. -
relatlonshlp from the perspectlve of the anthropologlst at-
mleast insofar as lookxng at tne poss1ble effects such
experlences may ‘have on anthropologlsts ‘and the pract1ce of
anthropology ’

; Anthropologlsts, as soc1a1 sc1ent15ts, generally
pract1ce their profession in an academic sett1nnghene
theories are developed and exchanged through researCh,
'read1ng, publ1sh1ng and a' constant exchange and challenge of
.1nformat1on by colleagues. Research is generally conducted ‘
bver an extended perlod of time. Results are .often tested by

.means’ of thesresearcher presentxng a paper at a{learned

107 ' @
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' conference; Quéstion) debate contrad1ct10 and .somet imes

confirmat1on by other anthropolog1sts may lead the =

y .
researoher to accept, redef1ne or repeat the work presented.
As a result, the body of knowledge contlnually grows.

Likewise, the body of knowledge of the d15c1p11ne is. taught

o in un1vers1t1es in a fashion that allows for. challenge and

- growth. Wh;leba certaxn amopnt.of factual.xn;ormat1on must
be delivered in a dogmatic_fashion, theory~and contemporary
issues‘may he, and often‘are;‘preSented so that students may ‘
‘have 1nput and form their own oplnlons as to'the pos1t;on

: they take. The d tr1ne 1s growing and is usually presented
as suchak | |

“ When an anthropolog1st g1ves ev1dence in court the
method of preparat1on for the case and method of

| presentat1on are greatly dszerent from the norm of the
profess1on. Often there 1s only a very short t1me for the

. anthropolog1st to research and prepare a posftlon for the

51de thatﬂpas requested it. The way the materzal is

e -

,‘preaen€§deﬁs ‘also d1fferent-~1t must be presented as an

‘ 1nd;sputab1e statement. "Speculations, 1nterpretat1ons
beyond secure data and attempts to get reactions to a ne$
" idea can be exc1t1ng features of ,a seminar, but such forays
~are‘not\meant for a record upon which croszexamination is
baSed"\{holfgano 1914:h245). In addftion, the witness is
‘aSked specific questi;ns that are directed at a legal issue

‘vknown to counsel and the judge:-but may be annown to or
legally mlsinterpreted by the anthropologist.'Thehquestions

A
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may»direct the witness’ to givj ihformation‘that appears to .
‘be ahthropologicaily unsouha or the witness ;ay:be denied |
the opportunity to. express ideas that he feels are. 1mportant'
academlcally.iThe wrtness also often fxnds that the court

‘gituation does not perm1t an exchange of ideas, 1t takes

spec1f1c 1nformat1on from each witness and choses from among~

this for 1ts decis1on. In addition t¢ theae features, the
w1tness clearly represents one side in a dxspute and is
’often dlrected by counsel before the trial to gather .
1nfofmat1on supporting a spec1f1c aspect of’ one side of the -
case and is guestioned only on this 1nformat1on and not on

licting data or theory that may ex1st. In the absence of
an anthropollg1cally 1nformed opp051ng counsel

cross- exam1nat1on w111 not e11c1t this 1nformat1on and the -

. w1tness will be in the pos1t10n of g1v1ng what may be only a .

portion of the whole 1nforma€19n that he has knowledge of.

n

B. Interaction between.the”professions

As McMillan (1975: 163), states, soc1al science “. ..

. ey

is entitled to a respected place in the halls ‘of Just1ce.
The study of people and their problems is a- natural
prerequisite of the'legal decision Of problems among

peoplet“oln order to present social SCience'evidence.to the

-

. court lawyers must engage soc1a1 sc1ent1sts as experts, thus

creat1ng a relatonshlp between individuals in the two

d1sc1p11nes.

[ i ) . . . ' B X .
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Why lawyers use anthropologists

Legal cases being conducted on the adversary system -
demand- that the evidence given be support1ng of or capable
offte1ng.construed in favour of only one side of a_case.
Genetally much care and consideration is employed to obtain
the best exbert possible who is willingwto give evidence for
the'oarty who cails him and iawyers must use whatever means
'tthey can to findAsuch experts.

As an extreme example, Lochner (1973: 822Y‘suogested
that ". . . an attorney may be especially receptive to usjng‘
the social sciences if hrs»case 1s un11ke1y to be won
thhout recourse to’ novel methods of proof." ThlS may havg
beeﬂ t%e case in R. v. Jack and Char11e (1982) in which
counsel énter:d)eyadence that a deer was hunted ‘and killed

by the Ind1an accused in order to provide deer meat to ne_
‘ burnt'in a cerenony for some deceased ancestors. The'courts
did not accept this as a valid defence to the chatges and
conyicted'theaaccused. In this instance the use of a novel

4 N .
defence was not successful.

Many types of 11t1gat1on 1nvolve experts as.a matter of.
‘course. Psych1atr1sts are frequently called in criminal
A~matters by defence lawyers for defence purposes or for
speak1ng to sentence. Med1cal spec1aL1sts are always called
to substantxate or d1spute compensat1on c1a1ms in personal

1nJury actions. Lawyers are-quxck to d1scoveruwh1ch doctors

_are "plaintiff's experts" or "defendant's experts" and those



that‘wiil,gige either an unbiased medical 6pinion-or&w?$i'T“s'
not get involved at all., "If one expest does not give the
I‘lauysr what he demands, he does not hesitste to discard him
and search thé'market'until he finds what he wants"
(Friedman 1909-10: 254). In.mattegs-such ss\;ha prognosis
for a person-suffering from a "whi;Iash” injury ﬁhe 6pinion
of experts vary considerably and espec1ally so when they
appear for oppos1ng sides in 11t1gat1on. It is poss&ble that
lawyers could request anthropologists to give opposxng
evidgnce in a case concerning<1ndiass, in matters such as
" the dedmee of assimilation, or the importance and prevelsnce.
of 5 nativs CUltura}‘practice among a group of Indians. As
ye;tvthis does not appear to be happening. Rose (1955: 215)
.points out: | |
i Clever lawyers will probably increasingly be aware

of. the pOssibility of hiring sociai scientists to

serve as_expert witnesses for their side, and--if

this happéns-!conscientious judges will eithét have

to acquaint themselves with the possibilities and

limitations of social science.toidecide‘wheh the

soqial science evidence is reliabie of eng rely on

cog:tjappointed social scientists who are presumably

neutral. ’ . <

‘Competence of lawyers:



<'Secia1 science‘expenbs, and in particular cultural
anthropologists, are not frequently called. Lochner (1973)
sajl chat the single most important barrier to this is
igqerance on the part of lawyers. He stated (1973¢ 825){
Igncrahce of the,sociai_scienceséﬁnd the

reluctance to use social science research suggests a

failure in the educetion of ﬁosc etto;neysg The

failure is‘two-foldi\(1) It is a failure to become.

# acquainted with a Body of relevent‘infordetiqn; and
(2) it is a failure to be-receptive to new ways of
‘resolving legal problems.

‘Time constraints that do not allow for finding dn’

ahthropolcgist with expertise in the area of che‘legal
issue, for adeguace defence research, and reluctance'of
lawyers to try something new are also reasons for the lack

‘of use of anthropoiogistsyas experts (Lochner 1973).

The decision of whether or,net to use an“en;hropologiét
as an expert is also determiced by the compeftnce and , |
experience of the lawyer. Once the decision has been made,‘
the competence of both the lawyer 1ntroduc1ng the ev1dence
and the one conduct1hg the cross-examination 1s extremely

.Cr1t1ca1 to the probabxllty of the ev1dence being accepted

by the trier of fact, be it judge or jury.
: .Inccmpetence or an insuff1ciency in ethical p;ectice,

may cause.e,lawyer to alienate anlotherwise willing o

anthropolog1st from actxng as an expert; or, on? ‘the other( ‘

“hand, may sway an overly compa551onate anthropolog1st to ™
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vigorously support a moral (but not necessarily legai)‘
cause. Manners (1956: 76) notes: ¢ T

. . . certain subtle pressures are sometimes -

- allegedly applied by the attorneys,for the Indians

in an effort to insure'that-the data‘uncovered By -

the investigator will at least cover the claim A

sdbmitted'by‘them. . o e Although the number of

lewyers‘whp might‘attempt this maneuver must he

'exceedinély small, one would be shortsighted to Lt

overlook the temptation this kind 'of thing presents., G
In cases such as this, the anthropologlst approached has the
option toﬁrefuse to conduct research or,to present
information that does not meet the standards of the FTW”‘
profession. | ,

In dealing with anthropological experts the lawyer must
be competent in f1nd1ng the right person, g1v1ng adequaie
pre-trial 1nstruct1ons,lconduot1ng examrnatlon in chief to
’ introduce'the necesgary informatjon, and explaining the\ ' -
'releyance of the eviéence'inicontextcof'the_cése at bar-to
the-trier of;fact. Opposing counsel must likewise be‘
competent in cross;examination, - Ry

The 1awyer who desires to call an expert must deal w1th

-

many 1s}ues as Rose (1955: 217) sgpte5°
Vd

\/‘
The problem of course, is ofé of the lawyer

o

communzcat1ng the legal 1ssue to a competent soc1a1‘

PR

| \’scientist; the social scientist scouring the

\literature to ascertain if any relevant studies .  °

\
\
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exiet; if not,: the eociel ecientiet indicating the
expense and time neceeeary to do an adequate study,
theysocial‘ecientist communicating\the scientific
findingsufo the lawyer; the layyer deciding'the best
‘way of bringing thisﬁevidence‘into court. o
As can be seen competence must be posseesed’bxnboth tne
iawyer and the anthronclogist for the‘mostheMEective
employment of ‘the possible evidence. .

The lawyer's skill requ1red to elic;t the evidence from
the anthropo’ogist on the stand is somewhat dependent on the
skill of the anthropologist end hig understending of the
legal issues before the court /f\gdming that the
anthropologist is skilled,Y:r is important that the lawyer'
be competent in his abllitﬂ to explain the case to the
anthropologist so that’ ne‘may be able to give the evidence
in as clear and uninterrupted fashion as possible. Skillful
pre-triaI'preparation‘ot the expert is criticalr

From the opposing partyis view, competent ‘
cross-examination of erperts is essential. In. regards to
foren51c sc1entists, Phillips (1977: 457) not s that such an
expert
e e ._mayrbe shocked in confronting a defence 1awyer
‘ not'only vected in the skills of‘che courtroomf but

also possessxng substant1a1 expertise 1n the
scientific field about’ which the expert/ witness 1sf

testifying. More and more lawyers are becoming

. knowledgeable in the varied fields of forensic.

+

Ay
S ' .
x./} . o
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sciohcgl .
Seminars and symposia are otteroﬁ in a variety of top&c ‘
areas. (Phillips 1977) specialty journals arc availablo for
lawyers (eg. Mcdical-Logal Journal) and recently many pooplo

trained 1n other‘professional fields such as medicine,"

' accountlng or engineering are completxng law school and

engagxng in’ legal practice. As yet, few lavyers have become

cdmpetently £amiliar thh anthropological literature and

' practxce, but this may change as anthropologxsts are used _‘

‘more offen.

If rhe opposrng 1awyer does not have the. expertxse

required to oonduct-eﬁfect1Ve cross-examination, the

J——

assistance of an opposiﬁg anthropolﬁgist may be emploYed.
Such an anthropolog1st may be- ut111zed solely for the-
purpose of teach1ng "and coachlng the lawyer for his

crossiexamlnat1on, or may be used as a w:tness giving -

opposing expert ev1dence. Cross-examination can be used to

, - impeach the cred1b1l1ty of ‘the expert or his evidence,

either- result1ng in a diminisKed 1mpact on the court.

t -

AY

fRole of anthropologists in court

Lawyers direct the testimony of the expert by their

e

'employment, pre-trial 1nstruct10ns and questxon1ng. Despxte

thzs, anthropolog1sts in this capac1ty do have an active

© role to play. ‘Ball (1960) asked not should“ experts. play a

role, but, _what role” should they play. Th1s was.answered.
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by McGurk (1960 253) who sa1d- .[“f‘j L

It should b:v”

.
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H&bar that I belleve that soc1a1

sc1ent15ts should pLay a role in 901d1ng legal

process. But 1t should be equally clear that 1

be11eve thelr role should be that of the sc1entlst

et‘ not - that of the progagandlstlc soc1al reformer.."@ 1-

‘: Rose (1955~ 215) agreed and offered an expanded oplnlon on

‘the role: - ST - Lo
-he | ; : ; o

ERFR R the social sc1entlst was in no way

A +

;substltut1ng for the lawyer' the soc1a1 sc1entlst

cannot be an advocate 1n hlS role as sc1entlst. It

“»1swequa11y 1mportant to recognlze that the
,1

soc1al

sc1entlst is not prop051ng a new rule to replace the

law. He 1s not suggeStlng that pr1nc1ples of ethlcs

or human1tar1an15m or: majorlty rule (as determlned

jby publlc op1n10n3polls) replace the 1aw, as some -

have suggested What the soc1al sc1entxst can do 1n

g the courtroom 1s to present certalh soc1al

facts‘

"that serve as condltlons affectlng the outcome of

- the Judge must assume certaln SOClal facts
,Vtrue before he can arrive’ ‘at any dec151on.
The anthropolog1st s role 1s that of prov1dang

4

1nformatlon to the'court so that the court can

€ \

‘ soc1a1 and cultural facts as presented

the case That 1s, there are certaln cases

in whlch

to‘be

specfaiiZed‘

make a legal

i 1declsgon based on the facts of the case, 1nclud1ng the



~in the art of - present1ng the essential data to laymen.: He

. "

Variance in terminology

e '

1

. The purpose of the expert w1tness is to prov1de

. b
1nformat1on of a. spec1allzed nature ‘to the court’ forfits \ &,@

‘.ass1stance in determlnlng the'case before it. It is tr1te to
- say. that exact commUnication of concepts is essential fo?

. this. purpose, but this is a qua11ty that 1s assumed to be '

preséht when it may in fact be absent. Judges, whp’often

o

‘ha&e no sc1ent1f1c background, must make dec1s1o§s\on‘cases
o 1nvolv1ng dlfficult\technlcal or theoret1ca1 issues in a
»varlety ‘of disciplines. Maslow (1960: 244) belleved fhat

'.expert w1tnesses "are sk:lled not only 1n the1r sciences but

saws that the lawyers task of conv1nc1ng the court that

"social science ev1dence is necessary, useful and proper-

Y

tev1dence is the most d1ff1cult issue. Soc1al sc1entlsts, he

said, need not fear that Judges w111 not understand the1r
theorles and research. The oppos1ng view, however, is

equally sound. There is often a great pfoblem in the

communlcatlon of concepts espec1ally when terminology from a

'speclal—subject 1anguage is ut1l1zed Further problems can.’

arlse when the w1tness does not 1nt1mately understand the

1egal issues and strategy 1nvolved in the case.'

Lawyers and social sc1ent1sts are tra1ned to use
Y _

“

'dlfferent speclallzed languages, to conduct research in ways ”
' partlcular'to each d15c1p11ne and to utlllze and. present the”

: data in d1fferent ways. While anthropolog1sts w1ll look at a

o
s
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group or an issue from a more universal perspective, lawyers.

focus on“only one side of an issue as demanded by the

v

' adversar1a1 system. Another d;fflculty arlses in the method

‘of perceptlon of 1deas by the two d15c1p11nes Lurie (1955'

364) 111ustrated one example of this:

\ One of the. d1fflcu1t1es of which the
ethnologlst must be especially aware is that lawyers
think in terms of precedents whlle ethnologlsts

']th1nk in terms of cultural generallzat1ons. Thus,
the ethnologlst may see hlS concepts of land
5ownersh1p as der1yed from one society 1nterpreted as

firm precedents in another case. B . g

s

'It is 1mportant for the anthropolog1st to clearly explaln to

e

the lawyer before the trial preparatlon is commenced the
S1gn1f1cance of. cultural differences and the p0551ble /

{
1nappl1cab111ty of other cultural 111ustrat10ns as

™

: precedent.

- It is also 1mportant that the anthropologlst nd lawyer

agree on term;nology that will be used by the witness at

i

_trial. Any words that may appéar in both disciplines, such

as "property", "Corporation" “and ownershlp R should be
discussed so that.the anthropologlst wlll make it clear to
the court the meanlng that is attach;d to these words and
the: context within wh1ch they are used by anthropologists.
In the absenceeof such explanatlon the court: w1liﬁhaturally
interpret the_words'according to its'own legal knowledge.

4
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The ways in which lawyers interpret, question or apply -
~social,scieﬁce research may also be of concern to social

scieﬁtistb. wolfgang (1974) diséusSed this problem in

- reference to testimony h wve based on original research he

’ftondUCted for a trial. He safd (1974 244):
. o e 1nstead of be1ng asked questions dlrectly
'related to the scientific limitations of~§me

research I was asked a series of quest1ons that,

. "‘4
- '

‘e

from my sc1ent1f1c perspectlve, had no relatzonsh1p

to the thrust of the 1nqu1ry, or to the re%*eb111ty

or validity of the flndzngs.
He found that the court formed'opinions that "contravene rhe
traditional scientific caﬁone of response"’(19841 244). The

‘opinions.formed by the court or lawyers on the social

. (V3
-

science evidence can be_upsettihg to an eiperr, as welfgahgif
suggested (1974: 244)- ' ' o : % :
These are common assertlons made by persons who are |
not soc1al Pc1ent1sts tralned in statlstlcs. Yet,
"the soc1al'sc1ent1st who becomes involved in
test1fy1ng in this area must be prepared for
arguments and dec1sxons that are polxtxcal or t t
re51de 1n legal v1c1551tudes outs1de the framework
of - soc1al science 1nqu1ry and evidence. _
This ‘perception may ar1se from the lack of- understandxng .Of
the requ1rements for prooi concernxng‘;he legal issue or of

%

the strategy being employed by counsel.



“Thia'preb;em”Can Be'6Vercomelby an increase in ”
'knonledge of the.theories,'teehniques and terminelegy of the
other's discipline. The‘anthropolggist's diffiquity'ariaes

from a lack of'real‘acqnaintanCepwitﬁ'the theory and | |
practice of law; and the lawyer, likewise, generally has
“11tt1e or -no training in the soc1al sciences (Ball 1960)

, Such knowledge w111 not ‘likely arise 1n formal education

s1nce‘law tudents are rarely awafe Qf the type,of legal
praCtiee they‘aill pursue, and}anthropqlogy‘students can .
'never know if they:W111 be requ1red as an’ expert witness.
'Courses are thus not 1ust1f1ed Semlnars and publlcatlons
”could ‘assist persons who are pract1t10ners in either fleld -
who may part1c1pate in such lltlgatlon. The best method |
however, appears to be.an early anq on901ng ethange of ™
information and‘strategy betWeen”thewlawyer and expert

working together on a case.
. . , .

-M'C;rhnthropologista '

| It rs llkely ‘that cultural anthropologlsts will be
ut1l1zed as expert w1tnesses in 11t19at10n w1th greater
frequency 1n the future.'Each 1nd1v1dua1 that is requested
to give ev1dence is faced with the same ‘issues 1n maklng the
‘decision f1rst to appear, and secondly how- to present

anthropologlcal 1nformat1on w1th1n the rules of evidence.

N ‘ .

!

Motivation for appearing-as‘an expert .
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Most people are pleased and .honoﬁred to.be recognized
as a person with spec1a1 skills or knowledge, 86 must be ‘
anthropologlsts who are asked to appear as an ”expert" for a
‘court case. It 1s\un11ke1y,,however, that anyone would,
'accept th1s job solely for the preceived glory of
acknowledgment as an expert..Mot1vat1on for agree1ng to act
. has génerally been attrlhuted to a desire to support a cause
orfgrOUp,'monetary,gain; or the desire'toﬁinfluence'pollcy
or legal changes.

e

WOlfghng (1974) stated that he was W1111ng to act as an

-~

expert for the NAACP since he supported:equallty of
| opportunlty and ‘was opposed to dlscr1m1nat10n. He also
stated that he turned down an opportun1ty to represent the
-Nat1ona1 lele Assoclatlon because of h1s oppos1t1on to -

Ce -

_civilian gun ownershlp From this revelatlon, it would

‘appear that Wolfgang acted only for causes that he was
‘dBrally motlvated to support but" 1n the same paper he later
said (1974: 245): = |
o Lawyers Should‘beware_of~those social 5cientistsvwho E
arefonlyﬁtoo‘willing'to'be expert witnesses on the -
pbasis_of theirhtervent teelings-fo; the cause at
issue. dnless such scientistsnhave;empirical"
evidentia{flmaterial to~bdtre55.an argumént,'they '
will be more of a burden thanva’blessing;,
The 1mportant cr1ter1a in be1ng a soc1a1 sc1ent1st motivated=

by a moral comm1ttment to a cause or 1§sue, is- excellence 1nj

research de51gn‘and methodology, so that -the evidence glven’

[ -
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is‘apparent. ,
i _ h ' |
There are certain temptations that may lead -an

z‘anth.opologist who is motivated by moral committment to an

‘issué\to'lessen his research‘or methodoligfcal standards or
L

vary his op1n1on in g%your of the’ cl1ent The motivation to

help is one temptat;&u)‘Another is .the fact that the client

.stands to lose his 11berty, money, land or some other legal‘

rxght 1f thecourt dec1des against him, A th1rd 1s the fact
that genérally anthropologlcal ev1dence goes unchallenged by
the absence of opposing experts and by 1nadequate
cross-examination. Finally, the fact that rarely does anyone~
-else in the profess1on see or hear the ev1dence may have an

influence on what is presented, at least in regards to the

‘completeness of ‘the maéer1al presented The 1nf1uence of

theSe temptat1ons to act may be encouraged by some lawyers

: who are attempt1ng to ‘win their case at any cost, but they

'"should be con51dered when an anthropologlst accepts the role

of expert.l
A second motivation for acting as an expert is the
f1nanc1a1 rewards that may be avaxlable. Many natlve c11ents

do not have the f1nanc1a1 resources to pay for expertSAand

'if‘Legal Aid is given\the fees are fixed and‘generally quite

small. There'are, however, sohe very wealthy Indian bands,.

Sothers who are supported by federal fund1ng to seek a legal

declaratxon on an- 1ssue, and st111 others that stand to

' rece1Ve large amqunts of compensat1on for 1and claims or

[
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'from

the awardlng of damages and legal costs who can otfer tnmum@Q
N . i

‘substant1a1 payments to peraons who support them. Loyalty to o
the person who pays the fee can be a reasonable motivation
for act1ng (Steward 1955) The uncertainty of the job market g
and searcity‘of university jobs has created aineceasxty for
some social scientists to seek new forms of employment as )
eonsultants; Adams said of the‘Américan situation (1977:
264) : o o S
' Unlted States anthropologlsts « + « Split on whether
they should be devoting themselveavto research and
the acaaemy; or:research and publit action. These
positions and their opposites are.strategies
;employed; with greater or less wit and'SUECess, in
“the rationale that they will prov1de for a better
‘surv1val for someone. The d1sc1p11ne S move toward'

the public sector during the Great Depress1on, then

toward academia'during‘itsnhalcyon days, ' and now D

again toward the public area is merely tHe seeking
‘of a strategy that seems to take bgtter advantage of
the market. The questlon has er been whetneE‘
academia is more 1mportant than the public; rather,
it is yhat is mostilikely to keep-anthropologista
aliye. n |
Problems also exist for a witness who is motlvated by the
promise of comp!nsat1on. Because of the legal requ1rements '
'necessary to qualify a w1tness ‘as an expert, it may be less
11ke1y that someone - not assoc1ated with a university or who

7



- o 124

)

is not actively employed as an anthropologzst would be
N'acceptable to the court. Monetary motivation, while 1t could
not exist alone, may still be a factor, however.

Finally; there may be as an element of motivation the
désire by anbanthropologist to produce épecifig'legal or
policy changés (dehner 1973). Research ahd publication may
be d1rected towards this end, but it is also p0551b1e to
g1ve ev1dence that 1mp11es thls desire. Courts hav1ng the
‘funcplon to.apply, not to create or change the law, would be
én~ineffe;tivé forum for this exercise. . . -

Wha£§0er the»motiaztion may be for an anthropélogist to
acceptv;he'tasm%of being an expert, at pfesent‘it is ;Hé"\\\
lawyer who @akeé‘the fifét éontact.‘Tﬁus this factor(is nbt
as weighty as it woulq be iﬁ.anthrobolcgisﬁs‘were ac&ively :
geekigg out such employment: ln‘lhe‘United~$tates.medl§;1‘('

-+

doctors and*other professionals advertise their avéilability
as éxperts in legal Journals;’;h1ch clearly demonstrates
" their motzvatlon. Hopefully, such a practice w111 not be
commenced by soc1al{sc15nt1sts. . w

: (G ‘ ‘ ; s '

o f M -

.Bias of the expértl

‘Another cpncérn for expert witnesés is,thaf the} are

l placed in a position of bi§s by virtue of €ﬁelh5tpre of thes
adversarial system. In a somewhél‘pessimistic'tone Conrad
said (1964: 445): "Any éttempt'to becomeVSCientifically
objgctive in the Anglo-AmeriEan‘legal<system ié doomed to

!
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failure from the very béginning"_and that the exp;}f "must
‘take a position for or Against a party and~there£o:e‘ is ,
placed in a-position of bias right from the géry start.".
_Friedman (1909-10) commented that experts are sometimes |
’thought of as "in;elleétual prostituteé". Regardleés‘of‘
vhether or not an e#pert is motivated in favour of his
clieht, the . system creates, if not lhg requirement for bias,
at least the appearance of it. | | /
It is of cou:sé only reasonable that an expert witness
~will answer the questions addréssed'tg_him and thus give
evédence for one side.~?he law has, howevér, a rule for the
,élimination or reduction of:Bias in exbert'evidence by the
use of court.appointed;exﬁerts. A survey of.Amefican
psychiatristszfound‘thag fifteen percent of those responding
refused to tesﬁify~as an'expert unless they were in an |
| impartial capécity (Gutﬁmacher 1960-61). This is noi yet an
. issue wié% anthfopologiéts, but could become one if more

cases employed experts on both sides. _ '

Expert evideﬁce-as "truth" =
~ Experts aré'sworn to tell "the thlé iruth and nothing
but the truth*.'In'order to do this they must heet two - |
different standards. First, ihey must comp&y with the legal
rules qf evidence and‘second; they mﬁst meet the standards
'of their own profession in a manner consistant with court

testimony.

[
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Expert Qitnessei must firstly_complywwith the rules of .

 evidence. Conrad saw this as an'impedimint'to Bdicntitic

investigation since, as he perceived it, the witness "must:

comform to truth as molded by lavyer-made artificial rules

of evidence” (1964: 446). The rules of evidence, used in the

aéveraQrial system,”permit the introdhct?on of only that
gnformation which supports the case'éf the‘party calling ig
and allows for the omi;sion of negative evigénqg, Wolfgang
said of this (1974: 286): z
Evidence unsupportive of one s case, howeunx
complete or segmental it may be, has.no f&n;:1ob in
the .adversary game. Such evidence may be usa{ul in a
scientific article,fbut'if one piece of eviaence is
contraven;d by other evidence, it has no proper
place in argument before a court. . f"’There is
selectivity unlike that which exiéts in science.

WOlféang éuggests that‘acceﬁtance of this fact should not be

“taken as surrender to the rules of_evidenéé, but as "a

filtering of the séien;ific rules through a set of values
that may be different" (1974: 246). The legal rules are
nécessarj for a finding of the truth for the purpose of a
trial, -

When two'experts’appeaf on opposite sides at‘a,frial
their evidence on the issues will be contradictory. The

courts have experience in such situations and realize that

. there is usually sdme.v;lidity in each point of view. The

-y
rules govern how a court assesses credibility, admissibility

+
k]
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' Urther considerations include .¢°

\

§
.a determinatxon it conflictifig theoretical positiona exiat,

and weight to such evidenc

the generah acceptance ‘of the expert’s doctrine among his
| profeasional peera, and Whether the opinion oftered ia based
on spec1£1c research or only on theoretical conaiderationg
YMaslow 1960) The court should also consider that (Lochner
' 1973: 828): ' . v P | ' |

-

Most often'theﬁr differences can be accbunted for.

«

Social scientists investigatihg the same‘questiqn R
~ may gather data differently, may make'different.
assumptlons,'or may use dfffesent operatlonal

def1n1tlons. Incons1stent conclus1ons may only
< ‘
1nd1cate procedural varlatzons.rathen\than ~
1ntellectual chaos™ 1n the field. ‘

The court must dee1de whlch evidence it will accept and the

~

Aanthropolog1st acting as. an expert need not be concerned
‘with the legal definition of truth, but only with his own ~
conclusions. ' - }L . I T
‘Anthropologists must satisfy not only themselvec but
also the court must be assured that theif/opinion is based
on sound research and theoretical basis. Ther is'a great

: \
danger in a social scientist "attempting to p lm ofk on a

' 'cod;t as solid conclusions op1n1ons that are qot based on
verifiable data (Maslow 1960: 245). Not only would this be
damaging”tcvthe law if,a case was decided on fanlty opinion,
but the'gkthropologiégmwould be properly discredited in the

;legal community and by\his peers once the evidence yaa ma@e

Ars i
./{‘
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The problem is ore of degroos.‘Courts, by the nature of
the legal system, must make an abaolute finding of fact. It
" tends to be almost, bu£ not Quite, black and white. Social
science findings, on the other hend,'are various shades of
grey. The degree of reljabili:§ ?f social science findings

-

varies £rom'ehe study to'another and from one‘method to the

next. Social science findihge are less reliable than those

of the bxolog1cal sc1ences\\and considerably less rel1ab1e

" than the findings of the phy81ca1 sciences. Social science
f&nd1ngs also apply to~an average situation and not to every.
‘similar situation (Rose 1955). Social scientists know this.

,Thei; task, when acting as an expert witness, is to explain‘
this to a court which epplies :nlee for the acceptance of -

'epinion evidenEe which\have'beeh developed by reference to

‘kexperts in the physigal sciences. Sﬁeward,summarised this

concern {1955: 299):,

The "truth" is not a matter. of whether some physical

or biological evenh‘did or did nét'occut} as whether

a person d1ed of p01son1ng or whether a document was
-wrxtten by a gerta1n 1ndlv1dua;/ As po1nted out
prevxously, the fact that Indian ‘groups are' ?

'culthraliy distinctive makes it extraodinarfly" .

— — /s

d1ff1cu1t to know -exactly what must be proved about

o
A

each- in étder to meet minimum requ1rements of a
“ﬁeéesgggily standard”and unvarying law. AS an
expert, thé?efore, the witness must do more than

Y -



) o | 129
;preuent primary physical-or qocial facts and then
interpret them with rcference to‘whothor or not tho
\ ¥.

‘nature oi the Indian group moots tho requlromgntl of K

PR— -
L

the\Claims legislation. ‘e e . -
| The wztness, as a competent anthropologist, |
must make a conscxentiouo effort to present his case
in a manner that meets the requirements of science.
“Also, he must phrase his problem so that his
conc105ions will be as relevant as possible to tho
" basic issues of the litigation. . . . finolly, the
"anthfbpolog1st should set forth with all possible
clarity his theo;etlcal presupposxt1ons and ' -
’ methodological procedure5~anavrélate his selection,
appra1sal and 1nterpretatlon of evidence to them.
The anthropologlst must first be confident that his 0p1n1on
is based og competent research, or by clearly stat1ng which
v'evidénCo pfesented at tri;l has been accented by himself as
tne baéisjoguhis opinion. He must also explain the relevance
of the fﬂéoretical basis of his opinion, and that this

theory is oné accepted by the discipline. This should

°4fA53tjsty'£he issue of presenting the truth for both the e

witness and the court. o T

» . 4

-

D. Anthropological Interpretaxon . R A
. Although the focus of this the31s is to examxne the .
problems faced by anthropolog1sts Vno must give evidence in

cohrt pursuant to the strict requirements of the rules of
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ev1deng§, it must be empha51sed that anthropologlsts have

I always beeh concerned with the accuracy andoqua11ty of the

academlc statements they make.
‘ AnthrOpolog1sts have: cgmplled ethnograph1es, analysed

culture change and.studled 1nst1tut10ns and relat1onsh1ps 1n

. - t

accordance w1th a number of theoretical models. These models
have been developed, adopted and rejected throughout the
relat1vely brlef hrstory of the dlsc1p11ne. Somevtheoretlcal

models and methods have gradually developed belng passedi

\"from "founder to hlS students, and to hlS students

students. Others have ‘been presented as’a new theory and

then been the subject of harsh publlc debates..

. The orlgln of anthropology has been crediited tofPlato, -

and Arlstotle (Evans Pritchard 1981), to Herodotus (Myres

1974) or to ‘the perlod of Enlrghtenment the time of John

Locke and Adam Smlth (Harrls 1968 Evans Prltchard 1968)

¢

Generally the f1rst scentlflc or. systematc study recognlzed

A

v as anthropology s that of Lewls Henry Morgan (Meggers 1946'.

Voget 1960) Morgan, a so- called cultural evolut1onlst

systemat1cally studled the Iroqu01s of New York State. Hls

| most 1mportant work was h1s attempt to c1a551fy all world

-

cultUres on a h1erarch1cal or evdluthonary scale.'
J N

Shortly after this theoretlcal development Boas and his

LR students, us1ng the approach known as hlstor1c1sm, domlnated‘
) Amerlcan anthropology (Meggers 1946) In this approach ~also

_,Called "sc1ent1f1c hlstory , the. anthropologlst looked at an

,antecedent culturalafact.as the best explanat;on of a
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| 'succeedlng fact Wﬁthln thex;ocus of specific cultures,v
CUltural growth was. expla1hed by d1ffus1on, adaptatlon and
1nteract1on, rather than by independent orlg1n and
parallelism (Voget 1960) Thls was followed by the

functlonallst approach of Mallnowsk1 who saw every trait as

- K

hav1ng a functlon w1th1n the cultural context.

Radcliff- Brown further developed a structural- functlonallst
ltheory wh1ch compared soc1et1es to study the ma1ntenance
operations that functloned to- sustaln the structural whole
of ‘the SOClety. Many other theorles were devéloped 1nc1ud1ng
culture and personallty, acculturatlon studles,,
conf1purat1on theory, env1ronmenta1 determlnatlon and French,
structural1sm (Garbarlno 1977) ‘
7 There arose from thls conf11cts between anthropologlsts

who studled the same,'or 51m11ar, cultures ‘using dlfferent

P theoretlcal orlentatlons or- methodolog1es. There also was. at

‘ 3
\:JJ-,'\I

times a tendency to denounce old theor1es w1th the'

’%ﬁ

development of new ones. This also led to confllcts. Some of
these academ1c dlsputes over the correct 1nterpretat1on of a
soc1ety ‘or culture were long last1ng and very ,n»llc, w1th
opp051ng cr1t1dal papers appear1ng in the Journals or books.
. The " evolut1onlsts ‘have been cr1t1c1sed often

l(Radcl1ffe -Brown 1947 1949 Lowie 1946; Bldney 1946) and
Falternately defended (Whlte 1945) ‘The British socxal
.anthropolog1sts have been put down fo‘iﬁav1ng too narrow a
scope of study (Murdock 1951) and have defended themselves

t (Radcliffe-Brown 193?Q Research f1nd1ngs have varxed by

Ay

L
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anthropologists who studied in the'same village (hewis 1951;
Redf1eld 1956; Goldkind 1965; and Blackman 1983, Stearns
1981). |

\

' These d1fferences 1n theory ‘and method and the d1sputes

over different aproaches may appear as confusion or as’ _ *'~~,

mak1ng invalid the "scientific" nature of anthropological

 work. Onhthe contrary this adds to the deVelopment of the

g

dlsclpllne ‘and the greater understandlng of culture by the

o ey

dlfferent viewpoints. Meggers concluded that it "is'a good

‘thlng for a sc1ence to survey its works cr1t1cally from t1me

/

' to t1me. When wo look back over: the path by whlch

'anthropology has come to 1945 we can see that it is not

-

'behalf and g1ves ev1dence of his own: op1n1on based on @

5
\:! >

" stralght, but crooxed and" branch1ng (1946:. 195l This makes

0
the dr§c1p11ne and the work stronger. Differences in oplnlon

’ between academics is well regogn1zed within any_d1sc1p11ne

and also byithefcourtS’that‘hear~them as experts.
' 1t Y . . . ) é
E. The Role of the Dlso1p11ne of Anthropology
" The role of be1ng an expert w1tness is .one occup1ed by
an individual anthropologlst for a short perlod_of t1me and

’

for a specific purpose.,The witness is%qualifieib?nhis ow#i‘

.research and read1ng. Although the w1tness is an individual

e glv1ng h1s own personal opinion, the legal system does not

8 -

see him as such. He is to the court: not Dr. X, but "an

'janthropolog1st“. He glves not "an individual's" oplnlon, but

that of "an anthropologlst". The expert, in other words, 1s :

)

@‘5&
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more a human representativelof afdisoip;ine, rather than an —— -
indiyiduai participant in the proceedings.'The‘people-in the
‘legal system are trained to think in these terms. It is not

Mr. Justice X who makes a dec1s1on, but 1t is the Court of

' Queen s Bench, the judge being the human agent. Likewise 1t

'is not defence counsel who'makes an application, it is the
accused, not the prosecutor, ‘but Queen Elizabeth II. . '

In thls 11ght the d15c1p11ne of anthéopology has a role
to play in regards to the use of expert witnesses, ThlS role‘7
should be in“two'areas.bFirst, the'discipline could'haye\a
roieqin'deciding who is an’expert. Second, the discipline
'sbould have a duty to establish and sanction a code of
. professional ethics for those members whofactivelyiengage in-l

activities that can permanentlywchange the course of other

people's lives. ', ' | | v' '
The court must establish that a w1tnessvls zn:éypert in '

order for the w1tness to glve oplnlon ev1dence The laws of

evidence whxch apply were d1scussed in. Chapter 2. These

rules were developed by the courts and are appl1cable to all .

sc1ent1f1c d15c1p11nes. They were developed without o

cons1derat10n of the 1nd1v1dual var1at1on 1n research'

techniques, rellab111ty of results and thhout 1nput from

" the profe551ons con51dered These rules of quallfdcat1on may

.be\relied-on bva1tnesses. It has been suggested that there

mayvbe a. danger that some,soeiai SCientists, once~they‘are

: qual1f1ed as an~expert by‘a court, abandon their

ygprofess1ona1 standards and freely give the1r personal
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opinions to the court (Cahn 1956). It would seem unlikely

that this would be a freq ent occurrence.

At‘present, the discipline of anthropology does not
have direct access.to_sugges legal changes in the
qualification offfourt exper's. It can be demonstrated

literature conferences, ‘and the process of

however, throujg
1nd1v1dually qual1fy1ng eyperts at trials that there are
spécial con51derat1 that may exist Steward-(1955) has
 said that a 1ong~ stablished reputation in anthropology or
oextended exgtrlenc among a group‘of Indians does not
necessarily;lmply a persoh will be competent as an
'expert Witnesst With a appropriate sense of problem and an
adequate metho ology, a young man is ]USt as capable: as his
more elderly colleague of ransacking historical documents

nt information and reaching valid conclusions”
(ste ard 1955: 301). Other'factorsnsuch as‘a prolonged

residence among .or assoc1at10n w1th a group, WlthOUt .a

. conscious effort to understand them based on hlstorlcal

knowledge or a theoretical framework, likewise does not
result in-a person being an expert. A change in a.rield»of'/
‘specialization, or a familiarity with a group other than the
one which is' the suhject matter of the litigationialsogdoes
not by itself determine that a person is not an expert; All

‘of these pOints_were illustrated in the case R. v. Tenale

(1982) which found the anthropologist qualifiedias an expert

because of his research'techniques, study of a comparable

group andtapplication‘of theoretical framework, despite his

o !
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change in-specialization, relative youth and-untamiliarity
‘w1th the group on trial.

The d15c1p11ne of anthropology by award1ng graduate
degrees at unlver51t1es gives a paper qualzfxcatlon that is‘
acceptable to'courts. Journals by publication of papers -
oontrihute inra like manner, There is no ‘uniform method or

body with the authorlty to deflne elther spec1allzat1on or

;g,competence of anthropologlsts. The appl1cat1on of the term

expert 'is one that cannot be def1n1t1ve1y awarded by the

1]

dlsc1b11ne \but 1ts members, through con51stant wvork of

.acceptable qual1ty, can demonstrate to the courts what: types

. of qualities an anthropological expert should possess;

The d1sc1p11ne does have a concern for the professional

3

‘respon51b111ty of its members. The Soc1ety for Applied

iAnthropology in Canada has a committee wh1ch is worklng on a

~paper to outline the ethical guidelines for applied
“anthropologists. Theyvare makingQrecommendatlons_for the
conduct of research the dlssem1natlon of knowledge,
relatlons with students, and relations w1th the pUbllC.
Anthropologlsts and lawyers have also noted that the role of
;profe551onals must be determ1ned by their own d1sc1p11nes
(Rosen 1977; Friedman 1909- 10). Rosen (1977) believes. that
anthropologlcal assoc1atlons should formulate standards to
gu1de those acting as expert vitnesses. These standards
should be recommendat1ons not requ1rements, and be w1thout

sanct1ons of any_sort.

+
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Two mazn issues that may be addressed by such |
gu1de11nes are what is the primary funct1on of prov1d1ng
anthropologxcal evxdence, and what~obl;gat1on should there
be on'the"anthropologist to. publish'his flnding’ Redfield
'sa1d .that the soc1al sc1ences are scientific in that they 4 i
are concerned with telling "What Is, not What Ought to Be
Iand because they ’exercxse object1v1ty, pursue special
knowledge,‘and move towards systematlc formulat1on of thxs
knowledge (1966 191) He held that soclal science has
‘soc1a1 uses wh1ch 1nc1ude the gu1d1ng of dec151ons in the
:management of human affa1rs, and 1n the test1ng and
development bf soc1a1 values. There is a moral obllgat1on on
| soc1al sC1ent1sts to ensure that the1r own moral values and .
_b1ases do not 1nterfere w1th their sc1ent1f1c study of
soc1ety. Thls object1v1ty may be stra1ned when expert
witnesses are mot1vated to help a side win a case. Ethlcal
'guxdellnes, whlle not belng capable of e11m1nat1ng th1s
problem; could give a w1tness a gu1de11ne to follow in
'present1ng his mater1al in court," | . *

The obl1gat10n or the right of the anthropologlst to.
puhllsh research conducted for the purpose/of litigation is
an issue that“should,receive some'guldance from the ' ‘
dlsc1plzne. The Society for Appl1ed Anthropology in Canada
'(1984) has suggested that anthropolog1sts should not consent
to employment from wh1ch the. data would remain permanently

confidential. The Soc1ety does recognize ‘the need for

onfldent1al1;y dur1ng 1mmed1ate perxods of the pro;ect.'



This ieula be especially important in litiéatibn‘for‘a
period tth'extehded tp the expirary date of the last
possible'appeal.,The priVacy of individuals and groups must
also be protected. o

»

. Jones (1955) advocated that anthropologists who appear
as witnesses should publish their research undertaken for
" the case. His opinion was in the context of experts‘
appearing before commissions yhen they have not necesserily
‘taken one side or the other, but most often appear as
neutral'experts‘éalled by the investigating body. In this

k4

situation publication would not breach any-éonfidence.

b | | 137

‘Wolfgang (1974) dlscussed the obl1gat10n of an expert who 'is

called by one party in litigation to publlsh hxs research .
results. He stated that he would publlsh results if they
‘were contrary to the case of his* employer and he was not
thereiore ‘used as a w1tness. ‘He did not d1scuss whether he
:;would wa1t until they wouldi:ot appear and be potent1ally
ublllzed_by oppos1ng counsel agalnst his employer,on an

appeal.'He did however state that he would so publish even

',knohing they would be qsed”ih similar litigation against

'

‘other litigants in the‘posftion of his employer. Because his

research supported his employer he was not nequ1red to
actually take this step. The pos1t1on he" took appears to be
'that it is more important to share good research thh the
[commun1ty ofﬁapthropoloé1sts, than to suppress 1nformatxon
“'1n the 1nterests of one’ 11t1gant Thls 1s a d1ff1cult

dllemma whlch sh0uld%rece1ve gu1dance from the dxsc1pl1ne.

ERREY
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vl o ’ . ' \ ’
= . F. Conclusion : \ ' )

*

. & There are potential dapéera to anthropology in the
possibility of'increaaed/use of anthropologists as e}peft
witnesses. Some of tPese have been discussed, such as the
motivation'for actiﬁg,‘the temptatien to conduct‘biased
‘research, the congérn that lawyers force experts to omit
knowledge detremenfal'to the case, the coneern over what is
the truth and the des1re for standardized professional
‘responsib111ty These 1ssues prlmarlly concern individuals
who‘are actlng as experts. That is they are concerns of how
an expert should react to his employment as an expert, how

he must‘relate to the court situatién, and whethef he must

act in a manner as dictated by the court or in one
consistant with the actions of other anthropologists.

An issue whichwmay be 6f greatef~concern we the
'd1sc1pl1ne as a whole than to 1ts 1nd1v1dual members is the
p0551b111ty of anthropologlsts bécom1ng advocates. Other
/profe551ons, most noteably medical spec1a115ts, have experts
who act solely for one)type of 11t1gant and never.for the

- other. As an art1c11ng student the author was given a list

wof doctors to employg}f our cllent was a pla1nt1ff and a

wsecond 115t if our client was a defendant. If cases using
fanthropolog1cal ev1dence start to call’ experts on both sides
on a regular basis the potent1a1 GXIStS for such a division
among members of‘?h1s d15c1p11ne. |

oﬁ cour'se legztlmate dxfferences of 1nterpretat1on and
'a‘varlance ;n acceptance of theoret1ea1 models ex1sts.among‘

-
P
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anthropologists (Rosen 1977), Such differences, can

reasonably explained. It is unlikely however that opposing:
) [

sides to a case would always find such naturally occuring

academic variance by chance. What could happen is opposing

"camps" of experts being informally trained through repeated

.use as experts for one side or the other in cases involving

Indians and the government. Many anthfopdldgists are o
naturally biased in favour of Indians and would prefer to

represent the side of a case spppofting the Indian's

‘position. Such a bias is evident in a discussion by Manners

(1956: 73): ﬁ
A | waé present at'the meetings7of the American
Ethnologicai Society . . . when one of the persons .,
. . asserted categorically that the Justice
Department was reduced for the most part to a
rellancé:on young graduate stpdemts and otherwise
unproved anthropologlcal researchers because |
reputable anthropolog1sts w1th exper1ence and
detailed knowledge of part1cular Indian gr0ups could
not be prevalled upon to accept "employment agalnst"
the Indlans. .« . |
.In any ease, such was the climate of opinion'at
these meetlngs that the speaker was' roundly
applauded for the forthrlght defense of eth1ca1
-anthropologlsts and the unflatter1ng allus1ons to

those - who were apparently unethical enough to accept

ekan a551gnment w1th the Justice Department. And such’



it would be apﬁropriate‘to defend those /working

\"wm\‘ // M‘/v
The general feeling, as Manners states, is that
r1ght -thinking people must properly assist Indians because
of all the past wrongs committed aga1nst them. Giving expert
evidence for a side opposite to Indian claxms is construed
as acting agalnst them. Clearly there is a strong bias here.
This . 1nd1cates ‘that at least these. anthropolog1sts believe
they are acting for, or assisting the Ind1ans advance thelr'
legal claims. This is being an advocate, not a scientist.
Lawyers havinq been trained in the use of precedent and
relying on repeatmg actions in a cons1stant manner, ‘often
will employ 4d person who has prev1ously given evxdence on an
issue as an expert in subsequent cases. Anthropologlsts who
act as experts .for Indians soon become known in the trial
iawyer network.and—will'likelyrbe employed in a similar
capacity in future 551515. Once the Crown starts to use
anﬁhrbpologists as experts in'opposition to the Indian's
‘experts, @ second Qroup may be created. This di?ision’into
Indian'and Crown ekperts could be accentuated by the
reluctance of lawyers and clientsvto employ some one who nas
once represented "the>other side". Such‘people'are sometimes
perceived as unreliable, turncoats, or mot1vated by reasons

SN
other than the desire to help. The fact that such a person

may be providing unbiased research may be overlooked.

v e - *
1
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"1f this resulted the discipline of afithropology could

| suffer by being split into two biased camps, or by having
the appearance of having such a split. Steward addressed ?
this vhen he stated (1955: 302):

If anthropology is to maintain a scientific
standing in these cases it must recognize that it
‘would be truly ombarrassing were persons holding
identical theoretical views to intetpretvthe same
body of evidence in opposite wayé‘because they
happen to be wi ‘1esses for opposmg stdes in a
particular case. Sympathy for the Indians or the
taxpayer, monetary considerations, ¥nd other factors
perhaps subtly influence the witness, but I would
like to'think that they aré insignificant, that the
cynical statement made to me by one of theulawyers
for a Plaintiff that "of course witnesses
suppressed, twisted, and misinterpreted eyidence in :
order to win their cases" is not true. . . ; What is

. crucially important isvth&g the failure to clarify
reasons for diségreement between witnesses--and in,
some cases to show that there/iS‘reoIly very little
disagreement--discredits Anthropology a§ a science;
confuses anthropologists themselves, and must
certainly leave the Commission. in great doubt as to
what the truth is.

At present this problem doeb not exist in Canada. A

‘large portion of the anthropologichl expert evidence that is

\



given is presented to Commissxons or Boards of Inquiry which
do not tollcw the law of evidence, and which are nét .
condUcted on an advesdrisl system. Anthrocologlsts can
prd&ent the1r evidence in such 1nstances in a scient1£1c
manner, thhout accusation of ?5as. It is the court
situation w1th the rules of evidence and the requ1rement for
.taking sides that presents the major danger. This however‘
.can be:overcome. The law permits-thé’appointnent of court
experts, who g;ve evidence on the scientific issues'withcut 
reference to eéther side. Both sides have the righ; to
cross-examination thereby putting the evidénce to the
closest scruteny. It has been.cuggested that most disputes
could be settled more easily if experts could discuss and
share information rather ;han acting as antagonists (Laur1e
1955). Such sharing of information is done in the normal
course of academic researCh,:and if information was =~ ,,
presented to the court by one expert, dt'wouldvleave'the
‘resolution ef the issue to its proper authority--the court.
There is provision‘in.thealawvfcr court appointed
experts, and precedent for their use. Their Use would not
replace the Eighs‘of both perties to the use of experts, but
.would add a neutral expeft, balance expert evidence when
only one party produced one, or provide an expert when
neither party called such ev1dence. A lbbby by WV?QEL
anthropological associations of the courts, ;aw societies

and governments could encourage the use of experts in this

manner and reduce or eliminate a potential split in the



discipline, . .
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-~ VI. CONCLUSION
d This thesis attempts'to contribute toltwo‘discipiines;
and w1th1n each to advance the discipline of anthropology.}
For the dlso1p11ne of anthropology, this is a study of
nanother d15c1pl1ne that ‘is normally closed to out51ders—-the
legal system. It does not study the whole system, but o e
‘hselectryely looks at that part of the legal system Whlch
;:uses anthropologlcal knowledge——thé courts. By exam1n1ng the
use. of anthropologlst expert w1tnesses in- court one gan
vunderstand not only the court'’ s development of‘knowledge in
an area ex ernal to 1aw and how this external knowledge is
1ncorporate 1nto-legal reasonlng, but what 1mpact
h anthropologywcan have on- thlS other dlsc1p11ne.
| ‘The f1rst part of the the51s demonstrates Eegaf
.'concepts, the legal system of knowledge Whlch is bounded by )
'statute and precedent and rules of ev1dence that can allow .
-external knowledge to 1nfluence the law. Th1s is presented ‘
to glve qpthropologlsts an understandlng of how they can f1t
1nto the trial process and what the 11m1ts of the1r
vcontr1but1on are. While an anthropologlst s contrlbutlon 15 ' #
| 1m1ted by the questlons he is asked the contrrbutlon of .
. anthropology is’ un11m1ted in its potent1a1 value." . |
e ThlS is an anthropolog1ca1 study of ‘a part of the legal
s-yStem in order-to gain a better un ‘rstandlng of ) w
h'anthropoiogy's contrihution tojknpmledge,‘ | | k‘l \

To the discipline of law this thesis provides an_

’

'munderstanding of a source of'knowledge.that'is‘not'used~to’ o
‘ 'P . ‘ ) l ‘ . .‘ & ‘ ‘ "
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its fullest'possible extent. It‘shews that sone law making
:?gecisibns are based 6nyarbatrary'rules set’down‘withoute
consideratign of sbcial‘and’cultural‘factows; fhé legal
| profession is only recently beglnnlng to become aware of the
'_impertanee_ot,soc1al con51derat1ons. Anthropologlsts can P
: ass}stvin‘this awareness. f‘ o o | \
The use of.soeial,SCﬁentists,as experts, however, is
lsadly underdeveioped in'Canada. There are very few reported
- cases,.and it is easy to'speEulate very few unreported'ones
as well, that use anthropologlsts as experts. Many of those
gases which d1d employ anthropologlsts appear not to have

( utlllzed the: expeﬂt to the fullest extent ﬂhat may "have been
. .,5 -

p0551ble.5 N :w

-1dea of the usefullness of’ anthropologlcal expert evidence.

EThlS applles to lawyers representlng Ind1ansband members of.

repr sent1hg"t“ehopp051ng part:es."“
There are no legal or academlc reasons why soc1al

sc1ence ev1dence should not be greatly 1ncreased in use. The

cases show that such ev1dence 1s needed and should be used
'e r} E . ) .

?more oftene
B . vz Anthropologlsts could make lawyers aware of the1r

: ava11ab111ty and usefulness as experts. This could be done‘\

/
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by attending legal conferences end.presehting papérs'on'
theirfparticipetionAin casesi'by joining pro}essionalr
associations that inchdes lawyers aud ethnic'groups,.end by
publishihg:papers of.their experiehcefas experts in,le§a1
'joutnais. While it would not appear to be judicious to take -
out advertisements offering services'as_expetts, it would be
_useful to create an awareness‘of the.usefulness of such
assistance. | | | @ |
Anthropolog1sts hired to act must ensure that they have»
no personal conflict wlth the p051t10n of the side that
hlres them. They w111 be asked to. grve only that ev1dence
which supports their cllent and must\be able to do so with a
free consc1ence that it is the best ev1dence they can- give.
Whlle supportlng the,vaf%e of anthropologists as
.eiperts, both anthropologists and 1awyers'should be Cateful
vthat such experts do not replace or overshadow the value of
‘natzves as "experts". Native. wftnesses should be used w1th
anthropolog1sts as a team to give the most complete ev1dence
.p0351ble. o y , o ‘bfvnw' , L ,‘%
» .

Anthropologlsts actlng as w1tnesses should- make"
o :

themselves as fam111ar w1th the case as possible and utilize

o

, all sources to do thls..Alxqgﬁghothe B awyer may be-unw1ll1ng
or too busy to encburage fulﬂkpart1c1patlon, it should Be

.\

; sought EThe w1€ness should ensure that they are fully
Wbr1efed in, the term1nology they should use, the types of
q estlons they ‘will be asked what supporting mater1als am@ﬁs

axds they are expected to brlng and their expected

iy [}

v ’ i
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participatien with the- other witnesses.‘

with‘ae inerease-in the- use of anthropologists as
'experts the t1me should come when the two d1sc1p11nes of
_anthropology and law can be’ ut111zed as a team to obta1n the .
best p0551b1e future for Canad1ans of all ethn1c and social

.groups.

-
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