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The gomnn'tumovemant i; Alb.rti began-with a campaign for
réform Sf property laws. Property rights were of , particular
_concern to piopeering women\who worked side oy side with men .in
developing the .West but were denied the products of their
Llapour~during marriage;- As a‘resu’t of'sexNally discrimina;}ng‘
rules of law, most marriedqwomen were wholly dependent on their
husbands for their economic well-being. Ih the event of their
husband's death, or fbllowing separation, farmers' wives and

L .
theirr dependent children freguently faced extreme har%§hip or,

\ )
in some cases, destitution.
In response to the plight of married women on the Canadian

prairies, feminists(qalleb for legxslation"restoring the wife's
’ N v . -

traditional dower :1§ﬁfg in her deceased husband's eétate and a
guarante?d interesg_‘iq,ﬁfamily property during her husoand's
EB lifetime. From 1913££6 l917ﬁfeminists' activities in Alberta
focused on Che’struggle for female suffrage but women never
lost sight- of the issﬁe of reform qf propérty>laws. Indeed, in
the ‘minds of most Wegtefn '5qffragists the two goals were
intimatély linkea. Thgy believed that feﬁalé suffrage was only
a prelude to better lawsr.for‘ the protection of womer andf
childrén.. | | . N "

The achievement 'of dower legislation in 1917 'did " not

"ignal an end tofwbmen“s strugglé for legal recognition of the

e . oL / .:,-.i'v—
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matrimonial par&neréhip. Disillusioned with the Llimited

provisions of the Act, and the narrow interpretation placed'on
‘ ' LA
it by the courts, women continued to press for more radical

reforms. This second stage in the campaign for dower rights

gave rise to demands for community of property legislaéion d

-

granting: a mofe equitable division of property acquired by

wife and\husband during marriage.
Theipémpaign.forldowe:.rights, being waged in all three
prairie provinces, was spearheaded in Alberta by the Women's

Christian Temperance Union and Local .Councilyg of Women of

L “y . .‘
Canaaa. As the -number gf provincial women's- clubs and

N -

. ' \ '
associations grew mapy joined in tHe strqule\to secure a right
. Yo
to” the wife in family property. In 1916, when the uUnited Farm
wWomen of Alberta won independence as.an autonomous farm women's
‘ . - 2

. . / , . :
organization, rural women took the leaa in the debate over
. *

married women's property rights.

with the *assistance! of Irene Parlby, Miﬂgster witnéut
Portfol%o in the United Farmers' Government, farm'women finally
succeed;d in‘bringing a community of property bill before tne
provincial legisléturé in 1925f‘ HoweQer, iﬁ~l928'the special
cémmit;eg.’ppointed to”'nvest;gaté provincial laws coHcerning

..
married women's p ty rights recommenaed against its

adoption and the bill was defeateq. It would take anBthr
. ' ‘] .
torty-six years before married: women in Alberta .achieved .an*

equal share in family property - and then only after yet
another farmer's wife, Iris Murdoch, f@iled!in ner c¢laim to

share in the value of the farm which she had helpeq/to tAild.

-V-
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This study began with quéstions concerning the nature of

~,

. -
.the women's movement in Alberta and tne extent to which the

Aqﬁthly successful campaign to win the vote for women is
respresentative of success in achieving other reforms. 1If, as
has been ar@ﬂea, the achievement of female suffrage was largely
due to the unique partnership that eiis£ed between pioneer?ng

women and men in the Canadian West, the pattern of easy victory
‘ N
ought to pe repeated in other areas of reforms for women. In

order to test this hypothesis, an enqujry into tlHe campaign for
\y .
married women's dower rights seemed particulariﬁ appropriate

oy~

~since its aim was a more equi\gble sharing of the products of
the pioneering partnershnip, that is, the recognition in law of

tne wife's interest in family property. The purpose of this

~. . .
study, then, is to shift the focus of enguiry from suffrage to

the reform of property rights in oraer to gain a broader view

of feminists' activittes in Alberta during tne first decades of
. ' ) ‘_ ‘

this century.

The women's rights movement of tne lage nineteenth and

early twentieth centuries was based on a wide~-ranging programme
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of political, legal, social and economic reforms aimed at.
improving the condition of women. Many feminists saw weman *
suffrage as the means by which their larger goal; of fuil and ’

equal citizenship guaranteed in law, might be achieved. Yet,

the campaign to win votes for N ham been allowed to
dominate the history of the Canadian women's movement,
This distortion of emphasis has sometimes led to a narrow

interpretation of women's political aims and has contributed to
¢
Q! view of the movement in Western Canada as peaceful, popular

and short. Indeed, Catherine L. Cleverdon, the first historian

- «

to study the woman's suffrage movement in Canada, comment ing on

the campaign in Alberta and Saskatchewan, states that in the

newest of the provinces "1t was only necessary to arouse enough

general interest in the issue to ask for and receive the

franchise'.1

According to Cleverdon democracy triumphed on the Canadiamn

—

prairies, as it ' did in the western United States,
oecause men were quick to tecognxze the important contribution
women. had made to the settlement of the West ana were tnerefore

more willing to grant women a greater sgnare of political

power.2 In his introduction to a recen- edition of Cleverdon's

book, Ramsay Cook reiterates this theme, linking farmer's

support for female suffrage to women's "role as equal partner

in pioneering conditions™ which maae it ‘difticult for ‘theut
b4 .
huspands ta “fall back on the argument of the different
3
L

LN
spheres -Other supporters of the "frontier thesis" point to

tne early endorsement of woman suffrage by 8such powerful, nale

ad \,

'~
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dominated organizations as thq Grntn-crovcri of Manitoba and.
Saskatchewan ind.thc Unitod'rntmori of Alborta;as evidence of
greater sympathy in the West, than existed in the East, toward
women's political demands . .

- While it is clear from their own writings and memoirs that
‘pioneer women understood the inpbrtancp of thelr contribution
to the opening of the West, there is no evidence that wamen's
equal work inevitably led to greater political equality between
tho'nexes - even on the frontigr.‘ {

A more plausible explanation for the alliance between
farmor; and suffragists in the West is offered by Paul Voisey
and Carol Bacchi, who suggest that shared social, ecégngic and
moral reform objectives formed tne basis for co-operation
between rural feminists and Western proqressives.5 Bacchi\w

argues that this Happy partnership nelped to increase the

«political consciousness of farm women anc provided them with an
alternative for radical social crfiicism.6 As a result,
Veronica Strong-Boag, sees the‘emergence of "another brand of
female reformer® on the prairies whose roots lay in .the
agrarian reform movement and -who was more critical of existing
social and economic strhctures than her Eastern,!mlddLe-class
counterpari.7

Although historians are beginning to chalienge the theory

of frontier-as-equalizer, debate concerning tne women's
/

movement in Western Canada continues to focus on the campaigrt

for female"suffrage. If, however, we turn our attention to the

1]
prolonged struqgle for legislative dower in Alberta, .a very
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; | .

duf.qent picture of the wo.un'n movement in that province
emerges; one .that not onl }f.urghvor cxpos;. the weaknesses of
the notion of frontier domoéracy -#n Canada .out aioo raises
fundamental' queuions' concerning tamilylulatiéns. to reveal
battlntghy p:o’urvid on. the prairies.

h;c;m ¢he opening dqbate. 'O'VQt dower rights in 1909, which
marked the first atin_;inqs of a Qomen's rights movement in
Alber.ta, through nineteen years of continuqus, often Neated
campaiéniqg, femin.is‘ts fought for the protection of married
women and greater personal control® over their future through
the guarantee of a~c‘learly defined iptere.st in law in family
prope;ty. / .

In order to provi?e a background against which the
campaign .forvmatried women *s dower rjghts in Alberta ‘can be
seen 1i1n perspective, a brief discussion of tne evolution of the
law as 1t concerns the married woman 1 provided in chapter
‘one. Parti'cula;' el;\phasis is placed on tne status of women 1in
relation to property rignts during marriage. The impact of
legal traditions on the position of women ‘!nb turn-of-the
-century Alpberta is discussed.in chapter two, to:;ether with an
examination of the first stages of the fight for homestead
dqower beginning in 1903. The achievement -of dower legislation
in 1917 and its consequences in .Aiberta i’s explored in chapter
{hree, along with a discussion of the cnanging nature ‘of the
d?bate over the married woman's claim to a share in family
property,. By the mid-1920s the campa‘\g_n for nomeStea‘c'i dower

. . Al
nad led to demanas for a more equitable sharing of family

T o -
1 - » , ) A
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assets acquirea by the joint efforts of both spouses. In order
-~ “ . ! '

to facilitate this debate the government appointeq a committee

o ] ' ’ .

to .investigate provincial legislation as it concerned the

I /.

married woman's property rights. Chapter four deals with the
committee and its enquiry into community of property which led

. to the defeat/’f_,the pértnership principle in Alberta in 1928.
“ -, ' _
\

‘



Marriage is the only ' actual
bondage known t¢o our law. <There
remain no legAl slaves except
the mistress of every house.

John Stuart;ﬁill, 'i
The Subjugafion of Women.

Chapteq/i

i

The Married Woman And The Law: An Historical Perspective

——

As a tool of pdblic policy the law nas nistorically been
used to maintain and enforce traditional sex/gender roles,

A

. perpetuating what one writer describes -as "the oldest mdst
f;rmly entrenghed caste system known to Western civilization".2
Rlles of lawfthat discriminate on the basis of sex alone have
imposed saevere disabilities on women and the married woman in
particular.” Although more than a century of women's reform
activitles, together with‘an increased concernt for indivxduQI
rights, has led to tne gradual dismantling of a legal regime
WEich, for hunareds of years, deprived a woman of her*riqhts il
laQ during magriage_and enrorced a wife's cohpléte obedience tc
4

her husband, Véstigés ofrthe gld rules remain to this day. -

- ’ _6_



The cultural origins of'the subordination o©f women are

“ancient and complex and probably had their genesis in

prehistoric times.5 However, the codification of ‘social

relitions‘ placed égtablished cultural practices a" a legal
foundation adding the weight and authority of law to sex based
fnequal%ty. The philosophicai justification for laws that
&iscriminated on the ABasis of sex alone was rooted in the
traditional be¥ief in the "natural inferiority of women‘".'6

In spitef of even the most oppressive sexually discrim-

S, »
r—

Sk Lo . o
inating rulées of law, individual women have actively partici-
‘pated in the lives of their communities in every age for there
has always been a significant gap between accepted theory and

acknowledged practice.7 ‘Moreover, laws concefning womegy have

v

changed over the centuries to reflect developments and shifts

8

in attitude. As »\}illlbe'shown,~ in' some cases chlnge brought

beneficial protectiopé for women, but such intervention was
typically paternala.ilc in intention and-%idnnot significantly
alter women's subordinate legal status.o9 Tnis is particularly
true of the married woman who upon betrotnal underwent a form
of "civil death";lo . . o

The theoretical opasis for a woman‘s,loss of legal

persSquity through marriage nas 1ts antecedents in ancient
Greece and Rome and the traaition of the "Perpetual Tutelage of

1 . . . g
1 Following this custom, a woman was defined as a

Women",
minor who never grew up and was subject to the absolute
authority of the male h=ad of her household for her lifetime.

This was literally so for Greek women who did not pass, upon



marriage, under the guardianship of their husbands. The Greeks
believed the 'family to be * "inextinguishable" and women,

therefore, remained members of their biological family and
under the power of their father or nearest agnate.lz

The position of women in ancient Greece has, with reason,

been compared to that of slaves with the exception that women

-
’ L [} .
could not be emancipated.l3u In this most male of societies, a

» S ¥ L -
woman cauld not hold citizenship, she $ad no political raignts
or legal capacity and, as subject of her guardian who in

earliest times held life-and-death powers over her, a woman was

ngz\icee to dispose of her own person in marriage.14

Ancient Greek law defined women's function as primarily

15

utilitarian, Isolated within the gynaeceum, or women's

guarters, and deprived of a public existence, women ubere
expected to provide male heirs for the preservation of “the
family and its religious cult. Failing this, women themselves
could serve as conduits for fa&ily wealtn. The law provided
that a daugnter cguld inherit property but, unlike ner
brothers,. she held it only until such time as her son reached
the age of majority when he then “entered 1nto possession of
the éstabe" and paid "alimony" to nis mother.16

The religious functicn of the family, on the other hand,
could only pass through the male line. ?hus, if thé'nead of a
Greek household died without a surviving son, his successor had
a duty‘fo ma;}y his-heiress and to "sleep with per at least

17

tnree times a month". Isaeus, a contemporary observer,

states tnat tnis legal reguirement often led to a competition



Y 4

O .

for Uhalthy}hexresses and it "frequently happened that husbands

18 Such forced

[wereT'deprxved of their wives in this manner
unions do not seem to have been .universally practlced however
In Crete, for instance, an heiress could refuse toomarry/K/
ﬁext-ofekin if she agreed to divide her inheritance with him.19

Althougﬁ a Greek woman could hold property during her
lifetime, as a legal minor she was p?bhrbited from disposigg of
it by will. Bawthis point, 1saeus writes, the law was quite
clear for it’ :expressly forbids any child - or woman - to
contract fot moreithan a.bushel of barley'.zo-

The traaition of the Perpetual Tutelage of Women was
.formalized under Roman law which, until the end of the Punic
wars in. the second eentury B.C., maintained) an\strictlyﬂ

patriarchal family structure. During the earliest period the

male head of the household, the pater familias, held absolute

~
power over the life and property of all family members.zl

Under the Late Empire, the patria potestas, or power of the
father, was considerably eroded as his authority came to be

L
seen lgss as a gift from the gods then a concgssion of civil
‘

authority.22 As a result, his dependents, including his wife,
received greater rights and freedoms.23
In Roman law ja woman was said to be in manus, or living
24

under the hand ofy her father. Following marriage she was

AV
"born again" into her bridegroom's gens, or. house, and became

the "daughter of her husband" who assumed authority over ner.z5

By the third century B.C. the institution of manus had fallen
into disuse and a form of marrif@ge which allowed the pbride to

‘ :
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remain under her father's rule was recognized in law., Known as
"free marriage", these unions were probably é&reated in - an
attempt to prevent patrician property from falling into plebiah

hands as a result of mixed marriages.26

As the practice of
free marriage became increasingly common, it was also a means
by which'women achieved a dcjree\gf imancipation. A woman Qho
was not living under the absolutg‘power of her husband could

obtain a divorce and following her father's death, could become
' 27

her own mistress, or sui juris. She s8still required a

guardian to administer her property but, according*to Gaius, a

contemporary observer, in most cases this was a mere férmality
/ Y
<and "women of full ‘age“transact{ed] their.own affairs".?28

o . ‘

Even under the less rigid rules of the Late Empire Roman
women were without political or civil rights. They were barred
from holding public office and could not gﬁve evidence in

court. While inheritance laws no longrf\d}octiﬁidibod on the

basis of sex aloqgl a marriediwomén wh6'hﬁd:fa?l§§;§5é6toduce a
male heir could not reoeivé "more chgn:'dheﬁténéh of her
husband's estate".z9 Howeyer, women had benefited from a
general relaxation in family law and a married woman of wealth

could exercise a great deal of personal and economic freedom

-provided her moral behavior was beyond reproacn.30

R}
.Despite the improvements’ in married women's legal status
during the Lafe Empire, some of the more stringent aspects of
the ancieng rules were incorpo;ated into Canon Law and through
it gasﬁed:td the English Cbmmon Law.31 It is in the common law

that traditional sex roles were most clearly defined. Indeeqd,
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"mnrital law was so specific it,léa'E.T., author of The Law's
) f , -4",' » .
Resolutiofs _of Women's Rights, publishgd'in,1632,,torqonclude

o _ : ¢ _
that at common law "[a}ll [women] are understood|either m&%rled

or to be married, .and théiri desires are subject to their

husbands* .32
’ At common law all women wérs ‘subject to phé most

oppressive sexual disctiminatibn in the area of public law,

According !@the anonymous author- of Tl‘fe Law s Resolutions on

Women's Rxghts, as hejrs to Eve 8 transgressions, "women (had ]

no voice in Parlxament, they,dmade] no laws, they abrogat(ed]

N
., L33 Laws excluding women from the'pnb&ic sphere were well

none
established in- England by the thirteenth century with the

'I/result'that “[iln the camp, at the council board, on the bench,

'in the jury box" therg was no place for them.34 %

A

In the area of p:ivate law, however, a \Q;gle woman or

widow, a feme sole, had almost the same rights as a single

man.35 Except where she was disqualified by primogeniture for

as long as it prevailed in England, 36 she could inherit
property «and hold land "even by mxlxtary tenure . . . own
chattels, make § will, make a contract. . ;sue and be suéd".37
If she were not under age, a single woman could manage and
control her own lands and property and retain all revenues
]

arising from them,, Following marriage a woman became subject
to her husband. Her rights in privane law were lost or
suspended and her personal freedom severeiy timited., ~

The theoretical justification for the suspension of a

woman's legal existence during marriage was the feudal doctrine



v

"ofi coverture which continued the .legal concept of the married

woman as a perpetual minor. In The Laws Resolutions of Women's

‘Rights, E.T. states that at common law "every Feme Covert

(margied woman] is.a sort of infant . . . her husband is her
stern, pr;me mover, witngut whom she~qpnnot %P much at hoﬁe,
and less abroad".38 This is also tN& view of a more mBdern
authority on the common law which argues that “tﬁe main idea
which governs th;.IGW‘Of husband ahd wife is ., . . that of the

guardianship, the mund, the profitable guardianship, which the

husband has over the wife and over her propérty”.39

3,
The notion th’t the husband's guardianship résulted in the
B bhd N :

loss of his wife's le8al personality was given full eipréésion
by Sir William Blackstone, writing in the 1760s. In his

influential Commentagies on the Laws of England Blagkstone

states that:40 p//

By marriage, the husband and wife are one person in

- law; that is, the very being or legal existence of

' the woman is suspended during the marriage, or at
least is incorporated and consolidated into that of:
the husband; under whose wing, protection and cover,
she performs everything . . . [(she] is said to be
covert-baron, or under. the protection and influence
of her husband, her baron or lord; and her condition
during her marriage is called her coverture. Upon
this principle of a unicn of person in ‘husband and
wife, depend almost all the legal rights and duties
and disabilities, that either of tnem acquire oy the
marriage,

o .
|
Based "in part on biolical notions of unity of flesh of

41

-
husband and wife, tne doctrine of coverture has been more-

X
candidly described in modern times as resting "on the old

. J N
common law fiction that the husband and wife are one . . .
(which) has worked out in reality to.mean . . . the one is the

husband".42
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As a result of the doctrine of coverture or the unity of

husband and wife, a,married.woman:43

owed complete obedience to her husband; he had the
right to her abqa}ute fidelity, -to her society and
to her services e« o« + v His domicil betame her
domicil and her marriage vow laid upon her the duty
to reside with him wherever he might choose to live.
Her property, with a few partial exceptions, became

.t1is property and over the cQﬁ}d;en of their marriage

his rights were absolute. A Woman, in law,.
belonged to the man she married; she was his
chattel. ‘ :

A married man, in turn, was responsiole for providing his wife

4nd children with adequate maintenance and the protection of

‘4
.his home.46

*The rights and duties of husband and wife at common law,
while reciproéal, were by no means equal. For linstance, a
married woman who daeserted her husband without ’sufficient
cause, or who was guilty of adultery without her husband's
consent, automatically foffeited' her marital rights but a

deserting husband remaingd in possession his wife's property

46

and the children of their parriage. Nor aid her husband's/

desertion absolve a married woman from her duties as a-wife.
Except in the case of desertion with cruelty, she could be

compelled under threat of imprisonment to return to his bed and

board.48

While both husband and wife could sue for the restitution

of conjugal rights, the limitations imposed on her legal

capacity raised doubts as. to the wife's ability to act without

her husband.49 He, on the other hand, had the right to sue.and

—

to claim damages from anyone responsible for depriving him of

his wife's services an};society.so The wife had®no right to pe

[
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¥requently rested on the outgome.>!

puble standard discriminated against married
divorce and judicial separation. In law

’”v,eld to be a more heiigus‘crime than her

a wife's infidelity was considered
sufficient grounds for desertion by her husband while the court

held that "nothing but actual terror and violence™ could

justify similar action by the wife.53 .

The implications of divorce were also more disastrous for
women who.had forfeited both their legal rights and property as

a result of marriage. In the view of one Lord Chancellor a

54

divorced woman was.placed: .

in a state of outlawry. . .homeless, helpless,
hopeless Bnd almost destitute of civil rights. She
ls liable to all manner of injustice . . . [and] may
be wronged in all possipole ways, and her character
may be mercilessly defaﬂfd; yet sne has no redress.

Furthermore, the supremacy of the husband over the wife

extended to hig right to interfere with her personal freedom
-

and as late as 1840 tne Court of Chancery upheld tne husband's
common law right to pnysically restrain ner. In his judgement
fn R- v. Cochrane, Mr. Justice Coleridige staced gnat "[a]
husband had the right to pe excused (for having confined his
wifel] . . . 1f ne felt uneasy when he learned that she had gone
to masked balls at Paris with pérsons whom he did not know".54
Quoting Bacon on the common law concerning husband and wife,

Coleridge concluded that:°®

[flor the nappiness and the honour of both parties
[the law] places the wife under the guardiansnip of
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the husband, and,entitles him, for the sake of both,
to protect her from the danger of unrestrained
intercourse with the world by cngorcinq cohabitation
and a common réesidence.

It was Bacon's view that the law graented a man absolute
*power ana dominion over his wife”.includin§ the right to “"beat
her, but not in a violent or cruel manner . . . and may, if he
think fit, confine her, but he must not imprison her". 57
Following Bacon, legal opinion held that where he was justified
by his wife's misconduct ®"it is lawful for the husband, in
order to ‘preserve his honour and esgate[ td lay su?h a wife
under reatraint"s8 although, in 1852, it was decided that "a
husband had no such right at common law to the custody of his

wife as a parent has to the custody of a chila".??
The presumption in common .law that A married woggn could
not act without her husband's consent also gave riée to a
number of peculiar provisions in criminal law. For instance, a
married woman could not be held responsible for illegal acts
committed in the presence de her husband, although _this
presumption of coercion did not apply to murder or treason or
to prostxtutxon or brothel keeping; tq\)lacter being "such an
offence as the law presumes to be generaily conduoted by the
intrigues of the female sex, " 80
,I Mofeover, the principle of the unity of husband and yife
provided the éule that a married woman could not be an
accessory after the €£fact, except in the case of murder or
treason, since she had a duty so aid and protect her husband.61

In addition, coverture prevented a husband or wife from being

charged with the .theft of each other's property or with
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conspiracy since "a conspiracy required two conspirators and

they together formed but ono'f.62

Following from the principle of unity of husband and wife,

a married woman also lost control and management of her real

-

, :
property /to her husband who was free to use and, in some caa's.

 J
even @ispose of it as he saw fit.63 All rents and monies

arising e:t of the married woman's property belonged to hey"

64

husband although he could not alienate them. Any chattels

she brought to the marriage or acquired later became her

husband's property absclutely as did her personal property, her
paraphernalia.65

- The rules of common law did grant a married woman
possession of "pin-money® which took tne form of an allowance,
usually as part of her marriage settlement, but in the words of

one Lord Chancellor, a married woman's pin-money was "meant to

dress the wife so as to keep up the dignity of the nusband".66

All savings'out of pin-money belonged to ﬁhe husband.67

In addition, a ﬂ::tied woman lost her power to ;rlhsfer

68

her real property. She could not contract with her husband

nor with a third per:son.s9 She could be sued only if she was

Joined in the action by her husband, and husband and wife could
not sue each ot’her.70 Even her power to serve as trustee oOr
Bxecutrix was limited in that her husband was deemed liapble for

her breaches in trust.7l

Marriage, under the common law, has been described as "an

assignment of a woman's property rights to her husband, at any

r{ﬁe during coverture®.’? Partly in consideration of the

-



marrlcd woman's loss of property to her husband he was required

73

in law to provide her with the "necessaries” of life. As a

result, at common law a married woman was presumed to have her

husband's authority to pledge his credit for household goods;

74

even against his will. “It is clear"®, Bacon states, "that a

husband may by law be compelled to tiﬂ@'hcr nccos.arics, as

.
moat, drink, clJ//os, physics etc. . . . '.75 Howcvcr, the

courts tended to place a narrow xnterpﬂbtatxon on the martxed‘
woman's right to act as her husband's agent and from an early

‘date it was held that the husband alone had the power to set

F

househo&d standards. In 1672 Mr. Justice Hyde found that:76
The wife will have a velvét gown and a satin
petticoat, and the husband thinks mohair or farendon
for a gown and watered tabby for a petticoat is as
fashionable and fitter for his quality . . . . b Of

' absolute necessity in the cade of apparel or food

the law of the land . . . makes no pqrson Jjudge
thereof put the husband himself. “

During the nineteenth cantury “"necessaries™ were broadly

defined as:77

\ things that are really necessary and suitable to the
style in which the hushand chooses to live, 1in so
far as the articles fall fairly within the domestic
department which is ordinarily confined to the
management of the wife.

Thus, in reality the married woman who was living with her

husoand had the power to act only as agent of her husband's

8 and she had "almost po'kemedy to enforce her right to

79

will
support except her personal persuasiveness”.

As an extension of ner riéht to maintenance during
¢overture the rules of common law further provided the married

woman,w;:h1certsin rights to economic protection following her

i
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husband's death. Known as the wife's "“dower", thase rights

pre-date the Norman conquest and were recognised in the Magna
Carta by & special clapse added in 1217.%0 By this time the
earlier indefinite right of the widow to remain in her

ndshgnd'l home after hie death had solidified into specific,

8l

absoluté rights, usually in the form of property. From the

twalfth and thirteenth centuries it wae recognized throughout
England “that ~every man was bound by ecclesiastical and
temporal law to endow his wife at the t.me of the wedding'\but

legal opinion general&y held xhat “dower arose in consequence
of the bouhty of the husband".82

In its final evolved form common law dower was reduced
, .

from an absolute property right to thé married woman's interest
for-her lifetime only, in one-third of her deceased husband's

free-hold estates which he had held at vany time during the

marriage.83, This aower interesSt arose at the time of mg;riaqe,

existing as an inchoate right which was consuMmated foNowing

- [}
the death of the husband. It attached to the lands and thus

could not be defeafed by sale or dispostion by will without the

f
wife's consent.84 If there were no lands the married woman was

entitled to a dower interest in her huspand's “town house” oput

under certain circumstahces she could be cbmpelled by his heirs

85

to accept a "suitaple maintenance" instead. In addition to

her estate in lands, the widow could claim a "dower house” to

oe built for her or designated for her own use.86

‘ . o ,
As far as it went common law dower dia provide a measure

of security to the widow. It did not nowever, include chattels
7~

. A
~
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(furniture, farm equipment, animals and the like).87

Thus,
dowér offered little by way of protection of the widow's
livelihood or at least. seriously limited her capacit& to

provide for herself and her dependent children in the-event of

)
A9

her. husband's death.

As with the u;fe s right to malntenance, her dower right

il

88

wa:\ contingent on her good behav1our. ﬁoth'<lay and

‘ %
ecclgsiastical courtd held the view that a married/ woman's
89

El

misconduct should be punished by loss of property. . Thus, the

adulterous wife forfeited her claim to dower unleés her husband

voluntarily took her back before his death.90 A married woman

also lost her dower rights if the marriage was dissolved.91

The significant protection provided by dower lay in the

fact that it survived dispostion by will or by sale where

d.92

consent had not beem&qobtaine This feature of dower

interfered with'a married man's ability to dispose of his lands
since it cast doubt on the title by ensuring that the widow's
claim took priority dye: any otner. During the nineteentn’
céétury this very feature was defeated by statute in favour of

greater freedom of property alienation.93

¢

Furthermofe, while tne first Dower Act; passed 1n England
in 1833, ‘extended the marriéd woman's claim to 1include her
husband's equitable as well as his legal estates, it also
reduced her interest to lands held by hker husband at tne time
of nis death -rather than E*&se he nad held at any time during

the marnage.94 The Act further s;ated that "no widow shall be

]
entitled to dower out of any lands which -shall have been
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disposed of by her husband in his lifetime.oi"jby‘will".95 In

e

other words, her husband was free to dispose of his lands as he
saw fit and her dower right was automatically defeatéd‘by such
a diSpogition. Under theSe new provisions dower Nad become an

® . .
illusory protection since ft was made contingent upon the

-

husband not depleting the estat: during his 1.-ife'tim-e‘ oAr 'by
will. .

‘The pos: .. n of the married WOhanv at common law was‘
consistent . ;' ~he accepted view of ner §ex as by nature
impulsive, f. ¢ and indiscreet. Thug, Blackstone could'argUg
that:96 | |

; - even the disabilfties, whicn the wifé lies under,
are for the most part intenaed for her protection

and- benefit. So great a favorite is the female sex

of the laws af England.

In writing- his Commentaries, which became‘a standard Legal

text following its publication in 1769, Blackstone chose to.

ignore improvements 1in the law as 1t concerned tne married

[ 3
I

woman's property and, to a more limited extent, her power to

.

contract.9 During tne liattery part of the sixteentn century

the Court of Chancery had developed a device by which a married

woman could hold property "for her sole and separaté use" free

98

from her huspand's control. Over time, this device which

N

relied on the concept of trust, evolved into the institution of

a "wife's separate equitable estate".99 . ~

Intended to alleviate the rigor of the common law, tne

wife's separate equitable estate arose elitnher by agreement
between husband ana wife in which-case the nuspvangd held nis

s 4
wife's property as trustee, or as a result ¢f the court's
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intervention. 9l At common law a husband had ‘the right to
reduce'any rents or monies owing to his wife, her choses ,in
actidn, ‘into pos3ession and thereby under his exclusive
control.101 In order to do so, however, it wés theh necessafy
that he appeali to the Court of Chancery. Act}ng- on the
p;inciple that ”hé who seeks equity must do equity", the court
could refuse hiE’ right ‘until the husband agreed to provide

102

sufficently for his wife and children. Although a claim of

this kind relied on the husband's application, a wife could

take the initiative in asserting ner right to her "equity to a

settlement".103

s
>

-”Thé_wife's separate equitable estate created an important
preéedent in reéognizing A married woman's capacity to hold
property apart from heg husband; hbwever, it did have sefrious
éhprtcomings. Deveioped in part to' protect family property

from falling into the nhands of an undeserving husband,103 the

wife's separate equitable estate offered little relief to poor

105

or uneducated womgn. In addition, if a husband was ablé to

reduce his wife's choses in action without resorting to a court

-

of equity, there was no means tO ensure an appropriate
settlément for his wife and é%ildren.

Equitable remedies, as far as they went, did offer a
‘measure of protection against the harsp'rules.of common law but
their 1impact was' seriously weakened by the invention of
"restraints upon anticipation“.106 Intended to protect the

marrie? woman from -~ "her own weakness and her huspband's

extravagance or rapacit&”, this provision prohiobited a married

. 3a
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woman from alienating or in any way encumbering her separate.

107 1n face, the restraint -was a

property duri?g coverture.
double disability since it prevented a married *woman from
exerc;sing her éower to contract, which; as’estaglished ﬁndef
tge rules of equity, created a proprietary and 6ot a personal

108 Neve:ﬁheless, the doctrine of separate use did

liablity.
place financial resources into the hands of some married women
and beyond their husbana's control.

During the first half 6f the nineteenth century the growth
of capital ;nd indusﬁry, an .expanding middle ,class and the
spread of urbanization brought far-reacning social and economic
chanées which had a direct‘;mpact on women and the family. The
factory revolution and access to education opened up new
opportunities to women for work outside the home for wagés. At
the same time changing attitudes towards tne individual's right
to operate unfettered in the market place led to growing

dissatisfaction with the existing rules of law tnat

109

discriminated against the married woman's property. In the

struggle to secure equal property rights for the married woman

~reformers looked to the example of equity, arguing that "the

common law should be entirzly superseded and the principles of

Equity generally adopted”.llo

The first property concessions made to the marcied woman

during the Victorian era appeared under what is known as The

111

Maiins' Act of 1857. In the same year The Divorce ‘and

Matrimonial Causes Act, granted a separated woman the same

property rights as her single .sister.llz The Act further



-23-

'}

provxded ‘that a woman who had been deserted by her Tusband
ould apply to the court for an order té "protect any money oOr
property she may acquire by her own lawﬁul industlxvgr property
whxch she might become possessed of after such desertxon 113
Durmg the 1860s the @mpaxgn for legal reforms for women
xntensxfxed and in 1870 the British parlxament passed the ?Yrst
in a series of acts which attempted "to Place the law governxng

the property of the married woﬁan on a juyst foundetioq“.l14
The 1initial Married wemen's Progérty Act was a pale

Ll

version of the original bill which had sought to extend to the

married woman the same property rights enjoyed by.'dnmarried
wc’nmen”..lls Drasgjcally reduced by the House of Lords and the
Select Committec, the Act in its final form merely classified

speciﬁic property, primarily a wife's earnings, .including rents
and profits arising out of her freeﬁold estates, and savings,

as her separate property.116 It also limited a married

daughter's inheritance by will to a maximum of 200 pounds, with
the remainder to go to her husband except if her father died
intestate.117 Any property belonging«to a married woman which

was nor mentioned in the Act continued to vest in her husband
according to tﬁe rules of common laQ.

The Act of 1870 has been described as "an astounding
example of clase distinction" since it did not allow "the wives
of ordinary men . . .. the power to deal with their property
which the wives_of pegrs and other wives with settled capital

118

received under their settlements"”, It was condemned by

feminists of the day as "a compromise" containing "no
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principles at all".119 The "fuller and more complete measures”

+

sought by reformers were finally achievgd in. 1882 when
", parliament, under pressure from4inaividuaf§ and organizations,

provided to all married women what equity had given to those
with a ‘settlement.l?0

i3

The effeet of the new Act was to place the married woman
on an equal or nearméqual footing with her husband as regards

property. It provided that with the comnencement of the Act a

married woman had the right to contract, 121

peing joined by her husband,l22

to be sued without
to manage and control any

123 and to retain as her

property she brought to the marriage,
statutory separate prdperty any earnings or property gained by
her 'in her separate employment or by the exercise of any
"literary, artistic of scientific skill:'.124 The Act further

»
stated that:lzs

A married woman shall. . .be capable of acquiring,
holding and disposing by will or otherwise, of any
real or personal property as her separate property,
in the same manner as 1f she were a feme sole,
without the  intervention of any trustee. .
Despite these considerable improvements to the married
woman's property rights, the legislation did not signal the
revolution in domestic relations anticipated by _s.ome.”’6
Indeed, the new provisions did not apply to marriages which had

taken place before the Act came into effect on January 1, L883‘

and could be easily circumvented by settlements made before,
during or after marriage.127 Moreover, although the AcCts
abolished many of the proprietary disabilities ihposed on

married women under the common law, vestiges of tnhe o©old rules
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remained. For instance, the doctrine of unity was pteserved”in
the case(of a gift of property between wife and husband and a
third party; wife and husband as one received a half although

half of that went to the wife ai{her separate p::opert;y.'l'z8

In the short term, the courts, schdoled under the old ;uI;‘
of male dominance, proved a further impeéiment to the
emancipation of the married woman because they tended to
interpret the new legislation in a ”perversely; sharrow
spirit".129

To some extent the remedies provided, by™ the Acts them-
selves encouraged English judges in their elgptance to change.
When Shaw Lefevre introduéedAthe first bill outlining a new
propéfty regime for married women in 1868, he alluded to the
dilemma facing ref;rm-minded legislators in England. In
seeking to extend justice to the married woman the choice, as
Lefevre pointed out, lay between "the excegtional provisions of
Equity", which meant "eating into the principles of the Common
Law itself but leaving that law still in the fundamental
groundwork of the system", or abolishing the doctrine of .
coverture by granting "the married woman an absolute property
in her own earnings, fortune and savings" as wés enjoyed by
singie women and men.13‘0

Lefevre and his supporters, who included John Stuart Mill,
favoured the latter‘but Parliahent was not prepared to go so
far on behalf of the wife. It chose rather to eat into the

principles of common law by providing tne married woman with

the exceptional proteé%xons of equity and thereby avoid any
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serious challenge to the "general dominion which ,the law of

England attributes to the husband over the wife”.l3l As a

result, the newly acquired capacities of the married woman
existed strictly in relation to her separate property and
other areas of the law which discriiminated against the married

woman remained intact.132

The laws of Endland as of July 15, 1870 were received intd

_Alberta on September 1,A1905.133\ During the territorial period

the regdlations governing matrriage and family relationsws were

based on a combination of English law as it was received into

the Northwest Territories134 and the modifications made by
statute - and Jjudicial decision as interpr%;e by ‘local
magistrates.135 As the population increased the [Legislative

Assembly of the Territories -took a more "active role 1in

reégulating social relations in the Northwest. However, apart

—

from an ordinance passed in 1890 granting a married woman
separate property as provided by the Englxsh ‘Statutes, marxta%

law continued to be based on the old principles of common law

and equity.l3§ The doc* ! ~f unity prevailed. Indeed, 1in
many respects, tradit: . ander roles had been even more
narrowly defined by - itute law passed 1in England

during the nineteenth .= .

In Alberta a marrieu + =+ tock her husband's name,137 and
nationality,l38 his home became her home,]"39 and over the
children of the marriage he was the sole parent.140 Access to

divorce had been broadened by English statute in 1857 but

legal costs and judizjal discretion continued to discriminate

-
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against the married woman.141 Although the married woman had
gained control over her separate property, both real and
personal, she still had no rights in the matrimonial home held
in her husband's name or in property or income acduired by
joint labour wﬁth hef husband.  Indeed, folloﬁing ffos the
doctrine of coverture, her husband's gropietary Eight to her
services prevented a married woman from claiming any airect

142 As a résult, the

compensation for her domestic labour.
pioneering woman who worked with ner husband in building family
assets was entirely dependent ‘on him for her economic
well-pbeing.  Furthermore, in the Canadian West the wifeis

common law right to a dower interest in one third of her

deceased huspand's estate was abolished by tne Territories Real
143

Progergy Act of 1886,

As part of the Dominion Government's seitlement policy for

the Northwest Territories, tne Act introduced a Torren$ system

144

of land registration. Common law dower, whicn created an

invisible encumbrance on the title, was held to be incon;istent
with this attempt to rationalize 1land registration on the
prairies and was, therefore; eliminated.145 Hence, tne widow
was deprived of her‘traditional claim to her husbana's estate,
even tnhough the extent of her claim haa been greatly eroded 1in
English law in 1833, Denied a right to family property and an
interest 1n her husbana's estate, a ﬁarriea woman and her
dependent children were tnreatened witn extreme hardship and
even destitution in the event of ner husband's” prolongea

absence or death.
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This obvious injustice in the law was particularly
offensive on the frontier where pioneering women laboured side
by ‘side with men in developing the West, It is hardly
surprising then, that a women's movement emerged in Alberta
over the issue of reforﬁ of property rights.l46 In 1909,
shortly after the birth of the province, women began to call
for the restoration of some form of the wife's traditional
dower right which still existed in Eastern common law
prpvinces. Other women, familiar with the civil law tradition
of matrimonial community property in place in Quebec and some
American States, souglt legislation quaranteeing the wife an
interest in family property during her husband's life. The
initial campaign ‘was led by the Women's Christian Temperance
Union (W.C.T.U.), which had been active in the territories
since 1893, and local chapters of the influential National
Council of Women of Canada (N.C.W.C.). As the number of
prdvincial women's clubs and associésions‘grew, tﬁzir voices
too #ere joined in the call for better laws forngpe protection
of women and children. ’_;> -

In their fight for a "“fair aeal" reformers faced centurlies
old legal traditions rooted in tne anclent mytn of "natural
female inferiority". At the heart of éhe controversy over
dower rignts lay tne thorny problem of sex.,/genaer rcles. The

struggle for change was to be long and difficult.



It is Quite true that women have
been the unpaid servants of men,
What they receive of the g:ﬂ
things they come by some .marf's
bounty. Their claim is on the
\ grounds of compassion.

Nellie McClung

Manuscript - Personal Papers.1

Chapter 2

-

"Homestead Dower”: Home Protection AscA Peminist Issue
_ 1909 - 1917

- 3

The women's rights movement in Alberta be@an in 1909 with
a campaign for reform of propes;xw;aws. In particular, women
called for “equal r}éhts with men to "free" homesteads on the

f}ontiar, and laws guaranteeing the married woman a ‘"dower"

interest im her husband's estate. By 1913, the intense

campaign for equal homesteading privileges for women, being

-

waged in all three prairie provinces, haq met with litcle

-

success and became oogded -down in tne question of

federal-provincial jurisdiction over natural reSqurQes.zl It

continued sporadically until 1930 when Ottawa finally granted
Alberta and Saskatchewan control over natural resources. and

3 3
crown lands.

The struggle for dower rights, on the other hana, gained'

momentum, In part, it benefited >froﬁ the fight for\gemale

suffrage which became the central focus of the provincial

“
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women's movement from 1913 until 1917 when women wyon the right
to vote xn Alberta. Legal reforms and votes for women were
intimately linked in the minds .of most suffragists who saw
political rights as  the necessary first step ¢t¢o winnfhg
legislation aimed at better protection for wome? and children.
Initiated 4n Manitoba in 1907, the campaxgn for dower
rights was lauached two years later in Alberta. \In its early
stages, tne Alberta campaxgn was spearheaded By fhembers of the
provincial \W.C.T.U., under the capable Ileadership of Louise
Crumoy McKinney, and the Local N.C.W.C. organized by Hénrietta
Muir Edwards. Shortly thereafter, other women's clubs- and
orgapxzatlons')oxned the - fight ta secure the married woman a
right in~fapmily property. ’rhese included a wide va.rxp(.y of
_women's socidl clubs, such prestxglous cxvxc assocxatxons as
the Women'§ Canadian Club, the'.Canadian Women's Press Club, and
the newly formed Women's Univérsrty Club as well as rural
women's organizat;oos such as the wOmeo's Inétxtutés, formed .
under the auspxces of the prov1ncxa1 government and popularly
known as tne "rural women 5 unlversxty » and toe‘Uniteq Farm
Women of Alberta, which took a leoding fole in the campaign to
reform property rights after 1ts formatxon as ao independent
women's associgtion in 1916, )
The 0utoreak of nostilities in Europe in August, 1914, saw
an écceleration of the women's clup movement with an inCrease
in membership. in existing organxzatlons and the formatlon of

new patriotic assoc13txons dedicated to war .work. Although

generally short-lived, organizations such  as the'Next-of-Kin
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/ Kasool tion and the War Widows Association alsd supported the

/ campaign|. for legal reforhs. Part of a national and

1ntorn;t onal movbmgntvdodicatod ﬁo 1mprovxq9 the condition of

women, this rather diverse group of women lﬁared a common faith
in the lpaéigl role Rf their sex in society.

‘When the women's rights movement emerged in Albi;fd‘dufing

the eariy décadqs ofl the twentieth ceﬁﬁufy,” équ@l rights

. : . -« i . .
feminiam had already surrendered to a ,congervative maternal

feminism. 4 Early advocates 6f women's rights”hAd based their
claim on the .'naturﬁl tight" of//yé;en as human "beings to
equality under the law. Maternal feminists, while continuing

to preﬁs for ‘eqgual rights for women, emphaéized the sd€ial
paenefits wﬁicﬁ‘ female " equality would bring‘ to society.

Maternal feminisﬁ i{fﬁgrédiCAted‘on the conviction ‘that the
unique biological quaf&tiés.whxch~ﬁerved women -in thg home and
the -f&mily‘,made them espécially "sulted \to iniervene in the
social ;na economic problems_confrontiné the larger communityi

Accofding to this view, women's moral sgpefiorily and special
n&rturing qualities made them more sensitive to social
injustice ané intuitively aware of social sin."Hence; it was
felt that women were‘better equip§§d to clean up society. Far
from éhgllengi g traditional sex roles, ﬁaternal‘ feminiscs
grqued that women's special role as mothers gave them both a
éignt and a duty to participate in the puolic sphere. 1In this
sénse sécond generatiaon feminists saw equal rights not so much

as leading to greater personal autonomy as a prelude to women

entering the puolic sphere. :._ _—_—
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The initﬂl debate over dower was conducted entirely

within the parameters established by maternal fonlhilm.
N

Wheroh fifty years earlier equal nghtl f‘emmistu in EBEngland
had,{ought for and won soparate property rights for the ilrriod
woman on ‘the sale basis as mon; maternal .feminists sought the
special protection of dower as a means of saving the family
home agax?st economic . disaster and thereby, providing the
matried woﬁan greater control ovear her future. Not until
late in the campaign did women in Alberta begin to seek the
equal economic status for married women advocated by an earlier
generation of femin&gts. | i

"In Alberta, maternal feminists' view of women aé guardians
of the home and a civilizing force on the frontier contriputed
a hiqh moral tone\EQ/the controversy and an added Sense of
mission to the fight for nom; protection, However, beyond tge
rhetoric of maternal feminism lay a very practical concern for
,women at risk as a result ot tegal discrimination.

A separate rule of law that discriminated on the basis of
seX alone imposed nardghxps on women which weré compoundea by a
numper of 'socia-economtc factors that existad in Albertayduring
its early development. In the newest of the provincés land,
and therefore wealth, was owned and controlled by. men,
Dominion homestead legxslatxon excludea women from access to
the "free farms" avaxlable to any male over eighteen. 3 Only if

she were head of a household could a woman earn title to a

quarter section of land by farming»it. Under the terms of the

Oominion Lands Act of 1872 homesteads could only be granted to .

!
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! . . 4 .
women who were widows,, divorcees, separated or deserted wives

provided, that is,,that tﬂ;y had children under the age of

6  Rach application was

’

eighteen dependent on them for support,

scrupulously inspected and where there was- doubt as to a
. i »

woman's status as the sole head of a family, the Act gave full

7

-

discretion to the minister to approve or reject it.

©

7 - Just as women in Alberta bedan to organize for equal
hdmeqteading privileges, Frank Olivér, Minister of the Interior
- A | . : ’

in Wilfrid Laurier's Libercl Government, further limited..the

categories under which women could qualify for homesteads. In

a memo déted January 24, 1910, Oliver directeg¢ that no entry

for homestead land would be granted to:8

&

a widow who is the legal guardian of a minor child,

. + . Jor] has an adopted minor child depenadent on
her for support except in cases where the adoption
was a sufficiently long time prior to the
application for entry to satlsfy the Department that
such-adoption was not made for the mere purpose of
making ner eligible for homestead entry as the sole
head of a family . . . [or] a widow who hasgs a
daughter over 21 years of age except it can be
satisfactorily established that such daughter
through physical infirmity is depencent  for support
upon the: widowed mother, 1n whxch case 1t may be
submitted to the minister for consideration.

That same year, O0l%%er demonstrated the klnd of
"consx!eratlon" he was prepared to give wnen ne ,waz asked to -

rule in the case of Mrs. Oxilia Grant, a widow whose daughter,
- : ,

though an, adult, was ‘an invalia @and totaily dependent on ner
mother for support. Grant's application was refused and

rgturned along with "F.0."'s hastidy scrawled reply "Not

eligible. Daughter is not a minor".?

. [ .
Despite  prohibitions against women as nomesteaders, some

-
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women did own and operate their own farms. According to one
informal survey conducted by the woman's editor of a popular

farm journal, tw?nty one female farmers were operating in

10

Alberta in 1916, Although* several of these women were

widows, there is no record of how many had qualified under

homestead legislation .1l

Women could, of cours‘purchase‘ land providea they had

adequate funds or could convince their local banker to provide
4

the necessary financing. The autobiography of the indomitable

Georgina Binnie-Clark, English gentlewoman turned Saskatchewan
i _ ,
grain grower; ‘treveals the ‘prejudice of western l¢nding

institutions as only one of the many obstacles encountered oy’

women who chose to defy convention and pursue farming as &n
12 '

occupation.

The remarkaple success of Binnie-Clark and others liké ner
might have been ample evidence that the “"fair sexﬁ could
"proye-up" on hdmestead_ land as wel; 'as fen bpbut conventional
wisdom inSisted that farm wor& was "men's work“.13 Tpe
Ministeri of the Intefior was ‘only stating aloud what many
people tnought privately wnen ne explained nis government ;s
refusal to extend equal nomesteading privileges " to women. .
Pressed on the matter inwtne House of Commons, Oliyer statenq

tnat'he:l4 E

did not tnink it woula be in tne best interests of
the west to give women homesteaas for(tﬂe object of

o giving homesteads is to make the land productive,
and this/would not be the case if heid by women.

g

) % ) ) o :
Thus, by social convention and in law men were assured a

virtual moropely on fafm land. \\

LA
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At the turn of the century Alberta was a predominantly
rural, e®agricultural sotiety which® offered few economic

15

opportunities outside of farming. However, as the population

increased, urban development opened jobs to women in what have
since .come to be seen as traditional areas of female
employment. Women worked as teachers and nurses and in a
variety of public and ptivate service industries as clerks,
~bcokkeepers, secretaries, telephone.and telegr'aphkoperators.l6

Women were in high demand as domestic seryantgm‘agd skilled
mil;iners and dressmakeré. Some women faun&.émployment in
factories like Great Western Garmené of FEglmonton and a few

. R »
carved out succé&sful careers in the professions, as doctors,

lawyers, writers %nd<newspaper editors. Others operated their
own shops, boarding houses, and maternity homes.

| Although women could and did support themselves, neithef'
éocfecy nor the work-place ha& yet accommodated to working
moﬁhers. Fewb women continued to work outside the nome for
wages followidg—massdage. For those who may have been 80
inclined the comparatively high Qages availavle to men in the
Wesé probably served to encourage their wives to remain at

17

_ Qome. Certainly, as long as thelr husbands coulda provide

adequate-support there was,‘ﬁttle incentive f@r married women
to seek "work out",

Statistics show that during the early ‘aecades of the
twentieth century the vast majority of tne aault females living

in Alberta were married.18 As wives and mothers they were

wnolly or largely aepenaent on tneir husbands for thelr
& o
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9 While ity can be assumed that most

economic well—being.l
married men provided for their families as their means allowed,

many did not. S

v TN

e

Seattered and incomplete records make it difficult‘jf%

ascertain with any accuracy the extent to which married wogén
-suffered as a result of disinheritance, desertion or thgir
husbands' penury. ‘The evidepce' that does exist, however,
suggests that abandonment and, to a lesser degree, negkect ot
wives and children were serious social problems éncounﬁered-on
20

the frontier. . Where they did occur, the economic

consequences were ‘exacérbated by severe climatig conditlions,
isolation and the absence of family.

Aft taking out a four hunared doliar mortgage on his
farm, C. . Howe'Jqﬁ Réd&ay Centre left his wife and three

-children without food or clotning "and cold weather at hand".‘)'l

When Fred C. Clark of Dewberry abandoned. his family in 191le,

‘.;ney faced the winter with only three dollars and ninety

r
cents.22> A young Eamonton mother witn four children under the

age of seven years appealed to Emily Murphy for assistance as
A Y . .

sne had "no mother nor anyone" she coula turn co.z3 Her

nusband had refused to provide for their eiaest cnild to attend

school and the previous winter she and her children nad

224

suffered severely:
[They] néarly froze and starved to death . . < golng
without winter underwear or snoes part of tne time .
- - . [They] nad no bplankets . . . and*had to sleep
with [their] clothing on . . . the little ones.
goiny] many a night without food. ‘

\ .

N
The young woman caridly confessed fearing tnat 1f sne remained
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with her husband yet "another little one will be brought into
the world" - an apprehension she must have shared Qith other
women in similar circumstances. 2’ )
.‘Desertion frequently meant that unskilled women were
forced to seek domestic labouf in other people's homes. During

-

a ten year period of separation froﬁ hef husband, who ;as "so
bitter and cranky that he'd move heaven and earth to prevent
her getting anything”{ a "female member" of the Revereng George
Hipkia's congregation in Bashaw found that she was barely able
t0'support'herself on the thi;tyffive or forty dallars a month
she earned "doing scrubbin?"and washing for a-living".2%® Qther
women were even less fértunate.' When Mrs. Tetreault's husband
left her in the spring of 1918? after "renting all of the
cultivating land to his neighbour", she had "no way of making a
sypport {as] she [was] old."27 Unable to find work outside her
home: a woman from Hays reported that she was co;pelled to
return to ner husband who "licked her witn a élub'.28

Accounts of physical abuse are a common feature of the
many appeals,.for "help from deserted wives tnat survide. in
municipal énd provincial records from these early years. Among
them a letter from Mrs, McAlpine of Walsh is typical. In 1916
Walshl-Wrote to the Attorney General stating that Ehe had
suffered from her husband's "beatings” for sixteen years.29
- Recently, he Had "threatened to stick [her] with a butcher
knife” before "getting rid of evefytning“, including several
cows and sheep belonging to his wife, and leaving "for four

months".30
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Jessde 0. Scott of Spokane, Washington, wrote onlbehalt of
her sister, Mrs. John M.’§pufling‘of Elnora who was "hovering
'between4iife and death [as a) conseguence of inhuman treatment,
cruelty and abuse at the hands of her husband"_.31 Spurling had
apparently forced his wife "to do ac¢man's work in the fields:”
driven her about with a ‘hors‘ewhip, drawn a gun on her -and
threatened éf kill her if she tried to leave him®, 32 After
worki&b with her husband for fourteen years "Qn a homestead and
later on.a place of 320 acres", he was planﬁing to "sell out"
and‘return\to Englénd léaVing his wife with nothing.33 9

For other women homé& protection was a much simpler matter.
Mrs, Bery Murray of Murrayville Farm preferred to remain in her
current home_‘whlle. her husband sought new opportunity
elseshere. "He is not a bad Husband", she. wr0£é, jhst

unsettled and likes to move around" put. sne_ was "getting old
and [dld] not care to modé any more", 34

’ Governmernt officia157w6hile often sympathétéc,-could only.

advise marriedv women that the law offered ‘them no real

. .

protection; "in Alberta the husband [had] a pecfect rlgnt to do
with his property as he pleabe[d]" 35 zThei: expressions of
concern, though well—meaning, must have provicea little‘comfort'
to women who faced the loss of.théi: home and economic hardship
as a result of teméorary Or permament m&rriage breakdown.

This }njustice was‘particulary ofrensive when it involvea
a homesteader's w@fe wno,.like Jesszq Swan of Chauvin, "nad
worked hard . for twenty years denying herself all ‘the

pleasures that others ehjoyed to help ner hushand get along and
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made herself old before her time" only to find that he could

"sell out", leaving her *in the lurch",3®

Thraatened with disinheritance, "A Western Canadian Wife"

with seven children confided the pitter details of her home-

steading experxence in an undated lettet to mely Murphy. 37

I left all my friends and comforts and society [she
wrotg] and came to this new country and had many
lon& trying tinmes, endured many hard#hips
including hunger and cold . . . .. I had to do all
kinds of work out doors in all kinds of weather,
chop wood, carry water, milk cows, feed horses,
cattle [and) pigs . . . . I help in tne haying and
harvest . ., . besides all the -baking, cooking,
washing [and] make . . . my children's clothes . . .
besides’ most of my own and my husband's . . . . I

~

am seldom: from home, never get to church or

part{ies]) . . . .- I raise lots of chickens, ducks
and turkeys . . . the profits of which I never get.

In addition to tneir labogk, farm women frequently

°

contributéd goﬂ the purchase price of ' land, equipment and
livestogk. However, éé in ;he case of Mrs. Fred C. Clark who
"loaned [her Husband] $1,000.00 before marriage to buy land but
{had] neitoer note nor security", wnere no proof of such a

copfribution could be produced this too was threatened in the
event of sale or disposition by will.38

Local oewspapers generally gave little attention to the
plight of farm women, nowever, during the autumn of 1914 the

consequences of sexually discriminating rules of law were

dramatically presented 1in the page of the popular farm

journal, the Grain Growers Guide. Publisned in the midst of
the controversy Qver married wonmen's property rights, "The
I 4

Story of Jennie and John Tightwad" was clearly intended for its

-political effect, 39 At the same time, the .author maraged to
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present an accurate, if somewhat exaggerated, view of real life
stories as thei—ﬁere being played out across the province.
Having consented to marry John Tightwad, Jennie Armstrong
séﬁ out from Eastern Canada for her new home in the Canadian
West "with a heart beating high with nope".40 Although Jennie
‘found that she had to work hard, herxng with the harvest when
her housework was done, the early years of her married life
passed happily. fn time she éresented her husband with a
bhealthy baby poy but continued to contribute to the running of
the family fa?m; "milking a cow . . . keeping hens" and selling
her vegetables and butter to augment her family's lncome 4l At

.

the end of fifteen years John Tightwad:4?
owned two sectidﬁgk of land, clear, many heaa of
stock, a splendid barn, a fair sized house and six

children, All that Jennie owned of this was ner
rather dowdy wardgobe, She hadn't even a legal
snare in the cnildren . ., . . (John] made it very.

Clear to her that the money, and the house and the
family were all ais, tnough sne had grown
horny-handed in working for them . . . her husbana
was quite within the law.: [Jennie] nad mo legal
claim on anything. She disco red, %to her chagrin,
that ner position in tne nome of her husband all
these years had been that of an unpaid domestlc.

Existing laws granting tne married woman . control and

-

management of her separate property offered little protection -

to nun-wage earnin% women or farm wivﬁ;.wnosg laoour was deemed
to be a wifely duty for wnich ‘they wer2 not entitled to
compensation. A married céuple could hold land jointly put few
did. Title was usualiy registered in the name of .the husbpand
who was then free to use or dispose of it as he wished.  1In
addition,)the abolition of dower in 18854 naa deprived wdmen of
any claim to an interest in their husband's property ﬁpllqwing

-

his deatn.43 o
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In response to tne condition of married women, symbolized
by Jennie Armgtrong, women across the Wes® began to call for
lawé that would protect the family home and thereby, guarantee
a married woman greater control over her future. The campaign
in Alberfa was launched in 1909, with a petition calling for
legislation restricting the right of married persons to
alienate their propert)'.by wiil, 44 Among those who heloed

formulate and distribute the first petition was Henrietta Muir

Edwards whose nandbook on the Legal Status of Women of Canada,

published under the auspices of the National Council of Women
of Canada (N.C.W.C.), had appeared the previbus year.45

A native of Montreal, Edwards had spent much of her adult
life working to improve the position of women. As a young
woman she had nelped to found and es;ablish the "Working Girls
Associationf, a forerunner to the B%éury Street'Young women's
Christian Association and was editor of a jJournal for ‘working

]

women titléd Women's Work In Canada. In 1900 she contributed

an essay on "The Political Position of Canadian Women" 'the

report on Women In Canada published oy the Natidnal Council of

Womene of Canada (N.C.W.C.) for distribution at the 1Inter-
national Exposition in Paris. Later, ner work witn female
prisoners led Edwards to a life-long interest in the law as it
concerned women.

Edwards moved to Southern Alberta in 1903. At the wage of
tifty-four she orought a long and valuable experience
organizing on bpehalf of women. Most recently, as an active
memoer of the N.C.W.C. in Ottawa she had served as convenor of
the Council's Committee on Laws; a position sne was to occupy

until her death in 1931,
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Upon settling in MacLeod, Edwqrds was elected President of
the Alberta Council of wWomen and along with a hectxé schedule
organxzxng local councils across the province she undertook
research into provincial laws.concerning women. This work was
;Ate;rupted by personal tragedy in 1911 when her husband, Or.
0.C. Edwards, died and again in 1914 yhen she took over the.
care of her grandchild following the death of her daughcer;

Edwards' handbook on the Legal Status Of Women In Alberta

was finally published in 1917.46 It was made available through
the University of Alberta's newly created Department of
Extension at twenty cents a Copy and received wide distribution
throughout~the province. “\\\

Edwaras was never a severe critic of the law. Her
intention in writing a legal handbook for women was simply "to
shpply, 1n concise form, information to those women in the
Province who [wgre] Seeking knowledge of the laws that
particularly concerned them”.47 Nevertheless, ner pioneering
work helpea to draw attention to legal discrimination against
women and tne urgent need for legislative reforins.

. o

As a result of tne sutfrage campaign, women 1n Alberta
were developlnyg a Keen interest in tne law, particularly as 1t
concerned‘women and cnildren, In order to facilitate ctneir
enquiries a provincial Laws Committee was rormed 1n 1916 under
the auspices of tne Aloerta Council of women, To assist with
the committee Edwards called on another prominent retcrmer andg
suffragist, Emily Murpny, wno haa- recently oean appolnteaq

Police Magistrate for the city of Eamonton andg Jjudge of tnhne

Juvenile court,48
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Murphy has been credited with almost single-handedly
drafting the first dower legislation passed in Aiberta;
howeveit, this was not the case.49 She had arrived in Edmontod
in ‘1906, Jjust as the campaign for married women's property
rights was getting under way, and ‘was probably fadilifﬁ with
the isnuesv under discussion as a result of her recent
association with the Winnipeg Tribune. At that time the
provincial government had proposed’ legislation intended to
extend the married woman's ciaim to her husband's estate
following his death. Murphy oojected to the legislation on the
grounds that i; did no go far enough to aaequately protect the
interests of women and children and she immediately became
embroiled in the debate. By 1910 she had enlisted the support
of a young MLA and member of the opposition frog Calgary, R.B.
Bennett. On December 6 the results of their collaboration.was
introauced to tne Legislature as oiil number seventy-four, "An
Act Respecting the Married WOman’g Property Act".50 Bennett's

oill receivea second reading on December 13 only to die in

7.

1 A . .
commxttee.5 Several days la rx' Rutherforda's Liberal
L [H
government passed 1tS own act Knon;-ds tne Married Woman's
\,4’

Reliet Act which granted a widow the right to apply to tne

courts for relief where oy the the terms of ner nusband's will

she received less of nis estate than she would have if ne had
‘ . . 52

died without a_will.

Murphy must have been severely disappointed. Her bill nad

peen defeated and nher closest ally, Bennett, dismissed as "a

suséeptxble young man affected by the pleadings of the



. -44-

-

ladiel'.53 At least one local reporter had 'takcn her

sefiously, however, and warned of her return:s‘
It may not be this Year, nor the next [he wrote][
but this leader of women will keep hammering away
until even the most obstinate man will be convincea
that it is best to withdraw qQuietly and without
further ado, and let down the bars.
These words would prove to be prophetic. Murphy was about
to emerge as a leader of the women's rights movement in
, v
Albert&f She remained dedicated to the improvement of women's
legal status all of her life and 1s most well knoJa for her

*+

role in the "Persons Case™ which marked the entry of women into

LYY

. Canadian constitutional life, 2

Following her initial defeat Murphy carried the campaign-
for dower rights into the meeting halls ‘and homes of tne
capital city's club women. Wherever there was an auaience she
appeared to speak of the urgent need for laws to frotect women
and chi.iren. 1In October, l9ll'she addressed a meeting of the
N.C.W.C. 1n Edmonton lntroaucing a motion which callea for tne
recognition of a wife's interest in her hquanz's:propgrty.56
Tne feollowing year.she became cénvgnor of tne Edmonton Local
Council's newly formed . Committee on Laws. Murphy toox
advantage of the occasion to ;;call her oittér experiencé of
1910 concluaing that "pecause women hau no votes tneir goling té
tne Legislature was not taken seriously . . ., all that was
considered necessary {[by provincial legislators]) was respectful
treatment".57

Government resistance was not always particularly poiite

nowever, Tne provincial Attorney General, Charies w. Cross,
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was clearly antagonistic to the hotxon-of a law granting a
married woman the power to interfere Qith her husband's
'propertQ rights, Speaking to yet another delegation of women,
Cross, asked "why women should worry about possesging some of

\\)tneir husband's property during his . lifetime? Time enough

.

after he's ddud' 58

There is no evxdence of organized . opposxtxon to dower in

¢
R

Alberta such as the Farmers Anti-power Lag Assogiation active
in Saskatchewan, although there were those who objected to "the
dower remedy (asi worsé than tne ill it [was] intended to cure,
[créatingl other injustices, tyraény and home dissensions?.59

Rather, according to one account, "the big obstacle to a dower

-

laQ‘.* .. [was] the Torrens title .. [Tlhe average

legislator thinks he has offered the final word on the subject,

60 -

when he has uttered that one word". Opéppents of a dower

law.érgued that "in a country where Iand”[was] transferred as

frequently as it (was in Albefta], it would'h;mper broceedings
terribiy if a man wereAléompélled to always- get his wife's
sfénatufe wh;n sel:ling a Q‘,of ,propertyv".f’l

Thel.iand - poom that"accémpanied tne province‘s rapid
poggyiﬁxon"grqyth auring the, pre-war period must have
contributed tbr'the sense of urgency ‘expressed by those
concerned with thé-sécurity of the nome. As n;;dlines toid of
"Women AAnd Children Léft~ Homeless Of The Prairies" while
homosteade:s sold out to the hxghest bxdder, destxtute families
were forced to turn to the communxty for supoorc 62 Fledglxng

frontier towns were xll-equlppec to respond to such emergencies

and looked to the provincial government for assistance. When

\
\

\
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the town council of Hayl was taccd with the problom of havtn

e ..)V\

]
to’ assist 'the wife _of one of [thoir) ratopaycrs {3; ‘
Secretary- Treasurer candidly admxtted to the Attornny—con‘}al
that they "(did) not wish to haye her on [their) hands". 6*

Undgr‘ increased pressure to provide some guata;tee of
protection to ;he family home, Arthur Sifton's LiQ:}aL\

government passed Tne Married Woman's Home Protectxon Act in

the spring of 1915 6‘ The Act ‘provided tmrt a2 married woman
could file a cavea:\agaxnst the homestead which was defxned ai
thé.house and buildings occupied by the wife as her home. As
long as thegcaveat remained 'in-place the homestead could not.i:i“ 4
.transfer;red, mortgaged, leased or in any day“"cumb‘gred. E:Qen
supporters of the Act admitted that it was a3kompromise but
they pelievéd that it graﬁted the wife "all the protection of ‘a
- dower law with'fhe obj&ctionable feature of interferénce with
.the title eliminated“.65

Women's organizations were quick to dismiss the
legislation as a "delusion and® a 'noax".66 They criticized the
government for not going fag enough in protecting tne nome
against foreclbsu;e or 'wne}e the family might own from one
house upwards but [lived] in ;ented prope:ty”.67 The Calgary
Council of Women immediately called for an amendment to the Act
wnich would prevent a married man fro@ efacumbering or disposing’

of any of his property without his wife's consgnt.68

The
Calgary women also felt that the provision that required a
married woman to file a caveat in order to ensure that her home

was protected under the legislation discriminated against "“the

A
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majoriéy of those living 'in country . districts" who were
"unfamiliar with the necesseEy leg‘a,‘l.proce;s".69 N

More td the point, as the proQincial Registr;rv was to
acknowledge later, filing a caveat could be/inte;preted by the
husband as a hqe(ile or disloyal act., After receiVind ayngmbef
of letgers .from women who feared that théir husbands’ were

. : ¢
preparing to dispose of thgxr homesteads, the Registrar wrote

in a memo to trne aew Attorney General, J. R. Boyle, "we can.

only imaginé'tha: when a farmer's wife puts on her bonnet and

spends- a aday in -own at some law office on a mysterigpus

70

missidn, there is liable to be trouble at home". Farmer S

wives did indeed put on thelr bonnets but when they went to
town it was. to organlzé/on their own behalf. ' A,

-

As mentioned above, the indtial campalgn\fof dower was’ied

Ly
[

by a coalition of women's groups as dxverse as the Women s

%hrlstlan Temperance Union, the Canadian §omen' s~Pre85 Clqb,and

e

the Women's Canadian Club, spearneaded by the Alberta -Council

of Women under the capable léadership of women like Henrietta

Muir édwards and Emily Murphy. In L9lo they were joined by the"

United Farm¥ women of Alpberta (4 F.M A\) who would snoﬁ%&y
R

establish themselves ag a powertul volice Eor “the rignts of

rural women. ot

353

Slnce its creation in 1909, The Unlked armers of Alberta

R . , 71
(u. F A.) xug?;act:vely sought tne support jgf farm women.
Membership in. the association was open t¢ farmers' wives and

daugnters alctnough- they had primarily served as social

- . . N . . . . . N .
convenors: raising funas, organizing U.F.A. picnics, gommunity
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ainners and the like, A separate women's auxxlxaty was formem.{

in LDlS but the folloﬁlng year the women fought. for and won
autonomy ftom the U.F.A. %ccording to Irene Parlboy, founding

member and U.F.W.A. President from 1916 to 1920, the creation

.

of a separate, autonomous' women's group reflected a strong

desire among rural women for full status as an,ihtegral part of

14

the farm movement, rather tnhan an adjunct to it‘ which tne

terms "auxiliary" and "section" implied.72 y;

. » .
Although the U.F.A. csupported -<the campaign fo woman

suffrage, being amsng the first in Alberta to endorse votks for
women, indepéndenée meant. thaﬁ th U.F.W.A. was able to €t its
own agenda ‘apart Erém the mep.73 Meeting, in sepagate
conventions, the memoership could néla‘ifree and open
discuss$ions on a full range of issues that were'éf particular,
concern to:women and which might othérwise have béen ditectly
;r indirectly suppregéed by the men. : Indeed, the pfac:ice of
referring U.F.W.A. resolutions to the U.F.A. eiécutive for
approval probably led to a tempering of tne women s demands.

In 1917, for 1nstance, a U.F.w.a. resolution calling fpr, a-
‘"dower'laW“ guarén;eeing the "wife's interest iH all of her
husband's property" was amended Dy the executive to. read

“one-third".74 More tellin ernapgs is the fact that the
g p je -

¥

U.F.A. Dhad not addressed the question of martied , women's

propetty rignts until 1916 wnen tne women pdssed resolutions
, , . S » »”. ,

calling for both & Ydower law" aqd_}eglslatlonépreyenting tne
W . - . ¥

nusband from, disposing of his 'progsfcy' withou: nis wife's

- !
% ) ; . ] .
consent.75 Unlike tne issue’ of female suctrage tne U.F.A.
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never embraced the question of women's property rights,
treating it largely és a women's issue, and therefore, limited
to procéedings conducted within the U.F.W.A.

As a strong, organized voice fof women, backed by the farm

movement, the U.PQW.A. proved to 'be a political force which,

«could not easily be ignored and their appearince in 1916

certainly _strengthened the provincial women's rights movement.

Nownere did farm women make a more significant contribution to

the advancement of the;legal status of women than in the area
7 .
of married women's property rights.

erty

The right of the wife to an interest in family pr

was of articula: concern to farm women. As matern

shared their urban sisters' commitment to th

o L

8 . : ; P
the position of women in the home. . Unlike their®m¥ddle-class

-

counterpargts, however, the farm women's struggle went be ond a
, 99 Y

*

concern for the condition of the les; fortunate *classes,. They
‘were fighting to improve the posjtion of: ﬁemoers of their
immediate community. In addiﬁion, the wife's iﬁterest‘in‘the
homestead she .had helped to develop was more clearly aefined
for rural women qlthotgn they often had difficulty specifying

‘'what that interest was.

All of these sentiments were embodied in a resolution
-
arising out of the U.F.W.A. convention in January, 1917 which

called for a "Dower Law" protecting women who: ®°

Qfa are often deprived of the vroceeds of property for
which they have toiled mightily, merely from the
caprice of their husbands and . . . tbecausel tnis
deprivatfon is often disastrous to the family,

A}

~

%
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The resolution labeled existing legislation a "great injusticé“
to ;he wife who could still’be "deprived of all shafe of the
‘property except the homestead through her husband's‘will‘".77

In response to the objections raised by women's
organizations the government decidéd to overlook conflicts with

the Torren's system of land registration and replacéd‘ the

Married Women's Home Protection Act with a Dower'Act.78 ‘The
new legislation which came into effect May l,‘l9l7, porrowed
from American “"homestead” laws which granted the spouse

unprecedented rights in'family property. First introduced by
. . .
the Republic of Téxas in 183l hese statutes were 1ntended to

protect the family home against f'inancial misfortune.79
American homestead legislation differed substantially from

common law dower since it stemmed from a much oroaaer puyblic

-

policy which sought to promote the stability of the community.
. a
While common law dower was simply concerned witn providing a

form of maintenance to the widow, homestead laws were

intended: 8Y

to secure to the owner a home for nimself and his
family, regardless of nis financial condition -
whether solvent or insolvent, ana withouf reference
to the number of his ‘creditors, and without sfegard
to the extent of the estate, or title by which the
homestead property may beibwﬁed. The laws were not
based on the principles of equity, nor did they in
any way yield thereto; tneir purpose was to secure
tne home to the family even at the sacrifice of just
demands, the preservation of tne nome being deeméﬁ
of paramount importance. ’

By protecting the family hcme ‘the legislation sought to
encourage home ownersnip and help to aterder settlers to tae

American frontier, From a wider perspective homesteaa
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leéislation benefited the community as a whole by promoting the-
stability, and welfare of the home. Hence, in the Ame?ican West
‘the'rights granted to the spouse of a homestead owner were part
of a much broader policy to secure the state and encourage
settlement on the frontier, |
Following from lfﬁis concern with ﬁhe stability of “the
community, American homestead'laws,granted the wife protections
over and above those tr:ditéonally associated with dowerﬁ ‘As
with common law dower, homestead legislation T;haranteed the
survf?ing spouse the use of the property, atter the owner's
death. - In addition, it protected family prodperty from certain
kinds «af éreditorg and limited the owner's freedom of
digposition since the consent of the non-owning spouse, usually
lhe y}fe, was réquired fOr a conveyance or encumbrance of the
propg¥1y. ‘ ',ﬁ

The Dower, Act introduced into Alberta was really a home-

stead act althougﬁ protection against general creditors was not

included in it, These provisions were already available under

81

‘séparate legislation. The Act granted a married woman a life

estate in the homestead arising on the death of her husband and
provided that any dispositon of the homestead made by a married

man without his wife's Written consent would be "null and

82 The act further stated that:®°3 .

void",
The'domicile of a married man snall not be deemed,
‘for the purpose of this Act, to have changed unless
such change of domicile is consented to in writing
. by the wife of such married man.

Under Ehe Act consent was required in the form of a certificate

.

of ~acknowledgement signed by the wife "apart from her
. - !

[e)
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84

husband"”. A homestead was defined in the Act ‘as "the

dwelling house and the land on which it was situated", that is,
"not more than four [city] lots" o}‘one quarter section".85

Homestead dower was heralded by the local press as marking
the completion of thJ'emanpipation of women in Alberts. The
pro-government Edmonton Bulletin, provided a completé review of
legislative refortms concerning women and 'concluded that:86

[tihis act, coupled with all <the beneficent

legislation that the Sifton government [had] already
passed in the interests of women, placeld] the fair
sex of Alberta on a very high plane indeed . . .

making legislation for women one of the outstanding
features of the Sifton regime.

Quoting almost‘vefbatim from the government's own press
release, the paper echoed the general opinion that, together
with the recently enacted egual suffrage bill, the new, Dawer
Act placed- women in the "province in a more favoured legal)

'
t countries around the world.87

p§§ition than women in mos

Reaction from women, wnile genérally positive, was more
mixed. Altnough the nar;ow interpretation placéd on aower
legislation by ;hé Alberta coufts would cause her to reaséess
tne practical value of the Act, in 1917 Henrietta Muir Edwards

believed that The Dower -Act had removed one of the last

BE

remaining impediments to legal equality of the sexes.
Indeed, she ca;plimented the "Premier and members of nis
cabinet” for "tne courteocus and sympathetic understanding" with
which they nhad addressed women's concerns and declared that,
with the single exception of paréntal rights, the remaining
"laws tnat disqualified women pecause-ox sex [were] Dominion

and not Provincial”.89
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The Alberta Council of Women, the organization Edwards
heﬁded, was much less enthusiastic. They felt the Act failed

to protect what was often  the wife's only means to .a°
\ !

-~

livelihood, criticizing legislators fdr giving "the widow a

home, ' but only the use for life of an empty house and
' . o
accompanying land without any provision for furniture in the

house or means of working the land".90
\ .

Rural women were even more critical of the legislation
‘e

which they felt only went,part way 1n recognizing the wife's

4

interest in f'.d she had helped to develop. However, when they
raised the question of equal property rlghts with the
government "the Premier took the poéition that the existing
legiélation - « . was in advance of that of any of the Western
Provinces" and he, therefore, contemplated "no change in the
existing laws“.9l

. Sifton may well have wondered ql these new demands.’ His
government's dowef legislation would appear to have more than
adequétely addressed women's concerygs. However, while the
government déliberated over its resgixse to women's demands,
rural women had already moved away from the modest requést to
limit the husband's right to alienate his property that marked
the beginning of the dower campaign. A practic?l'concern with
. roviding protection for tne family home was beginhing to give
- waY to the wife's claim to full and equal/broperty rights 1in
the homeﬁtead she had helped to build along side Aer husband.

While some women continued to presé for better protections for

women through amendments to the Dower Act, as the depbate over
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married women's>ptopé;ty rights continued intoAthe 19208, rural
women in particular.begqn to demand legislation guaranteeing a
more eduitable sharing of family property. 1§ the process they

ran headlong inco the problem of traditional sex/gender roles.



According to some —authorities

the status of the married woman

is supposed to be settled by the

4 franchise, but in our present
plan of life {t might be

questioned whether a truer test

is not the standing of the

: married woman regarding property

' ‘ . rights.

Lillie Young McKinney, "Property
Rightsa of the Married Woman"(1l)

»

Chapter 3

"Homestead Dower”: Fron Home Protection To Sharing
The Pamily Parm. 1917 - 1925

Some historians have argued that the women's rights

movement in Canada suffered a serious set-back as a result of a

general retreat from social activism during the 19205.2

A;cording ;o Veronica Strong-Boag tne movement in Wwestern
Canada was seriously weakened by the crisis in the progressive
movement which had provided much\of the incentive for social
change during the pre-war period.3 ’Strong—Boag and others have
also suggested that the, suffrage victory itselif depriveaq
maternal.feminism of mucn of its moral force acs women voters
came to see tnemselves more like men than unlike tnem.

Certainly, ﬁhe 1920s brought changes in attitudes which

‘were less favourable to reforms for women. The conservative
o+

climate of the interwar years gave rise to old prejudices

. . »
against women in education and employmenc.S As the Western

~55-
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/
worl& emerged from the chaos of military conflict women and men 4

v

sought reassurance in familiar inséigutions. The predictabil—/
ity and security these institutioqsyrepresented was prized all
the more in the rapidly changing world of the “roaring
twenties", - Wide-spread labour unrest, the threat of
Bolshevism, the undiscipliﬁed. pursuits of the "flapper
genération" were seen by many as signs of moral decline. +The
solution to social and economic ills seemed to lie in a return
to the old values of home and  family. Women who had so
' recently taken the public place of men absent at the front were
called home to the responsibilities of motherhood and the work
of restoring domestic life.

Notwithstanding these considerable obstacles, women  in
Alverta entered their second decade of reform activities with a
renewed confidence and sense of purpose. Far from marking a
retreaﬁ from reform activities, the 1920s saw tne achievement
of new feminist successes in Alberta. Buoyed by past political
victories and arméd with the ﬂ%te, feminists felt that their
"whole position (had ] been' altered".6 Addressing the
‘twenty-fourth annual meeting ofk;he National Council of Women
of Canada in 1917, Mrs. F.F. McWilliams, President of the
Winnipeg Council, told delegates tnrat as a result of voting

equality women in Western Canada:7

seemed to stand more squarely on {their]) feet .

than in their pedestal days. . . . We seem [she
said] to have a neWw sepse of responsibiliy of
opportunities."”" -

Feminists also took encouragement from the growing ranks
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[ ‘
 of women expressing support for their fight for a "fair deal®,

Past experience had taught women the value of organizing and

their ranks had been qpnsiderably expanded by an acceleration

8

of the women's club movement in the 1910s and 20s. Although

]
not all club women were feminists, their association helped to

develop a pride of gender iLd greater awareness of the

9

disapilities imposed on their sisters. Indeed, by tne middle

of the decade the strength of women's collectivities in the
provinée had become legendary. In nis nistory of Alberta
published 1in 1924, John Blue, pro&incial librarian, paid

special tribute to the. many "flourishing and aggressive"

10

women's clubs and associations in the province. "Like all

Canadian women", Blue boasted, the women og)Alberta "have a

11

genius for o?ganizing“. Nor had their political skills gone

unnoticed by Mrs. McCorquodale, editor of the High River Times,

who 1s reported td have said that:lz

(she] would have no difficulty recognizing the
Alberta women in Heaven. . . . with pencils and
notebooks, they would be in little groups beside the
river of 1life putting the finishing touches to
resolution B72894.

The women's rights movement in Alberta had also benefited
from women's wartime experience. Personal sacrifice and
patriotic war work had given women a new image of themselves

and new ideas aoout their .role in society. As Nellie McClung

so colourfully described it:13

while the nimble fingers of the knitting women are
transforming balls of wool into socks and
comforters, even a greater change is being wrought
in their own hearts. - Into their gentle souls have
come poitf thoughts of rebellion . . . . They

. realize now something .of wnat is back of all the
opposition to the woman's advancement into all lines
of activity and a share in government.

-
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Not all women had been converted into revolutionaries, but

between 1914 and 1918t§§owi bers of them joined in the

fight to improve the conditi their sex. Their enthusiaasm

and commitment to change carried the women's movement to new
successes -during tne' 1920s, particﬁlarly in tne area or }eqilf‘

r orms.14 Among the priorities set oy female reformers during

tsis period was a more eguitable sharing or family property,
Initially women hoped to achieve the Necessary changes through

amenaments to The Dower Act. By the middle of the decade tney

had come t¢ realize that more raaical reforms were requireda 1f

the intereets of the married N were cto be fully protected

-

in law.
Although homestead dower nat  gone rurtner tnan any
Previous legislation in guaranteeing tne married woman's
interests in the famiiy home, 1t dia nave sericus shortceminys,
The Act naa not createua a pcoperty right 1rn the wite that sae
Ccould deal with in ner own name. It merely provided ag lite
interest to the widow in her husoand's nones teaa, Tnat 13,
upor the deatn of ner huscand, a marriea woran was assuired the
use of che family aome ana thes land upon whicn 1t wac Sitiated,
4P LO and 1ncluaing a guarter section or four city lots, icr
ner lifetime, Sne could not sell or dlspose Of the homesteadq
oy will nor coula sne hortgage 1t or in any way encumper it.
Furthermore, aomesteaa  dower dida  not lnciuue cnattels or
moveacles. In other woras, the Act did nct provide %r: wire

. Wwlita tne use 9 nome furnlsulngs, rarm eguigmeat, lLivegtock,

seésu Or the like. Nor could sne, 1f she wishec to convart ner
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home into a boarding house or continue to operate the farm, Qse
the homestead as collateral to raise money for business or any
other) purpose. As Henrietta Muir Edwards pointed out,
homestead dower provided that the wife "may be left the bare
home or homestead, but without the wherewithal of making a
1ivinq'.15'

The more significant brovision . provided by the new
leqislatﬂon was the prohibition against disposition of the
homestead without the wife's written consent. -’ Unlike ihe
wife's right to a life \interest in her husband's estate,

section 3 did not depend upon the wife surviving her husband

but, as descrxbed by Mr Justice Ives, "secured the home to the

‘

wife durxng her huﬂ?qu'qﬁlee' 16 45 4, serious dgubt was

Rewe
“ B o
cast over enxs \ﬂerf"”r @tﬂyxt?&‘a waﬂ‘ haaAct s bemg

1 3
'a"’) , T ::_" ﬁv’
N . f&‘ . “ .
I . ., )
"? ' 4‘ ¥ § ‘,” O I I
N TR,

3 M, !etrp, brought

iqgwgﬁe sale 'of land,

17

passed, ’
g v
In May of Lgryfxﬂixo Chbme ang

an actx'%\, under tge‘&gmﬁo
‘ RIS
including t i r h?mestead,huq th&
o ;
pears to have qcne Well foblowlng the agreement

Mr Chmelyk

Initally, a

fot sale yhic  e partxe@’had’entered into the previous year.

Chmelyk hadilﬁ&d%a Si 000 00 downpayment and agreed to pay the

remaining

1’.00 ;n annual instalments over a seven year
4 ; } _

period, ;?l;ogﬁeded to farm thgiland and the Chomas remained

in the "dw >f§ housg'*dQ'agreed. However, sometime durin§
1917 the?&C; : must have' haad second thoughts about the
Mad made wltﬁ»Cnmerx During the trial they

»§E¢ purchase prlce was grossly xnadquat‘ and
% ER L L Ty
*{, "}"&‘.\ §V' I. N ":, . ~, ° . : 3’;
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that Chmelyk had forced Petro Choma to-agree to it against his
- : ' : .
will., They further charged that "the agreement for esale was

entered inta without the consent-in writing” of Kasko Choma and
that it was therefore “"null and void" under the ptovilione;ef

“a

section 3 of The Dower Act.

In his judgement Mr. Justice Scott referred to "Webster's

Dictionary" and William Blackstone's Commentaries on the Law of

England for a ‘definition of dower. Not surprisingly he found

that:lQ

(tJhe right to dower' is mer AN inchoate right
‘dependent upon ‘the wife sur 99 her husband.
Neither at common law nor r«khy English statute
did ‘it give ner any right &ny interest in his
lands Quring his lifetime. : '

Once Scot® had defined Agmestead dawer as common law dower he

"was led to the conclusion ;hétzlg

*

the sole intention of the Legislation [The Dower

Act] was to restore the wife's right to dower {which
had been abolished by the Tetritories Real Property
Act in 1886) in respect to he? husband's homesteaa
- l(and] it was not the intention [of the
Legislature) to extend the wire's interest in the
homestead beyond that wnich she would have possessed
had the common-law right to dower existed,
Scott went-on to state that.:20
P g
lany disposition] of his homestead oy énmarried man
without his wife's consent in writing sna%l oe nuil
and void only.in so far as they may pre;pdxce or
affect her estate in dower tnerein. '

The actiorL was dismissed with costs,

Clearly, Mr Justice Scott pelieved that tne Chomaa were
attempting to use the new Act in order to witndraw from the

coriginal agreement for sale believing that they=~could obtain a

“‘

higher price for their land., I£, gof this reason, Scott wanted



to find 1n Chm;lyk s favour, he might have done so in a number
'of ways without’ redef1n1ng the Act so that the wife's interest

dJring her husband s life was all but "eliminated on the

erroneous grounds that it was "contingent",zl

- N ‘ - ' v
Scott's view Secame law in 1919 when The, Dower Act was

amended to say that”dispoéition without consent was "null and

» : —
void only insofar asrit may jaffect the interest of the said
) -
'wrfe".zz As to the precise nature of the wife's interest, tth:
',. court wa iyided. One year later, in Qverland v. Himelford, a

) husband and wife sought. to avoid the. lease . of their home .
. * . . ) °
charging .that although the wife had signed it as though she

were lessor, she had- not acknowledged her consent in writing as

§ Dby the Act. 22

Harvey held that the lease was valid, agreeing with Scott in

In their judgements justices Beck and

, Choma v. Chmelyk that the wife's only interest in the homestead
Al

was a life estate "whicn she has ¢ontingent on her surviving

her nusoand“.24

Ironically, Beck added that the wife had a
right to dispose of her dower ipterest since "[tlo hold
othérwise would pbe to put a check upbh,the whole present day

. . , -
‘current of legislation in favour of the eéeguality' of the sexés
«in redard to property and civil rights“.zf Justices Stuart and

’{!?s were of the contrary opinion 'that the lease was invalid as

>

it interfered with the clear intention of tne Act "as it stood

in 1 18" which was:26
to ‘create a right in the wife to occupy and reside
in the homestead -even while the husband lived and in
addition’ to that to give her a iife estate after his
death.

¢

»



Scott's decision in Choma V. Chmelyk, Stuart held

.. [the) meaning of this new legislation . . . whether
. Wwe agree with its policy or not . . . |[was] to
© remove what was doubtless «considered by the

Ledislature’ some injustice in the position of
married women with respect to their homes and to
give them the power to restrain the husband from
alienating them.

"I think", he said, "the amendmént of 1919 did not declare “the
'
law. put altered it to the detriment of tne wife“.28 However,

in 1922, in Johnsen v. Johnsepn, Stuart changed his mind. In

that case the wife challenged the forced sale of° the homestead
to satisfy ner husband's judgement debt,.claiminq that she had

a dower interest in the }aﬁd“snd that it could not be sold

29

without ner consent. Stuart upheld the sale stating that:30

whatever I may have said in Overland v Himmelford .
. .. [my] present opinion [is] that The Dower Act
gives the wife an interest in the homestead in the
nature of a life estate which vests wupon the
husband's death. *

In the meantime, in Rigby wv. Rigby, the court had bpeen
asKed‘to further define the wife's dower right.3l In that case
tne wife, living in California a;Atne time, had plabed a cééeat
on the homestead lands to prevent their disposition without her
consent. The husbana havingvmaQe a will leaving the MNa to
his brother and sister applied ®r an order dispensing with tﬁe
wife's cdnsent to the intended testamentary diSposition. The
coggt.r@égSed to grént the order, finding that’the wife had
"suéh;én‘;Hterest in-the nomestead (tne home) of ner husband as
tojén:itlé her to file a caveat . % . to pretect her i&'grest”

v
4, A .
and ‘that this was a vested interest/tnera .being no axpress

' ‘
. N sEY
. . B - ‘,,.»,:

*
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provision in the act to permit a co to gdispense with the

wife's interest in these circumstances, as ther2 was in the
case of an intestacy.32 This decision would appear to have

given the wife a present vested interest in her pusbépd's
homestead during his lifetime but the court of appeal refused
to define the wife's interest beyond the‘right to file a caveat

since it was "not asked to do so", thus, leaving the question

33 "‘\ N

’

open towinterpretation.
With these conflicting oplnxons before him, Mr. Lorne N.
Laxdlaw, solicitor for TLucina F. Nicholson of Bowmanton, wrote

the Deputy Attorney General requesting a clarification gf‘thg

34

government's intentions concerning - the Dower Act. Nicholson

nad applied to the court to have hér huspband's lease to James

’

Collipriest se&_ aside. gn the grounds that the Llands being
dee aee : ,

ca&sfnt. In ner affidavit Nicholson stated that she had not
35

leased .incihdeg her homestead agpd she .had not given her

agreed to the lease because'

L [she was] now addhnced in years being 64 years of
age . . . [and nhaving] spent several years of hard
woPk and privation of comforts in nelplng build
up what is,now a comfortable home . [iﬁe dial

. not desire to leave [it]l to assist ln building

another home elsewhere, particularly on account of
. [her] age, . . . [she had] developed an affection
for [her] present residemce and desirl[ed] to spend
the remainder of [her] life [there].
+

In his gecision agajnst Nicholson Mr. Justice Ives said that
he:36 ' . , :
would have bpeen prepared to hold [her husbadnd's
lease] a nullity before the recent judgement of the
Appellate Division in the case of Johnsen v. Jolnsen
. . . but that decision clearly applies here and tpe
. wife's application must be refused.\
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In his letter dated OCtober 21, 1922 Laidlaw explained tha&
’ . .‘ - :)a.'"
hig client did not have "the means" to pursue the matter any ,

further; . but felt that Ives decision was "entireiyx:

s

1

. . . . ‘ . : N
’ unsatisfactory” since it T"appeared to violate the .clear °

37

iptention of «the Dower Act™. Government lawyers were,’

however, less certain and "wondered how the Courts could ever

uphold anything in contradiction of their present attitude in

38

Johnsen v. Johnsen". There is no record of Lucinda Nicholson

having appealed her case. Presumably she remained in "the

dwelling house and garden patch" her‘husband had provided for
39

K

her
Women who had fought for nearly two decades fo secure the
family home to the wife viewed the court's ‘narrow

¢

interpretation of homestead dower with growing concern.

Repeated calls for amendments to The Dower Act had been met

L

with polite refusals. In 1926 Hermrietta Muir Edwards condemned

the court's ruling in Johnsen v. Johnsen “that_a woman has no

right in her home until ‘after the husband's. death", arguing

that such a view was "not in accora with-the intention of the
\’/ e

40

Act", Critical of the‘govérnmént's failure to "take action”
A

»to rectify the situatjon, Edwards told George Hoadley, Minister

* “of Agriculture, that:41

99 out of 100 women have thought that the use of ne{/
, home was protected during her lifetime . . . . We
# . had no idea. [they] could be turned out. Every year
@ we have been coming up asking for amendments to the
e Act. . . . [Ibut].we have nct got wnat we thought we
had . . . we know Mow We are not protectedy
.

As early as 1919 The United Farm Women of AlBerta hnad

called for the restoration of section .3 of ,The Dower Act to

]



provide that any disposition of property by a married man
“shall be null and void unless made with the gonsent_of_the
wife" and demanded arm” amendment guaranteeing the "furnishings

of the home. . . . to the widow".‘z

The following year a
delegation of provincial women representing the Local Council
of Women, the Women's lChristian Temperance Union and the
Alberta Women's Iﬁstitutes met with members of the Liberal
government to request that the wife's dower right be extended
to include "furniture, and in the case of farm women ..,. . tne
necessary supplies for the carrying on of making a living from
43

.

the farm". Although some members of the legislature were
sympathetic to women's cla;ms, Premier Stewart "“expressed
himself as strongly opposed to —a&nything in the. way of

exemptions" as, in his ogjnion, they tended "to work great

5

hardship" to the creditdt.éf Nevertheless, hé promised the/

delégates that he would find "some way out of the difficulty so
6 {

that justice would be done the widow", 3> )

InM\the course 6f events, it fell to the United Faimers'
Governmént to provide that justice. Many women, particularly
those in rural areas, were encouraged by the overwhelming
victofy that swept the United Farmers of Alberta into office in
1921. With two leading femintsts, Nellie McClunyg and- Irene
Parloy elecfed to the legislature and Parlpy's appointment as
Minister without Portfolio in the new government, they
anticipated greafer co-operation in achieving their programme
46 '

of legislative reférms. In 1923, Mmarion -L. Séars, Parlby's

successor as Pjresident of ‘he U.F.W.A., expressed confiaence

L 4

R
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that the "long and bitter" struggle for "jus%‘lﬁ\" waged in

"older more settled regionS“ of the country would ‘?jk be

47

3
necessary in Alberta, "We do not look forward ;o a similar

experience with Farmer governments", she. said, since
”[p]ioneering together on the prairie gives men and women a

mutual regard for the rights and privileges of gne another", 48

-

Sear's ép;xmxsm was rewarded, to some exteqt, in 1926 when

the U.F.A. government passed legislation axmed-at eliminating

some of the more objectionable defects in the existing Dower

Act.49 As it was possible to mortgage property wi$hout

documentagion and thereby cxrcumvent the consent provxsxon, the
amending legislation specifically stated that the wife's
written consent was required for "every mortgage by deposit of
certificate of t;tle or other mortgage not requiring the

50

. } . .
execution of any documents", It also restored the Act to its

original form by étriking out the words'added to section 3 in

1919 thus "preserving to the wife as far as possible the Qse of

the homestead during the life of the huspana®.>} In' addition,

it extended the wife's dower interest to include a life estatef’

in "the personal property of the deceased hus‘oand"52 and gave

the court discretion to decide the extent of the personal
property "{i]n the event aphgny dispute arxsing".53

While the government's action was applauded by some women

as "a great bodn;t many a wife whether she lives in an urban

Vfgality", others had become disillusioned with

il

_Ft geexng it as far too. limie®d in prxncxple.54

Aithough Em;ly Murphy had bean a strong advocate of the Act
IS P %

? -
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passed in 1917, by 1926 she had arrived at' the conclusion that
dower was one of the many legol ”stugbiing blocks" to equality

—

in marriage since itAperpetuated the economic dependence of the

wife'.ss' Despite government interventiop, Murphy wrote, the

married woman still had "no pay, no property, n. possession and

.36 Lillie Young

is even dependent for her food and clothing"
M¢Kinney, a Calgary based feminist and writer, declared that
women héd "passed the &tage where they [were) asking for a
'life interest' in a little corner of the 'joint‘estate' they
had helped to build.3? She believed that "[1l]ittle bits of
\favoritism‘in legislation” were insufficient if thé "interests
of the two home builders" were to‘be fully recognized in law.>8
" In part,'dissatisfaction with homestead dower was due to

the high expectatioéns pith which some women had greeted the
legislation. Encourageo by ¢the governmene ahd its, supporters
some ) womeo believed that ‘the new Act promised to right al}.
past ingustices in domestic relations. When nher husband died
in 1917, Mrs. William Crispell of Dapp thought that the new
provisions wouid«“save (her]) home" from her sdn-in—}aw who she
said was ﬁanxious for his wife's share [of her fatﬁzr's estate] -
59

to get money to go back'to Michigan".”” Mrs. B. Jordan wantea

‘to know if there was anything in the Act "in defence of wives
‘ 60

- where the men are . 3rr'Qnd tyraﬁn\cal" Mrs. L.

¥

‘vParsxeLe supported dower ,' ﬂad 4 husoand who was an

ﬁmartful dggqer, a,haxl £ R ’,thé'boys; thn no concern

:about”the coal bxn nor tnﬂav-j"": ~.61 A<woman from Calgary
g T
wrof:e tomxly Murph-y encouraging "her mght tor a dower act

A':.‘“ s 3
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$ince her husband was "vety trying" and she felt nothing more

than a slave".62

“Mrs. E.H. Robbins of Consort wanted to know
if there was anything in thellaw that gave the woman "the same
right to the farm as a man?"93

- In part, women who had so vigorously campaigned for dower
legislation had failed to define their objective or the basis
of ‘iheir claims clearly. Motivated by practical concefn?
rather t%an philbsophy, most women never challenged. the
husband's ownership rights as title holder but felt that a

. . \ . .
"fair share" in the home ought to be provided to the wife. As

Elizabeth Clark so candidly put it:64

I wanted the law to gramt [women] ouf share as well

as the men. I felt humbled to take anything off my
husband in a way although I kne ft was rightly
mine. . . . I always felt I wanted the law to make
it straight for me. v '

The prdblem was further complicated by the fact that during the

early stages of the debate the term “"dower" had _becoime

synonymous with equality of matrimonial property rights. In

the S%gg§ oﬁ the N.C.W.C.'s official journal, Women's Cedtury,'

L]
Lillie Young McKinney pointed to this confusion, stating that,
she had “known [women's] organizations to pass resolutions
asking tnat ooth husband and wife shall have full dower rights,

each 1n the esfate of the other, when [she] felt sure from tne

_ . el , . :
discussion that they did not at all mean 'tne use ot'".bs She

believed that the latter was “"doubtless the linterpretation

*

which the Legislature gave to [women's demands] - 1f, 1indeed

they considered‘[theml tnat far",©® :
. . Vo
In part, the limiteda provisions of the Act and tae 2rosgion

3

Y
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of tne wife's rights as a result of the conservative
interpretation placed on them by the court was no longer seen
as sufficient recognition of the contribution made by the wife
"who rears a familf; who contributes to the upbuilding of a
home; who aids and comforts her hu@band'.sz "In Canada®, Emily
Murphy wrote: 98
while claiming social, economic and political
equality with men, our women are fighting for dower
rights, for allowances in alimony, and for damages
in breach of promise, all of which . . . are an open
acknowledgement of inequality. . . . (While]) the
thing sought is that the wife snall no longer be
considered as a ‘'kept' or 'supported' woman. . .
(but as a partner with] equality of interest and
equality of responsibility.

In stating women's claim to equal property rights, Murphy
was drawing upon six years of debate which had been conducted
largely within the women's movement. While continuing to press
for amending fegislation, women had begun a vigorous campaign
to secure to the wife a property rignt in her own name in the
family farm. As mentioné&yéque, the United Farm Women of

Alberta were the first to call for a new matrimonial property

regime in 1918;--however, at the time the government had

rejected the proposal as impractical. The following vyear
) .

married women' groperty rights dominated the farm women's

week-end lonqﬁg%onvention.k The debate fdcused on a

comprehens@gg ;§ resolution presentea by the Calgary U.F.W.A.
Local, ,led jby Lillie Young McKinney, calling for equal custody

and property rights for womenkég

ol W

In the event of marriage ™’ breakdown, the courts had

traditionally refused to grant the wife custoay oH her children

.
S [}



on the grounds that she had no means of supporting a family.
Therefore, the Calgary gpmen proposed that, where there were
children, the court be granteéd the power to give tne“custody
parent "such portion, more than one-half, of the property of
both or either [husband and wife]~as . +. . shall seem just'.70
Where thefe wefe no chiidren, they recommended that Qin the
ca‘ée of legal separatién . - . all property owned by eithex gor
bo%h [spouses] . . . be divided equally between them“.7l In
what they felt to be the "best interest of the home", the
Calgary women recommended that "during their coverture" both
husband ana wife should be granted a dower interest in family
property and.that the wife should be guaranteed "half the joint
earnings of herself and [(her] husband".72 At the end of a
lengthy debate led by Henriétta Muir Edwards and J.E. Brownlee,
then U.F.A. solicitor, - the delegates failed to reach a
consensus concerning the details of the resolution but did
endorse the principle of “partnership in ;arriage”,
recommending that it be "worked out/;y [provincial] legislators
and embodied in [Alberta) laws".73

During the following year no action was taken by the
gbverpment and the matter was reopened 1in 1920 when the
U.F.W.A. met in Calgary. In addition to the previous demands,
the second "Equal Custoay and - Equal Property Rights"
fesolution, drafted by Lillie Young McKinney, recommended that
desertion snould automatically result in the forfeiture of gll

;property.74 After a heated debate the resolution was defeated

once again despite general _.approval of "tie Jjustice" 1t

~
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proposed.75 According to one report the delegates ponsidered
the matter to be "too complicated" and "too important” to be
properly addressed by the convention. It was therefore agreed
to refer the entire gquestion to the U.F.W.Aﬁ executive ”th,
with Mr. Brownlee, coéld deal with [it] more delibe:atel,f;"‘

The ?ésult of that deliberation appeared in 1922 when‘the
U.F.W.,A. called for the abolitiqn of homesteag dower and the
statutory recogniﬁion of "the principle of cémmunity [of]
interests of husband and wife with regard to property acquired
as a result of their common labour and effort . . . {to ;pplyl
in coverture, in sgeparation and< at the death of either
77

[spouse]". Having defined cémmunity of property the

resolution then went on to suggest that the husband should be

recognized as head of the community. It stated that:78

[the) husband shall have tne management of thne
community property but shall be restricted as to
selling or mortgaging real estate, or leasing it for
more than one year, witnout the concurrence of his
wife. T s

-

-

While farm women discussed a more eguitable distribution
of matrimonial property, the urgent necessity of legal.refogp
was dramatically demonstrated by the case of Lela O'Leary then
before the Calgary courts. O'Leary haa recently left her
husband, alleging "vartous acts of cruelty", but was denied
alimony and custody oﬁ her four young éhildren including an
infant daughter of ."three or four months", ‘born after —the
couple had separated.79 Her huskband, Synott 0O'Leary, had been

charged and found guilfy of a{saulting his wife while she was

pregnant, put the trial judge, Mr., Justice Scott, held that



| . ~72~

"tne evidence [was) not conclusive that the assault took place”
and in the absence of proof of legal cruelty he "would not be
-justified in allowing . . . al}mony" to the wife.8Y scott went
on to say;that he was of the opinion that Lela O'Leary was
complaining ®"a 1llttle too much . . . about her husband's
behavior”, -that she "nagged him a little bit" and that in f
gquarrel she "did not lie down to him at éll".81 He then
suggested that reconciliation might be faci;iéated if Synott
agreed to provide Lela w}th "a littler money to spend

occasionally on little extravagances", noting that "[a] woman

likes to have a certain amount of money to spend in her own

wvay" .82 -
{

Since Scott's decision the couple had been living apart;
ne with his children and a married sister on the family
homestead at Cluny and she in various Calgary rosming houses
while "support({ing] herself by aressmaking".83 Synott

repeatedly interfered with Lela's attempts tq'see the children

but on tne night of December 23, 1921 shi.stayed with them at

the farm near Cluny while Synott was absent.84 When he
returned "in the early morning . . . [he} forcibly ejected ner
from the house while sne was only partially dressed. The
temperature was fifteen degrees below zero . . . (and sne] did

not aga®m attempt to go to see the children®.8®

Four months - later Lela recvurned to court seeking
restltutxon of con;egal rights in an ‘attempt to resume ner

action for custody and maintenance, but was denjed. 86 An

attempt to re-argue the case in Chambers in October, 1922 was
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Finally, in January, 1923 Lela was granted .

88

also dinmissed.87

an appéal of the previous decisions. In their judgemeﬁt in

her favour 3Jjustices Stuart and Beck, with -Bustice Hyndman
- a
concurring, Qquoted -extensively from English LCa%e  law and

. 1 . . L 7Y ’
Ecclesiastical legal principles finding that matrimomial law

was not only "uncertain", and therefore costly, "even when the

Highest English Judges have to decide it", it also

discriminated on the basis of sex.8’ Stuart noted that "if

the husband and 2ot the wife should ‘happen (to be the‘
L

plaintiff] we should have to travel a different , t*oad

EY

altogether".90

In reference to the case before him, ne sQidtgl W
(tJhese appeals bring out very ¢learlg the»extrémeiy'
complicated and tangled condition in this prowinec
of the law, statutory as well as non-statutory, withr °,
respect to domestic relatjons, ‘
. . "\“ » - ) .

Calling on Alberta legislators to clarify the situation, ng ', .
asked 1f "anything [could] be more complicated or indeed in™’

. , Ca

k)
.

2y

some respects absurd than [the present] legislatidn".92 y e
Three years after Lela O'Leary first appeaied to the court

B |

she was finally reunited with her children and given a promise °

~9f alimony and custody shoulddner’éusbana fail "to comply with

33 In addition, the court went to some lengtb‘

the jpdéément“.
to overrule aﬁ ofaer of the court dispensing with her consent
to disposition of her husband's homestead lands.’9 o A

Those concerned wi;h married women's right§ hadvfollo;ec
the case with great interest. Despite the ultimate outcome in
Lela's favdur, her struggle was seen as a particularly

compelling example of the legal disavilities imposea on women

because of their sex and confirmed.wdmen'S'fiQnt fcr necessary

N
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reforms, Indeod, aenry A. Chadwick, counsel for Synott

o' Leary, wrote to J. E.Jltownlee who had recently been appgointed
Attorney. General for the“province, alerting him to A rumors"
thet, as a result of, Q'Leary v.-0'Leary, the women of éalgaty

were planning "to ask for legislaiion further determining the

" 95

rights of wdmen In his letter, dated October 10, 1922,

Chadwick warned that these "totally unconsidered and
impracticable éuggéétions" 'might cause the government "some
annoyance and difficulty" since "some .members ofi the
legislaturé - . . [might] not appreciate  the great dangers of(
;uch 1egislation".96
‘Chqdwick was particularly alarmed by women's demands for
an equal share in family property. A: attempt had been made to
raise the question of jdint eétgﬂq at the O'Leary trial and he
cbnsiaered It "impractical" for “;t least -a QOzen reasons”® not
thé least of\&hich was the protection of the wife wh;ch, he
believed, would pe threatened by such reforms.97 Certa@n of
Brownlee's concurrence, he of ferea t& give the Attorney General
“"any assistance {he coula] at any time {should] any attempt ove
made [Dy women's orgaﬁizétions] to ootaiq"egislacion“.gg
Brownlee, of course, was quite familiar with the gevate
being conducted within the women's movez’nts He had not only ",
been present wnen the questio ‘was raised oy the U'F'w75‘ outw
had advised® the executxve_‘ J the modified resoluti‘ory/ passed
earlier in the year. Altnough ne felt that "public opih{%n . .

was not ready for [ccmmunity of property legislation]”, he.

ordered a full investigaticn idto the matter.99 In their final,

s
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report, da’\d December 5, 1923, departmental lawyers concluded
‘\at in spite of existing "Lgequalx&y and apparent lnjustlce“

in te present laws as they connerned the married wqman, any

-

. solution would require commuruty practxcally on the basis of

lO

partnership”. I'/pne opinion of the authors, such a remedy‘

) -
- would do "more harm , . . than [was] realized" and" sxnce “the

pdsition ot wuées in Alberta was alre\y "more favourable®than )

in any other Provrnce or ln England" they recommended agalns,t

¢

any "reform in the laws to .-attain the result o,f a.eneral_(;]ou;_t

)

N . "
4 ownership" as too costly, too radical, inconvenient,

unjustifiable, "as well as, ge‘nerally too disruptive to the )

economy and therefore bad for btls'it'xess.lol

Among women's groupe howe:er, "corrundnity 'of' ircerést",
'wha; rs today known as matrimonial !property legislation, was
~ga‘i~ﬂ’in'g widespread aeéeptance. Somel‘wome'n were ever‘. demanding
full equalitiN between husband and wife, rejecting th® notion of

: :

" the husbana ax heaa "of th% community as proposed- ‘ogﬁ the

‘U.F.w.A.' -Accordihg to ‘ﬂémily Murphy, much of the suppori: for a

‘new -prope regime in. marriage came €rom "the - many

settlers inf Alberta who had come from “the

o »

States of Wasiington, Célifornia,\_ Idaho and Nevada . . . {[and]

Ame’rican—boi’n"

were ‘"accuétoqed‘ to systems*of community of property . . .

s > * kb, A ’ . .
[which they] greatly preferrea= . . to [the] Dower and widow'sl

Reli,‘ef . pro‘visio‘n‘s"‘ provided by Alberta le'._nslat:.ion.]‘o2
. v : . ' . \ ' - . o
Influenced by their American sisters as well as ‘those familiar

with , the "Quebec version o& the Napoleoni's: Code",° Murply
. - ' . [ - . :
o ® N T ' ‘
dedlated that, "Western jwomen" sought, nothiﬁg short >of the.

. R . . - -
Y ) . ,, -
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"abolition of legal differences between married men and wom“r
. )

as the only law consxstent thh the modern Ldea ‘of partnershxp'

103

in. marriage” WOmen, she wrote, were '”ﬂesirous of

gollshlng the whole system of coverture, and of conferring'

y &
»

equal rignts QSere glbllxtes" on . both spouses.lo4 In'an

common law:

. "v ‘
article tfat agpeanﬁ!;gﬂﬁtﬁe Calgaox eraL in 1842, Lzllxe

Young McKinney put zt more succxnctby when she stated that the

-

¢
wife was no lohger content to "eat bread because she is her

nusband's wife"™ but wished to "eat bread because she haé\eagﬁed

lt" 104 ) * .

¥

X
& L) e

Onfy under “the community of interest "plan" McKinney
argued, was the old "vasselship of the wife" abolibhed and her
labqur)ﬁecognized }n law. 106

»
Alberta wamen s Instltut ' under the old" rules of - Englis

106 : Mt -

-

D,{i;ff a#‘ Eamontor law’eg‘ explaPhed it to members of the

. : ¢ &

[the wife's services] belogg to her ‘husband. and

,[are] his property the same as those of his horse or

gfner animals . . .. {[thus]) the wife's work in the
ome [is] not recognizgd legally as hav1ng economic

value. . . . Because the husbana is the one usually

whose 'labour -brings in -the: money . .* [the wife)-is

A

made’ to feel that his work is of igportance while.

hers is not, and that she"ang her chileren exist on
snis _bounty. . . . ~Although by her self-sacrificel

A ‘ womén has .been of equal help. im accumulatlng the

propery during her.marriage, she has no 'say' as to

the dhsposxr‘én of it, [elther durlng hev l?fetlme or

after her denti.wf‘ﬁx sy
~ L v L .
Although manx women “su ‘;ted\. gaL reforms for women

necause ot t:he. on’v:.ous LnJusﬁlcekﬁt‘dex st;;,xng rules of law, some
»

vxeweo cdmmunlfy of Eroperty ﬁgth susplcxon. Xs J. A.«Boyle haa

predxcted when he was Kttd&ney General %h 1519, some "Englisn

. % . .
, . A : .
b cl
_ ‘ ;
\ A

- -

The problem, as.S.M. Gwendolyn’

a
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- people” found it objectionable because of its association with

: . ‘ . R @
French legal tradition.108 Mrs. Jean Williamson of the ’

‘Medicine Hat wOmen's Christian Temperance Union believed that
*"in the end . . . our own good ‘¢1d "British Statutes, {would]

satisfy the Canadian ana Brltxsh women" certainly, she did not

‘want to see “Quebec law . . . spread all over the country" J‘09.

Other women never fully abprec1ated what was being proposed

Mrs., B.F. Kiser, Convénor of the High River U.F.W.A. Commlttee
nﬂgn;Laws, admxtted it was- ”almost like Greek” to her.llq Mrs,
J‘g; Hewitt, of Medicine Hat felt that the homestead (was)

)

interest"” and amy change in the law - would on;y‘,create
’ 111

ually held. by the one best quallfled to <protect th homé//—\

.

(

"disruptrbn, strxfe and trouble in the home", In some cases

confusion and misunderstanding'led to the fear that cojmuniby

of prope}ty ‘wouwld threaten‘ the rmarried . woman's wparate
N i

proper(x: a privilege women npad “fought for years" to‘oota;n

and’ now "some would have [(them] throw - . . [it] nghg!y,
- v

. 112 : o ‘
away". .

1

> . . ., . \ r v‘
In response to such concerns %f;s G. Playter Silawyer

with the Attorney'Generaf‘efdepartment in Edmonton, pnoperly

questioned how\"Community of Interest or the partnership idea”
. » A Y .

would be depﬁiﬁéhtal,éo‘married women whobtyozcally heid {little P
or no‘separags property,‘bUt advised that "no step [woulld] be
‘. . . ~ . - . ) - . .
taken by {the] Government . -y
¢ & f

was made", 113 Howeve;,/in 1925 when the debate over married

before a careful study|of it

4

women's property rxgé;s cg;mlnated in a communlty of property

bill, 1ntroduced 1nto?§'$e provxnc1al leglslature by ' Irene
Y,

J(Parloy, the government was i rced to take action.

-
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Despite widespread_ﬁympathy for women's demands, Parlby's
pill, ‘"An Act Establishing Community of Propettx’as Between

| 4 .
Husband and wWife", was defeated following third reading in the

114

house. 'Never;heless, the proposed legisiation represented a

considerable achievement for Albefta, feminists.

v

, o
Notwithstanding an unfavourable cl.ipdte of opiniond, organized

women had succeeded ip raising public awareness of the

*

disabilities impbsgﬂ on thg married woman. By their pe;éisient
attakks on oppressive s

‘ v

they forced a public debate on the condition of women in

N

_,ally"discriminating property laws

Tmarriage. Altﬁqugh .opinion both. inside and outside the -

provincial women's movement was divided on the question of what'

was to pe done, once the matter was before tne legislature it
, _ 1 . - €

’ |- n . . .
could no longer b easily dismissed as merely a woman's
question.
. ’- .
. -



‘ Upo’ Mtnage, women should
, ' : become equal shareholders in' the
®. . home . . . husband and wife
! should be of, equal rank both in
ot . law and in fact and,  therefore
4 - . seized of a joint responsibility-
for the maintenance of home and
children. How this responsibil-
lity can best be met is a matter
for the partners to decide.

Emily Murphy, "Parnership * In
Marriage" - Manuscript(1l)

Chapte® 4

&

- ' . . !
"Community of P!Eggggy'z The Defeat of Matrimonial
oPtgperty Legisla®ion in Alberta 1925 - 1928. - o

\y' ‘? ' . . = -
2 “ » g ' e - . ’ 1 » R 3 ) ) ‘ b} ) .
4 - 1P 19255, the Alberta campaign to '.seéure_ a right 1 he
. A}
‘ al ' s » . - .
family home ¢tp the™ married wgnan Mlﬁinated in proposed
legxslatxon lﬁtenﬂec to establxsh an equal dlvrsxon of property

acquxred by husoand and wﬂfe dur;gs marrlage What ‘began in
Al
1909 with modest demands fbrvav‘\atanteed voice in the

mdnagement of family property, gnded with the wife's elaim ta,

- half"of the common wealth of the marriage. Drawing on theiris.

pioneerihg experience, women whd workéd side oy side with nen”
. . ) - . - ;,$.
in building family. assets sought the abolition of the old
-
common law rules of coverture which perpetuhted their econonlc,

\
depena!ﬂce d the creatxon of a move equxta&le matrlmonlal
‘ M
property regime recqQgnizing their contrlbutlon to the marriage
. L ) & . 5
partnership. At - the _request of provincial ' women's

organizations, Irene Parlby, Minister without Portfolio in the

. P

-7 9~
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- United Farmers government in Alberta, iﬁtfoduced.d bill into
the legislature which, if. enactdﬁ would have establxshed

communxty of property between husband ana wyﬁe. e 7

Modelled after sxmxlar communxty property laws in kurope

States, Parlby 8 bxll proposed the creatxon

'of. tﬁn N p. Bstates durlng marrxage? tbﬂommon estate,

2

a,' and tne.husband's estate. 1t stated,‘ln

part, N . )
All property of the“husband (o?‘wife')“ owned by-,.hima)'
(or her) before marriage and that acquired afterward
re by gift . . . shall be his -(or: har) separate
.~ . °  property . . . :
, . . LA

All other property acquired by either husband or
wife, or both, during the marriage, including the
rents and profits of the separate propetty of the
husband and wife, ghall be community property . . .

-

g

U’ the terms of the prOposed leg:.slatlon tne husbana would
. saffve as head of the communityfthn tne sole uthorlty

3 o [to manage apd control) the community property with

: the like apbsolute ‘power of disposition, other than

testamentary, over community personal praperty as he

nas of his separate estate; but he shall not sell,

convey or encumber the colmunity real estage unless

) . the wife ‘joins with him in executing the xnstrument
. of conveyance . . .

> : )
- The partnershlp principle embodled in Parlby's bill was

widely supported b{/romen s organlzatlons out opinxon as to the

»

specifics’ of ‘the legislation was sharply( divigded. =~ In

o
B RN

_particular, women objected to the powets reseifg? to the
. . . oy .
husband, including.his right to allenate all community personal
4 _ . -
property without -his wife's consent.s' To those who

+ successfully fought to have the husbana's freedom to dispose of
.’ oo e . .

his personal‘g;operty cUkﬁéiled pj'§ﬁe_Dower Act this was seen
. . - ' :;‘... ) ‘ .‘j #
. oo -
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.as a r‘egressive measure in terms of the married woman's

(XN [y

. -
- ‘interests. o "Q : .

» N 4
of equal conpern to many wom was the mclusxon in “the

1! ~

. 'commumty ot jhe wife' s wages gid %rofits Q;n“he;; separat“
e

estate.f’\ ?D

’husband's incpme durmg marrxage it,". m fact,»gpo’hld o&],y

[y

bdaefit, non-wage ‘earnmg wives. Indeed as Emlvy Murphy‘

R
b

nted out, "for the woman who [had] no private property, nor

lr&ellhood of succeedlng to any" the communit} provision

" was an espec1al advantage"”, 7
. . .

7natter, could wmaintain control over thexr separate property by

Wealthy womae or 'men for that

i3

.. contracting, ox‘f the l‘engslatlon. Nevertheless, in the face
. ‘ ' . . ) . . .
-of ‘these and other criticisms, Parlby's bilil-wassdefeated upon

- . . .

‘third reading The question of'commUnity of property, however,

lsori committée

The comnuttee, created by Order 1n Councxl,awas heaaed bX

did not end t(here% It was- gwen over to an advi

for further consi ratxon. (

@t Irene Parlby At her requést, Count De Rouiiy.pe Salgés, S. M.,
" Gwendolyn Duff, Henrxetta Muir é!wards, mely Murphy, Georgg
N

Ross, apd Ellzaoeth Wyman wkre a9901nte {,assxst in ¢the
1nvestigatxon g ‘me thé fgmale members of tne"committee,
Parlby, Edwards, and Murpny ‘had all’played leading roles 1h the
long. struggwg nf Alberta to xmproye the married woman's.
propert$ gxghts. Ae a founding member and first‘President of
the Ulut.ed Farm Women of Alberta, Parlby was closestc‘:o the
rural fight to secure an interest to the wife in the family

farm., - SN

ver, smce tms tule wou),;l tlso app].y b/o! :he‘

,v",""

!

-
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in Mahx‘ respects Parlby was an 'unlikely candidate fpr

14
leadetship il a Western Canadian :ural women's association.

families "of British offxcers in India.10 Her formal éducation
\ e .
followea a patterﬁ -typical of young Englxsh women of her class

w4
‘ and tlme,wqfhdylng lxterature, elocutlon, musxc'am& art‘ der

uw, iy

W o
the‘gu!dance of przvate @Ltots in Englgnd and f1nxsh1ng with
tne mandafory tour of cont}nental Europe. Then, in, 1896,

the age of ‘twenty-eight, a- spiritf of adventure led her to

-~ * ‘ W

accept an , invitatiom to visit friends on their ranch :1hu-'

Southern Alberta. There she met and marcried Walter tl‘y, Q'
. y,,x‘l‘ ) .

young Oxford graduate, wno with nis' orother Edwarz*was the
: ) o : ' 3
Jfirst European to settle 1in the area east of Lacqube.s ‘
. N . ‘ 4

.Foliowing the wedding, complete with cake sent from Fortnum and

Al
L]

Mason's in London, “the couple’moved into "Dartmoor" ranch near

&’r
Alix where they soon became leagers in tne conmunxty. Walter '»

served on the executive of the U.F.A. bana,I:ene organize& a
llterary club, the Alix po;ntrywomen s Club, shortly tg Dbecome
the first Alix local of the U.F.W.A. .

éarlbY's ﬂbadership in the U.F:W.A. led to a distinguished .
political career in the -provincial government where she earnéd
the *distinction of becoming >one of tne first women to hold:
ga?inet rank in the _British ‘Empfre and, in 1930, on the
international stage as Canada's representative to the League of

Nations in Geneva. ihe was also a leadmg member of the

suffrage movemefdt, i Alberta and -a co-defﬂndant in tne famous
4

‘C

Persons -Case. -

T
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Although Parlby fesigned as Pre*nt of the U.F.W.A. in
1920, dhe ;emainedt an ardent advocate of justice for farﬂ‘i.

women. "Parhaps no group of women h e suffered more", she

urote in 1'925, as a result of the ”humxhatmg condition”

imposed on married wongfy "[clertainly ‘gro%f\ of women [had]

laboured so hard so ungrudgingly and so unse_l,f,xshly"r yet,furider

the existing rules of Jlaw "not evenr theeiﬁrbduce that they,
raise(d]) by their own labor, I[could]) be sold and‘lalmed as
their own", 11 Indeed, ,in 1ntrqduc1ng c0mmun1ty property
legislation Parlby was especially cognxzant of the position of
the .farmer’'s wife whose work "in caring for'her~household, was’

supposed‘”'to be a labour of love, and of no economic value"

under the present "humiliating® laws. 12

e

As a result of their experiknce 1& the .woman's movement

‘Parlby and Murphy ¥ shared the conv1ct1éh that existing 1aWs

oftered-”llttle or no protectlon to thé married wcman”.13

E ]
pelieved that the ehly modern solutxon to sex ine

L 4
marrxage lay in recognxzxng the marriea woman's " contributxon to -

the home and family. "Today ’ Parloy wrote. in defence of

community of’ property:: 14 .

.women have proved themselves capable_ of entering
. many fields of labor,. manual and intefiectual, in
.. . which men work, and their demand for equal
o opportunity, and equal pay for®equal work is being
more and more recognized . . . . [Thesel) (m}odern
conditions must be faced, and the wife must not '‘be

placed in an ‘inferidr economic position to the
umarried woman, .because she gives herself to the
. valuable and important work of caring for home and
family. [
i . B o

»
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Mur&y was equally holéhearted” in her support of
.
community of property legisjation. In a series of. articles
\ .
written be twemp 1925 and 1 27, she endorsed Parlby's bill as

the only "solution to tiy difficulties arising from the

maladjustment dfﬂope’rty rights in marrtage” whic&;uould "make
‘ : . A . ) . :

for the stability of the home" and would,'l ther’_«éfore, “be of

' R . * . 5 . .
"incalculable benefit to men, women and children ~alike"..15.
. ‘ ‘ L2

Despite the objections raised by "the National Council lof

+ [ ]
Women of Canada) as well as the Canadian Bar Association",

Murphy aYgued that "the time [had] qémfe;" for "adjusting -the
oo ' S _ \‘/\“k 16
rights and responsibilities of the marriage &ontra.ct r
Murphy anticipated that "difficu&ies Nbuvl.d] arise at
; ) - .“‘

every point", ‘bit:itnsi'sted that nothing. ghort of a radical

\

restructuring of matrimonial property laws would satisfy the

desired goal .of "legal ~recagnition of women's economic

status".17

_ . “ \

Por, she waﬂd,‘ "[t)here is no doubt our [present])
\ .

plan is weak and sags in the middle":1¥ e !

——

LTS >

with the. mere r‘e-spuf.fling of thé mat:imgnial cardas
,n . that old and” ever odidus game popularly described
a6 'beggar my neighbour'. The whole position (ol
husband and wife] o should - belgsummed up in three
words: community of int‘ereis_.

¥
Less is known of the individual poé{tibns" taken by the

] - .
remaining members of the committee on”the question of the

-

married ‘woman's property rignts. Henrietta Muir Edwards was a

strong supporter of the Dower Act wnich both Parlby ana Murphy
. . . e et 1\ M IS

criticized as being "of ,little value“ in "recognizing the

%0

economic claims of married women. Although Edwards wrote to

>

4

. ' ]
No longer should we concern or content ourselves '

N



/ﬁ

@

'tney had done for women".

.the U.F.W.A.

L 4

Premier Brownlee on July .15, 1925, urging him to take
*“immediate action" concerning Parlby's bill she appears to have

persisted in the belief that guaranteed "use" of the homestead

21

would satisfy most marrl‘ﬁ women's demands. Indeed, she

publicly chastised women like Liliie Young McKinney for what
L J o N -

she' called their "unfair" attack on the government after "all

22

Although they had no legal training, Murphy was familiar

, -
with th w as a result of her 1long eXxperience. on the
provinc t, bgginging in 1916, and Edwards haﬁ.spent the
N ’ L] - M e

past twenty years studying'tand writiné”'on the law as it
, ~ . ,

concerned women. As convenor of the U, me A. Laws Committee .
l*“¢u pap B

Wyman probably rsupported the rural ‘uomen 8 position on
community ,0of property,:at least in so far as they g;&q;sed the
partnership princigle. Born ;n ARerdeen,-Scotland in )815, she
had immigrated with her family to the United Statﬁs in '1882,

: 23

_ and Wwas educated in Duluth, Minnesota. She and&ber husbasd

had 1lived in Beldingham, Washinéton before . settling in
[ 4 ‘ '

Baintree, Alberta in 1918 where she became an active member of

. +

24 In 1925, she moved to dalgapy thh her husband

v
- » rg

and hved/\ere until her deat‘ in 1941.4°
¢ . » -

Among th commlttee members three were tratned in the law.

- Duff, a sole practitionér, served the committee as secretary

and legal advisor. . A native of Montreal,' sBe had moved to

e

Edmonton with h family in 1918 where she attended the

University ' of, Alberta graduatxng in tfay in "1923,26 She

'

~~acnieved a degree of notoriety as a odern Portia" in 1927,

' : -
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1945,

'appropriate. The ¢omm1ttg§‘ﬂ£s

- Parbby's bill, and in par‘icdiétisyfi"

-86~-

when she assisted in the defence;g¥'q young woman Eharged with

the murder of her'baby.27

.

Ross and De Roussy de‘Salas wefe;both Calgary vbarristers.
-

Ross had arrived in tne west from his home in Bedeque, P.E. I

in 1899, 28 He worked as a "cowboy" in order to “"make eﬂllgh

29

money to become a lawyer" A gradhate of the University of
\

Michigan, he articled with the CalMgary firm of Sifton, Short

‘ } - . ‘
and ‘Stuart before bé¢ing called to the'rAlberta Bar in 1906'39:

L2 ‘ ) ’ ) »
He was elected to city council in 1911 ang 1913 and served as

,

the Liberal Member'Jf Parliament foricalq‘Fy East from 1940 to

$
31 In addition ta practicing law, De Rouéky de Sales was

Freach Consui in Cafbary and, accordxng to Emily Murpny, the,.4

committeée's ?b1ghest authorx;y on the Swedish Marriage Act“.32

The members of the advisory committee met for the first

~
i

time on Dedember 16, 1925, and at irregqular intervals

33

thereafter,. aIternating betWeen Edmonton and Calgary. In
. " \

1926 their original . mandate to investigate community of

o . -
property was extended to include "a general consideration of

N

. * . ' -

. s . )
such _ legislative reférhs as they’ ﬁelb~ were necessary
‘ LA
34

34

wdeq m~3
by the concerns raxseu ﬁf'

+ %
B

Le ' AP
in improving the position of ¢ne non-wagé{

remained in the home foilowing‘marriage.3$

1 S

In their attempt to' adaress the issues raised by women,

the committee),‘!:ET:ed a wide range of . related material

[}

»

o ) N 1 - .
‘the present prqperty,?ights of married- women™ and t;‘f;ipmmend .

e
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including a summary of o4 women's property rights -brought:
the previous ten years, existing

[
ian provinces concernig married

before Alberta cqurts d
legislation in the

women's property right‘ communlty proporty laws in a number ol

-

American states, ipn particular Louisiana, and -in the pfoffﬁE:/

of Quebec, as well as recent .reforms to the English law of

. . * »
intestacy.36 Unconvinced of* any significant advantages to the

wife ‘available under these various broperty regimes, _the
iagmxttee undertook an examination of an-'Englxsh translatxon
/" of a French translatxon' of, the Swedish qgrrxage ﬂtt.31 This
Aoi, introduced 1in 1920, had replaced community of property
la%ws in Sweden with staﬁitfry “matrioonial rights" limiting the

disposition_of‘tpe "matrimonial property" without tne consent
of either Spouse.38 ’ . LW T T
.

Among the recommendatxons Ln the committee's final report, .
submxttqd in March, 1928 was a farsighted endorsement of the

“proceaure of conqiliatxon' found Ln the Swedish law thch, it
. ]
suggested,'”mxght vith benetxt be introduced 1nto tne laws of

39

Alberta” The purpose of such a programme would pe to

* prevegt marrxage oteakdoyn by assisting ‘in resolving domestxc

2t

i :-;disputesf’qs they . arOsé Profesdional 'medxators?.?wowgg be i

employed oy the prov1nc1al government and grantea powers to

investigate serioué.digagreements between wife and husband with
. .
. . o -
a view to reconcxlxatxon.40 ‘ -

i

"Equally attractive to the committee was the custom of

- agreeing uponAa mutually acceptable property arrangement oefore

k) ’

o ,';988' which was encouragea under Quepec law. With a view
.;Ila ‘ ’ ' . .. he . B v
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9 to promoting similar practices ih Alberta, the conuriittéo
recommended that legislation be enacted similat to that .in~
Manitoba and Sgokutchewan which recognized . the validxty of
martiaqe coatracts and provxded fot their regxstrauon._‘1

As to community of property, the committee £6hnﬂ t at:‘z

While in some respects the economic  status of the
wife is improved under the best jsystem of community’
ldw extant, there are disabiiities under the
community system which prevent the Committee from

recommending the adoption of this legislation at the
present time. -

Having rejected community of property, the committee went
on to suggest that “the time (had] come . . . whén a woman's

work in the home should receive legal tecognxtx/g ?s a valuable

- 43

- service" With this in mind the government was urged to passf

Iégislation guarantéeing both spouses a right t#& ”matr&mqpia}
f . /
Mfecessaries"” including:44 - ' ¢ ﬁ /
. housing, food, wearing apparel, medical and hosp19al
care and generally sucn alliowance in mon . /D

one spouse or other as is reasonanly - a equate/
tommensurate with the ordinary a&nd necessary n eos
from time to time of either spouse, havan regafg to
R the station in life or style o living of the
husband amd to the ability, Wé;"s and private

resources of eithér spouse.: ' , /

In the case of dispute, the committee furﬁher‘}econmbnded'xnat
the court be ' granted full powers to order payment of °

"matrimonial necessaries . . . 1n the same manner as [it wouid] .
’ '
. | ' ‘
a judg@ment for alimony" ana that such an ordet:45 . '_

, ) ) ( (
shall take into consideration the manner in, which.,
-either spouse is discharging’ his or’ her duties‘in'.
the home ‘and the consequences of neglect of such ,

matrimionials duties . . . ,‘, .

»
-

Apart from a commendab;e, if rafﬁer tranapqrent, attempt

" to elxmxnate sex/gencer pias from tnexr proposed\legxslatLOn,.‘

1 -

’ 4



there was really nothing new, much less radical, in the

committee's "Suggested Preliminary Draft Of 'The Matrimonial

Maintenance Act'".qel The husband Qould continue t@” be the

arbiter of the family's standard of living. "Matrimonial

maintenance", derived from common law, was already available toy
the wife. Extending it to the husband woﬁld have de-sexed the
‘law withaut in any way alfering ownership in famiiy properfy}
which was the )eal issuefi Morgé&er, bg 1inking "matr;monial

\axintenance" to the satisfactory performance of tneir separate

marital responsiblities, dhe proposed legislation would simply

preserve traditional sex/gender roles. Even the use of the -.
M 20,

word "maintenance", to which many . women strongly objected,

perpetuated the old notion of the wife's economic dependence.
o . o
In short, the committee's suggested refcrms were a complete

fetreat‘frpm the changes aavocated by women's organizations.

A tentative form of commhnity cf property did appear in

the committee's final recommendation that:47 ~

» the Alberta Dower Act be amendea along tne lines of
the Manitoba Dower Act so as to lnsure to the wife
‘one-half of the surplus over after a forced sale of,

a "homestead" umder mortgage . .

Technically, of course, where a mortgage existed homesteéo
"dower did not apply. In this case the wire would pfeSUN;DLy
have conignted, or, by the amerdment of 1919, would be aeemed
to have consented to the mortgage and  therepy dispensgc wlth
her dower right. If, on the other hand, tne huséand -;éd/,
securea the mortgage unuer a faise atfidavit it would be nulil .

v

and void under the Act ana any foreciosure or forced sale
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preventable. Nevertheless, this,suggested amendement with its

equal division of the proceeds. of the sale"of the homestead

Pl

,might be taken as a first glimmering of a recognition of the

. married woman's interest in her own right in €family propefty.

Given the enthusiasm with which at least two members of

the committee, Parlby, the chairwoman, and Murphy, bad endorsed
* R . 4

the community principlé only two years earlier, it is difficult

to account for this complete retreat ﬁfom the concept in 1928,

LN

The committee itself offered two reasons im its final report.

First, it apparently lackea confidence 1in the propdsed
' \ .

\ .
Y

legislation since: 48 0
in other countries where dommunity of property [had)
been in force for more than a century, "either a
. -change in such laws [had] taken place or [was] being
contemplated. '
Second, such a reform was seen as politically unacceptable when
"public opinion 1n Alberta particularly among women [wdas)

opposed to community legislation".'49

In particular, the report
singled out the "unfair position" taken by some married women
who wished "to maintain control of the income from their

separate property and their earnings".while being guaranteed‘a

_"share in their ' husband's assets . . . by virtue of their

50

wlfehood". The committee rejectcea this demand as

~unpfincipled and stated that it "coula only endorse a system of

law" based on "an equal sharing of both assets and

. ‘

liabilities",>! S
Had the pBlitical will existed, of course, these obstacles

-~

could nave been easily overcome as they were on November 29,
. ' . “

1978 when a Matrimonial Property Act was passed into law 1in
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52.

Alberta. Indeed, the committee's failure to recommend

-cémnunity of property in 1928 is-all the more puzzling when it
precisely foresaw the situation that gave rise to it fifty
years later. As mentioned above, tﬂg committee was

'
.particularly concerned with the property rights of the married

[}

woman who worked side by side with her husband in the home and

in the fields oput was denied the profits of her labour. These
iy L '
were exactly the circumstances presented to the court in the

now famous case of Murddck V. Murdoék.s3 In that case,
originating in Alberta, a four-man majority of the Supreme

Court of Canada rejected the wife's attempt to prove her.

[ N1 +

‘ / i3 . . 3 .
entitlement based on ‘her indirect contribution to properties

acquired with her husband during their twenty-five vyear

54

marriage. According to her testimony, with her husband

concurring, Iris Murdock had worked on the farm doing "anything
‘that was to be done", including:55
haying, raking, swathing, moving, driving trucks and
‘tractorg, and teams, quieting horses, taking cattle
back - forth to the geserve, @ehorning,
vaccinating, [and] oranding.
Inaddition, from 1947 until the couple separated in 1968, she
]
ran the rancn‘“herself during tne day for some five months of
the year while her husband was away from hcme ‘on other work.Sb
Yet, according to the theq’existing law, the court aygreea witn
the trial judge that "what [Iris Murdock] had done, while
living witn [ner husband], waé‘cne work done by any rancn wife"

' 4

and dismissed her claim.57 homen across Canada were infuriated
V4

Dy the result and tne case actea as a catalyst ;or legisiative

reform.
IS ! v ‘—
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"By contrast, it was the sbectacle of Lela O'Leary, a young
mother sepefated from her infant children and denied the

maintenance with which to su%port them that galvanized Alberta

women into agtion in 1923, Although féminists like " Emjily

)

Murphy and Irene Parlby had clearly Ldentxfxed many of the.

0
ex»stxng legal and cufgural \lmpedlments to marrled women's

-

. equality, their conservative maternal feminism prevented them
iseriously challenging existing sex/gender roles. In&eed, gheir
claim to property rights was based on the married woman's rfght
as mother to recognition as an egual partner in ‘the home, Even

Lillie Young McKinney whg had "stirred . . . women up”58 with

pory

her defense of "community of interest™ in the 1920s did so "not

especially for the sake of women but to make the home a

unit".59

T&Ss; while many women could sJonrt the concept of
partnersnip in principle, most stopped short_ of .an equal
division of the "husband's" preperty. What they sought was
eqbal status, not/econopic equality. In the end, feminists'
af{uments based on home protection superseded the married
woman's rights as a result of her individual contribution to

P

the family's assets arising from het*work in the home and in
the fields. |

Thie, of course, was not entirely an intellectual failing
on the part of prairie feminists. It is hardly sSrprising that
 women who had themselves been defined as chattels experxenced
difficulty in asserting their rights to property waich lei?%}y‘

and culturally belonged to their husbands. In an attempt to

preak from the past, "Murphy offered an aiternative view of



marriage relationship by comparing it with the legal concept of
;pgrtnership-dhich, of course, would lead to joint ownership or
community of intefést. .Put other, more. conservatxve women,
fearing the cons&guences of their partner's faxlure to meet his
responsibilies, remgined wedded to the notion of protection
such as was offered by homestead dower. Their fears were not
entifely unfounded for even if women had succeeded‘in reforming
what Mufphy callied "éhé Tfladjustment“of property rights in
marriage"” tne wife would have cqqsinuea to be at risk
60 _

economically.

The debate over the married woman's property rights in

£

Alberta did not end in 1924. Indeed, on the eve of a new

NS

decade, Henrietta Muir Edwards, then 1in hgr ninetieth vyear,
wrote to Premier Brownleg requesting that he receive a
delegatién of érovincial women geeking an amendmént to The
Dower Act thch would "secure for the wiaow the use for life of

61 The question of sexually

the furniture in her home".
dfscriminating nohésteading laws reméined on women's agenda
until 1931, With the defeat of community of property
legislation w?men's organizations took up the call for wages
for homemakers.'uIn addition, as tnhe family home came under
increasing threat from economic misfortune, woinen in Alberta

continued to press for improved protections under The Dower

-~
Act.

hd \ —
-~

The 1930s aia witnesé a marked retreat from social reform

as women and men battled tne twin disasters of depression and

drought on the prairies. '~ The conservative climate that swept

. +
L}
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thé country made the struggle for equality and special
protections for women more difficult. Some women were even
tempo:arily téistracted from their feminist goals. Yeé, the
campaign : to imérbve the position of women continued
gporadically as aﬁnew'gen;ration of feminists prepared to take
up the fight with the samé patient determination as their

sisters. ,
\g P ’ -



Conclusion

By 1917 feminist; in Alberta f\agi fought for and won dower
rights guaranteeing the married woman ;‘véice in the management
and control of' family ‘ptoperty and 3 life interest in her
deceased husband's.'estat/e’./ Yet, many. women were left with a
sense that the justice they sought had, in the end, eluded

them. “Te paraphrage Henrietta Muir EQwards, the wife still had

not got what she wanted.l Wnile The Dower Act granted
protection to-the married woman in her home, it did not extend

to her the full recognition of her contribution to the family’

¢

farg that most wQmen sought.

-

To a greatlgxtent, the dissatisfaction expressed by women

-

was the result of the*limited vision of The Dower Act itself.

Unlike American homestead dower which granted rights to the
wife as part of a larger publ‘bic policy aimed at gttracting

settlers to a stable community, the ﬁ/loerta Act was seen oy

» . .
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provincial legislators and those who interpreted them as little

than a concess[on td women. Although it did, in most

mo

have] the ga effect of securing the family home against

not the primary purpose of Alberta
lawmakers. Their ention was a much narrower one. They
sought simply to provide a remedy to deserving ine; who were
deprived of the security of their nome as a result of their
husbands' condsgk. In this sense, homestead dower in Alberta,
and the other prairie provinces, remained well within thé
tradition of protection and maintenance long established by
éommonnlaw dower. If the Alberta Dower Act can be said to have
in anyway recognizeh the pidneering partnership of women and
,men in the West, it was partnership by concession and that was
no partnership at all.
"

Disillusioned with the legislation and the interpretation
placed on it by the courts, rural women in particular pressed
for a more clearly defined right $0 the wife in the property
she nad nelped to acquire. Farm women argued that justice
would not pbe served until the married woman was quaranteed an
equal share of tne common wealth of tne marriagg. wlth the
aésistance of 1Irene Parlby, they succeeded 1in bringing a
community of property pill before tne provincial legislature in
1925. However, Parloy's bili was eventually defeated 1in
committee, in part, by some of its leading feminist advocates..

It took another forty—éix years before a matrimonial property

oill quaranteeing both wife and husband an equél share 1in

tamily property was finally passed into law in Aloerta.
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To a large extent, the defeat‘of community of property in
Alberta in 1928 can be’attributed to the widespread opposition
to the bill by both women and men. Quite simply, as the
politiciXns of the day reahised, public opinion was against it.

~ T -
Yet, this 1§935 not fully explain the complete retreat from
matrimonial property qf feminists like Emily Murphy and Irene
S
Padlby, who had urged the necessity of radical reforms,

Pe}haps, in their eagerness to act as responsible judges and
legislators, as defined. by their male colleagues, they lost
sight of their feminist goals. Certainly, for many women the

question of the division of family property remained a

difficult one.

/

While most women at the time probahly believed they fad a
right to a ﬁ;aif shérg"dof the famglﬁ assets tney had helped to
acquire, few women wqte able to spgcify precisely what their
rightful snare should/ pe Indeed, wnen women referred to the
homestead they ineWitably described it as tne “"husband's
homestead". Culturally agd in law the nomestead belongea to
thé husband. He alone coula lay claim to it. Typically, only
his name appeared on the title as owner. For most womén it was
never clear Qha£ part of the homesteaa, if any, the wife could
Justly lay claim to. Indeed, it was almcst as 1f women felt
that to do so was 1n itself a aisloyal act. This may explain
wny at least one farmers' wife, Elizabeth Clark, wanted thne law
to do it for ner. "Although [her] nuspand repeatedly told
[her] ne would give [her her]} share. [She] felt tnat wasa't
what [she) wanted. (She] fealt (she) wanted the law to grant

[women their) share as well as the men. "<

® i
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Women.'s attempts to articu}a e their claim to family

’/i ﬁﬁﬁioperty petween 1909 and 1628 is a dil#urbing example of the
extent to which patriarchal rul;l of law had inflpenced women's
image of themselves, They felt “humbléd' to take. what they
Belioved belongea to Qhe}r husband.v3 Their struggle, which in
the e;a\was only pdrtially successful, was in fact part of a
mach larger fight to free themselves ffom the "sexual caste
system" that Jo Freeman describes as the prbduct of centuries

old riules of law that discriminated on the basis of sex alone.?
Much remains to be done before historians can begin to see

the women's movement in Alberta in its eﬁtirety.. Yet, if there
is a single conclusion that can be taken from the experience of
this early generation of provincial fe?inists it is the need
for a third type of feminism, one that‘&gn serve as a quide in
the struggle for §exual equality wnile‘ recognizing the
practical necessity of‘special protections for women who remain

at risk in a social system that does not Y@t recognize both the

equal and dPfferent needs of women.
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> Notes to ‘Ingodgctlon

Catherine L. Cleveagon, e n Suffra vement In

Canada (19507 rpt. Toronto: Unlversity o oronto Press,
4), p. 46. .
This argument of the frontier &s equalizer is derived
from the views of the American historian, Frederick
Jackson Turner, whose famous essay, "The Significance of
the Frontier in American History", was first printed 1in
the Proceedings of the State Histortcal Society of
Wisconsin, December i‘t, 1893. Turner's thesis that the
liberating influence of the frontier experience has been
a " significant factor in the spcial and political
development of America has provided much fruitful ground
for historical eriquiry sjince then. Recently, Turner's
frontier thesis has been applied to the experience of
women .in the American West with contradictory results.

-In her investigation, Sandra L. Myres, Westering Women

and the Frontier Experience 1800 - 19185 (Albuquerque:
University ‘of New Mexico Press, 1982), p. 269, concludes
that while "tne fgontier did not offer as many
opportunities for women as it did for men, [some] women

. . [took] advantage of the frontier experience as a

- means of liberating themselves from constricting and
- sexist patterns of benavior",

Ramsay Cook, introd., The Woman Sufrrage Movement In
Canada, Catherine L. Cleverdon (1950; rpt. Toronto: —
University of Toronto Press, 1974), p. xvi. //

For a further discussion of the limitations of the
frontier thesis as a complete explanation of the position ¢
of women see Deborah Gorham, "Singing Up 'The Hill", 1n
Canadian Dimensign, 10, 8 (1975), pp. 26-38,

Paul Voisey, "The 'Votes for Women' Movement", 'in Alberta
History, 23, 3 (1975), pp. 10-23.

Carol Bacchi, "Divided Allegiances: The Response of Farm
and Labour Women to Suffrage®, in A Not Unreasonable
Claim, ed. Linda Kealey (Toronto: The Women's Press,
1979), pp. 460-74.

Veronica Strong-Boag, "The Parliament - of women: The
National Council of .Wamen of Canada 18Y3 - 1929" (Ottawa:
National Museums of Canada, 1975), p. 157. R

i
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Motes t apter '

John Stuart Mill, The Subjugation of Women (1869; rpt.
New York: Stokes, 1911), p. 175. . .

Jo Preeman, "The Legal Basis of the Sexual Caste System",
vVal i niversit W _Review, 5, 2, Symposium Issue,

’

See Leo Kanowitz, Women And The Law: The Unfinished
Revolution (Albuquerque: University of New Mexico Press,
68). .

Kanowitz states that “even . . ~. [where] the most
dramatic improvement of the married woman's inferior
common law position has occurred, significant pockets of
rules and decisions continue to preserve the effects, if
not the rational, of the old common law®, p. 199, °

On the origins of patriarchy Simone d¢ Beauvoir, The
Second Sex (1952; rpt. New York: Vintage, 1974), p. 70,
states that "however strong the women ([in nomadic
societies] were, the ‘bondage of reproduction was a
terrible handicap in tffe struggle against a hostile
world. Pregnancy, childbirth, and menstruation reduced
their capacity for work and made them at times wholly -
dependent upon men for protection and food". Recent
feminist- scholars have turned their attention to a more
fruitful exploration of” the political purposes served by
patriarchal social structures. Among them Jill McCalla
Vickers, "Sex, Gender and the Construction of National
Identities®, Reaching Out: Canadian_ Studies, Women's
Studies and Adult Education, 6, (1984), pp. 34-49, argues
convincingly that “patriarchy as a technology for the
organization and replication of human groups . . . [seeks
to maintain] the autonomy, cohesion, continyity and
identity of groups . . . [(by] severely limiting the
autonomy, freedom of choice and social adulthool of
[(women as)] the group's physical and social reproducers®™,
pp.38-39, '

For a®turtaer discussion of the view of women in Western
philosophy see Susan Moller Okin, Women In Western

Political Thought (Princeton: Princeton University Press,
1979), u

oo

The traditional view of women as a subject and passive
sex wag first challenged by Mary R. Bearq, Woman As Force

In History (New York: Collier, 1946). Becoming Visible:

Women In European Histor » ed. Renate Bridenthal and

Claudia Koonz (Boston: Houdhton Mifflin, 1977) offers a
more contemporary discussion of the continuing debpate
concerning the role of women in history. ?
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" Por 1J\tanco, dhtfng the - Late Roman ::rlro women

benefited from a general relskation of rriage and
property laws intended to reinvigorate ‘a, declining

patricfan population. See Sarah B. Pomeroy, ggﬂ%g%gg‘.
Whores, Wives and av (New Yorks @choken, .1978)..
Uiﬁit tﬁp EitoIInqliu ru%oto. Prankish Women experienced
legal and social reverses when the church and momarchy
temporarily co-operated to strengtfien their power. See

Suzanne Fonay Wemple, Women _in £ank£lh S%§iggx
(Philadelphia: University o Pennsylvannia Press, ).

In his comparative study Roger Thompson, Women in gtulrt
England and America (London: Routledge and’Kegan, 4,
P.. 5, concludes that as a result, of legal and social

discrimination “the-Stuart era was one of the Pleaker

ones for women . ., ., certainly a decline from thé Tudor
led Renaissance". »

Cathertne A. MacKinnon, "Feminism, Marxism, Method and
the State: Toward Feminist Jurisprudence®, Signs, 8, 4,
Summer (1983), pp. 635-658, argues that the fxmitations
of man-made laws goes beyond paternalism to include a
male group interest, ,
r
Under the Common Law.of England the promise of marriage
was sufficient to suspend a woman's legal rights since
any disposition of her property . either by gift or
investment without the consent of her intended husband
was held to be a fraud on his marital rights. See Erna

Reiss, Rights And Duties Of Englishwomen (Manchester:
Sherratt and Hughes, 1934), p. 19,

It should be noted that the conocept of "civil dedfth",
often used to describe the conaition of the married
woman under common law, is partiowlarly known in European
(and Quebec) cvil law systems, where convicted criminals
were deemea to be "dead” feor all purposes of civil law.

Freefan, supra note 2, p. <208. Tne tradition of the
Perpetual Tutelage of Women is aiso daiscussed in Not In
God's Image, ed. Julia O‘Faolain ana Laura Martines (New

York: Harper and Row, 1973), p. 4.

See Henry Sumner Maine, Ancient Law (London: Murray,
1916), p. 135, for a discussion of tne concept of tne
Greek family as "perpetual and inextinguishable",

Freeman, supra note 2, p. 208. According to Pomeroy the
more war-like the state the less repressiVe were its laws
concerning women. For example, in Sparta and Gortyn,
whe men were often absent for long periods of time,
women remained at hdme where they maraged and controlled
family property. "By the fourth century B.C. women
controlled by means of their dowries and inneritances
two-fifths of the land and property af sSparta®, supra
note 8, p. 3u.
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1l4. O'Faolain 'and Martines, supra note il, P. 9.

15, This view of women's social role is exh&essed in rather
stark terms by the primitive poet, Hesiod, who advises
prospective farmers to "[f]irst of all get a house, and a
woman, and a ploughing ox" Okin, supra note 6, pp.

» 15-16. . Demosthenes is equally candid in his - account of
‘the lawsuit, Against Naera, in which he states,

"[m]istres‘ses ¢we keep for the sake of 'pleasure,
concubines for “he daily care of our persons, but wives
to bear us legitimate childrew?! and -to be faithful
guardians of our household", ipid., p. 20. -

»

l6. O'Faolain and Martines, supra note 11; p. 13.

17. 1Ipbid., p. 12. It should be noted that Ancient Greek and
Roman law provided that for the purposeés of inheritance a
man's surviving adopted son took precedence -over his
birth daughter. According to Main this was a common
occurence_, and the Roman family "was constantly
adulterated by the practice of adoption", p. 138.

18. O'Faolain and Martines, supra note 11, p. 13.

19. 'Ibid., p. 14.

20. Ibid., p. 20.

21, For a further descrxptlon of the structure of the pater
familias and the powers of the father see Main, supra,
note 12, pp. 142+52,

22, OQ'Faolain and Martin s, sugrsﬁ:hgte 11, p. 34. Main also

discusses tne‘declln of the pafria potestas, ﬂggra note
12, pp. 148-49. '

o

23. According to Main the tutelage of males was terminated at
an early stage since sons were capable of founding a new
patria potestas but "no such capacity was possessed by
the woman, and theérefore she was never enfranchised®,

* supra note 12, p. 165. ‘

24. 0O Faolaln and Martines discuss the lnstltutlon of manus,
sugra note 11, p. 42. :

25. . Freeman, supra note 2, p. 208. Also see Main, supra note
12, p. 165~ ’

26. O'Faolain and Martines, supra note 11, p. 41.

»
> B

27. 1bid.

28. Gaius goes on to say that in spite of the fact that women
exercised greater personal freedom dauriug tais period
"the common oglnion that because of their levity of

-
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35.
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disposition they are easiL& deceived and it is only just
that they should be subngt to thé'puthority of guardians

.« « " prevailed, ibid.,/p. 44.

Ibid., p. 62. -

I— ;

Of these the "matroﬁée" were among the most privileged
women in Ancient Rogme. As daughters of the senatorial
class and motheg Or potential mothers of future
generations they were held in high esteem and expected to
live circumspect/liyes. Any man who took a Roman matron
forl his mistress could be prosecuted for vice, ‘The
adulterous wife suffered the loss of property and
banishment. See O'Faolain awad Martines, supra note 1i,
pp. 51-64.

Althougn the direct parallel which Main draws between the
"operation and nature of the ancient Patria Potestas" and
the' "prerogatives attached to tnhe husband by the pure
English Common Law" is undoubtedly exaggerated, male
power and authority was ‘preserved by rules of law
concerning marriage and inheritance which weres
traditionally.administered by ecclesiastical courts. For
a further discussion of the . development of common law
see,” Frederick Pdéllock and Frederick William Maitlénd,
The History of English Law, 2nd ed. (Cambridge: Cambridge
University Press, 1898).

Pearl Hogrefe, Tudor Women: Commoners and Queens (Ames,

-Jowa: Iowa State University Press, 1975), p. 10.

Ibid.

Pollod¢k ;nd Maitland, supra fote 31, p. 482, In feudal
times women did hold elected ang inherited office. and
continued to exercise authority as sextons, churchwardens
and "overseers of the poor" long gfter the rules limiting
their public role were firmly estabiished in the
thirteehth»century, Hogrefe, supra note 32, pp. 27-39. .
However, it was widely held that women lacked sufficient
intelligence, independence and responsibility necessary
to the performance of ‘these duties. The complete
disenfranchisement of women was finally achieved in
England by the Reform Act of 1832 which restricted public
participation to "male persons", Reiss, supra note 10, p.
41. R

Kanowitz discusses the legal status of the "Single Girl",
supra note 3, pp. 7-34, It should be noted that by the
tifteenth century English law provided that a marriea
woman with the consent of her husband could* declare
herself a feme sole for the purpose of conducting ner own
business. ., This practice was apparently wide spread in
the city of London. See Hogrefe, supra note 3z, p. 3y.
See also 0O'Faolain and Martines, supra note 11, p. 1l46.
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Under tne rule of primogeniture, which persisted in some
form in England until the nineteenth century, the eldest
son and only the eldest son succeeded. The other
children had no share in the inheritance. This rule
required the disinneritance of all oai: man's daughters
if he left surviv.ng him at least one son. See Kanowitz,

supra note 3, p. 2e¢l, note 1.
Polloék and -Maitland, supra note 31, p. 485,
. 7
O'Faolain and Martines, supra note 11, p. 145.

Pollock and Maitlahd( supra note 31, p. 485. -

The following is from William Blackstone, Copmentaries On
- The- Laws_Of England, ed. George Tucker (1765-1769; rpt.

':Philadelphia: Young Birch and Small, 1803), p. 442.

"And Adam said, this is now bone of my bones, and flesh

‘of my flesh; she shall be called Woman, because she was

taken out of man. Therefore shall a man leave his father
and his 'mother, and shall cleave unto his wife and they
shall be one-flesh." See Genesis, II, 22-23. :

Kanowitz, sugfi‘ﬁote 3, p. 36,

The following is from Reiss, supra note 10, p. 6. The
footnotes have been added by the autnor.

In al terms, her consortium,? including her
"comprg#ionship, , love, affection, comfort, mutual
services, sexual intercourse". Thus, it was held that a
husband could not be guilty of raping his wife "for by
their mutual matrimonial consent and contract the wife
hath given up herself in this kind unto her husband,
which she cannot retract". See A Century. of Family Law,
eas. R.H. Graveson and F.R. Crane (London: Sweet and
Maxwell, 1957), p. 181l.

An unmarried mother, on the other handa, "had no claim on
the father, of her child, and the only time he could ever
be called’upon to contribute to tne maintenance of the
child was where she was incapable of doing so.", Reiss,
supra note 10, p. 19.

For a discussion of the impact of marriage on the
husband, see Reiss, supra note 10, pp. &-15."

A married woman could take action against her husband's
mistress but. if" she succeeded in obtaining a financial
settlement it became her husband's since "whatever
accrues to the wife—during coverture pelongs to the
husband", Reiss, supra note 10, p. 15. ‘

Ibid., p. 11
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Ibid., p. 15,

-

Notorious for revealing the most sordid. and intimate
details of domestic life, these cases often became a
source of public amusement. According to the Marquess of

- Lansdowne, "one of the earliest of such cases occurred in

the reign ©f Charles the Second, and that monarch is
stated to Mave attendedesevery day's proceedings, and to
have declared- that he found it 'quite as entertaining as a
play", Graveson and Ctan%! supra note 42, p. 7. .

Canon law traditionally emphasized the moral behavior of
the wife over that of the husband. In England
ecclesiastical courts exercised exclusive jurisdiction
over matrimonial law until 1857 and even after the
Divorce and Matrimonial Causes Act of that year, the new
secular courts tended to adopt the old principles’ of
canon law. Thus, on the subject of adultery as grounds
for divorce a typical opinion was expressed by Lord
Campbell, a member of the House of Lords, who stated that
"[n]Jo doubt the crime in both cases is essentially the
same; but the conseguences are not the same. When
adultery is committed by the woman all tne purposes of
the marriage are forever annulled, and there can be no
condonation on the part of the husband.” See Graveson
and Crane, supra note 42, p. 10. Forgiveness on the part
of the wife however, was conidered meritorious, in the
view of Sir Nicholl, also a member of the House of Lords,
especially a wife "with a large family, in the hope of
reclaiming her husband . While a similar

- forgiveness on the part of the husband would be degradine

. and -dishonourable." See Reiss, supra note 10, p. 54

grn——

Ibid., p. 45. Furthermore, the court held that "if (the
wife] has once forgiven, or, in leyal phrase 'condoned'
{mer husband's) offences, sne cannot plead ¢ hem. " See
O'Faolain and Martines, supra note 11, p. 325.

The following is from Graveson andg Crane, supra note 42,
p. 82.

Reiss, supra note 10, P. 45. Coleridge's judgement in R.
v. Cocnrane [1840)] 8 Dowl. 630, 1is also reproducea 1in
part 1in O'Faolain and Martines, supra note 11, pg.
318-19,

[ 4
The following is from Graveson and Crane, supra note 42,
p. 178.
Reiss, supra note 10, p. 17y. - “

Ibid., p. 45. The husbpand's right to interfere witn
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his wife's personal freedom was finally overturned in
England in R. v. Jackson [1891) 7 T.L.R. 382.

. [

Ibid., pp. 36-37. The wife's immunity gave rise to the
rule . that a husband could be charged for a crime
committed by his wife in his presence, Kanowitz, supra

note 3, p. 37. .
Reiss, supra note 10, p. 36. , ‘

Ibid. Opinion as to the precise source of the married
woman's duty to pfotect her husband varied. Coke stated

e offgnce of her husband" " but another early source
tes that "a wife. ought not to accuse her husband, nor
to'disclose his theft or felony, since she has not any
powetr over herself."” See Graveson and Crane, gsupra note

42, p. 170.

,:E:t "by the law divinera wife is not bound to discover
t

3

Reiss, supra note 10, p. 37.

Kanowitz, supra note 3, p. 36.

~.

Ibid. i - T
Ibid., pp. 20-21. The married woman's paraphanalia

(clothing, jewellry, furniture, etc.) reverted to her
possesgion after her husband's death, but th®n only if it
was not required to satisfy his creditors. See Margaret
Morrison Midgley, "Legal Status Of Women In England And

Canada", Masters of Laws Thesis, - rsity of Alberta,.
1976, p. 6. '
Reiss, supra note 10, ®p. 21-22. s '

- 4 :

Midgley, supra note - 4, p. 135.
Kanowitz, supra note 3, p. 36.

Ibid. See also A.C.H. Barlow, "Gifts and Other Transfers
Inter Vivos and the Matrimonial Home", in Greveson and
Crane, supra note 42, pp. 197-226,

Reiss, supra note 10, p. 31. Thus a married woman could
not sue her husband for the loss of her property. See
C.A. Morrison, "Contract", in Graveson and Crane, supra
pote 42, pp. 116-142,.

Reiss, supra, note 10, p. 22. See also Graveson and
Crane, supra note 42, pp.. $8-104.

A. V. Dicey, Law And Public Opiniop In England (London:
Reiss discusses the right of the married woman to
malintenance and protection, supra note 10, pp. 6-12.

\f
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For instance, a deserted wife whose husband failed to
provide adequate support became an "agent of necessity"
and could pledge her husband's credit without his
consent, See Reiss, sgupra note 10, p. 10. However,
under these circumstances merchants were probably
reluctant to extend credit to a married woman, The
wife's agency could be defeated on several grounds, among
them where it was shown that the husband had forbidden

the wife to pledge his credits See Midgley, supra note

64, p. 86. At common law, the adulterous wife
automatically forfieted her right to mdintenance. —

Reiss, supra note 10, p. 9.
Ibid. . .

The following is taken from the judgement of Mr. Justice

—Willes in Phillipson v. Hayter (1870) 6 C.P. 38, which is

a

misquoted in Midgley as Phillips v. Hayter, supra note
64, p. 87. ‘

In legal terms the married woman was an "agent at will",
Reiss, supra note 10, p. 9. ;

Kanowitz, supra note 3, p. 71.

For a more detailed history bf,“cq on law dower see
George L Haskins, "“The q§yelopméht.of ommon Law Dower",

(1948-49) 62 Hérv. L. Re_.:{%f:}_-'ﬁ; -

As the rules of common labﬁpzohislt‘i the husband from
making a gift of land to his wifa paaring marriage, dower
was part of the marriage settlement and came to ignity
the public declaration of a man's intention to m ry.
Haskins describes dower as ""essentially the fullfilllment
of a bargain which [the husband] had previously madel with
[his wifel or with her kinsmen" apd states that uring
Anglo-Saxon times "if no specific gift had been agreed
upon at the betrothal, the law gave the widow an
undivided portion of her husband's property, wusuallwg
one-third®", ibid., p. 43. It is important to note here
the difference between dower, the husband's gift to the
wife, and dowry, the wife's gift to her husband.

Haskins, supra note 79, p. 46,

As Haskins points out, it is notable that dower aia
persist against the anti-feudal tendency of the
thirteenth century to assert the husband's freedom to
alienate his land by sale during his lifetime or by will,
Moreover, dower conflicted with the claims of the heir

and the lords rights of wardsnip and were "a perpetual
clog on the marketability of land at a time when land was
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coming to have a value in commerce", supra note 79, p.
48. According to Michael M. Sheehan, "The | Influence of
Canon Law on the Property Rights of Married Women  in
England”, in' Medigeval Studies, 25 (1963), p. 114, the

le of the ecclesiastical courts in defence of the
married woman's property rights during this period
may in part account for the survival of dower even in its
reduced form. Undoubtedly the effortg of canonists on
béhalf of the married Woman was in paft a reflection of
their concern for her capacity to mdke gifts of alms to

the church without her husband's consent. ‘

Attempts to defeat the wife's dower must have been fairly
common since Parliament felt compelled to provide a
statutory remedy té&—widows in 1265. See Haskins, supra
note 79, p. 51, note, 50.

Ibid. : @

Ibid. At common law the, married man received an
equivalent estate in the property of his deceased wife
which was known as the husband's curtesy. However, his
estate existed in all of his wife's lands, not just one
third, and his curtesy was conditional upon the birth of
live issue capable of inheriting their mother's estate.
See Reiss, supra note 10, p. 27. Both dower and curtesy
were abolished in England in 1925, See Midgley, supra
note 64, p. 148,

This represented-a set back for the married woman who by
custom had received one-third of her husband's chattels.
During the fourteentn century the husband established his
testamentary powers over his chattels and "[bly
Elizabeth's time . . . it was only in the distribution of
the property-ef- the intestate [those: who died without a
will], a distribution supervised by the bishop, that a
portion of the husband's moveables was reserved to his
wife". See Sheenan, supra note 82, p. 123.

This provision did not attacn to the husband's curtesy
"since there is no act inflicting ., . . the forfeiture of
a tenancy by the curtesy". See Reiss, supra note 10, p.
27 )

»

Sheenan, supra note 82, p. 115,

This custom was reinforced by statute in 1285, See
ibid.,, p. 1l1is.

The husband's estate by the curtesy also terminated with
the marriage.

"Report on An Examination of 'The Dower Act'", Law Reform

Commission of* Manitoba (1984), p. 3. ‘\\\\\
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The Dower Act, 3 & 4 Will. 1v, c¢. 105.

Ibid., s.v.

Ibid., s. iv,.

The following is from quckston%“~!gggg note 39, p. 445.
In a chapter entitled “"Blackstone Extihquished The
Married Woman's Personality" Beard, supra note 7, pp.
88-90, attributes Blackstone's distortion of the legal
sfatus of women in England to his "love .of the strict
injunction of the common law". »

Graveson and Crane, supra note 42, p. 198.

See Kanowigf, supra note 3, pp. 38—40.

Ibid., p. 38.

Reiss,.ngra note 10, p. 24,

Ibid. The wife's equity to a settlement was not a
property right but only provided that the wife could
request that the court force the husband W to act
equitably. Thus, the wife's right depended upon her
taking action against her husband and relied on the court
to act in her interest, Moreover, the wife's right to
equity could be defeated by her marriage settlement.
Over time the wife's equity to a settlement could be
claimed by her children following her death.

Ibid. ' .

According to one interpretation it was "found necessary
for tne interest of saclety that means should exist Dy
which either the parties themselves by contract or ¥hose
who intend to give a bounty té a family may secure that
for the benefit of the wife ana cnildren without it being
subject to the control of the husband", Reiss quoting tne
court in Ritchie v. Rennie [1845] 12 Cl. & Fin. 204,
supra note kW, p. 234.

Dicey states that "{t}here came, therefore,.to be not in
theory but in fact one law for the rich and another for
the poor. The daugnters of tne rich enjoyed, for the
most part, the considerate protection or equity, the
daughters of the poor suffered under the severity and
injustice of tne common law”, supra note 71, p. 381,

Reiss, supra note lu, p. 26~

Dicey, supra note 71, p. <31, .

-~
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In other words, a married woman's contract bound her
property not her personally. Her liability was charged
to a particular estate which belonged to her at the time
the debt was incurred and any property she acquired at a
later date could not be held liable to satisfy the debt,
Reiss, supra note 10, p. 33.

Equal propemty rights for married women were among the
early reforms sought by women in the nineteenth century,
in large part because the obvious injustice of women
deprived of income earned by their own labour *caught the
public imdgination and created wide-spread sympathy for
their claim.. According to Barbara Leigh Smith, author of
Lawes Concerning Women (1856), "not that these laws of
property are the only unjust laws concerning women to be
found . . . but they form a simple, tangible and not
offensive point of attack®". See Reiss, supra note 10, P.
124,

.

Ibid., p. 134. The example of equity was the obvious
precedent available to reformers since matrimonial
property or shared ownership by both husband and wife was
unknown to English law. See Graveson and Crane, supra
note 42, p. 199, N

An Act to enable married Women to dispose of Reversionary
Interests in Personal Estate, 20 & 21 Vict. c. 57.

20 & 21 vict. c. 85.
Ibid.,, s. xxi. ' /
r 4 ,
Dicey, supra note 71, p. 382.
33 & 34 vVict. c. 93, s. 1. The first Married Women's

Property Act was passed in the state of Mississippi in
1839, According to Lawrence M. Friedman, A History of

American Law (New York: Simon & Shuster, 1973), "the real
point of the [American] statutes was to rationalize more
cold-blooded matters, such as the rights of creditors to
collect debts out of land owned by husbands, wives or
both", p. 186.

Reiss, supra note 10, p. 133. Under the Act a married
woman's separate peoperty consisted of any income that
she earned as a result of employment carried on
separately from her husoand or tnrough her "literary, -
artistic or scientific skills", monies arising out of
certain kinds of investments, any personal property she
inhirited, or rents and profits from her real progerty,
s. 1, -

Married Women's Property Acc, s. 7.
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118, :;éive Stone, "The Status of Women in Great Britain,"
Aﬁ 972) 20, 4, Fall, Am. J. Comp. L., 592 at 594.
R ) .

119. .R@kss, supra note 10, p. 133.

! Minor changes wére made to the 1882 Act in
BRtuent legislation in l&%ﬁ, 1893, 1907, and 1908.

h, following the example of equity, a married

woman's liability continued to attach to her separate

(property and not to her personally. Full contractual
capacity was not granted the married woman in England
until 1935 when the Law Reform (Married Women and
Tortfeasors) Act was passed, Midgley, supra note 64, p.
41. ‘

122. But "no husband or wife shall be entitled to sue the
other for a tort", s. 13. This remnant of the fiction of
g legal unity, which remains in force in Alberta to this
day, was only abolished in England with The Law Reform
(Husband and Wife) Act of 1962, ibid., p. 46. N

123. Curiously, th[&ct did not affect the married woman's
position in relation to her paraphanalia. She still had
no rjght to such eroperty until widowed, ibid., p. 33.

124. 45 & 46 Vict. c. 75 s. 2. ~

125. The following is frozibid., s. 1(1). Although the Act
increased the marrie8 woman's testamentary powers, they
remained less than those of ner husband since she could
only dispose of property she became entitled to before or
during her coverture, but not after. See Midgley, supra
note 64, p. 33,

126. Commenting on the new legal status of the married woman
in England de Montmorency wrote somewhat precipitously,
"{t]ime brings its revenges even to women . . . (and] one
might almost now say, inverting Rousseaw's famous phrase:

-—woman was born in chains, and behold now on every side

she is free", See Graveson and Crane, supra note 42, p.
le.
9

127. Reiss, supra note 10, p. 139.

128. Reiss, supra note 10, p. 13s. See also Graveson and
Crane, supra note 42, p. 200, This situation was
reversed in England by the Law of Property Act of 1925
which stated that in the case of a gift of property a
huspand and wife snall be treated as two persons,

129. Midgley quoting Cyprean Williams, "Husband's “Liability
for Wife's Torts" (19G0), supra note 64, p. 40, For a
furtner discussion of the impact of judical decisions on
the married woman's property rights see Graveson and
Crane, supra note 44, pp. 20i-U3.
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Reiss, supra note 10, p. 131.

Graveson, quoting Mr, Jﬁ(tice Coleridge lin R. v,
Cocherane [(1840] 8 Dowl. 6QOX Graveson and’ Crane, supra
note 42, p. 1lé. \ .

4

Midgely, supra note 64, p. 34.

N , Sy .
The Alberta Act S.C. 1905, c. 3, preserved the existing
law tfen in force in the Northwest Territores, See the
North-West- Territories Act S.C. 1686, c. 25.

On July 15, . 1870 Rupert's land and the Northwest
Territories weré admitted ‘to Canada pursuant to the
Rupert's Land Act. 'Untid- February 18, 1887, the law in
force in Rupert's Land and the Northwest Territories
generakly was the law of England on May 2, 1670, being
the date of vthe charter of the Hudsqn's Bay Company. A
new date for thé entire Northwest Territories was fixed
by the North-West Territories Act of 1886, whicn went
into force on Fehruary IB, 1887 and provided that the
laws of England relating ta civil and criminal matters,
as they existed on July 15, 1870, were to be in force in
the Territories in so far as they were applicable to the
Territories, See Anger and Honsberger Law of al
Property, 2nd ed., by A.H. Oosterhof and W. B. Rayner,
Vol. 1 (Canada Law Book Inc., 1985), pp. 72-73.

Leslie A.E. Savage, "Infanticide, Illegitimacy And The
Origins And Evolstion Of The Role Of The Misericordia
Sisters, Montrea)l And Edmonton; A" Study In Child Rescue
And Female Reform®, M.Ed., University of Alberta (1982),
p. 113. . ;

C.0. 1898, c.47 s.l1, originallyrﬂo. <0 of 1890, s.c. An
act extending separate property rights to married women
was  passed - in Alberta in 1906. Restraints on
anticipation were not affected by the AcCt as it was still
possible to restrain a marriea woman's ability to dispose
of her property. According to Oosternoff and Rayner,
"Alberta appears to pe the only jurisdiction which still
permits restraints on anticipation or alienation to be
created against the property of married women", supra
note 132, p. 838,

The adoption by a woman on marriage of her huspband's
surname appears to be a matter of custom in keeping witn
the common law principle that a married woman had no
legal existence apart from ner husband. However,
according to Midgley, Supra note 64, op. 65-66, "despite
the absence of legal authority, it is tacitly implied in
some legislation and administrative practices that a
married woman's official name is that ot ner nusband and
the obstacltes in the path of any married woman wno
attempts to assert to the contrary are considerable".
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138.. The rule that stated that a wife's nationality followed
that of her husband's was created by statute during the
nineteenth century and was abolished ‘in Endland in 1948
and "in Canada in 1946, See Midgley, supra note 64, p.
70. '

(139, For a_further discussion of the unity of domikile seb

‘ Midgldy, supra note 64, pp. 74-75. At c n law, a.
married woman was not only compelled to live with her
husband, she could be guilty of desertion if he moved and -
~ g?: refused to move with him, Freeman, supra note 2, p.b

< y ' ’ ’

140. J.L. Barton in Graveson and Crane, supra note 42, p. 352,

" * describes the position of children at common law as
evolving: out of proprietary intetests, therefore,
“guardianship went to the person entitled to it according
to the rules governing the ”tenutm which the land was
held . . . . 1If tne infant had n nd, then the gommon
law was not concerned with him", However, the father's
parental rights were also consistent with the supremacy \‘\
of the husband at common law and the accepted view of him
as head of the housenold. The father's authority over
his children extended beyond the marriage and indeed,
continued after nis death since he was free to appoint a
guardiar over them.

Equal parental rights were achieved in Alberta by

amendement to The Infants Act in 1920, See Henrietta
Muir Edwards, Legal Status of Women in Alberta, 2nd ed.

(Attorney General of Alberta, 1921), p. 41. An unmarried
woman on the otner hand was solely responsible for her
illegitimatgachild and following the passing of the Poor

Law Act in 'England in 1834, "every cnild that be born a
_bastar . . shall have and follow the settlement of the
mother??’. - and such mother so long as she be unmarried
or ‘-a widow, shall be bound to maintain such child", See
Relss, supra note 10, p. 19, By the same act. a man was
held responsible for any illegitimate children of the
woman he married. ' . <9

-

14l. 1In addition, divorce courts, as they existed in England
were never established in Alberta. The British North
America Act, 1867 gave the Dominion Parliament exclusive
jurisdiction in matters of divorce which could vpe
obtained either by special Act of Parliament or, after
1905, by application to the Supreme Court of Alberta.
Grounds for divorce followed the English Act as of July

15, 1870 which included adultery for the husband and
( incestuous adultery, bigamy with adultery, rape, sodomy,
bestiality or adultery coupled with cruelty or desertion
\ for two years for the wife. In. 1517 the cost of a
Dominion divorce was approximately two thousand dollascs
and between three hundred and five- nundred dollars ,?ﬂ

ootained through the courts, Eawards, supra note iM,”
p.24. .
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Frqémcn, supra note 2,'p. 211, .

Territories Reai Property Act, S.C. 1886, 'c. 26. Both
ower and curtesy were abolished by the Act. - ~ '

See lﬂlbct“ P. -Bowker, “Reform Of The ‘Law Of Dower 1In
Alberta", -(1961) 1 Alta. D~ "Rev. 501.. '

For a further discussion of the Torrens systemfof.land
registration see James Edward Hogg, "AuStralian Torrens
System (1905)" (1955 - 1956) 1 Alta. L. Rev. 192. -

Catherine ﬁ. Cleverdon, sugf&'inttbd., note 1, p. 67.
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Sotes to Chapter 2 o

]

Reproduced in A_Harvest Yet To Reap, ed. Linda Rasmussen
et. al. (Toronto: The Women's Press, 1976),, p.- 150.

gor. an excellent synopsis of the homesteads-for-wvomen
movement see the introduction to Susan Jackel, ed., wheat
and Woman, by Georgina Binnie-Clagk (Toronto: Univ.rlfty
of Toronto Press, 1979), pp. xx-xxxi. .

See S.A. 1931 c. 43, s. 15(1). In Saskatchewan and
Manitoba homesteading priviledes were abolished altogether
while Alberta amended its legislatiaon to reai "person”,
For a discussion of the developments in Canadian feq&nism
see the introduction to Linda Kealey, ed., A Not
Unreasonable Claim (Toronto: The Women's Press, 1979), pp.
1-14.,
See The Dominion Lands Act of 1872 which. governed the
alienation of puble lands in the vast western territories
acquired from Britain in 1870.
The status of single mothers with dependent children does
not appear to nave been raised in the course of the debate
over homesteaa laws.

S \
§.C. 1872 c. 23, s. 33, . d
The following ig from Jackel, pp. xxv-xxvi.
Ibid., p. xxvi. L.

Leslie May Robinson, "Agrarian Reformer&: Womdn And The
Farm Movement In Alberta 1909-1925", M.A. Thesis
(University of Calgary, 1979), p. 13. According to the
Canadian Census women represented approximately 1.5% of
the total number of peop employed in agriculture in
Alberta in 1911. Of those who described themselves' as
farmers or farm labourers in 1921 approximately 1l.4% were
women, During this same period American Census figures
indicate that two to three times that percentage of women
were gainfully employed on farms in western states where
homesteading laws_did not discriminate by sex. According
to a contemporary observer gquoted by Myers, supra introd.,
note 2, p. 258, homesteading was so popular among young
women on the Amdrican frontier that by the turn of the

Century one-third of the Land in the Dakotas was held by
women.

Ibid. \ . »

Georgina Binnie-Clark, Wwheat and woman, introd. Susan
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18.

19,
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Jackel (Toronto: University of Toronto ' Press, 1979).

Although ‘Binnie-Clark's Union Jack Farm Settlément on the
outskirts of Fort Qu'Appelle, Saskatchewan was financed by
her father, concern over operating costs is a recurriag
theme in this account,of her first three years in the
Canadian West, '

Even the usually tolerant Roddy McMahon, Binnie-Clark's:
dedicated hired man, took exception when his employer
decided to help "stone" the land; "I guess you'll get them
out all right [he conceded], - but it ain't no work for a
woman", ibid., p. 146. :

’,

The fo}lowing is from'Jackel, supra note 6, p. xxvi.

According to Lewis H. Thomas, "A History of Agriculture on
the Prairies to 1914", The Prairie West, ed. R. Douglas
Francis and Howard PaImer (Edmonton: University of Albera
Press, 1985), The NorthWest Territories farming population
could be measured in the hundreds in 1871 but amounted to
31,000 in 1885, and 164,000 in 1901. The decade 1901-11
exhibited the most dramatic growth in population when the
number of people living in Western Canada rose from
419,000 in 1901 to 1,328,000 in 1911. p. 231. Comparative
figures show that in 1901 54,000 Albertans lived in rural
areas as coppared with 19,000 who described themselves as
urban. ‘#te  rural/urban balanee showed a similar
distribution ten years later when 366,000 people were
living in the country and 223,000 occupied towns and
cities. By 1931 over 60% of the province's population was
still rural, See Paul Voisey, "Urbanization of the
Canadian Prairies, 1871-1916é", ibid., p. 390.

—~
s

For a further discussion of women and work in turn-of-the
-century Alberta see The Last Best West, ed. Elaine Leslau
Silverman (Montreal: Eden #®ress, 1984), pp. 105-1:z4 and
Flannel Shirtés ard Liberty, ed. Susan Jackel (Vancouver:
University of Britisn Columbia Press, 1982).

See Savage, supra c.l, n. 133; pp. l4-16.

In 1911 of all women over the age of 25 years 37.4% were
married, In 1921 87.6% were married and 90.7% of all
women petween the ages of 30 and 39 years were married.
See Census of Canada, lglllifd 1921.

Camadian census figures for this .period do not provide a
breakdown of the number of married women working outside

. the home.. However, in 1911 women represented only 7.3% of
" the. province's total workforce. Of the total number of

people ”gainfully employed"” in Edmonton and Calgary in
1921, slightly more than one quarter were women but women
accounted for only 16.5% of total yearly earnings despite
the fact that they worked more hours$ than ‘men.
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e

The social dislocation resulting from desertion was
considered such a serious problem by 1922 that the United
Farmers' government anticipated making it an extraditable
offence.

PAA, Attorney General's papers, item $#1256D.

Ibid. | .

-CEA, Emily Murphy's personal papers, file 8.

" g following is from ibid.
Tb.r
t- ~, Attorney General's papers, item #11l07a.

Ibid. "
Ipbid. -
PAA, Attorney General's papers, item #1256b.

Ibid.
— f

Ibid.

Ibid.
Ibid. '

Ibid,, item #125¢6a.
v

Ibid., item #1106.

Ibid., i1tem #1256a. N

The following is from CEA, Emily Murphy's personal papers,

file #8.

PAA, Attorney General's papers, item #1256D.
Rasmussen et. al. supra note 1, p. 158;
Ibid.
Ibid.
The following is from ibid. :

The Intestate Succession Act, S.A. 1950, c. 1ll, provided
that where a man died without a will his widow received

one third of his estate with the balance to be divided
equally among nis surviving children. If There were no
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children the wideow received her husband's entire >’te
unless he had disposed of it before his death or by will.

See also An Act Respecting The Transfer And Décent Of
Land, S.A. 1906, c. 19, s. 2, 11, 12, 13, 14, and An Act
Respecting The Devolution Of Estates, O.N.W.T., 1901, c.

3.

PAA, Attorney General's papers, item #4/263,

A complete biography of Henrietta Muir Edwards has yet to
be written. The details of her life and career that
appear here have been taken from Carol R. Wolter, "The
Life and Times of a 'Valiant Person'", n.p.

Edward's book served as a valuable resource for women
concerned with the law for many years. When the first
printing of 3,000 copies sold out it was reissued’ in 1921

ﬁ under the auspices of the Attorney General for the
K\:rovinée of Alberta. :

enrietta Muir Edwards, Preface, Legal Status of Women in

Alberta, (National Council .of Women of Canada, 1917).

’
For biographical information concerning Emily Murphy the
autnor has relied on Bryce Hd&¥e Sanders, Emily Murphy
Crusader (Toronto: MacMillan, 1945). Somewhat dated, this
is the only complete work currently available. '

Cleverdon, supra introd., note 1, p. 69. Both Cleverdon
and Sanders refer to a dower act of 1911 however, the
author has found no evidence for the existence of such an
act. +The first dower act in Alberta was passed in 1917.

Journals of the Legislative Assembly, vol. 6, p.49. There
does not appear to. be a copy of this bill in existence
however, it is likeély that its main tnrust was to limit
the husband's fyeedom to dispose of his property during
his lifetime or by will since these were Murphy's main
criticisms of existing legislation.

Ibid., p. 72.

S.A. 1910 c. 18. As has been noted statute law provided
that here a man died without a will and there were no
childrey his widow received his entire estate.

Sanders, supra note 47, p. 122.

@
The following is from ibid. 8

See Olive M. Stone, Canadian Women As Legal Persons 17, 3
Alta. L. Rev. (1979) 331.

Edmonton Bulletin, Oct. 28, 1911, p; 13.
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Ibid., Jan. 27, 1912, p. 3.
Sanders, supra note 47, p. 121. N

Reprbduced from the Grain Growers Guide (1909) in-
Rasmussen et. al., supra note 1, p.lé62.

Ibid.

CEA, Emily Murphy's personal papers, Scrapbook 4, p. 21.
PAA, Attorney Generél's papers, item #1256b. .
S.A. 1915, c. l4. |

CEA, Emily Murphy's personal papers, Scrapbook 4, p. 21.

Edmonton Journal, Apr. 22, 1915, p. 3. *

Ibid.

Woman's Century, Dec., 1915, vol.3, 6, p.-10. -

Ibid. , : '
PAA, Attorney General's papers, item #1106.

For a more detailed history of the United Farm Women of
Alberta see, Robinson, supra note 9.

Ibid.

Constitutiaonally the U.F.W.A. was free to meet apart from
the U.F.A. -.. In practice, however, the two met in
simultaheous but separate conventions. As a result

_U.F.W.A. members voted on U.F.A. resolutions while the men

were excluded from voting on U.F.W.A. resolutions, This
discrepancy was referred to tne U.F.A. executive in 1920
whose decision reveals something of the true nature of the
relationship between the two groups. Minutes of the
executive meeting held in June of that year suow that
those present agreed that there was "no inconsistency" in
voting practices since the U.F.W.A. was "regarded as a
committee or Section of the U.F.A. proper", p. 57.

., U.F.A, Annual Report, 1917, p.3215.

Ibid., 191e.

The following is from ibid., 1917, p. 316. _ '

. 4
Ibi

Q.

d
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S.A. 1917, c. 14. Alberta was they second of the three

prairie provinces to introduce ho ead legislation.
Saskatchewan passed its - Homesteads Act in 1915 and
Manitdba follawed with a Dower Act 1in 1918, In British

Columbia, compmn law dower, as modified by British statute
in 1833, petstited until 1925 whern it was abolished. 1In
1948 The Wife's Protection Act gave a married woman rights .
similar to those provided by homestead legislation but in
order to be protected under the Act a marrfed woman was
required to file a caveat against the homestead See
Bowker, supra c. 1, n. 141, p. 501.-

The analysis of Homestead legxslatlon which appears here
relies heavily on The Manitoba Law Reform Commission,
"Report On An Examination Of ‘The Dower Act'"™ (1984).

The following is from ibid., p. 160.

In Alberta the family home was protected against seizure’
uné+e, the Exemptions Act, R.S.A. 1922, <c¢.95, which
e --#led C.O.N.W.T. 1898, c. 27. This provision dated
bacx to a Territorial Ordinance of 1884.

S.A. 1917 c. 14, s. 3. It should be noted that homestead
dower did not extend to the husband but existed solely for
the protection of the wife. However, in 1948 the Act was
revised to read "spouse”. See S.A. c. 7, s. 2(b).

The following is from S.A. c. 7, s.. 5.

Ibid., s. 7. An amendment in 1919 provided that an
affidavit by the husband to the effect that he was
unmarried could be substituted for the wife's certificate
of acknowledgement. See S.A. c. 40, s. 3. Section 9b of
this amendment stated that the wife's signed certificate
of acknowledgement constituted consent to dispostion under
the Act. By an earlier amendment the wife forfeited her
rights under the Act when she was living apart from her
husband "under circumstances disentitling her alimony".
See S.A., (1918) c. 4, s. 4.

S.A. 1917 c. 14, s. 2(a) & (b).

® .
The following is from PAA, Scrapbook Hansard (1917), p.
57.

Ibid.

Ed&ards, supra- note 43.
Ibid.
PAA, Attorney General's papers, item #1106.

U.F.A. Annual Report, (1918) p. 25.-
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Notes to Chapter 3

PAA, Attorney General's papers, item #1107a. 'ij),

L/
Richard J. Evans, The Feminists (New York: Barnest Noble,
1979) describes ‘he collapse of international feminism
during the interwar years as a result of the "feminists'
-retreat from liberalism” which was "part of a general
change in the nature of liberalism itself . . . away from
individualism and towards a greater belief in state
interventionist and collectivist solutiond to social
problems", p. 235,

Veronica Strong-Boag, "Canadian Feminism in the 1920s: The
Case of Nellie McClung" in Frances and Palmer (supra ch.
2, n. 14), p. 478.

Ibid.

Ibid., p. 477,

The National Council of Women of Canada: The Year Book
1917-18 (Toronto: Bryant Press, 1918), p. 13.

. . ‘
The following is from ibid. \\\

Strong-Boag, supra introd., n. 7, p. 43, sees the women's
club movement in Canaaa as "part of the great movement to
increase 'the scale of human organization' within the
modern community in ordePr to deal with new social and
economic problems". According to Doug Qwram, "The
Formation of a New Reform Elite, 1930 - 1935*", n.p., this
drive to organize peaked during the 1920s which he
describes as "an era of clubs and associations", p. 164.
In Alberta one of the most significant factors
contribucing to the growth of women's clubs and
associations was the need to overcome isolation on the
prairies. As Mrs. Rogers, a Past Presiaent of the Alberta
Women's Institutes, so succinctly put it, "the need was
mainly isolati - a place to get together a place where
you could meet/people". See Rasmussen et., al. supra c.
2, n, 1, p. 130. '

To date there has peen no investigation into the link

~between the women's club .movement and organized feminism

in . Canada; however, in Alberta women's political
organizations frequently developed out of women's literary
and -social clubs. For instance, Irene Parlby's home local
of the United Farm Women of Alberta wase originally the
Alix Women's Social Club. Other 'organizations, like the
Women's Institutes, whose primary purpose was the
improvement of the condition of women in the home had
active laws committees -and supported legislative reforms

¢
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for women. Both the Next-Of-Kin Association and the War
Widows Association founded during the war years joined the

.campaign for married women's property rights.

This pattern would seem to support the contention of
Annette K. Baxter, Preface., The Club Woman As Feminist
(New York: Holmes ‘and Meier, 1980) that "whether dedicated
to social reform or to self-improvement, women's clubs had
in common their power to afford women a more complete and
therefore a more authentic, self-expression", p. xii. 1In
this sense, Baxter suggests, women's clubs served an
important role,as a "vehicle of entry into the main stpeam
of public affairs", ibid, p. xi.

John Blue, Alberta Past and Present (Chicago: Pioneer
Historical Publishing, 1924), p. 419.

Ibid.

The following is from Nellie L. McClung, The Stream Runs

Fast (Toronto: T. Allen,, 1945), p. 185.

The following is from Nellie L. McClung, In Times Like

These, intggd. Veronica Strong-Boag (Toronto: University
of Toronto Press, 1972), p. 24.

Elise Elliot Corbett, "Alberta Women In The 1920s", M.A,
Thesis University of Calgary, 1977, ch. 1 discusses the
legislative changes aifecting women between 1920 and 1930
including improvements to the Mother's Allowance Act of
1919, the achievement of equal parental rights in 1921,
and tne right of women to serve as jurors in \1921. Greater
protections were extended to female workers b&hamendements
to the Shop ana Factory Act of 1917, ihcluding an
increased minimum wage and a forty-eight hour work week.
By the end of the decade, divorce had been made available
to both men and women on the same -grounds, equal
homesteading privileges only awaited the transfer of
natural resources to the provinces, and following the
successful outcome of the "Persons Case" \in 1928, the Sex .
Disqualification (Removal) Act prohibited discrimination
on the basis of sex alone in public office.

Women's Century, f, 2, February, 1920, p. 1l0. According
to thi4gftorney General's department, the wife had a right

to dos as well as the right to her husband's entire
estate, where there were no children and her husband had
died without a will. However, in practice, the widew was
forced to chpose. :

’ -2
Overland v. Himelfordq [1920) 2 W.W.R. 481,

The facts of the case which appear here are taken from
Choma v. Chemlyk [1918] w.Ww.R. 382,
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The following is from ibid at 383.

The following iB8 from ibid at 384.

The followzng is from ibid,
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"
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Profe‘sor D.P. Jones has pointed out the
the first

possibilities to the author.

In

declaration such as was sought
discretionary remedy, and the court could have declined to

grant the vendor such a declaration
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following
place, a

by the Chomas

is a

to set aside the

transfe® on the ground that he was not coming to the court
this was a perfect case for
in favour of #the purchaser
to prevent the vendor from bringing his action under the
statute to have the sale declared null and void.
the Court could perhaps have interpreted the Act merely to
require consent by the dower spouse in fact,
completion of a particular form, t
Supreme Court of Canada's decision some sixty years later
in Sensted v. Makus, [1977] S W.W.K.

"with clean hands" Secondly,
Equity to issue an injunction

S.A. 1919, c. 40, s. 2.

The facts of the case which appeér

[1920] 2 w.W.R. 481,

Ibid., at 489.

Ibid., at 4940, LY

The following is from ibid.

The followir- i- from ibid, at 488§..
-_Ibid.

The fact :se tnat appear

[1922] 2 . . «. .

The follow - i ibid., at 274.
+ The facts of .. case that appear

(1922] 1 w.w.R. 400,

[1922) 1 W.W.R. 397.

LA

Ibid., at 401l.
T

~~PAA, Attorney General's papérs,
4 -
The following is from ibid.

The following is from ibid.
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Finally,

and not the
hus, anticipating the

731 (s.cC.C.
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Ibid.

Ibid. For a further discussion of the cases relating to
the wife's dower right as a vested or contingent interest
see Bowker, supra c.2, n. 76,

PAA, Attorney General's papers, item $#l1l07a.
Ibid., item #692.89,
The following is from ibid.

U.F.A. Annual Report (1919), p. 123.

Ibid.
Ibid.
Ibid. -

Irene Parlby was the second woman to achieve cabinet rank
in the British Empire. Mary Ellen Smith had been
appointed to the cabinet of the government of British
Columbia a few months earlier. The Alberta election of
1921 also saw the election of Nellie McClung as a member
of the Liberal opposition and the defeat of Louise Crummy
McKinney, one of the first women elected to a provincial
legislature.

U.F.A. Annual Report (1923), p. 7.

Ibid.

S.A., 1926, c.9.

Ibid., s.2..

PAA, Attorney General's papers, item #70.426/1805.
Ibid., s.a(3).

Ibid., s.4(4).

National Council of women of Canada Year Book, 1926 -27,
p. 68. _ P

CEA, Emily Murphy's personal papers, Emily Murphy,
"Partnership In Marriage", manuscript, file #50.
Ibid.

Lillie Young McKinney, "Round Table Regarding Laws",
wOmgn's Cgptury,vMay, 1921, p. 24.
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PAA, Attorney Generalls papers, item 1256a.
Ibida., item #1106.

CEA, Emily Murphy's gersonalpapers, file #11.
Ibid., file #25,
PAA, At

A for
impact

rney General's papers, item #1256o. See Appendix
further discussion of women's concerns and the
existi egislation,

Rasmussen et. al. supra, c. 2, n. 1, p. 156.

McKinney, "Round Table Concerning Laws" supra, n. 53, p.
21.

Ibid.
Murphy, "Partnership In Mérriage", supra, n. 51,
The following 1s from Ibid.

U.F.A. Annual Report (1919), p. 118.

Inid.

Ibid,.
Ibid.
Ibid. .

Calgary Herald, January 21; 1920,

Ibid,

Ibid., January 24, 1920, p.ll.

PAA, Prenier's Papers, item #l168A-170B.
The following 1s from ibid. .
O'Lgapx V. O'Eearz (1922] 3 W.W.R. 229.
O'Leary v. O'Leary [1923)] 1 W.W.R. 501 at 505.

Ipid. B
Ioid. This notion that the wife should be provided with a
regular allowance was popular with the miadle classes. It |
ls interesting to note that, in an article published in
the Canadian Home Journal, December, 1926, entitled "Why
Do Wives Leave Home?", Emily Murphy pointed to the lack of
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the wife's “"pin-money” as one of the significant factors
contributing to marriage breakdown. While serving on the

Alberta court in 1917, she found one married man guilty of
beihg "a very stingy man" and ordered him to provide his
wife with a set of false teeth and "pocket money . . .
(an] allowance, to spend on shows, ice cream” or any way
she pleased. See CEA, Emily Murphy's personal papers,
file #3.

O'Leary v. O'Leary [1923]) 1 W.W.R. 501 at 505.

Ibid.

4
~Ibid., at 506, .

O'Leary v. O'Leary (1922) 3}W.W.R. 229, ’
14
QO'Leary v. O'Leary [(1923]) 1 W.W.R. 501. )

1bid.
7’

Ibid., at 510,

Ibid., at 528. ‘

*
Q'Leary v. O'Lgary [1924] 1 W.W.R. 619.
PAA, Attorney General's papers, item #1107a.

Ibid. ~ ;.z'
PAA, Premier's papers, item #168A-170B.
PAA, Attorney General's papers, item #11lus,

Ibid.

CEA, Emily Murphy's personal papers, Murphy, "Partnership
In Marriage", supra n. 51, p. 3.

[ 3

Ibid.

PPA, Attorney General's papers, item #1107a.
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Ibid. : »

The following is from CEA, Emily Murphy's personal

papers, file #3.
PAA, Attorney General‘svpape}s, item #1106,

PAA, Attorney General:s papers, iteaem #1107a.

[ 3

‘Ibid.

tbid.,.4£em #1108,
Ibid.

Ibid.

~x

-

Journals of the Legislative Assemby of the Province

ofv

Aloerta, 22 (1925) p. 7.
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Botes _to Chapter 4

‘CEA, Emily Murphy's personal papers, supra c. 3, n, Sl,up.

A

As H.R. Hahlo, "Matrimonial Property Regimes: Yesterday,
Today And Tomorrow” 11 Osgoode Hall L. J. (1973) 455 at
460, points out, "[{clommunity, wunivergal or partial,
remained .the prevalent matrimonial property regime in most
Western European countries until well into the twentieth
century”. Under the Code Napoleon, introduced into Quebec
in 1866, all three estates were "administered by the
husband, who was the 'cheff' of the family. He was not,
however, permitted tov}tzéin fraud of his wife or to make
gifts of land or movables of value to third parties.

Although the wife herself could alienate, burden or
otherwise dispose of her separate goods, she required her
husband's authorization for thé™purpose . .. . . . French
law allowed intending spouses to vary or exclude the legal
regime by ma%;iage covenant [contract or, in English law,
marriage settlement], entered into before the marriage.

They could choose one of several ready-made systems, from
complete separation of goods to universal community of
property, or adopt a regime of their own design®, See
also L.E. Beaulieu, "Community of Property In The Law Of
Quebec® 17 Can. - Bar Review (1939) 486. For a further
discussion of community of property laws see Albgrta
Institute of Law Research and Reform Report on Matrimonial

Property (1975).

Parlby's community of property pill is reproduced in part
in Rasmussen et al., supra ch. 2 n. 1, p. 170.

Ibid.

PAA, Attorney General's papers, item #l, "Report of
Advisory Committee on Community of Property", p. 4.

. Ibid,.

d

CEA, Emily Murphy's personal papers, file #33, Murphy,
"About Marriage Settlements", manuscript, p. <.

PAA, Attorney General's paper's, item #1108,

Ibid.

-

The biographical information concerning Irene Paxlby wnich
appears here nas been taken gfrom Jean Bannerman, Leading
Ladies of Canadg (Belleville, Ontario, Mike Publishing,
1977) and Barkara Villy ormack, Peprennials and Politics,
n.p., n.d. -
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AN

R )
The article quoted here was written - hy Parlby and
published’ in the Alerta Labour Anpual, September 15,
1925. It is reproduc n part 1n Rasmussen et al., supra
ch, 2, n. 1, p.l10.

\ i
’

Murphy, "Partnersip in Marriage", supra ch. 3, n. 51, pp.
8-9. .

Murphy, "About Marrilge Settlements", supra n. 7, p. 5.

Although Murphy does not elaborate concerning the specific
object®ons raised by the N.C.W.C., the evidence suggests
that local council members favoured stengthening The Dower
Act rather than the introduction of a completely new
property regime, .

Ibid.
Ibid.
<

Ibid.

' Rasmussen et al., supra ch. 2, n. 1, p.- 170.

PAA, Premier's Papers (1925).

~Calgary Herald, May'}z, 1925,

Ibid., July 7, 1941, p. 10.
Ibid.
Ibid.

CEA, Emily Murphy, personal papers, scrapoook #4, p. 197,

Qalgary Herald, September 27, 1956, p 1.
Ibid.

Loid.

bid.

-

Murphy, “About Marfiage Settlements”, supra n. 7, p. 3.

"Report of Advisory Committee on_Community of Property
Rights", supra n. 5, p 5.
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53.
54,
55.

56.

57.
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I1bid. ¥ , , '

Murphy, "About Marriage Settlements", supra n.7, p. 3.

"Report of Advisory Committee on Community of Property
Rights", supra n. 5, pp. 1l0-11.
"

Ibid., p. S.
Ibid., p. 7.
Ibid,, p. 5.

Ibid.

Ibid., p. 9.
lbid.; p. 6. )
Ibid.

Ibid., p. 7. o

Ioid., p. 6.

S.A. 1978 c. 22. The Alberta Xct, which came into force
January 1, 1979, followea similar legislation in New
Zealand, The United Kingdom, Augtralia, and the Canadéan
jJurisdfetions of British' Columbia, Saskatchewan, - tne
Northwest Territories, and Ontario. See Margaret A,
Shone, "Principles of Matrimonial Property Sharing:
Alberta's New Act" 17, 2 Alta. L. R. [197y] 143,

[1975]) 1 S.C.R. 423; [1974] 1 W.W.R. 361.

Shone, supra n. 52, at 145.

Ibid. o

Ibid. 1Iris Murdock was granted a judicial separation and

24
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-

awarded alimony of $200.00 per month. See the Alberta

Institute of Law Research ‘and Reform Working . Paper

Matrimonial Property (1974) for a review O&f this and other
cases dealing with matrimonial property.

PAA, Attorney Ggneral's papers, item #ll07a.
Ibid. i

Murphy, "“Parnership In Marriage", supra ch. 3, n. 51, p.8.
PAA, Premier's Papers, December 31, 1928. This demand was
finally met by the revised Act of 1948 which also extended

dower rights to tne husband. See [1948] S.A., c. 7, s.
24, |

~ s
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Gertie Palmer, Eyremare, Alberta (1916) : .

Palmer had received " Mare from [her ] parents ang raised a
herd of horses from tnis maren, She was living wiep her
husband on "his homestead" and allowed her husbang to use her
horses "tq do his work but most of the time [she hired] them
pastured at other Places", Palmer'sg horses bore her own
"registereg orand"” and she wantea to know |f "the sheriff

[could] sejze™ them and sel} them" ¢to satisfy her husbangd's
debts, ‘ . ,

Comments:‘
If Palmer could have proved ownership, her horses could not
have been Seized and sgigq to Satisfy her husbanag's debts since

Protection Act, 1915, "whereupon [her] husband Decame angry and
left™, He subsequently "sold a small obuilding"” gnp the
homestead, Phimmer wag using the building as a dranary ang

wished to know if she could prevent the purcnaser from taking
bossession of it.

Comments:

The husband's reaction to hijg wife filing a Caveat s gp
example of the limitations of lefislation which requires a
positive action which might pe interpreted 4S a declaration of
war as the husband clearly did in this case, Although Phimmer

had taken the nNecessary action in order to be bProtected by the
rried Women'sgs Home Protection Act, no remedy wasg available to
her in this case if the building sold by her husband wag not
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Mrs. Fred C. Clark, Dewberry, Alberta (1916):

Clark had "deserted” his wife and *"3 children" and was
"threatening to sue for divorce". His wife wanted to know what
right she had in the homestead since she /had contributed
"$1,000.00" to the purchase price although she had "neither
note nor security" to prove it. .

-~

Comment: g

In this case title was presumably in the name of the husband.
Mrs. Clark coulda have filed a caveat to prevent the sale of the
homestead in order to carry on living in the house but this
would not protect her livelihood. If she could have proved
that she had loaned money to her husband in order to purchase
the homestead she might have had a claim to the land arising
from a resulting or constructive trust.

Mrs., D.B. Tucker, Millicent, Alberta (1917):

Tucker's homestead was about to be sold by the "Canadian
Mortgage. Association of Edmonton™ as her husband had failed to
pay the monthly installment owing, She wished to know if she
would receive a portion of the proceeds from the forced sale
should it proceed.

Comments: . .

Since there was a mortgage on the homestead to which Tucker had
presumably consented, she would not have been able to prevent
the foreclosure if she hads given her dower consent to the
mortgage upon which the fofedlosure was based. A portion of
the proceeds from the foqﬁgd'sgle would be protected under the
Exemptions Act; howevery - there was nothing in the Act
guaranteeing the wife any\gatt of them. She had no remedy in
law except maintenance following divorce or judicial
separation,

Jessie O, Scott, re: her sister Mrs. John M. Spurling, Elnora,
Alberta (19Y17): ’

After fourteen years of marriage during whicn Spurling had
worked with her nusband on tneir homestead doing "a man's work
in the fields", he was threatening to leave her in order to
"take a younger wife". Scott wanted to know what claim her
sister nad in her "husband's homestead".

Comments:

Under tne Dower Act, ‘Mrs. Spurling Had a right to occupy a
quarter section of -the homestead but her labour did not give
her a property right, If there were grounds for divorce, she
could sue for maintenance. . ’ ’
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Robert Mackenzie re: his sister Mrs, Jessie Swan, Chauvin,
Alberta (1919):

Swan's husband was threatening to "sgll out” and leave his wife
of twenty years "in the lurch®, *"The'wife worked hard, denying
herself all the pleasures that others enjoyed to help [(her
husband) get along".,. Mackeniie wanted to know if there was
anything in the law which would quarantee his sister "a just
share of the gruits of her labour?".

Comments:

The simple answer to Mackenzie's question is no. As in Murdoch
v. Murdoch, prior to the Matrimonial Property Act (1978), Jjust
working the land did not by itselt giwe the wife a property
right. If there were grounds for divorce, Swan could sue for
maintenance.

Mrs. B. Murray, Murrayville Farm, Alberta (1917):

Murray wished to know if she coula place a caveat on the title
to ner husband's homestead to prevent nim from selling it,
since she was "getting old and (did] not care to move any
more"®, -

3

Comments:
The caveat mentioned here ig probab.y a reference to the
Married Women's Home Protection Act whicn was repealed Dy The

Dower Act. The Dower Act would have applied to prevent the
sale of the homestead without MurYay having to take fhe
positive step of filing a caveat; however, it was held in Choma
v. Chmelyk in 1918, that the wife's rights under the Act were
contingent on her surviving her husband. Thus, at that time,
there would have been considerable doupot as to what her right
in this situation might have been.

Mrs. Bessie Carathers, Stocks, Alberta (1919):

Caratners was living apart from her husband "on account of
domestic troubles™ and sought the "full protection® provided by
The Dower Act for nerself and her child.

Comments: .

If Carathers was living apart from her nusvand "in such a way
as to disentitle her to alimony”™ she would also automatically
have forfeited ner right to dower (as Stipulated by the 1919
amendment to the Act). If sne nad been forced out oy her
husband's cruelty, dower woula apply; however, it may not have
peen of any practical use if wite and husband were unable to
live together. If there were grounds for divorce sne® could

-
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have sued-{gf alimony. The only right her child would have had
would be to“maintenance, but there remained the question as to
whether payment could have been enforced.

Clara Stromstad, Wunborne, Alberta, (1920):

Stromstad sought advice as to her rights since she had been
forced to sign a 1;;,4 agreement forfeiting her dower interest.
"At Mr. Rollis' office in Three Hills [she] objected to the
(lease], but [her) husband and everybody present [was) in
favour of it and (her] husband was so nervous and workea up

that to soothe him and avoid a scene [she) signed."”

L 4
comments: . .
It Stromstad could have proved that she had been forced to sign
the agreement against her will, (a case which would turn on the
credibility of the witnesses) the lease may have been null and
void under The Dower Act. Secondly, if it was not signed
 separate and apart from her husband as was stipulated in the
" Act, sne might haye succeeded in avoiding the lease as in
Reddick v. Pearson [1946) 2 W.W.R. 1144 where the husband was
present in the room when the wife signed the consent form. The
situation described by Stromstad does show that the ability to
intimidate must not be underestimated.

Mrs, Mike Dieringer, Ballantine, Alberta (1925): -
Dieringer sought advice because her husband was threatening to
sell the family stead and it was "all the home ([she) had
and $730.00 of ] own money [had] gone into tKe place as
well as 15 years hard work." .

Comments:; .

- Once again, as Murdocn v. Murdoch demonstrated, "hard work"
alone did not give the wife a property rignt in the homestead.
Her investment, if  proven, might “have given rise to a
constructive or resulting trust; however, it would have been
difficult to quantify the amount of her claim.

Mrs, A. Woolridge, Beaver Crossing, Alberta (1926):

Woolridge wrote to the Attorney General "in regards to women's
rignts.” Asking if sne could "nold [her] right on land ([which
was]| mortgaged before women's rights came in effect? The
Mortgage Company (had] sold the homestead (her] husband filed
on in 1910 and (she)] never signed any papers but didn't get
nothing out of it",

o
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Comments: P
Of course, there may have been “nothing out of ‘d.t‘,‘”fbr"iithor
party. 1If there was x net amount ‘out of the sald, the question
then is would she have been entitled to any. of it? If the
husband had assumed an existing mortgage registered against the
-homestead lands before he purchased them, her dowex right would
Come second to the right of the mortgagee. If the husbamd had
purchased the land and then placed a mortgage og it™So which
Woolridge had consented, she would have no dower right. If she
had not consented and therefore her dower right existed, she
still would have no claim to the proceeds of the sale q‘lt’hoigh
she may have had a claim against &he mortgage company or her
husband fqr fraud. ’

This ‘s precisely the situation that the ‘amendment
proposed by the Advisory Committee on Married Women's Property
Rights in 1928 sought to address. If the tommittee's
rggommendation had been put into effect, both sQOusEs oul
have received one-half each of the s lus followin&he for
sale of a homestead. ‘?~
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*The comments that  appear here” have been prepared based on
discussionsl(’ith Professor D.P. Jones; nowever, any legal
errors whicH/ may appear are solely the responsibility of the
author. ' '



