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ABSTRACT

The constitutional basis tor a federal prosecutorial poWer has long been the
subject of litigation in Canada. Prosecutorial authority 1s an aspect of the executive
function of government. It is the ability to execute and apply the laws passed by
Parliament.  Executive authority, with judicial and legislative.auth'ority, compose the three
indispensible components of every sovereign body. In a federal constitution there must
be a division of power between the governments which make up that federation.
Sections 81 and 82 of the Constitution Act, 1867, divide the jurisdiction over legislative
powers. There is, however, no express division of executive authority in the
Constitution Act, 1867. - Accordingly, executive authority must be commensurate with
legislative jurisdiction.  The Parliament of Canada must possess the authority to execute
all faws which it may validly enact. | ‘

There is nc conflict of legislative jurisdiction between sections 91(27). the criminal
law power, and 82(14) te administration of justice. The only relationship between
these two sections is that the constitution maintenance and organizatnan of courts of
c_rirﬁfnal jurisdiction is expressly included in section 82(14) and expressly excluded from

section 81(27). Logically, the administration of justice should include the adminstration

of all types of justice. civil or criminal. Were this section to apply to federal

prosecutions, it should apply to all federal prosecutions. The distinction between the
prosecution of criminal and non-criminal federal offences which many courts have
adopted since Confederation was arbitrary. The Supreme Court of Canada finally laid to

rest this distinction in Canadian National Transport.!  This decision held that there was no

special nexus between sections 81(27) and 82(14).
- An examination of the pre-Confederation discussions reveals no intention to

separate the executive function from legislative authority. The Constitution Act, 1867

1(1983) 49 N.R. 241.

iv.



does not contain any provision explicit enough to vary such a Basic constitutional
principle.  Th.e history of the prosacutorial process does\ not indicate such a separation
of executive authority from leg:slative jurisdiction. Nor does a careful reading of the
case law that developed since 1867 illustrate any basis f-- a division of the right to
execute and apply laws from the law-msaking power of Parliament. The Parliament of
Canada possesses the prosecutorial power to enforce all c, .ts laws including criminal

laws.
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I. INTRODUCTION

Thé‘burpose of this thesis is to examine the
constitutional basis for the federal prbsecutor{al power in
Canada. Pr-secutorial authority is an aspect of .the |
executive function of governﬁent. Under seétion 7 of the
anstitution Act, 1867 all ekecutive power in Canada is
\Heclared to be vested in the Queen. Within a fedéré] system
of government, the executive power muét pe divided betwéen
the governments which make up the federation. This division
should be specified in the constitution but in the
Constitution Act, 1867, it was not explicitly divided.
Sections 91 and 92 of the Constitution Act, 1867 divide the
subject matters of legislative authority.betwgen the
Dominion and the provinces but no r;ference ié made to the
equivalent'executive power. To function effectively, each
legislative body must have the execﬁtive powef to enforce
‘the 1aws:it enacts. This thesis will examine the -
proposition that all heads of'pOWer in section 91 imp]jed]y‘
include the requisite authority to enforce all Taws ehacted
under those heads of power. In particular, seétion 91(27)
“The Crimﬁna] Law, except the Constitution of: Lourts of
Criminal Jurisdiction, but inc]uding the Procedure in
Cﬁiminal=Matters" will be examined ‘to determine whether the
. executioh or admiﬁistration of federa! criminal laws is
within the scope of (the Parliament of Canada. ‘Necessary to
thié proposition, is the corollary phoposftion, that section

92(14) "The Administration of Justice in the Province,
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[ 4
including the Constitution,‘Maintenance, and Organization of
Provincia] Courts, both of'Civil and of Criminal
Jurisdiction, and inc]uding Procedure in Civil Matters in

those Courts” was not intended to inc]ude‘the enforcement'of

) federal laws. The major practical implication of who

“

- possesses the prosecutorial power in Canada relates to the

manner in wh1ch the cr1m1na1 Just1ce system functlons If
the Parl1ament of Canada can not’ u1t1mately control the
enforcement of its laws, then. Dom1n1on leg1slat1on .may be -
neutra11zed by prov1nces choos1ng not to. enforce those- -
laws. This propos1t10n descr1bes an anomolous pol1t1ca]
system a legls]at1ve body without the requ1s1te execut1ve
authority An exam1nat1on of const1tut10nal author1ty over
prosecutlons will determ1ne 1f th1s un1que system was |
actua]]y 1ntended by the Fathers of Confederat1on Theﬁ
ram1f1cat1ons for Canadian cr1m1na1 procedure maKe a
thorough analyS1s of this power necessary

~ A lengthy exam1nat1on of the pre- Confederat1on_
Conferences and. the resolut1ons prepared—by the delegates to

~ those Conferences will be presented/in order to 1]1ustrate

7,-’, ___7 B 42:*-; .
. the 1ntent1on of the Fathers o Qp fé&erat1on regard1ng

Confederat1on and 1nggart1cuf

‘\,‘

.the cn1m1na1 law power in

Sy
the proposed un1on Ihe changeslmade by the Br1t1sh

— ‘\ )
draftsmen are 1mportant “to cons1der because of the1r effect
on. the overall scheme that the delegates had p]anned to
create. The objective of S1r dohn A. Macdona]d and others )

to create a federal union w1th al] of the advantages of a



'leg1slat1ve union may expla1n some of. the comp]ex1t1es in
.the Confederat1on whlch was\created It may well be that
th1s obJectlve was’ 1mp0551b1e to atta1n ‘ :

" The _ often noted references to local input into the
adm1nlstrat1on of criminal Justlce w111 be considered - 1n
11ght of the stated 1ntent1on of the- Fathers of

Confederat1on to- avo1d the p1tfa1]s of the system of

,/.

‘(
cr1m1na] law in p]ace 1n the United States where the 3

'crnm1nal law power is vested in each,1nd1v1dUal state. In.

”vthe Americanisystem' a Citizen is faced'with a.variety of»

-~

offences. the sever1ty of those offences and . pun1shments for

those offences chang1ng as he or she passes from state’ to wt

state Th1s type of comp]ex1ty in the cr1m1na] law may make
vknowledge of what 1s*and is not a cr1me beyond the grasp of
the average c1t1zen | | o o

- The h1story,of_prosecqtions in'England'andhin'banada.
wi]l2be'examtnedtin;order tofonderstandfthe nature of the
prosecutorial power and how it Was"utiltzed during'the"'
| n1neteenth century " The system of pr1vate prosecut1ons 1n
vex1stence in the Br1t1sh North Amepdca colonles prior to
Confederat1on prov1des the h1stor1cal context for the 1ack -
5of detailed cons1derat1on g1ven‘by the delegates to thea_
'“crimina1 justjce'system.__buringvthe mid?nineteenth century,
private prosecuttons werehregarded'as a'safeguaro of civil
']iberttes within the English criminat justice system. Any
abuse of<authority.by any.offtciaf-coutd bevprosecuteo by

 the average cittzen. The evolution from this very



w ) . . .

decentral1zed system, where every citijzen prosecuted to the
| present. system of public prosecut1ons will be analyzed to
~ determine the 1mpl1catwons these significant changes had for'
the prosecutor1al power .

Thls analys1s will alsolreveal where the ultimate
control of the prosecutor1al power rested. The history of
the office of attorney general will be considered, w1th

spec1al emphas1s on the const1tut1onal basis for his spec1al

‘-.Hpowers such as the holle prosequi. An examination of the

parliamentary control exercisedfoverlthe office of attorney

general reveals the constitutional check on therpossibility
¢

of ‘abuse in the exercise of the attorney general 3

d1scret1on ‘

The post Confederation leg1slat1on enacted by the
ViDom1nlon Parl1ament under the cr1m1nal law power will be
examlned to determine how the Parliament of Canada has
Jchanged the‘prosecutorlal process and if these changes
'1nd1cate an assumed leg1slat1ve,Jur1sd1ct1on over the
prosecut1on of all federal offences The enactment of ‘and
amendment'to, the Criminal Code resulted in a s1gn1f1cant
change to theuprosecutor1al process. This change included a
shift from private to public prosecutors. The implications
of these changes will be examined because of their relevance
to the federal cla1m of jurisdiction in this area

The case law from this post Confederation period will

be analyzed to determine how the role of the Attorney

General of Canada has developed vis a vis the prov1nc1al

b

&



attorneys general. An ear]y‘distincfion in. the case law
between~the pfosecution of criminal dffencés and the
prosecution of non-criminal offences will be considered. It
is important to determine whether}there'is any 1ogica1;
historica]yor gonstitutional basis for this dfstinption.

I
Note is made of the pattern of challenges to -

prosecutorial authority. ‘In the first one hundred years
after Confederation, the authority of provincial attorneys
general to prosecute was challenged iq{cases such as

Aftorney_General~v. Niagara Falls International Bridge

Co.', Loranger, Attorney General of Quebec v. Montreal

Telegraph Co.?, and Regina v. Yuhasz3. Following the

amendment of section 2 of the Criminal Code in 1968,

cha]]enges to the right of the federa General to

Pelletier4 and Regina v. HauserS5.

the case law following the 1968 amgndment to section 2 of

the Code was theAdistinction drawn between the prosecution
of crimfna] offences contained in the Criminal Code and-the
brosecution_of offendes under other federal acts, such as
the .Income Tax Act. These cases invulvéd the proéecution of

offences which previously had been characterized as criminal

in nature by the courts. This distinction gave rise to a

A

period of recharacterizat:ion by the courts. Finally, the

' (1874) 20 Grants Chancery Reports 34.

2 [1882] The Legal News 429.

? (1960) 128 C.C.C. 172. .

4 (1974) 18 C.C.C. (2d) 5186.

S [1977] 6 W.W.R. 501; [1979] 1 S.C.R. 984.



recent decisions of the Courts of Appeal and Supreme Court
of Canada will be analyzed in an attempt to offer a

conciusive-anSwer.fo the question of who has controllpf the -

prosecutorial power in Canada.



II. HISTORY

"A page of history may illuminate more than a book of
logic"§, Unfortuhately, the page of history which provides
the reco .. of'tﬁe events leading up to Cdnfederatioh is
incompleic. In particular, there is very little discussion
of the criminal law power and no discuésion of how the
- Fathers of Confederation thought‘that it would be enforced.
Just as sparse as the historical record of proceedings
leading up to the passage of the Constitution Act, 1867 is
the history of the practices relating to prosecutions during
this period. Although custom and usage will not provide
constitutional authgnity, they may give.some indication of
the historical context in which the Constitution Act, 1867
was enacted and hence'may help us define the often general
anq’Prief pronouncements of:]egislative jurisdiction found

in sections of the Constitution Act, 1867.
A. PRE-CONFEDERATION CONFERENCES

The_Char]éttetown and Quebec City Conferences

» De]égétes‘of the Provinces of -Canada, New Brunswick,
Nova Scotia, and Prince Edward Island met for the first time
. fQ discuss é federal Qnion of the British America colonies-

at Charlottetown in September, 1864.7

6§ Mr. Justice Dickson, as he then was, Reqina'v Wetmore
-(1983) 49 N.R. 286 at 295,

"7 Letter of Lieutenant Governor Gordon (New Brunsw1ck) to
Edward Cardwell September 26, 1864 "Documents on- the .
Confederation of British North America: a compilation based
on Sir Joseph Pope’s Confederat1on Documents supp]emented by




Originally, the Charlottetown Conference ‘was intended to be,
a meeting to discuss the legislative union of the maritime
. provinces; however members of the Canadian cabinet were
introduced to the delegates® and they proposedbthe formation
of a federal state. Accbrding to Lieutenant Governor
Gordon’s account, one of the outcomes of the Conference was
a prdposa] for the division of powers between a new fedefa]
legislature and the local legislatures. This proposal took
the following form:
| "To the federal Legislature is given the control of

Tfade

Currency

Banking

General taxation
7(cont'd)other official material.” G.P. Browne (ed.)
Toronto: McClelland and Stewart, 1969, p. 44. See Appendix
1. According to Browne, there are three sources of material
on the Charlottetown Conference: Gordon’'s letter to Cardwell
which was written after the delegates left Charlottetown and
contains information obtained in conversations with the
delegates; a letter from George Brown to his wife dated
September 13, 1864, and papers written by Sir Charles Tupper
as minutes of the Conference. These papers are in the
Public Archives of Canada. ' .
8 No explicit reason is given in any of the accounts of the
Charlottetown Conference as to why the Canadian Cabinet,
that is, the Cabinet from the Provincial Parliament for
Canada, was attending a meeting called. to discuss a maritime
union. [t would appear that the Canadian Cabinet had
devised a scheme for federation of the British America
colonies as early as 1858. Correspondence had circulated
between the colonies and the Colonial Office. As far as can
be determined there were no actual meetings held between the
colonies until members of the Canadian Cabinet ’invited
themselves’ to attend the Charlcttetown meeting. ,
Correspondence between the Governor Gengral of Canada and
the Lieutenant Governor of Prince Edward Island was brought
to the-attention of the delegates just prior to the
introduction of the delegates from the Govérnment of Canada.
Id. pp. 1-50. - .



Interest and Usury Laws
Insolvency and Bankruptcy
Weights and Measures
Navigation of rivers énd lakes
Lighﬁ Houses |
Sea Fisheries

Patent and Copyright Laws
Telegr?bhs

Naturalization

Marriage and Divorce
Postal SerQice

Militia and Defence
Criminal law

Intercolonial Works

The local legislatures are to be entrusted with the
care of.

"Educatién (with the exception of_Universities)'
Inland Fisheries | ;
Control of publfc lands

Immigration

Mines and Minerals

PrisbnsJ-

Hospitais and Charities , ‘\
Agriculture o 4 v \f'

Roads and Bridges

Registration of Titles - \
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Muniéipa] Laws® -
This divisfdn‘of pd@ers’neflected the opinion of the
de]egates’that_thé most“importanf areas of legislative
authority Shbu]d f§§t wifhjthé central legislature and that
the provincié]iiegislaturés should have their law making
powers graduélly limited unfi]-they were more like: |
municipalities'?, o

The delegates coﬁbleted their meetings jquharlottetown

on September 7, adjoubning to meet in'HalifaXQQNséé Scotia
on September 10th and.11th and then in St. John, New
Brunswick on September 16th. Final debate on Dr. Charles
Tupper’s resolution, which proposed legislative union of the
mébitime provinces,hwas adjourned until October 10th, 1864 -
'wﬁen a meeting was to be he}d in Quebec City.

From the very first discussions prbposing a federal
union, {t was intended that législative jurisdictiop over

, . p. 49. o . - ;
10 "This scheme involved as an essential preliminary the
. entire union of the three Maritime Provinces. It:was .
proposed on this being effected that Upper Canada, Lower
.. Canada and ‘the three Maritime Province [sic] should each
- possess a local Legislature, .the powers of which should
be carefully restricted to certain local ‘matters to be
specified by the act establishing the Confederation,
whilst all general Legislation should be dealt with by,
-and all undefined powers of legislation reside in, a
central Legislature which should in fact be not only a
- federal assembly charged with the consideration of a few
topics specially committed to its care, but the real
Legislature of the country, whilst the local assemblies
were to be allowed to sink to the position of mere
municipalities. . I need hardly remark on the importance
of the distinction between a federative system in which
all powers except those specially conceded are retained
by the Local Legislatures, and one where all powers are
vested in the central body except such as are explicitly
conferred upon the municipal assemblies." Id. p. 42.
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the criminé] law would rest with the federal Parliament.
However, the assignment of legislative authority over the
édministration of justice did not become a topic of
discussion until the motion of the Hondurable O]iver Mowat,
bostmaster-Geﬁera] of Canada, at the Quebec Conference. '!
This mQtidn proposed that the provincial ]egi%iatures have,

inter alia, jurisdiction over the administration of

' Minutes of the Proceedings in Conference of the Delegates
. from the Provinces of British North America. October, 1864.
Sir Joseph Pope (ed.) "Confederation Documents Hitherto
" Unpublished Documents Bearing on the .British North America
"~ Act.” Toronto:Carswell, 1895. pp. 1-88. _
- Sir Joseph Pope was Sir John A. Macdonald’'s biographer
~(literary executor is the term he uses to describe
himself).. He was willed a large collection of papers
-relating to the discussions leading up to Confederation
during the period from 1864-67. These are the papers that
are reproduced in this book. . :
' The motion of October 24, 1864 at page 27 reads
"“That it shall be competent for the Local Legislatures
to make laws respecting - , A
- 1. Agriculture . A
2. Education
3. Emmigration’ ' ' ' :
4.  The sale and management of public lands, excepting
lands held for general purposes by -the General S
Government = = . ‘ ’ v '
5. Property and civil rights, excepting those portions-
- thereof assigned to the General Legislature
- 6.. Municipal institutions ‘
7. -Inland fisheries . o
8. The construction, maintenance and management of
penitentiaries and of public and reformatory prisons
9. The construction, maintenance and, management of
hospitals, charities and eleemosynary institutions
10. - A1l local works o o :
11. The administration of justice and the constitution,
maintenance and organization of the courts, both of
civil:and criminal jurisdiction : *
12. The establishment. of local offices, and
appointment, payment and removal of local officers
13.  The power of direct taxation _
14. Borrowing money on the credit of the Province -,
15. Shop, saloon, tavern and auctioneer licenses
16. Private and local matters."”
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continued on October 25, 1864 and the motion was carried
excluding paragraph 11 - the édministration of justice -
“the consideration of which was postponed"'2,
Unfortunately there is no further record of discussions
- relating to pafagraph 11, but at some point in the
proceedings it received aﬁprbval éinqe it was iﬁcluded as |
section 43({7) of the "Report of Reéodutions'Adopted at a
Conference of Delegates ... held at the City of Quebec, 10th
October, 1864."13
On October 21, 1864 the delegates discussed the

reso]utiop“ defining the powers of the general or federal
legislature. The.Honourable John A. Macdonald, Attorney
General West of the Provi%ce of Canada, moved the resolution
and the discussion immediately centred upon customs duties.
Following brief consideration of some of the other
éubsécfions, the discussion turned to the criminal law
(subsection 26)1'5 but in fact not much was actually said
about criminal law except that it should be a "“common
system” and "one statutory law":

“Mr. John A. Macdonald - We should‘diécuss the

appointment of the judiciary, and as to local and

‘supreme-judiciary. In whom should the appointment.

be vested? |

Mr. Tupper - It is of especial vaiue to have.a

common system of jurisprudence. That is impossible

12 I1d. p. 29
'3 See Appendix 2.
14 1d. s.29.

'S5 Pope, supra n. 11, pp. 81, 82.



13

on account of Lower Canada. But as near as possible
it should be attempted.
Mr. John A. Macdonald - I am glad to hear that Mr.
Tupper and Mr. McCully's views accord with mine. We
may have one statutory Tlaw, one system of courts,
one judiciary, and eventuale one bar..
Mr. Mowat - I quite concur {n tHe advantages of one
uniform system. It would weld us into a nation. We
must, however, provide that the Judges should be
appofnted and paid by the General Government. But
if Lower Canada is excepted, she will still have a
voice in deciding for the otherxprovinces.“
With slight amendment'é the motion carried.‘fA]though there
were further discussions on the division of powers, nothing
relevant to the criminal law or the'adm1n1strat1on of

justice was recorded. On October 29, 1864 the Report of

Resolutions was approved by the Conference.

\
\

I

\ \ ' “\ b 7
Debate in the Prqy1nc1a1 Par]iament of Canada '

Several montﬁs passed before the Resolutions adopted at
the Quebec City Coﬁkerence were presented to the LéET?TLtlve

Council of Canada'? by the Honourable Sir E.P. Tache,‘~
\
Premier'of Canada. The entire Third Session of the E1ghth

'6 Paragraph 27 - Roads and Bridges - was struck from the

resolution.

'7 The Legislative Counc11\of Canada, at the time of the
Third Session Eighth Prov1nE1a] Parllament consisted of 29
elected members and 9 Life Members from Upper and Lower

Canada.
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1865 to March 14, 1865 was devofed to debate on the proposed
Resolutions.

Several reoccurring concerns expressed in these debatés
are pertinent to thig anql&sis.‘ The members of the
Legislative Assembly werc loyal to the concégk of British
parliamentary democracy. They did not want to adopt the
politicé] system and cbnstitutfon of the United States.

They also considered the possible annexation of the British
American provinces by the United States as a threat
pressuring them to unite. It is clear from the debates in
the Provincial Parliament that a legislative union was
desired by ai] except Lower Canada. In order to ensure the
survival of Lower Canada’s French culture, and its system of
civil law, certain concessions were made. In particular,
the members of the Provincial Parliament considered that two
heads of poQér proposed for the Local Legislatures were
sufficient to ensure the retention of the civil law:

s."43(15) Property and civil rights, excepting those

portions thereof assigned to the Generq]

'Parliament.” '

(17) The Administration of Justice, inciuding the
Constitution, Maintenance and Organization of the
Courts, both of Civil and Criminal durisdiction, and
including also the Procedure in Civil Matters."18

Other than these matters relating to the presefvation of

Lower Canada’s institutions, the membehs of the Assembly

)

18Quebec Resolutions.
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repeatedly expressed their desige to make the general
Parliament strong. .

Section 29 of the Resolutions outlined the iegislativek
powers of the General Parliament of the Federated Provinees
and Section 43 listed the law-making powers of the Local
Legislatures'?, The Attorney General West used these words
to outline the criminal law power to the Legislative .
Assemblyz.o on February 6, 1865:

“The criminal law too - the determination of what is
a crime and what is not and how crime shall be:
punished - is left to the General Government. This
is a matter almost of necessity. It isAof great
importance tpat we should have the.same criminal law
throughout'these provinces - that what is a crime'inf
one part of British America, should be a crime ih'
every part - that there should be the same |
pfotection of life and property as in enother. It
is one of the defects in the Un1ted States system
that each separate state has or may have a cr1m1na1

code of its own, - that what may be a capital

19 Refer to Appendix 2.

.20 The Legislative Assembly cons1sted of 77 e]ected members

from Upper and Lower Canada. There were two’ Attorneys
General - the Hon. G.E. Cartier, A.G. East and the Hon. J.A.
Macdonald, A.G. West; two So]1c1tors General - the Hon.
James Cockburn, S.G. West and the Hon. H.L. Langevin, S.G.
East; a President of the Council, the Hon. George Brown
(Upper Canada); a Minister of F1nance, the Hon. A.T. Galt
(Lower Canada); a Provincial Secretary, the Hon. William
McDougall (Upper Canada); a Minister of Agriculture, the

~Hon. T. D' Arcy McGee ( Lower Canada); and a speaker, the Hon.

Lewis Walbridge (Upper Canada). The remainder of the
M1n1stry were from the Leg1slat1ve Council. : v

[



16

offence in one state, may be a venial offence,
punisheble s]tght]y, in another.  But under our
»:Constitution we shall have one body of criminal law,

based on the criminal law of Englahd,'and operating

eequal]y'throughout British America, so that.a

British Amefican belonging to what prov1nce ‘he may,

or going to any other part of the Confederat1on.

Knows what his.rights are in that respect, and‘what

~his punishment will.be if an offender aéainst the

criminal laws of the land. 1 think thie is ehe of

the most marked instancesvin'which we_take advantage

of the experience derived from our obeehvations of

the defects in the constitution of the:neighboring

Repuhlic.z‘ « | 4
Maedonald’s ehphasis; as Tupper’'s and Mewat’s had been at-h
the Quebechonference; was en one uniform, common system of -
criminal law that operated equally throughout the prqposed.‘
union of British America Eoionies. If one theme is evident
throughout Macdonald's spe;ch 1t 1s that the American
exper1ence was to be avoided at a]l costs. . Impllcwt 1h his
des1re to have the criminal law ' operat1ng_eqhally
\'throughout Br1t1sh Amer1ca is the'need for equal
-enforeement of the criminal law in each of the un1ted

provinces. _Even‘if federal 1eg1slat1on were to prescr1be a

2t "Parliamentary Debates on the subJect of the
Confederation of the British North American Provinces. 3rd
Session, 8th Provincial Parliament of Canada." Quebec :-
Hunter, Rose & Co., Parl1amentary Printers, 1865. pp. 40,
41, _ ‘
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minimum punishment the object of equal operation'could

S ostill be underm11ed by criminal offences never be1ng charged

or alternatively by a wr1t of nolle;prosequ1 putt1ng an end

to a prosecution if such powers were in the hands of-
provincial attorneys general. If Macdona 1d and the other
framers of the Constitutionvintended to have uniformity then
it is probable that the general Parliament‘must.a]so have
been meant‘to have control oVer'the proces% of executing the
crimina] law. The objective of uniformity of the criminal
Taw system was to be echoed 1n the House of Lords 22

Nowhere in the debates of the Pr0v1n01a1 Par]1ament is
there azny d1scuss1on of<how members envts1oned the crimina]
law being enforced to ensure its un1form1ty of operat1on
The prob]em of the mechanics of enforcement by the centra]
government was not an 1ns1gn1f1cant one in a develop1ng
nat1on with a sparse populat1on poor commun1cat1on and only
s]ow means of transportation. Perhapshone can look for some
sma]l guidance on this prob]em in Macdonatd“s outline of how
7the system of. pardons was expected to work. ' Reso]ut1on
4423 prov1ded that the Lieutenant-Governor of each Prov1nce
"woutd grant. pardons subJect to any 1nstructlons he may from
t1me to t1me recelve from the General Government" . Pardons
are an exerc1se of the roya] prerogat1ve.of mercy, and in
this sense-bearyno resemblance to the act(ot executing a

]
i

]awf however Macdonaldts focus was on thefpractical %

22 See "Passage of the Act" ‘1nfran'
23 See Append1x 2. ~ N
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Governor-general) be responsible for pardons whenzft might
take months before the Governor-General was méde_aware of
the need for a pardon. By having a local figure (the

Liéutenant-Governor) actually grant pardons (subject to

-

instructions from the Governbr—QeneraT). it was more’[jkely

that the pardSh would be speedily granted. The Governor

N -

General would have ultimate control over the prdées§.2‘

—_me - - e . .- - - - —-.-—-- o

24 "Objection has been taken-that there is an infringement
of the Royal prerogative in giving the pardoning power
to the local governors” who are not appointed directly by

. the Crown, but only indirectly by the Chief Executive of
the Confederation, who is appointed by the Crown. This

provision was inserted in the Constitution on account of .

. the practical difficulty which must arise if. the power
is'confined to the Governor General. For example, if a
question arose about the discharge of a prisoner
convicted of a minor offence, say in Newfoundland, who
might .be in.imminent danger of losing his life if he
remained in confinement, the exercise of the pardoning -
power might come too late if it were necessary to wait
-for the action of the Governor General. - It must be . .
remembered that the pardoning power not only extends to
capital cases but to every case of conviction and '
sentence, no matter how trifling - even to the case of -a

‘fine in the nature of a sentence on a criminal
conviction. It extends to innumerable cases, where, if
the responsibility for "its exercisé were thrown on the
General Executive, it could not be so satisfactorily
discharged. Of course there must be, in each province,
a legal adviser of the Executive, occupying the position

of our Attorney General, as there is in every state of -

‘the .American Union. . This officer will be an officer of
the Local Government; but, if. the.pardoning power is
reserved for the Chief Executive . -there must, in ‘every
*case where the exercise ‘of the pardoning power -is . .
sought, be a direct communication and report from the -
local law officer to the Governor -General. The ..
practical inconvenience of this was felt to be so great,
that it was thought well to propose the arrangement we
did, w .hout any desire to infringe upon the . . T
prerogatives of the Crown, for our whole action'shews
[sic] that the Conferefce, in every step they took, were
actuated by a desire to guard jealously these: - ° :

prerogatives. (Hear, hear) It is a subject,;hoWeyer,'.'

--of Imperial finterest and if the Imperial Govermment and
Imperial Parliament are not convinced by the arguments
we will-be able to press upon them for the continuation

£
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The arguebly relevant point that can be drawn from the
proposed scheme for pardons is that even if officers of the
local gevernmeht had day to day control over the issuance of
pardons, the central government had the ultimate supervisory
power over the process. Analogously; the enforcement of the
criminal law would have to occur on the local level because
ef-practical diffiCultiee such as those noted earlier. In
order to ensure that the criminal law operated equally in
all phovinces, the entire process of administration of the
criminal law would have to be subject to instructions from
the general Parliament.
Macdondtd commented that the "legal adviser of the
Execut}Ve, occupying the position of our Attorney General
. will be an officer of the Local Government'25. This

'statemeht of Macdonald’'s is confusing since it woulcd appear
~from the centext that the Executive to which he was
Areferriqg‘was the Governor General in Council. Oniy in the
f context ;t a scheme which envisioned the use of provincial

' off1cers to carry out federal purposes does this statement
_make fny sense. Section 32 of the Quebec Resolutions
"~re1nforces;the theme of using local officers to gcarry out
“functions of the general Government: n
"Al] Courts, dudges and Officers of the several

Prov1nces shall aid, assist and obey the General

24 (cont’d)of that clause, then, of course, as the
over-ruling power, they may set it as1de

"Debates", supra n. 21 p. 42. Once this resolution reached

the Imperial d aftsmen, the section was dropped.

25 Ibid.

(SN
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Government in the exercise cf i: rights and powers_

an~ for such purposes shall be hel “to be‘Courts,

Judges and Officers of thé General Government."
The enforcemént Of_the criminal law was an exercise of the
rights and powers of the ‘general Government."Howeyer, the
officers who might enforce the Criminal law éou]d eas{ly be
officers of the several provinces. In fact;_”practical |

difficulty" made it likely that they would be proi;zfial ,

officers. Section 32 of the Quebec Resolutions wo d have

2

meant that a provincial officer enforcing these fedéra] lTaws
was deemed to be an officer of the General Government. This
view is consistent with the stéted intention of_fhe

de}egates to have.one statutory“]aw, one system of Courts,
and by virtue of section 32 of the Quebec Reso]utions,.one
set of offﬁcers. In a system that .the Attorney Genera]-West
described as a strong central gévehnment with one

administration2s
28" "Here we have adopted a different system [than the
United States]. We have strengthened the General
. Government. We have given the General Legislature all
the great subjects of legislation. We have conferred on
them, not only specially*and in detail, all the powers
which are incident to sovereignty, but we have expressly
declared that all subjects of general interest not
'distinctly and exclusively conferred upon the local
legislatures, shall be conferred upon the General W
Government and Legislature. - We have thus avoided that
great source of weakness which was the cause of the
disruption of the United States. We have avoided al\l
/7= conflict of jurisdiction and authority, and if this
Constitution is carried out, as it wittl be in full
detail in the Imperial Act to be passed if the colonies
adopt the scheme, we will have in fact, as I said
before, all the advantages of a legislative union under
one adminstration, with, at the same time the guarantees
for local institutions and for local laws, which are
insisted upon by so many in the provinces now, I hope,
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it seems~h€ghly‘uﬁ]iké1y&thaxxﬁhé general Government Qas
intended to be deﬁ"{véd_of—the-powen to en%prcé ér cdhtfol_
the prosecution of its valid]y énaétéd érﬁmjnal law.

The delegates ét the Quebec City—Céhference ﬁn'Octdbérv
of 1864 intended the central Parliament to have all the
poweﬁs-incidgmt to sovereignty:

"We have s}rengthened the General Government. We

have givén’th§ éeneEaI-Legislature all the great

‘subjects of’Jegislétionvand in gréat detail, all the

powers which are -incident tb sovefeignty. but we

have expresé]& decjared that all sub jects of general

interest not distinct]y_and exc]Usively cohferred

upon thé 1oca] 1egislaturés, shall be conferréd upon

the General Government and Législature."27
'fhe obﬁective implicit in this passage is that tﬁe general
'bar1iament was.intended to be sovereign. Again, they wanted
-to avoid a’déféct they saw in the American constitution
where the central government did not possess any residual
power . Théfprimary objective of the Fathers of
Coqfederation} that the central government have all of the
powers incident to sovereignty, was éifficult to convey in
the téxt ofbthe Céhstitution Act, 1867. A confederation
speaks of relatively equal partners but the intention of the
draftsmen of our constitution was to establish a general
Parliamenf'which possessed the vast majority of important
Iegislative:poWers. Tﬁe Fathefs of Confederation as they

25(conf’é)té be united." "Debates", sup n. 21, p. 33.
27Debates p. 33.° ‘
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prepared the Quebec Resolutions, must have had a definition
of sovereignty in their minds similar to:
“"The power to do everything in a state without
accountabi]ity - to make laws, to execute and to
apply them, to impose and collect taxes and levy
contributions, to make war or peace, to form
treaties of alliance, or of commerce with foreign
nations, and the like."28
The federal Parliament would be unable to do everything
because of the division of powers between the provinces and
the general Parliament. However, those laws Parliament
could pass were to be executed and applied by Parlfament.
It would be high]y unusual that the genéra] Parliament, a
sovereign body, would be able to legislate to make certain .
actions. crimes but would be unable "to execute'and appiy"
these criminal ]éws.f If Parliament may only make a

declaration that an act is a crime, and may do nothing more

-_to ensure the enforcement of the criminal law, then the

-

crfmina] law could be neut?éliied.

During the debatesvon the Quebec Resolutions, the
Honourab]evAttorney General .East, G.E..Cartier acknow]edgéd
that the General vaernment29 had "the power of proviOAng.
for the execution of the‘laWs of the Federal Government

.".30
28Definition of 'sovereignty’ . "Black’s Law Dictionary". 5th
ed. St. Paul, Minnesota: West Publishing Co., 1983.

28 The early drafts refer to the Parliament of Canada as. the
General Government. This term will be used when making

comments on these early drafts. :
30 Excerpt from the "Debates" for Thursday, March 2, 1865 at
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The focus of this question and answer, as with all other
debate on the criminal law and administration of justice
powers, was on the court system and appointment of the
jUdiciary. The power of the Generaf Government to provide
for the execution of the laws of the federal Government must
include the aufhority to prosecute those laws. By
defiqition, “execution* is nof fulfilled until the act is
carried‘out to compTetion. Without control over the
prosecutorial power, the federal Parliament could never

ensure that their laws were carried into operation and

effect.

The Honourable So]icifor General East, H.L.lLangevin,
in answer to a comment of the Honourable Member for
Hochelaga, A.A. Dorioen, pdinted out that article 43,

paragraph 17 of the Quebec Resolutions, the power over the

30(cont'd)pp. 576, 577: . \
"Hon. Mr. Evanturel - I acknowledge the frankness which

the Hon. Attorney General for Lower Canada has evinced
in giving the explanations to the House which we have
just heard; and I trust that the honourable minister
will permit me to ask him one question. Paragraph 32
gives the Federal Government the power of legislation on
criminal law, except that of creating courts of criminal
jurisdiction, but including rules of procedure- in
criminal cases. If I am not mistaken; that paragraph
signifies that the General Government may establish
judicial tribunals in the several Confederate '
Provinces. [ should much like to be enlightened on this
head by the Hon. Attorney General for Lower Canada.
Hon. Mr. Cartier -1 am very glad that the honourable
member for the County of Quebec has put this question,
~which I shall answer as frankly as that of the hon.
member for Montmorency. My hon.- friend will find, if he
~refers to the paragraph which he has cited, that it
gives the General Government simply the power of
providing for the execution of the laws of the federal
Government, not those of the local governments.*
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"It was our desire, as the representatives of Lower
Canada at the Conference, that we should have under

the control of our Local Legislature'the

. constitution and organization of our.courts of

31 Excerpt of the "Debates” for Tuesday, February 21, 1865
pp. ’

just%ée, both civil and criminal, so that our
legislature hight possess full power over 6ur
courts, and the right to establish or modify them if
it thought exbedient.. But, on the other hand, the
appointment of the judges of these courts had to be

given, as it.has been, to the Central Governmgnt.3‘

387, 388: . _ ‘ :
"Hon. Sol. Gen. Langevin - ...He declared that he did
not understand the meaning of that article of the
resolutions which leaves to the Central Government the
appointment of the judges, whilst by another article it
is provided that the constitution and maintenance of the
courts was entrusted to the Local Parliament. The
honourable member should have observed that by the
powers conferred on the local governments, Lower Canada
retains all her civil rights, as prescribed by the 17th
paragraph of article 43, as follows: - . ‘
The administration of justice, including the
constitution, maintenance and organization of the
courts, both of civil and criminal jurisdiction, and
including also the procedure in civil matters.
This is a prdvilege which has been granted to us and
which we shall retain, because our civil laws differ
from those of the other provinces of the Confederation.
This exception, like many others, has been expressly.
made for the protection of us Lower Canadians. It was

our desire, as the representatives of Lower Canada at

the Conference, that we should have under the control of
our Local Legislature the constitution and organization
of our courts of justice, both civil and criminal, so

 that our legislature might possess full power over our

courts, and the right to establish or modify them if it
thought expedient. But, on the other hand, the
appointment of the judges of these courts had to be
given, as it has been, to the Central Government, and
the reason of this provision is at once simple, natural
and just. In the Confederacy we shall have a Central
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After huch debate, the Resolutions were passed by the -
bhovince of Canéda and transmitted to the Secrétary\Qf State
for the Colonies, Lord Carnarvon. Although this was in the
spring of 1@65, nothing further seems to have oCcurﬁed until
deiegates from Nova Scotia, New Brurswick and'the'ﬁrovince
of Canada met in December 1866 for a Conference on

Confederation in London, England.

The London Conference |

The circumstanéesIWhjch led to this meeting at
Christmas in 1866 are not clear and the minutes of these
prbceedingsfare very brief32. A rough draft of thé’
ConferenCe33 wasvbrépared énd—fOPWanéd‘tO Lord‘CarnaFQOH on
December 26th by John A. Maédoha]d. Chairman of the
Conference. The London Conference Draft, being the final .

agreement of the delegates from the co]ohies, expressed

$'{cont’d)Parliament and -local legislatures. - Well, I ask
any reasonable man, any man of experience, does he think
~that, with the ambition which must naturally stimulate
men of mark and talent to display their powers on the
theatre most worthy of their talents, these men will
. consent to enter the ‘local legislatures rather than the
federal Parliament? Is it not more likely and more
reasonable to suppose that they would rather appear and
shine on the largest stage, on that in which they can
render the greatest service to their country, and where
the rewards of their services will be the highest? Yes,
these men will prefer to go to the Central Parliament,
“and among them there will be doubtless many of our most
distinguished members of the legal profession. .
And although it may be looked upon as a secondary
consideration, yet it may as well be mentioned now, that
by leaving the appointment of our judges to.the Central -
Government, we are the gainers by one hundred thousand
dollars, which will have to be paid for theim services
by the central power." . . o : :
32 See Pope supra n. 11, pp. 94 to 140.
33 See Appendix 3. .
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their visjbn of Confederation; thereafter, the drafting was

in the hands of the British.34 Drafts of a "Bill for the
on of the British Nor1h American Colonies, and for the
rnment of . the United Colony" were prepared on January

36735, were -evised on January 30-31, and February 236,

e our 1 drafi-’ (undated) Wa;_prepared and again revised
o e vy D 188738, . This revision, dated ngruar&_g,v
1867 o~ presented .s Bi]] No. 9 to the Housé 6f Lérd%_oﬁ
Feb-uary *-. 18€7 by the Secretary of State for the

Colonies, Lord Ca narvon.

It is inicresting to note that. the wording of the
paragraph concernﬁng'the crimiﬁal law power did not change
from the.Quebec,ReéoIUtions39 through to the final draft of
- February 9, 1867f°'and the Act itself, as passed bn‘March
29, 1867. . Evenxfhoﬁgh the presteqmeaning’of this |
: suSseCtipn has beeq the'subject of considerabie litigation

éihqe Cdnfédefatibn,wit=mu§t have-been'sejf-gvfdent to all

34 AlthodgﬁffheTéhéngesfmédefby the British draftsmen should
only have altered the style of the document, many of the -

- .articles of the London Conference Draft find no

- corresponding section in the Bill prepared. - This may have:
~ been the result of the great speed with which the drafts

T were prepared or .it may have been because of an incomplete

understanding of.the scheme as proposed by the delegates.
The Schedule to. the First Draft indicates that . the draftsmen
felt that some sections could be left to legislation by the.
general Parliament or local legislatures. See Appendix 4. -
©. %5 See Appendix 4. . ' , _ :

36 See Appendix .5.

37 See Appendix 6.

38 See Appendix 7. - - L o S .
%9 "29(32) The Criminal-Law, excepting the Constitution of
Courts of Cr.iminal Jurisdiction, but including the procedure -
in Criminal matters." e e - . '
40 The third draft contains the- words "thé(procedure‘on
Criminal matters" but the fourth draft reverts to "in .
Criminal matters". ‘ : SR S

[ 4

P05
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invo]ved'in the drafting process because there was no
argument about its meaning and no change in its wording.. -
This should be contrasted with the progress of the paragraph
concerning the administration of justice. \The British
draftsmen must.have considered thekwqrding %o.be ambiguoué
'to some extent because they inserted "administration bfv

justice in the Province" ; "... Organization of Provincial

Courts"; and "Civil Matters in those Courts"4!:

TABLE 1
Quebec Resolution : First Draft Constitution Act
October 10, 1864 ' January 23, 1867 March 29, 1867
‘Fathers of Confederation -British Draftsmen British Parliament
/
"43(17) The Administration *37(14) The Administration "92(14) The Administration
of Justice, including the of Justice in the Province, of Justice in the Province,
- Constitution, Maintenance, including the Constitution, including the Constitution,
and Organization of the Maintenance, and Maintenance, and
Courts, both of Civil and Organization of Provincial Organization of Provincial
" Criminal Jurisdiction, and Courts, both of Civil and of = Courts, both of Civil and of
including also the Procedure . Criminal Jurisdiction, and Criminal Jurisdiction, and
in Cavnl Matters.” inctuding Procedure in Civil including Procedure in Civil
Matters in those Courts.” Matters in those Courts.”

It’seems the draftsmen made an effo t to ensure that this
sect?on was applied in.a more restrictive fashion than would
otherwise have been the casét‘ Without any limitation on the
phrase""adminiétration of-justicé", this head of power would
have included all 1eg1s]at1ve jurisdiction. over any aspect»
of the process of execut1ng and applying laws, be they
enacted by the provincial 1eg1slature or the federal

Parliament. . The add1t1on of "in the Prov1nce , "Provincial

41 Emphasis is mine.
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[Courts]", and "[Civil Matters in] those Courts"”, restricted

the application of this legistative authority to those laws

validly enacted by the province.

Provisions for provincial courts were balanced by the

proviSions in the London Conference Draft for the "General

Court of Appeal” and "additional courts" that the Gehgral

Par]iément could establish:

TABLE 2

"Quebec Resolution

October 10, 1864.
‘Fathers of
Confederation

"31. The General

" Parliament may also,
from time to time,
establish additional

- Courts, and the
General Government
may appoint Judges
and Officers :
thereof, when the
same shall appear
necessary or for the
public advantage, in
order to the due
execution of the
laws of Parliament.”

" London Conference

Draft

" December 4, 1866

Fathers of
Confederation

"36(35). To
establish a General
Court of Appeal, and
in order to the due
execution of the
Laws of Parliament
additional Courts
when necessary.”

Fourth Draft

February 3-8, 1867
British Draftsmen

"48(35). The
establishment of a
General Court of
Appeal, and in order
to the due execution
of the Laws of

Parliament, the

establishment of
additional Courts.”

1

) .
Constitution Act,

- 1867

March 28, 1867
British Parliament

101. The Parliament

of Canada may,
notwithstanding
anything in this Act,
from Time to Time,
provide for the
Constitution,
Maintenance, and
Organization of a
General Court of -
Appeal for Canada,
and for the

. Establishment of any

additional Courts for
the better
Administration of the
Laws of Canada.” ‘

But “the administration of justice in ‘the ProVinée“ does not

appear to have a parallel in the list of enumerated powers

of the fedéra],Parliament.' Perhaps>the draftsmen, in the

rush to produce a Bil], 42

*2 Given the amount of time the British draftsmen had to

workK in -that is between January 23,

1867 and February 9,

1867 - it can be assumed that they worked quickly to prepare
four drafts and a final version which.became the form of the
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intended the'phrase "the administration ofvjustjee in the
provihce", to provide a~cpntrast.with the phrase "the better
Admjnistration pf the Laws of Canada". This parallel seems
st:.ined in the Constitution Act, 1867 but at the Fourth |
Draftfstage,.when both'paragraphs were included‘within the
respeetive enumerated lists efkfedera1 and provtncial |

powers, the parallel is much easier to observe:

. TABLE 3

Parliament of Canada \ Local Legislatures
| B
"48(35) The establishment of a General - "90(14) The Administration of Justice'in
Court of Appeal, and in order to the due the Province, including the Constitution,
- execution of the Laws of Parliament, the = Maintenance, and Organization of Courts,
establishment of additional Courts.” - both of Civil and Criminal Jurisdiction, and

including procedure in Civil Matters in
those Courts.” :

For some Unexp]ained reason, Athe draftsmen‘withdrew
paragraph 48(35) at the final draft stage from what was to
become sect1on a1, w1th1n Part VI: D1str1but1on of
Leg1s]at1ve Powers, and placed 1t in Part VII: dud1eatpre;.
as section 101. Sections 96 to 100 (Part VII) of the
Constitutipn Act, 1867 provide for the select1on and
appointment of judges. These Judges s1t in prov1nc1a1]y '
constttUted courts ‘But the prov1nce s 1eg1s]at1ve
“author1ty to create these courts 1s prov1ded under sect1on

92(14). It is 1nterest1ng to specu]ate on why th1s

'42(cont d)Bill in the House of Lords. Not on]y were five
versions prepared but the changes between the drafts are
conSIderable See Append1xes 4-7..
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provision was not contained.as a~pr0vision in Part VII:

dud1cature\ If provisions for the creation of federal
courts are contained in the "Judicature“ part, it would seem
reasonable to expect to‘find‘thefprovisions regarding
creation of provincial.courts withinvthe same'part of the '
Constitution Perhaps it was an oversight on the part of the
Br1t1sh draftsmen or perhaps the draftsmen wanted to 1solate
the provincial’ power to estab11sh courts from the powers of -
vthe federa] Parl1ament 1n regard to the appo1ntment

se]ect1on. and removal of the Jud1c1ary of those courts, 43

The comments of. the Honourable Solicitor Genera] of the _>

Prov1nce of Canada may hold the Key - to why the draft1ng is
inconsistent: » . '
“Th1s is a pr1v11ege [the "adm1n1strat1on of
Just1ce head of power] wh1ch has been granted to us
' and which we ‘shall reta1n, because o 1c1v11 1aws‘u
| d1ffer from those of the: other pro:}Zies of thei..}'.
Confederatlon Th1s except1on 1iKe: many . others
has been expressly made for the protect1on of us -
Lower Canad1ans It ‘was our des1re as the
‘hrepresentat1ves of Lower Canada at the Conference,
‘that we should have under the contro] f our Loca]l
Legislature the const1tut1on and organ]zat1on of the :
courts.of Just1ce both c1v11 and cr1m1na1 S0 that
our 1eg1s]ature might possess full power over our
Lcourts, and the right to estab11sh or mod1fy them if

43 See H1stor1ca1 Review of" Prosecut1ons at Common Law for
further d1scuss1on on-this point. : : : o
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it thought expedient."44
The ultimate objective beh1nd th1s prov1s1on was to protect
the c1v11 system of law in Lower Canada This protection
was prov1dedlby reta1n1ng prov1nc1a1~authority over.
' provincial courts.. From this\perspective} the power is
UconSistent with the other heads 'of .power in section 92 many
of which were also drafted to ensure special protection for
"1 Lower Canada - In contrast the thought behind sections 96
to 100 of Part VII was that the centra] Parl1ament would
dbear the heavy cost of Jud1c1a1 salar1es45 ‘and have the
most d1st1ngu1shed members of the 1egal pro1°ess1on"‘6 to

choose from The motxvat1on beh1nd sect1ons 96 to 100 to

P . . . '_ N : Lo -

Passage of the Act. . . | S

' Passage of ~ the proposed Bill "for the Unton of Canada
Nova Scot1a and -New Brunswick, and the Government thereof
as united", was speedy. It was 1ntroduced in the*House of

Lords on February 12, 1867 rece1ved Second Read1ng on -

'February 19 went to Comm1ttee on February 22; returned on

-

February 25 and Th1rd Read1ng was given on February 26, o

1867. The B111 was 1ntroduced 1nto the- House of Commons on o

February 26, Second Read1ng was on- February 28 and Th1rd s

e e - - . --———

44 Debates pp. 387, 388. - T 4 -
45The Hon. Solrc1tor General stated’ And although 1t may be
Maoked upon as-a secondary consideration, yét it may as ‘well

*f;be mentiored now, that by leaving the appo1ntment of our

" judges. to the Central Government, we are the gainers by one

hundred thousand dollars, which w111 have to be-paid for

" . their serv1ces by the central power -"Debates” p. .388.
‘51b1d ‘ . : : -

o



© effect in’ the Un1ted ‘States:

L

then dea]t w1th in the House of Lords on March 12, 1867 and
Rdyal Assent was'g1ven'on-March 29. - Debate on %hewBil] in

the House of -Lords and the House of Commons was not o

-
,—,

"_exlens1ve . o -

-Reading“Was;on'March 8' House of Commons amendments were

Lord Carnarvon outlrned the scheme for Confederat1on to )

R

.-the H0use of Lords prior to Second Read1ng In his comments

on . the cr1m1na] law power, he focused - as the Honourab]e

Attorney’Genera] West had done in the earl1er debates - on =

!
'W To the Centra] Par11ament w111 also be a551gned

_ the enactment of cr1m1na1 1aw The adm1n1stratlon |

'f#the power of general 1eg1slat1on 1s very proper]y
’i;zreserved for.the Centra] Par]1ament And in th1s I
"cannot but note a w1se departure from the- system»f
pursued in. the Unlted S@ates, where each-State IS '
'competent to deal as it may please wi th 1ts cr1m1na1

L code,'and where an offence may be v1s1ted with one.

penalty‘1n the State of New Y&rk,” and with another

in the State of V1rg1n1a The system here proposed -

I be11eve a better and safer one, and“I trust-

that before very long the cr1m1na1 law of the four

-

Prov1nces may be- ass1m11ated - and assimilated, I

‘W111 add, upon the. bas1s of Eng]1sh Procedure."‘7

a7 Great Br1ta1n Par11ament “"Hansard for February 5 -

- March 15; 1867" volume CLXXXV “columns 563, 564. (Emphas1s

- the d1fference between the scheme now presented and that in -

of 1t 1ndeed 1s vested 1n the local author1t1es but.;t_”

32 7

o

art



|
|

} ' : 33(

To whom did Lord Carnapvon refer to when he stated that
i .
"The administraﬁﬁon of it indeed is vested in the local
f ' .
authorities"? Ft seems unlikely that he was referring to

\'the local legishatures since he used the expressions

|
"Legislatures"/or "Parliaments” whenever he spoke of the

local legisiatbres. It is suggested that the phrase "local
authorities" mbre.]ike]y refers to the police forces and

/ '3
local councils in the provinces rather than to the local

legislatures themselves4®. As previously discussed, much of
the enforcement of laws would have to occur within the )
\populated.communities because of the practical difficulties
of thg time; that is, poor communication, lack of efficient
means of’transportation, and vast dfstances between
communities in Canada at this time.

Just as the scheme for Confederation had contained a
-section permitting;pardons to be granted by the Lieutenant
Gévernor; a 1oCa1'off{cep, so may it be assumed that
execution of the érimina] law would actually be carried out
by local off;cials‘9. Itaappeabs clear that the'jntention‘
of ire Fathers of Confederation was that local officers
sh d be deemed to be offfcers of the General Government:

"s. 45{/,For‘thé purposes of this Act, Courts,

Judges and Officers of the Several Proyincesrshall

- 47(cont’'d)is mine). : B S
- 48 This point is expanded upon-in the following chapter "A

Historical Review of Prosecutions at Common Law".

49 See page 18 for a discussion of section 32 of the Quebec

Resolutions (Section 45 of the London Conference Draft) but

omitted by the British draftsmen in any of their drafts.

s ey -
o Eraced
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~ Confederation". 50

Furthermore, the term "officer" included the attorney

general of each province 1. Even if the aFtorney general

of a province @as the officer who actually conducted

prosecutioﬁ;, he was to be an 6fficen of the general"

Government. Local officiélé would be utilized but the

central Parliament would have ultimate confro]._However,~it

is important to underline that whatever the reasons of the

Fathers of Confederation for including section 45 of the

London Conference Draft, ;t~did not appear in any of the

drafts p;epared by the British. Had this section continued

into the Constitutjon Act, 1867, it is suggested that.the

entire qugstion of prosecutorial authority for the federal

Attorney Gener:1 would not have arisen. This section would

have made it c¢._ar that'locé] officiaﬁs wefe deemed to be

agents of thé general Governmeht5when they Were proéecuting

federal offences. Section 45 of the Léﬁqbn'CbhfeFence Draft
\\\\illgi}rates fhat the Fathers of Confederation had pfactié%] -

considerations iq mind and hence.‘ihc]uded a section to -

provide for the‘e?gsulion bf federal legislation by

N

provincial officers."

50 London Conference Draft. _ .

>' Excerpt from Macdonald’s comments on pardons at n. 24 "Of
course there must be, in each province, a legal adviser of
the Executive, dccupying the position of our Attorney
General, as there is in every state of the American Union.
‘This officer will be an officer of the Local :
Government...". (Emphasis is mine).
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Conclusion
From the first meeting of the delegates from Nova
Scotia, New BrunswicR, Prince Edward Island and the Province
of Canada in Charlottetown in 1864, until Royal Assent in
1867, their 1ntent1on was to create a strong centra]
'government. Lord Carnarvon summed up his remarks in the
Houee of Lords by emphasizing this:
"In closing my observations upon the distribution of
powers, 1 ought to point out that just as the
authbrity of the Central Parliament will prevail
whenever it may come into conflict with the Local
Legislatures, so the residue of legislation, if any,
unprovided‘for;%n the specific classification which |
I have explained, will belong to the central body .
It w111 be seen under the 91st c]ause, that  the
c]ass1f1cat1on is not 1ntended "to restrict the
generality" of the powers previeusly given to the
. Central Parliament, and that those powers extend'to‘
all laws made "for the'peace, order and good
Svernment” of;fhe Confederatfon - terms which,
according to aiT!bFecedent, will, [ understand,
carry with them an ample‘measure of legislafive
authority. I will add, that whilst all general Acts
will follow the usual'conditioné of colonial
]egislation, and will be confirmed, disallowed, or
reserved for Her Majesfy's pleasure by the Goyernoﬁ

General, the Acts passed by the Local Legislature
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will be transmittgd only to the Governor General,

and be subject to disallowance by him within the

space of one twelvemonth."52
This hierarchy of gerrnment - with the Imperial Parliament
overseeing the Parliament of Canadé who, in turn, oversaw
the provihcial legisiatures who were responsible for. the
municipalities - was very evident during this time period.

The power bf disél]owance mentioned by Lord Carnarvbn

was considered to be one 6f.the most important aspects of
the scheme wiihrmany of the Fathers of Confederation
expressing the opinion that it was essential to avoid the .
situation in the United-States where the individual states
considered themselves to be sovereign. 33 A]though'
disallowance. of provincial 1egis]ation§“ by the Governor
General has fa]ien into disuse, it is a power that was
exercised freguently during the period immediately following

Confederation. From 1867 until 1954, there were over one

52 Great Britain. "Hansard" column 566.

®3 For example, the Honourable Alexander Mackenzie

commented: ,
"The veto power is necessary in order that the General
Government may have control over the proceedings of the
local legislatures to a certain extent. .The want of
this power was the great source of weakness in the
United States, and it is a want that will be remedied by
an amendment in their Constitution very soon. So long
as each state considered itself sovereign, whose acts
and laws could not be called in question, it was quite
clear that the central authority was destitute. of power:
to compel obedience to general laws. If each province
were able to enact such laws as it pleased, everybody
would be at the mercy of local legislatures, and the
General Legislature would become of little importance."
"Debates” p. 433. : :

54 Constitution Act, 1867, s. 56.
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hundred and ten provincial acts which were disallowed5s,

primarily on the basis that the legislation was ultra vires

the provincial legislature. OQOther reasons advanced by the
Minister of dustice in his reportsﬁfor disallowing
legislation included: cohflict with Dominion policies or
1nterestst (prior to the Statute of Westm1nster) conf]wct
with. Imperial policies or interests; and abuse of power ,
lack of jUstice or wisdom.56 It is illogical trat the
Dom1n1on can disallow provincial ]eg1s]at1on merely becauselt'
it conflicts with Dominion policiess? but that the power of
the Dominion Parliament to execute its own criminal laws'
would be questioned. The'power of disallowance indicetes
‘the pos1t1on of strength that the Dominion Parliament was
intended to hold in Confederat1on This residual power ih
favour of Parliament is not consistent with the creation. of
a legislative body unable to execute its erimina]elaw

Except for Lower Canada, the British America;eolonies
wanted a legislative union. The first conference in |
Charlottetown had been ealled precisely te_createsa”
legislative union for the Maritime Provinces. What.they
hoped te create was a federal union with "all the_advahtages

55 See La Forest G.V. "Disallowance and reservation of
provincial 1eg1slat1on Ottawa: Department of dJustice,

1855. AppendixA.

56 Id. p. 36

°7.La Forest gives the disallowance of "An Act to amend and
consolidate the Laws affecting Crown Lands in British '
Columbia” as an examplie of ‘legislation disallowed because it
conflicted with the Dominion’s policies in relat1on to .
Indians. See La Forest p. 37.

4
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of a legislative ynion under one administration"5& to echo

Macdonald. In the areas of the courts and justice system,

the scheme the delegates of the colonies had so carefully

developed and exhibited in the London Conference Draft was

not carried
_draftshen.

"additional

through into the final Act by the British
The suggested parallel between the provisjbn

courts for dueyexecution.df the Laws of

Parliament” and the provisibn for the "administration .of

Justice in the provinces

in Provincial Courts",

disappeared as the Resolutions were improved as to ' form’.59

inffact fhis particular symmetry in the divisﬁon of

powers was brought through all drafis up to the Final Draft:

TABLE 4 °

FOURTH DRAFT, FEBRUARY 3-8, 1867

"48(35) The establishment of a General

Court of Appeal, and in order to the due
execution of the Laws of Parliament, the
estabiishment of additional Courts.”

FINAL DRAFT, FEBRUARY S, 1867

- "103 Any Act of the Pariiament of Canada,

may notwithstanding anything in this Act,
« from Time to Time provide for the -
Constitution, Maintenance, and '

Organization of a General Court of Appseal =

for Canada, and for the Establishment of

~-any additional Court in any Province." -

58 Supﬁg n. 24,
59 See Lysyk, Kenneth.

"90{14) The Administration of Justice in
the Province, including the Constitution;

"‘Maintenance, and Organization of Courts,

both of Civil and Criminal Jurisdiction, and
including Proceduré in Civil Matters in
those Courts.”

"100(14) The Adﬁwinisfration of Justice in
the Province, including the Constitutian,

Maintenance, and Organization of

Provincial Courts, both of Civil and of
Criminal Jurisdiction, and including .
Procedure in Civil Matters in those Courts."

'”Cdnstitutional Reform and the

introductory clause of section 91: residual and emergency
law-making authority." 57 Canadian Bar Review 531 at pp.
535-541 for a discussion of the problems created by
"improvements" by the drafters of the final Act. Mr.
Lysyk’s article relates to the residual powers of the

federal and provincial legislatures but ‘the point applies
.equally well to the "administration of justice" powers. -
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At some t1me between February 2 and February 9, 186760
'w1thout warn1ng, the Br1t1sh draftsmen destroyed thls
symmetry. Seotlonv101 of the.Const1tut1on:Aot, 186761 whiohv
proyides“for‘“additiona] courts for the better : -
adm1nlstrat1on of the. Laws of Canada" was no’ Ionger part.of
 this symmetry The prov1s1on wh1ch deemed that courts,.}'
Judges and officerss2 of - the. prov1nces to be the courts,_,jdﬁ
Judges and offwcers of the General Par11ament was also lost
in the rev1s1onss3 - The result is an 1ncomplete de51gn w1th
only the criminal ]aw power hav1ng any relat1onsh1p to -
prov1nc1al legislative jurisdiction over the-"adm1nlstratton_
of justice". S | e |

The baSis of the relationship'between.seotions 91(27)
and 92(14) is that seCtion‘92(14) exempts a small part of
the criminal Taw . from federal author1ty Excluded from
section 81(27) i the Const1tut1on of Courts of Cr1m1na]
durisdictton' which is 1ncluded in section 92(14) "The
Adm1n1strat1on of. dust1ce in the Prov1nce, 1nc]ud1ng the
Const1tut1on’..} of Prov1nc1a1 Courts ... of Cr1m1nal
dur1sd1ct1on ...". Th1s is the full extent of’ the parallel
between these heads of power but it has resulted in
confusion in the 1nterpretatton of sections 91(27) and

N

92(14). There appears to be no factual or historical

§0 The Fourth Draft ‘was undated but must have been prepared
after Feb. 2 but before Feb. 9th, 1867. .

81 Section 103 of the Final Draft

82 Emphasis is mine. '

63 This section - 32 of the Quebec Reso]ut1ons and 45 of the
London Conference.Draft - is 1nexp]1cab1y dropped from the
First Draft and fails to reappear in any later draft.
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justification for a claim of a special "nexus" between

', sections 91(27) and 92(14) of the Constitution Act; 1867.64

_B. A'HISTORICAL REVIEW OF PROSECUTIONS AT COMMON LAW -
| .-Lord Carnarvon, in his oft-quoted speech from the Houee
of.Lords,.stated that the central Parliament would have the -
power to enact criminai laws but that “"The administration of
it indeed is vested in the local author{ties". As stated
earlier, Lord Carnarvon always referred to the provinces as
Local Leg1s]atures or Loca] Parliaments, therefore it is
unl1ke]y he was referr1ng to them with this phrase. To whom
;’d1d he refer WJth the term "local ‘authorities"? An |
' 'examination of how the criminal law was proseeuted in
- England.ahd in the~BFitish'Ameriqe colonies might clarify
.“h1s term1nology and also provide some understand1ng of why
the 1ssue of enforcementyor execut1on was not explicitly

‘dealt with in the Constitution Act, 1867.

England‘ ‘ |

Since the very origin of criminal faw in England, it
has been the'dﬁtonf the private citfzen to bring criminals
to justice. The authority of any'person to prosecute was
recogn1zed to the extent that a grand jury or the Court of
'K1ngs Bench wou ld acKnow]edge the suit as the K1ng s:

By our const1tut10n the King is entrusted with the

‘ prosecut1on of all crimes which disturh the peace

e e - e R e ——— .-

sa'For'fUrther discussion of this point, see page 138."



.and order of society. He sustains the person of the
whole community, for the resenting [sic] and
punishing of all offences which affect the
community; and for that reason, all proceedings "ad
vindictam et poenam" are called tn the law, the
~ pleas or suits of the Crown; and in cap1ta1 cr1mes,
these suits of the Crown must be founded upon the
accusat1on of a grand jury; but in all inferior
crimes, an anormation by the King, or the Crown,
directed by the King’'s Bench,_is equivalent to the
accusation of a grand jury, and the proceedings uoon'
it are as tegally founded; this is solemnly settled
.and‘admitted As 1nd1ctments and 1nformat1ons,
granted by the King's Bench, are the ang S su1ts,_
and under his controul [sic]; informations, filed by
his Attorney'GeneraJ are most emphatica]1y his
suits, because they are the 1mmed1ate emanat1ons of
his w111 and p]easure \They are no more the suits
of the Attorney General than 1nd1ctments are the
suits of the grand jury.

Indictments and informations are both'the
voices of those entrusted by the const1tut1on to
awaken cr1m1na] Jur1sd1ct1on and to put it into
~motion. Who.are_those:persons.entrusted? A,grand‘
jjury‘for all crimeS"the King’s Bench -as we]l as-a

grand Jury, for mISdemeanors of magn1tude "65

65 Wilkes Vi—ThHe. K1nq 97 E. R 123 at 125.
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Within this system of private'prosecutions, a control
mechanism deyetoped. This was the right of the Attorney

General to enter a~nolle*prosequi to put an end to any

prosecution:
“In this country, where private individualls are

_allowed to preter indictments in the name of the.

. Crown, it is yery desirable that therefshould-be
some tribunal having the authority to say;whether it
is proper to proceed farther in a prosecution. That
power 1s vested by the constitution in the Attorney
‘General and not in th1s Court The Attorney
General may enter a nclle prosequi ex mero motu.

_The pract1ce, that there should be a ‘summons to the
}prosecutor to shew [sic] cause why the Attorney
General. should not grant h1s f1at is generally
sat1sfactory, but he is the Judge where the no]]e

o prosequi should be”’ entered and there is nothlng in
the books. to shew that he cannot do it without
- hear1ng the part1es
Then the nol]e prosequ1 be1ng on the record
there is an end of this prosecut1on'"66
Since the Attorney General was respons1b1e to- Par]1ament
there was par11amentary contro] of the abuse of the nolle
Qrosegu power Lf the Attorney Genera] no longer enJoyed
the conf1dence of the House of Commons he could be removed

from off1ce.

65 The Queen v. Allen 121 E.R. 929 at 931.
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Prosecution~coqu prove to be a very éxpensive'
procedure for the private citizen who was bound? fé ,
prosecute so finally in 1752 Parliament enacted the first ,
legislation to provide for payment of coSts‘fdr'proﬁchfing
any felony where the prisoner was convicted®e ., By the fime
the Costs of Criminal Cases Acté®?® wé§ passed, it .

- consolidated thirty-six Acts that had beén passed between
1798 and 19067°. With the passage of the Metropolitan
~Poh’ée Act, 1329 and later the County Constabula%y Act, 
}856, poiiée forces were estabjished'as organizedlbodies
vﬁhféh couid investigate and prosecute‘crimesfi, Gradually,
police forces and other,local bodfes‘sﬁch as co;nty’
counéilé, took over the ﬁajorfty 6f prosécutionSﬂ2
Althdugh these bodies are thought of as'public-officiaié,
;;-6;éé-;féé;éé;-;ame forward‘tb prefer an iﬁdiétment'béfore
the grand jury, they had to pay a bond or recognizance to
ensure that they would appear at a later date to Wrosecute.
If they didn’t appear to prosecute, they forfeited the

.bond. See generally L.J. Edwards. “Law Officers of-
~Crown." London: Sweet & Maxwell, 1964 and Douglas Hay.

e -
"The .

‘Criminal Prosecution in England and its Historians". (1384) ._-g, 

47 Modern Law Rev. 1,

68 25 Geo. II, c. 36. , "

69.8 Edw. VII, c. 15. . ' e
70 FEdwards "The Law Officers of the Crown." at p. 339. - -
7' ’Infra n. 83 for a further discussion of the powers of a

 constable at common law.

72 "The role of the private prosecutor was overwhelmingly
~important in practice as well as in theory until well
into the nineteenth century, even after the introduction
of the. "new" police in some areas. Private Associations
for the Prosecution of Felons were extremely widespread,-
" numbering perhaps 1,000 in the country as a whole by . the
- mid-ninetéenth century, although they seem to have been
of particular interest to manufacturers and tradesmen,
especially in the period of their first rapid growth in
the eighteenth :century.” - ’ S B
Hay. "The Criminal Prosecution". (1984) 47 Modern Law Rev.
1.at 4. See also Douglas. Hay. "Controlling the English
Prosecutor". (1983) 21 Osgoode Hall L.J. 165. :
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they have’ and had no more status or power than any private
cﬁtizehvto prosecute’?3,

- This system éf private prosecutions was not fréé‘f?bm
attack. The mid-nineteenth century was the time of a great
debate that focussed on whether or not a system of'pUbTié

prosecutions should be adopted.7’4

?3 "The Memoirs of Sir Norman Skelhorn Public Prosecutar:
Director of Public Prosecutions 1964-1977". London: Harrap,
1981 at p. 65. - ' o .
It is a "7 -mly entrenched principle in our Constitution -
‘'that in England and Wales a private individual shall be
entitled to institute criminal proceedings and that in
this sense_the enforcement of law and order ‘should be in-
the hands of the ordinmary citizen, and even today -there
are strictly speaking, no public prosecutions, but it
may come aS$~—a surprise ... that in doing so a police. . -
officer, with ope or two special exceptions, is-not
~acting under any special powers, but is exercising the.
right of the private citizen." . - : CE e
74 Douglas Hay notes that the period during the early -
nineteenth century was a time of great political, economic. ‘- -
~and social change in England. It was a period of rapid
population increase, urbanization, and momentuous economic . .
change .such as England had never Known. Poverty appears to
have been rampant in England. The criminal law had, in many .
senses been the weapon used by the classes who attainmed .
Parliamentary office against the poor. To the person of
- wealth, the rising criminal statistics (illustrated by data
published from 1805 on) seemed to symbolize the political
‘strife within the country: : :
-"In these circumstances the personal knowledge, local
- scale, and discretionary accommodations of the A
- eighteenth-century system of private prosecution seemed
far less acceptable. Lawyers and magistrates
. increasingly castigated serious defects: the compounding
of offences that should have been prosecuted, the -
malicious prosecution of innocent individuals by
personally interested or blackmailing prosecutors, the
inability of grand jurors to sift the evidence when
- three or four hundred cases now came before them in a
weeK, the blow to the legitimacy of the law when ,
injustices were perpetrated, and the weakening of social
and political authority when serious cases were not
pursued. Equally distressing, the increased granting of
costs had probably admitted more poor prosecutors to the
system, and they sometimes used it for their own dubious
ends. As a result, critics in Parliament, some of them
Chief Justices and Lords Chancellors, attempted in the
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étarting in 1833 a Select Commi t tee on'Public Prosecutors_

"was formed to review th1s issue but elther a report was not

written or did not survive the f1re of London in 1834 “In

their E1ghth Report of T845 the Comm1SS1oners on the
Criminal Law commented on the corrupt state of- the system of
prosecutlons left to pr1yate c1tlzens Br1bery and : -
‘collusion - were sald to be rampant in the system A priyate '
~_members B1ll*5 was 1ntroduced out41n1ng a system of public _
prosecutors but it was w1thdrawn on the request of the
’5Attorney General Aga1r a Select” Comm1ttee on Publ1c
Prosecutions was appo1nted in 1855. 1 Ev1dence76 was given on’
the systems of publ1c prosecut1ons used in. Scotland France
and. the United States Statlstlcs comparrng comm1tments,-

trlals and acqu1ttals in England and Scotland .were

-

dammng77 The - Attorney General-of - the day ‘gave ev1dence )

that the r1ch frequent]y escaped Just1ce by paying the

-

-recogn1zances for “the prosecutor and w1tnesses and then
allow1ng them to be forfe1ted when the prosecutor and -

w1tnessess dldn t appear for ‘the traal : Because of_‘--

*{cont’d}1830s, again in the t850s and f1nally in the.

' 1870s,, to 1ntroduce a system of publlc prosecutﬂon in
.England."

ContFoll1ng the Engl1sh Prosecutor "21 Osgoode Hall L. d
165 at 174, - ] ) . i
75 Bill No. 15 of 1854 ' ) T T
.76 British Sessional Papers House of Commons '1854 55
Volume XII p. 1.° .
77 In 1853 there were 27, 057-comm1tments for England and
’Wales 25,585 persons were tried with 1472 _discharged ahd
4793 acquxtted In Scotland in 1853, commitments numbered
3,756 with 3,139 persons tried.and 279 acquittals. The  ~
relat1onsh1p of acquittals and discharges to the total
number of trials -is approx1mately 21%_for England and Wales
and only 9% for Scotland 4 - e
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.-é06hqmic; $ocia1 ahd]@iass pﬁesshres_during the eitheenfﬁt

: j;' and hinéteenfh'centuh+e§j;the "poor" were heavily

represented. as defendants in-criminal prosecutions, and

-~ Beldom éséUnmfﬁiHé»rojg'of-ProsecuﬁthWfthjﬁ theférﬁmﬁnal
 justice %ystem,f&jpfvgn-thoggh,qritigjsméfbﬁche,sysgem‘hf'f

private prc'zcutioqsiwehe'ﬁumeﬁqpsf‘nq agreemeht could .

L

4reached to éd]ie the;sfiUAi{dn:JE _Ih EHg1anéw the deb?te,Afli~

~'; oQér'pUbﬁic-Qr pfi&ate4broseguti6n§"continuédﬁqnt}];the vfffa

"Pposécuf%oﬁé-bf Offénéég Kcﬁ;was bassed ihnféig aﬁd the T.‘g“;
'"_fofcé_of th§1§i;eétbr?of‘ﬁubliCthoéecufiong'wés  _ | T7§\;;_5;/))//

.t - - - -

- established. 8° : -
78The legitimacy.of the system of prosecutions. in-England -
during this-time .was an-issue of controversy. Douglas Hay .
notes._that at least-one fifth of the defendants in theft °

- prosecutions were the "ldbouring poor” or “working men". - :

_"An Jimportant issue in"the nineteerth -century is- whether *
~more worKing-class complainants had recourse to the. -
© - courts as prosecution - increasingly fell inte the hands-
of the-police.  The difficulty of disentangling the ..

. actionis of complainants-from the-actions of the =

o ~poljce(who in the- first half of the nineteenth century

- - were_accused of  fomenting many vexatious and malic¥ous -

- prosecutions.in some jurisdictions) has yet to be

- = resolved: Our. findings about the role of the police in
- - .- fProsecutions  in the nineteenth century are still,

- ...surprisingly, not very far advanced. Surprising,
because there is a new-and extensive literature on.

. - ... police orgarization, on the creation of new forces

" - 7 between 1829 and the 1850s, and on popular responses to .

2 - them." Hay. 47 Modern Law Rex at 9. -

-= _ "® "One strongty-held belief was that private prosecution

- 77 .. -~was an essential constitutional safeguard against .

.- - possible executive tyranny, a belief which served to - _—
preseryve in England the right of prosecution relatively .
unimpaired .into. the twentieth century. It is also clear
that those-with:property and those who administered the °
criminal law. thought the courts most important for the
inculcation of moral values, and a belief in English _

Justice, in a working-class which they did not trust. -
~In part this was to be done through attention to the ‘

, theatre of justice."” Id. at .10. ' .o

89 This debate continues to this day. The Attorney General

and the Home Secretagy presented a white paper "An
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The D.P.P.’s duties under this Act were entirely advisory
however, with any.prosecutions actually undertaken being
conducted by the Treasuhy Solicitor. This bractice has
developed so that a panel of barristers, known as Treasury
Counsel, are retained to prosecute D.P.P. cases. These
barrjsters are only retained and are not public employees.
It is just as likely that on any given day they will appear
for the defence as for the prosecﬁtion. Only about 8% of
all prosecutions are controlled by the Qirector of Public
Prosecutions acfing through the Treasun?ﬁéounsel.s‘ Costs of

prosecutions®? are paid by the county in which the

prosecution occurs. Treasury Counsel recover their costs

| just s private individuals do. Today, the focus of

prosecutions in England remains at the fogal'leve].

t

‘. After the establishment of police forces, the
prosecutorial function Qas assumed almost exclusively by
them. Since this was the system of prosecutions with which
Lord Carnarvon was familiar, it is‘not surprising that he
on]d refér to the administration of the criminal law béiﬁé -

¢0{eont’ d) Independent Prosecution Service for England and
Wales" (Cmnd. 8074) to Parliament in October, 1983.

81 Of al) prosecutions, approximately 8% of cases are
superviséd by the D.P.P.; 4% of the total are brought by
private -individuals (not associated with any public office)
and public offices such as the Post Office: while the -
remaining 88% are brought on behalf of the police through
counsel retained by them for ti :t purpose. See Devlin, -

" Patrick. "The Criminal Prosecution in England." London:

Oxford University Press, 1960. pp. 20-21. See also Silkin,
S.C. "Analysis: The Prosecution Process." Public Law,
Spring, 1984 p. 6, which confirms that these statistics are
still valid today. ,

82 Costs in Criminal Cases Act, (1852) 15 & 16 Geo. VI & 1
ETiz. II, c. 48. ' . : o :
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"vested in the local authorities". The.Ehglish system of
prosecutions is based wholly at the local lével. In 1867,
the London Metropolitan Police Force and police forces
throughout the counties of England®? had been established
and.their ever expanding role in prosecutions was taking-
-shape. At no point in Hansard doés Lord Carnérvon refer fo
the Provinces as "local authorities", therefore it is mth
more likely that the phrase "local authorities” was meant tb
refer to local councils aha.police'forces. Even
prosecutions by prosecution societies composed of private
ind{viduals‘would be ‘local authorities of a Kind. The
only public prosecutions were those few which were actually
conducted by-thé Attorney General of England®4.

- The entire_syétem of local administration of justice in
Eng]ahd,jS}subject{tolthe”ultimate control of the Attorney
General. As dfscuésed ear lier, only the Attdrney General

himself, may enter a nolle prosequi. ~Additionally, since

1850, the oversight function df the Attorhey General has
e;panded to include a requirement that the consént of the
Attornéy General be obtained before an indictment can be
preferred for many offences. Thevfirst enactment impoﬁing
this condition was'the Vexatious Indictments AEf, 185985

Which applied to the offences of pegjury, conspiracy,

___________________

3 See discussion on constables in the next section.

84 The Attorney General in person only appears in those
cases involving the most serious offences, traditionally
offences‘alleging treason and breaches of national security,
"and occasionally in a crime which is so horrendous as to
cause a public outcry. o :

85 22 & 23 Vict. c. 17
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obtaining money by false pretences, keeping a gambling or
diéorder]y house, and indecent assault. Today the list of
offences requiring consent to prosecute is extensive, and
correspondingly, the role of fhe Attorney General and also
that of the Director of Public Prosecutions, have become
imbortant in the control of the prosecutbria] proéess.

It is reasonable that Lord.Carnérvon would have assumed
that the system of criminal justice that was to be
~established in the united British America colonies would

foTlQW the pattern of prosecutions in England. The
substantive Crimfﬁai law was to be within the legislative
jurisdiction of the central Parliament. Every sovereign
body, such as the Parlfament of Canada, possessed executive
and judicial authority which was commensurate wfth its °
legislative authority. Actual prosecutions would be‘carried
out by private persons, police constables and other local
officials just as in the English system. But, no matter how
.decentralized a system of prosecutions Lord Carnarvon
envisaged, there seems little neason:EOJdoubt that he
presumed the Attorney Géneral of theubén{EaI;Government,
like the Attorney Genssal of England, would bé the official
ultimately responsible for supervising the prosecutorial
process.‘ In England, no other law officer had the authority
to c;cmtr‘ol‘pr‘osecutions.s"6 It is 1ikely that Lord Carnarvon

simply assumed that day to day administration would have to

- 86 The only exception to this rule occurred when there was.
no English Attorney General and then the Solicitor General
u1f111ed this function.
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be carried out at the local level, but that the oversight of
the entire prosecutorial process would rest with the

Dominion that was to be created.

Canada

Very- little is known about the method of prosecutions
in the colonies prior to Confederation.‘ By the time of the
anfederatioh:Cbnferences, each of the colohiesfﬁad an
Attorney Generéla7 althougﬁ the role of each of thesé
Attorneys General may or may not have been the same as tﬁe'
Englfsh Attorney General. One feature of the Brit:sh
American system which was different was that, at least in
the Province of Canada,-the-Attorneys General were members
of the Cabinet, something the.Engiigh’Attorney General was
not. It is evident that at common law, the Attorneys
General of the colonies would have possessed the same

control over prosecutions by writs of nolle ,..osequi as in

England.

There is some indication that the system_of'prﬁvate
prosecutions was proving unsatisfactory in the colonies -

during the nineteénth century. As early as 1828.,Nova

Scotia8® g
87 The Honourable John A. Macdonald was Attorney General
West and the Honourable George E. Cartier was Attorney -
General East for the Province of Canada; at the Quebec City
Conference, the Honourable William A. Henry was Attorney
General for Nova Scotia; the Honourable J.M. Johnson was
Attorney General for New Brunswick and the Honourable Edward
Palmer was Attorney General for Prince Edward Island. -
88 In Nova Scotia, the Attorney General may have personally
prosecuted more than the other attorneys general did. .J.M. .
Beck in his article "Rise and Fall of Nova Scotia’s Attorney
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enacted provisions which permitted the Supreme Court and any
Court of Oyer and Terminer to appoint Counsel "to conduct
and manage for and on behalf of Hjs Majesty, the proceedings
and trial bf ény ijminal Prosecutions, depending before the
-said Court,"8°, This provision appears as section 65 of the
Administration of Criminal Justice Act of 186490,

Upper Canada departed further ffom the English practice
by appointing permanent ‘official’ prosecutors. In 1857, An
Act for the Appointmept of'County Attornéys,‘and for Other
‘buﬁposes,'in ré]ation to the Local Administration of dU§fTée,
in Upper Caﬁada9i‘was paséed by the/Parliament of the

Province of Canada. The’county'atﬁorneys did not.have the
_ . eyl

power. to enter a nolle pr*osequi."/2 The duty of the county

88 (cont’'d)General: -1749-13983". ZA Osgoode Hall L. J. 125
asserts that 'a major responsibility of Nova Scotia’s

Attorney General was the initiation, direction and conduct

of criminal prosecutions. There appears to be little actual
evidence of this, particularly in view of the fact that at
least - four (Nesbitt 1755-1779; Brenton 1778-1781; Gibbons
1781-1784; and Blowers 1784-1737) of the early attorneys,
general were also speakers of the assembly. One of two .
situations must have existed: either the Attorney General

was not directly involved in all prosecutions or there were
not very many prosecutions during this period. Some N
prosecutions were conducted by. the Attorney General such a§\,-
the trial of Joseph Howe for criminal 1ibel in 1835. G
However', during the period 1830 to 1850 the practice of the = -

court appointing King’s Counsel in place of the Attorney SRR
General was confirmed by statute and a fee of .twenty dollars - '

was provided for each prosecution conducted by . appointed
counsel. As well, since the first three leaders of “'the
government following the establishment of responsible
government in Nova Scotia in 1848, held the office" of
attorncy general, it seems even more unlikely that the
premier/attorney general was prosecuting criminals before

. the courts. :

83 An Act to provide for the payment of certain Expenses
attending Criminal Prosecutions (1828) Geo 1V, cap. XIII.
80 R.S.N.S. 1864, c. 171. _ ' ‘

81 20 Vict. cap. LIX , S.C. 1857, c. 59.

82 Section V. _ :
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attorney in the Court of Assize was to assist the law
officers of the Crown if they were present or to act as the
prosecutor if there was no law officer or counse] appointed
‘_by the attorney general present. In the Court of Quarter
Session,vthe county attorney conducted all prosecutions for
fe]onies and misdemeanors and also supervised prosecutions'
by private indiyiduals. It is difficult to‘estimate the
extent of the role of these '‘official’ prosecutors; nowever,
their role would have to be characterized as invo]ving
private rather'than»public prosecutions since they appear to
have had no more authority beforelthe courts than privateﬂ
individuals had. County attorneys and the coﬁnseW appotnted
by courts in Nova Scotia were in no way d1rectly related to
their respect1ve attorneys genera] They were not adv1sed
”by the attorney general nor were they immune’ from his nolle
prosequi. In Upper Canada, county attorneys were certa1n1y
not his agents since counsel appointed by the Attorney
General took preécedence over any county attorney. ' County
attorneys appear'to have been_nothing more than oreatures.of
necessity to ensure that "prosecutions at the Assizes and
. Quarter Sessions may.not be unneeeSSarily deﬁayed orlfaﬁ]
through want of eXisting proof that.might be secured”®3,
just as counsel 1n Nova Scotia were appointed by the court‘
-when 1t appeared ‘expedient and necessary"94 .

Coincidental w1th the development of the system of

county’ attorneys was the enactment of 1eg1slat1on wh1ch

83 Ibid.
4 N.S. 1828 cap. XIII.
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authoriied the appointment of pefmanent.police forces by the
Court of General Quarter Sessions of the Peace?s. This
legistation, authorizing‘the estab]ishment of police forces
by the judiciary,'follqws thé pattern set by English history
.- and Iegjslafionfgs_The‘duties of the early police forces in
Canada were the'saﬁe és_fhé duties of the constable at
commoh.iaw; that is, the-keeber of the Queen’s peace, and
the éXecutive to the dustiCe-of the Peace 7. Permanent |
“appointments under this Act were madé iﬁﬁ1861, bUt pbior-tb
that time annual appointments.had been made. From the
legislative history, it would appear that county attorneys
in Upper Canada were assuming the role that the police in-
England had assumed in régard to proéecutions."HoweVer as

stated earlier, this role of 'official’ prosecutor was only

85 23 Vict. cap. 8, S.C. 1860, c.- 8. ,

®6 Historically, constables have been considered the
executive of the Justice of the Peace. As early as 1285,
High Constables were appointed by the court of hundred:
Statute of Winchester (13 Edw. I, c. 6 repealed), later they
were appointed by the court of quarter sessions and then
finally by justices at sessions. Constables duties were
twofold; first, they possessed ministerial duties in
relation to justices of the peace, etc. and secondly, a
constable was a preservor of the peace. It is interesting
to note that once permanent police forces were established
in England, the Secretary of State assumed control of them,
exercising the power to make rules in regard to the
constables and to approve the appointment of the chief
constable. Borough police forces were not under the control
of the Secretary of State however since under- the Municipal
Corporations (New Charters) Act 1877 (40 & 41 Vict. c. 69)
's. 8 (repealed), no borough of under 20,000 population could
form'a police force. See Halsbury’s Laws of England (3d)
volume 30 p. 43. . S
97 See Stenning, Philip C. "Legal Status of the Police: a |
study paper prepared for the Law Reform Commission of
Canada". Ottawa:Law .Reform Commission, 1981. pp. 7-55.

98 See pp. 41-50 for earlier discussion. .-



III. THE PROSECUTORIAL POWER dNDER'THC CONSTITUTION ACT,
| 1867 |

The immediate post-Confederation period hrought little
change to the process of private prosecut1ons 1n Canada
’Off1c1al’ prosecutors conducted a 51gn1f1cant number of
prosecut1ons in Nova Scot1a and Dntar1o The role of the
pr1vate (1nd1v1dua]) prosecutor conttnued on the bas1s ofa
the common law and statutory enactmentSISUCh as thev
Procedure in Crimina]‘CasesﬂAct99. ‘Neither the federal
Parliament nor the provincia]itegislatures made anyn
fundamental changes'to the prosecutorial process until the
‘Criminal Code was enacted by the Parliament of Canada in:

1892.

A. LEGISLATIVE HISTORY AFTER 1867 '
During the first sess1on of the Par]1ament of Canada
"An Act respecttng the Department of dust1ce“‘°° was |
passed. Thls was the general Par11ament’s f1rst declarat1on
- of jurisdiction over the adm1n1strat1on of - Just1ce 1n ' |

Canada The M1n1ster of dust1ce was to be‘ ax- off1c1o

Her MaJesty S Attorney General of Canada" and to have the
‘super1ntendence of all matters connected w1th the )
"adm1n1strat1on of dust1ce in Canada, not within’ the

"Jur1sd1ct1on of the Governments of the Prov1nces compos1ng

:'::'the same 101 Sect1on 3 prov1ded

'”‘99 S.C 1869, c. 28.

- 100-31"Vict. cap. XXXIX S.C." 1867, c. 39.
.00 ss.. 1& 2. - '
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"The duties of the Attorney General of Canada shall :
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be as follows: He shall be entrusted with the powers_
and charged with the duties Which belong to. the
Office of the Attorney General of England by law or -
_usage so far as the same powers and dut1es are |
applicable to Canada and also w1th the powers and o
duties which by the laws of the several Prov1nces if
belonged to the off1ce of Attorney General of ‘each
PrOV1nce up to the time when the BPltlSh North -
America Act, 1867vcamel1ntoveffect; and wh1ch Laws:
under-the}proyisions of the said Act are to be. |
adm1n1stered and carr1ed 1nto effect by the
Government of the Dom1n1on ... He shall have the‘
regulat1on and conduct of all l1t1gat1on for or
aga1nst the Crown ’: in respect of any subJects |
w1th1n the author1ty or. Jur1sd1ct1on of the
:Dominion” - ‘
Little t1me was wasted in pass1ng other leg1slat1on to
consolIdate the cr1m1nal law and procedure for the newly
formed Dom1n1on The Second Sess1on of the F1rst Parllament'.
held in 1869 was part1cularly product1ve w1th e1ght acts . y
relat1ng to criminal law and procedure be1ng passed h

- e e e - . - —-————— e ==

7102 These acts were: :
An Act respecting Procedure in Cr1m1nal Cases,‘and ‘other
matters relating to the Criminal Law [S.C. 1869, c. 29}:

An: Act respecting the duties of Justice of the Peace out of ..

~ sessions, in relation to persons charged with Ind1ctable
Of fences. [c. 30];

An Act respect1ng the dut1es of dust1ce of the Peace out of_

- sessions, in relation to summary conv1ct1ons and orders [c

31l
An Act respect1ng the prompt and summary administration of
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As well, %n'1868, Par liament passéd “An,Act‘respecting
Police of Canada" 1903 which provided for the appointment of
Commissioners of Police to enforce the criminal léw and
other  laws of the bominion.

| Initial]y, the federal Parliament made few changeé to
pre-Cénfederation prosecution practices. Bills of
indictment were to continué to be presented to a grand Jury
by a prosecutor bound by recognizance to prosecute, orﬁthe
Aftornéy General or Solicitor General for the Province could
direct that an indictmenf~be’preferred or, a judge of a |
court having jurisdiction to so direct, could direct the .
indictment be tried by é grand jury'°4, By the end of 1869,
the Parliament of'Canada.had enacted thirty pieces of
legislation regarding the criminal law and it became
necessary to clarify fhe status of é large number of
pre-Confederation acts of the.various colonies._.Schedu1e B
of "An Act réspecting the Criminal Law and to repéa] certain
enactments therein mentioned"'°5 lists the extent of repeal

I

of these Acts.

'02(cont’'d)Criminal Justice in certain cases [c. 32]:

An Act respecting the trial and punishment of Juvenile
Offenders [c. 33?;

An Act respecting Juvenile Offenders within the Province of
Quebec [c. 34]; '

An Act for the speedy trial, in certain cases, of persons
charged with felonies and misdemeanors, in the:'Provinces of

Ontario and Quebec qu\aiiihai _ :
An Act respecting the Crimi . Law and to repeal certain
enactments. therein mentioned [c. 36].

103 31 Vict. cap. LXXIII, S.C. 1868, c. 73. :

104 Procedure in Criminal Cases Act, S.C. 1869, c. 28, s
28. 2 : . ) :

105 5, C. 1869, c. 36.
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Both the provisions relating to county attornéys in
Ontario and 'Court Appointed Counsel’ in Nova Scotia
remained in place. In féct, new duties and Eesponsibilitiés
were de]egated to county attorneys by the Dominion
'leg1s]at1on for "the more speedy tiial ... in the Proyﬁnce
of Ontario ..." 196 In response to this Act, the ’
Legislative Assembly of Ontario passed "An Act to renumerate
Sheriffs, Clerks of the Peac=. and County Attorneys for
services rendergd‘in fhe County Judges’ Criminél,CourtT’°7
: whiqh provided a table of fees payable "in respect of |
bservicéS'bendered and per formed by them respectively in a]i
prosécutibﬁs, matteré and pfoceedings, e by virtue of the
Act passed by thevPar]iament of Canada ..."1'°8, The Local
Crown Atforneys Act'°9 also reflected the change‘in_thé'
duties of coqnty atiorneys. “In 1857, ten years prior to
Confederafion, the predeceasor section 1 provided:
| "In every County in Upper Canada, there>sha11 be é

County Attorney for such’County;.to aid_in'tﬁe‘Locﬁl
‘Administration of Justice, and to perform the. |
‘several duties by this Act‘assigned to County
Attorneys."
But by 1877;'fhe equivalent section of the Act ‘had been
changed to read: | |
"The>County Crbwh Attorney for each County shall aid
in the local adm1n1strat1on of justice, and perforh

106 S°C, 1869, c. 35. . T _ S
1075.0. 1869, c. 10.. . L L
108 Jd. s. 1. . ' ‘ e
108 R.S.0. 1877, c. 78:° - : ' .
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the duties by this Act or any other Act, either ogix
”

Canada or ¢of this Provfncé assigned to County Crown -

% Attorneys." 110 |
An‘érgument can be made that by virtue of section 130''t of
the Constitution Act, 1867, cbunty"crown attorneys would
have been deemed to be officei s of Canada when discharging:

duties Qnder federal 1egis]ation and in areésAoﬁ fédera]
legislative competence. This change in’thé section
indicates that at least Ontario recognized that offices
created under provincial legislation would now be carrying
out federal duties and responsibilities. During-this |
traﬁsftiona] period it was only natura],fhat officers,
county-attorneys or court.appointed counsel in Nova Scotié,
shouid coﬁtinue.to'perform their function as ‘official’
prosecutors. Their stgtus before the éourts was no
d*?ferent than that of any other private prosécuton so that .
‘the system of chihina] proseéufiohs which was pérpetuaféd,
-was the same system of pfosecutjons that had ﬁréviously L
existed under the common faw. It would appear thatffhe  i
provinces, in particular Ontario, thbught>thatv’o?fiqiaiﬁ
prosecutors would discharge.dufies_that Were:assiéned‘by}thé“,-

- e e e - ———— -

110 (Emphasis is mine)..

111 s, 130 : - : e

I gnlil the Parliament of Canada otherwise -provides, all -

B jcers of the several Provinces having Duties to

) harge in relation to Matters other than those coming

1A' the Classes of subjects by this Act assigned -

Pusively to the Legislatures of the Provinces shall"

BA0fficers of Candda, and shall continue to discharge .

,fe”Dutiegtof their respective Offices under the same
T .=Liabiliti®s, Responsibilities, and Penalties as if the
o G%ion,had not been made." : : S , A

N
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federal Parliament, including the duty to enforce the’
criminal law. John A. Maédonald’s dream was to have 6né
administration; it seems only reasonébie that in a fledgling
nation, the administratibn'that.Was alréédy ih,p]ace at the
local leQe] would carry oﬁt'dutieé fbr bdfhfleve]s of
go?ernment_at 1eastuhti1.ﬁhe federal government made other

arrangements.

. B. THE EARLY CASES PRIOR TO PASSAGE OFLTHE'CRIMINAL CODE
The precise status,of.the aftorneys:genera1 of the
provinces vis a vis the Attorne& Genéraigqf Canada in the
yearsiimmediately.following Confedeféfibn is'a mos t
difficult issue. Sectidn 129 of thé Constitﬁtion‘Act,
1867112 provjdéd'thaf until legislatidh:was énacted Which
altered the pre-Coﬁfederatidn position all‘bf_theilaws in
‘_force, all coufts, all legal commissions and powers, and all
| officers, woujd'COntinue aéjif_the.union had not been
created. In the area of pnosecutions,'the-rqle'of fhe -

provincial attorney general was-to continue to be the.same

1172 "s, 128 Except as otherwise provided by this Act, all
Laws in force in Canada, Nova Scotia, or New Brunswick at

. the Union, and all Courts of Civil and Criminal '
Jurisdiction, and all legal Commissions, Powers, and
Authorities, and all. officers Judicial, Administrative, and
Ministerial, existing therein at the Union, shall continue
in Ontario, Quebec, Nova Scotia, and New Brunswick
respectively, as if the Union had not been made; subject
nevertheless (except with respect totsuch as are enacted by

-or exist under Acts of the Parliament of Great Britain or of -

the Parliament of the United Kingdom of Great Britain and
Ireland, ) to be repealed, abolished, or altered by the
Parliament of ‘Canada, or by the LegislatUrg of the -
respective Province, according to the Authority of the
Parliament or of the Legislature under this -Act."” -



until it was statutorily changéd. No Tegislation during
this period attempted to exclude the provincial attorney
gener?] from prosecuting but fédéra] legislation passed in
1867, 1868 and~6869'did create a role for the federal |
vAftorney‘General"3,in relation to "any sgbjecis, within the
authofityiorrjurisdiction of the Dominjon"114. |

One of the earliest cases to attempt to define the

: ) b
powers. of the provincial attorney general in relation to the .

 federal Attorney General was The’Attorney-Genera] v. The

Niagara Falls International Bridge Compény“S. The

information in this case was filed by the Attornéy Génera]
of Ontario and it alleged a common nuisénce - that of-
' refuéing to carry the traffic of the Erie and Niagara
_Railway Compah; over the Niagara Fallshsuspensioh bridge
thereby causjng an injury to the public. The infoémation
fur ther a]léged that an agreement between the bridge
companies and the Gréat Western Railway Company. which
-restricted the access of ‘the Erie and Niagaré Rai]way
Company to the Niagara Fél]s'suspension bridge, was ultra:
vires. The defendaht, the Greét}Western Railway Cohpany |

demurred! 16 - ‘ ‘
113 See chapter, supra "lLegislative History after_ 1867".
114 én Act respecting the Department of Justice, S.C. 1867,
c. 39 s. 3.0 ‘ : '

'1%5 (1374) 20 Grants Chancery Reports 34. -

116 "Demurrer" is defired as “assuming all that was set
forth in the statement of claim to be true, the action
- brought must fail." The Encyclopedia of Words and Phrases ,
Legal Maxims: Canada 1825 to 1978. (3d) Toronto: . Richard De
Boo, 1978. In this particular action, to have the agreement .
between the companies declared void and to restrain them
from limiting the access of the Erie and Niagara Railway
Company, the defendant must have been arguing that the

L4
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. for want of equity in the Ontario Court okahancery. The
first ground'for'demurrer-«ms‘TTTT;ThE‘ﬁttonney Generai for
the Dominion was - the proper officer to file the suit. No
action by the federal Attorney General was at issue in these
proceedings. This argument was based on the fact that an
international bridge was the subjeet of the 11tigation but

the Court characterized the nuisance as one\aga\nst the “w
public of. Ontario. g !

1t is important tO'note that “the "Canaaian;Act" which
incorporated the company to construct the’Niagara Falis
‘Suspension Bridge was passed by the PrOVinciai Pa@Jiament of
‘Canada about twenty years before Confederationf&7’and ”
therefore the corporation was not a Dominion company.and the )
'Attorney General of Dntario wou]d norma]]y be the law ™
'officer to enforce a section of that Act. Vice Chahce]]or
Strong held that. the Attorney Generai of the prov1nce was
theiproper officer to file the information "in respect of a
-violation of the rights‘of the public of Ontario” and in

obiter, he was of the opinion that the Attorney General of

the province was the proper officer to prosecute all,
t T - N

criminal law: o
"The Attorney-General files this'informationf not
COmplaining of any‘injury to‘property vested in the
‘Crown, as representing the Government of the )
Dominion, but in respect of a violation of the
rights of the public of Ontario. The | |

116 (cont’ d)information did not disclose a cause of action.
w7 (1846) 10 Vict., ¢c. 117 . .
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Attorney-General of this Province is the officer of
tHe Crown, who must be considered to be present in
the Courts.of the Province to assert the rights of
the Crown and those who are under its protection.

If an ex-officio information in respect of a
nuisance caused by illegal interference with a
railway, which is a public highw;y, were to be filed
in a Court of Common Law, there would, I should
think, be no doubt but that the Pfovincial Attornéy
- General was the proper officer‘to-prose@ute. Then
on what principle éould it make any diffeﬁ;hce that
tte railway in the supposed case, as the Bridgé
here,'belonged to a class of works over which, as
extending beyond the limits of the'Perince;,the
British North America Act had cohférred_legis]ative
powers on the P - liament of the¥Dominion? I can
discover nothing incongrous or inconvenient in the

Attorney General for the Province being adm1tted to

~ Sue on behalf of the public, even in respect of the

v1o]at1qn of rights created by an Act of the

Parl1ament of the Dominion. So far from that being

SO the who]e system of the: adm1n1strat1on of

criminal justice furnishes an ana]ogy tQ the

{

contrary. TheJEower of maKing crimina]-laws»is in . ;,k Sy
the Legislature of the Dominion: but it'has never ﬁ\;?ﬁ‘
‘been doubted that the Attorney-General of the R

Prov{n¢e is thésproper offiver to enforce those laws RN 3{

P

£a
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by prosecution in the Queen’s Courts of Justice in

the Province." 118
Vice Chancellor Strong’'s comment that "it has never been
douoted that the Attorney General of the Province is the
proper officer to enforce those laws by prosecution in the

-n's Courts of dust1ce in the Province" is without.

.ndat1on ' S1nce 1857118 county attorneys prosecuted the

majority of crimes in UpperACanada/Dntario.' County

~attorneys were not representatives of the Attorney General

of Ontario. Other prbsecutions, particu]ar]y for minor
offences were conducted by pr1vate 1nd1v1duals The County
Attorneys Act required county attorneys to. oversee and .
assist pr1vate prosecutors There is no ev1dence to .
1nd1cate that the Attorney Genera] of Ontar1o was act1ve1y
1nvo]ved in criminal prosecut1ons In the per1od .
1mmed1ate1y before Confederat1on the ALtO ney General for'
Upper Canadah the Honourable donn A.,Macdona]d was too

involved in preparations for union to be in the courts

| prosecuting. V1ce C:ancellor Strong does. not c1te ahy

author1ty for h1s statment which appears to go aga1nst the
pract1ce of .the day.

‘The compan1es involved in construct1on afd operation of

*'ithts 1nternatlona] bridge were cstab11shed by acts of the
'asgate@pf New York and ta@_Par]1ament of the Province of

:Capada. 120 - . _ ’ a

——————————————————

~;¢~5%118 20 Brants Chancery Reports at 38. ' :
M9An Act for ‘the Appointment of County Attorneys S.C. 1857

c.' 59.

"th‘2° After 1867 the federal government had authority over
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Within the charter of the Canadian (after 1867, ORtario)
cohbany wa§ the section primarily relied on in this action:
Ui f any'tolIJQathefer shall unreasonab]yf and without cause
delay or hinder:any passenger, or the passage of any

property ... he shall be liable to a prosecution;"{zW'%he_‘ny _ 

.
L

Erie and Niagara Railway Compahy'had, by virtde.of an
indenture dated October 1, 1853 a right to carryvpaSSengers"
and ffeight.across the bridge fOr‘a toll. The Erie and
Niagara Railway Company could héve brought an action to
enforce this contractual obligation to permit use of the
bridge. . Instead, the action -at issue’ in }his dehunrer was
‘brought by the Attorney General bf.théﬁprovince, primarily
ftd'obfain an“injunction-to restrain the defendant’s actions.
’ Vice‘Chépcéllor Strong held that the information was

éustainable.on demurrer. To come to this decis1oﬁ, the Vice
Chancellor had only to find that a provincial compaﬁy:
ihcorporated by an act of the Parliament of the4ﬁrovince of
Canada'was the subject of the action.  The 1egis]ativeﬁbody
' which granted a company its charter should also be the one
to seek its revocation. Or, the Vice Chancellor could have

found that ny breach of section 12 made thef@?ﬁbany Tiable

W AT

120 (cont’c -ernational bridges since tﬁgﬁa@ere expressly
excluded from provincial authority by s.'92(10): "Local

Works and Undertakings other than such as are of the

following Classes, - (a) Lines of Steam or otherTShips!‘-.\‘ia
Railways, Canals, Telegraphs, and other Works and - . R
Under takings connecting the Province with any other orty... i
others of the Provinces, or extending beyond the Limitg.o ff:b

the Province:". , - T
'2' Niagara Falls Bridge Co. at 39 (section 12 of 10 Victng%ﬁ
c. 1127. v ' : S , o .

T i
2

D
0 &



65

to prosecution. 122 |

The question for Vice-FWﬂ“eeilor Sfrong to determine
was in relation to an objection to the‘application for an
injunction. No criminal proceedings were involved. The
federal Attorﬁey General did hot assert any role in fhe
‘proceedings._ Thefeompany involved in the bridge
constructfon was provincially incorporefed but following
Confederation all railways and any international bridges
were under,federal.jufisdicfion. eThebe'was absolutely no
evidence that the provincial Attofhey'Genera]'would have
been the preper officer to proeecﬁte an offence of nuisancef

in a court of common law in Ontario. The decision on appeal

that the actions of the company were ultra virés under its

‘charter addressed the only question that the equrt was
'reqpired to answer. Therefore, Vice(Chancellor.Strong’s
‘comments regarding the prosecution ef criminal offences were
clearly obiter and are also suspect as to their aceurecy in
view of caees such as theSe discussed below.

In British'Ce]umbia and in Nova Scotia.the'federal

Attorney Gehera] prosecuted ngisance offences. The Briiish

‘_Celumbia Supreme Court in Attofney General of Canada y;{e

 Ewen'2?3 did not fo]lew‘the opinionlaf the Court of Chancery

122 Vice Chancellor, Strong’' s order overruling the demurrer .
“was affirmed .on refﬁearing. Chancellor Spragge, on the-
rehearing held that the agréement by the bridge company to
lease to the Great Western Railway Company was equivalent to
a transfer of their franchise and therefore ultra vires the
company. No discussion of the role of the Attorney General
of Ontario was included in the judgment on the rehearing.,
123 (1895) 3 B.C.R. 468. Decision uphe Id- on_appeal. '

-
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of Ontario in Niagara Bridge Co.. Ewen involved an action

in publiC'nuisance to restrain the defendants from actions
detrimental to nav1gat1on of the Fraser - ‘River, a public
harbour Mr. Justice Drake held that the right of the
Attorney General of Canada to prosecute was co-extensive
with that of the provincial attorney_general; Simlliarlyf
the right of the Attorney General-of Canada to apply for an
1nJunctlon to restrain the defendant from a nu1sance
affectlng a publ1c nav1gable harbour was upheld in The Queen
V. Flsherlz‘ L

The views of Vice Chancellor Strong in the Niagara

‘Falls Br1dqe case ‘to the effect that the attorney general of

a prov1nce was. the only off1cer who could sue on behalf of

the publ1c were not followed in two cases deal1ng w1th

Dominion companies. In Loranger, Attorney General of Quebec'

- v. The Montreal'Teleqraph Co.‘2§,er. Justice Torrance of
the Quebec SuperiorfCourtZwas of the opinion that the
provincial attorney general "has a r1ght to pet1t10n as he
has done" (for ‘the forfe1ture of the Charter of the Montreal
Telegraph Co a Dom1n1on company) but that "It may be
competent to the Attorney General of the Dom1n1on to
1ntervene ln th1s su1t"‘25' Th1s view was followed by the

Supreme Court of Canada in-Dominion Salvgge V.

The Attorney General of Canada‘27 where-the Attorney General

of Canada*fT*CEBsfully prosecuted for the forfeiture of -the
124 (1891) 2 Ex.  C. R. 365. -

125 [1882] The Legal News -429.
126 Ibid. - .

127 (1891) 21 S.C.R. 72.

AN
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‘Char'ter of a federally incorporated company under the Quebec

L4

Civil Code. '28 Thelsignificance of these cases is that the

courts acknowledged the office of the Attorney Genera1 of

. Canada.'?® The standing of the fedéra] Attorney General

before the courts was never seriously disputed in any of
these prosecutions. - |
The Attorney General of Canada prosecuted breaches of

the ‘Inland Revenue Act in cases such as The Attorney General

of Canada v. Flint, 130 and his right to do so was not

questioned. N
o]
'28 It would appear that the Quebec Civil Code provision was
invoked because the company had defrauded the public of
Quebec. Mr. Justice Taschereau wrote in his judgment for
the majority of the Court: ' .
"It seems to me unquestionable, as held by all the
judges in the two courts below, that the Attorney
General of the Dominion has the right to impeach the
legality or ask the forfeiture [sic] of a Dominion
statutory charter. Whether, and in what cases™ the
Attorney-General for the province could also exercise
that right we have not here to consider.”
Although this case was never overturned, there would. appear
to be considerable merit to the argument advanced by counsel
for the appellant tompany that "An Act of the parliament .
[sic] of Canada cannot be declared forfeited, annulled, set
aside or repealed except by the same parliament which passed !
it,"( at 75). The facts of the case indicate that the
company only carried on business in Quebec ‘and this may have
accounted for the nature of proceedings that were taken.
'29. An Act respecting the Department of Justice S.C. 1867,

c. 39, s. 3. Later R.S.C. 1886, c. 21.

'30 (-1883) 16 S.C.R. 707. Flint involved an allegation that
the accused with three others was illegally distilling
spirits contrary to provisions of the Inland Revenue Act.
His machinery and apparatus for distilling along with a
large quantity of spirits and mash were seized from his
premises. The charge was brought in the Vice-Admiralty ,
Court. The defendant brought an application for prohibition
on the ground that the Vice-Admiralty Court lacked '
Jjurisdiction. The Supreme Court of Canada followed their
earlier decision in Valin v. Langlois and held that the
court had jurisdiction. No argument was advanced that the
Attorney General-of Canada was not the proper officer to
prosecute the offence. : :
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The case of Valin v. Langlois'?®' referred to instances

where the Attorney General of Canada was assuming a more
active role in fhe.prosecution of customs and trade and
navigation offences.'32 Valin considered the cohstitutiona]
validity of The Dominion Confroverted Elections Act, 1874.
This act providedfthat the jurisdiction and duty for trying
controverted elections of members to the House of Commons.
lay with provincial superior courts and the jques of those -
courts. The exclusive right to legisiate regaréing
elections to the House of'Commons belongs to the Parliament
of Canada.'3? An argument was advanced that the Parliament
of Canada had no authorﬁty to impose a duty on the superiob
courts of the province to try issués'under the Act since
"the constitutiqn, maintenance and organﬁzation of
Provincial Courts" is exclusively wifhin.the legislative
competence of the local legislatures. Chief dusficé Ritchie
dismissed this argument: _ \

"They are the Queeh's Courts, bo%pd to take

cognizance of and execute all laws, whether enacted

by the Dominion Parliamen? or fhe Local

131 3 S.C.R. 1; 5 A.C. 115 aff'd. .

132 Chief Justice Ritchie commented at pages 22-23 of Valin:
"In the first session of the Dominion Parliament in the
Act respecting Customs, 31 Vic., cap. 6, by sec. 100,
all penalties and forfeitures relating to the Customs or
to Trade and Navigation, unless other provisions be made
for the recovery thereof, are to be sued for by the
Attorney-General, or in ‘the name or names of some
officer of Customs, or other persons thereinto
authorized by the Governor-in-Council, and if the
prosecution be brought before any County Court or
Circuit Court, it shall be heard and determined in a
summary manner upon information filed in such court."

133 Constitution Act, 1867, section 41. :
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Legislétu: s,'prbvided'always; such laws are within

the scope of their respective legislative

powers, " 134

- In addition he goes on to point out the anémo]y~that wou]dv '

 be created if the Parliament of Canada, competent to

legislate in an area, passed laws that could not be‘éxécﬁtéd
by it. The Chief dustibe stated that ihis woujd

" "neutralize, if not ...destroy ... the legislation of
Paf]iament"ﬁ35. Mr. Justice Fournier also suggested that it
was illogical that the federal Parliament no; be possessed |

of the "thfee indispénSab]e elements of every government" -

that is the legislative, the executive and the judicial

© powers. 136

X7
3¢ Walin (1879) 3 S.C.R. 1 at 20. .
135 "To hold that no new jurisdiction, or mode of procedure;
can be imposed on the Provincial Courts by the Dominion
Parliament, in its legislation or subjecits exclusively
within its ‘legislative power, is to neutralize, if not
to destroy, that power and to paralyze the legislation

of Parliament. The Statutes of Parliament, from jts
first session to the last, show that such an idea has
never been entertained by those who took the most active
part in the establishment of Confederation, and who had

- most to do with framing the British North America-Act,
the large majority of whom sat in the first Parliament.

A reference to that legislation will also show what a
serious effect and what unreasonable consequences would:
flow from its adoption." 1d. at 22. . : [

138 "If the proposition which I have above laid down be not
correct [that the federal Parliament has the power -to
impose new duties. upon the Courts] it necessarily .

- follows that the authors of Confederation have omitted
- 1o create, for the execution of federal laws, a judicial
' power co-existing with the new order of things.
~ The preamble of the British North America Act

indicates, however, that their first duty was to endow *
the federal union of the Provinces with a constitution
based on the same principles as that of the United
Kingdom. One of the essential elements of the British
Constitution, as of every regular government., is.the

- creation of a judicial power, such power and the
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Equally as important as the judicial powér that the
federal Parliament conferred upon 'provincial’ courts is the

executive power. The executive power is "one of the

, essehtial elements of the British Constitution, as of every

regular government” 37 and as such, the federal Parlijament

must be able to control thg process for enforcing its laws.

A]fhough Valin was concerned with the judicial powéf in
Canada - that is the constitution, orgénizatidn and

maintenance of provincial courts - many of the arguments

. apply by analogy to the executive power in Canada and in

particular, the aUthority to prosecute and enforce federa'l

laws. Without control over the prosecutorizl function, the

criminal law could be‘neutrﬁlized by ‘an unwillingness or
fnefuéa] on the part of the prdvincial attorney general to

“enforce the law.'38

136(cont'd)legislative and executive powers forming the
three indispensable elements of every government. Have
they committed a mistake of such a grave nature as never
- to have thought of the creation of a judicial power? In
‘the opinion of some, this strange omission was made,"
Id. at 50, 51 & 52. o o : ~

137 Ibid.

'38 Chief Justice Ritchie argues the analogous point in
relation to the judicial power: . - e
. "If it is ultra vires for the Dominion Parliament ;.
give these courts-jurisdiction over the matter, which is
peculiarly subject to the legislative power of the
Dominion Parliament, must not the same principle apply
to all matters which are in like manner exclusively
within the legislative power of the Dominion Parliament;
. and-if so, would it not follow, that in no such case
- could. the Dominion Parliament invoke .the powers of these:
.courts .to carry out their enactments in the manner they,
‘having the .legistative right to do.so, may think it Jjust
and expedient to prescribe.. ‘If so;, would it not leave
the legislation of the Dominion a dead letter til]
Parliament should establish- courts throughout  the
‘Dominion for the special ‘administration of the laws\
~enacted by the Parliament.of. Canada: a state of things,

=,

N
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If the answer to this problem is that the federal"
Attorney General has the same standing és:§~pri9ate"*-

prosecutor before the courts - and in.thié manner the ‘laws

: . _ = Sy e =
can be enforced f'then'there is. a grave error of omission in
the Constitution. ‘The provincial attorney genenaI'¢0u1dA

enter a no]Tg;pfoseduf'putting én ehd.to'the prb¢eedings of

 the federé]tAttorney,General and the only 1egis]ative_body
that could hgld'the prbvincia? afférney genera}'fesbonsfbie‘
for an abugequ brosecutqriél df5cretion‘WOUId be the
provihéia]ﬁlégislature. 'The creation of a legislative body
‘combetéht td<enacf:cnfmfnalilaw'but'u]timate]y‘unab1e'to |
oversee the proggésfpf enforcing those laWS»onId seem to be
too great_ah'érﬁor'fo'éscbibeyto'fhé Father;lof |
Confederation. The sighfficant fadtor‘that the fionourable
John A. Macdonald, Lord'Carnarvoh, the Honourablé‘Mr.
Addersley'3?® and many others had emphasized was that;Canada

was to have one criminal law “operating equally" 140

138 (cont’d)I will venture to assume, never contemplated by
the framers of the British North America Act, and an
idea to which, I humbly think, the Act gives no
countenance; on the contrary, the very section
authorizing the establishment by Parliament of such
courts, speaks only of them as "additional courts for
the better administration of the laws of Canada. It

.cannot,. 1 think, be supposed for a moment - that the
Imperial Parliament contemplated that until an Appellate -
Court, or:such additional courts, were established, all
or any of the laws of Canada enacted by the Parliament
of Canada, in relation to matters exclusively confided .
to that Parliament, were to remain unadministered for
want of any. tribunals in the Dominion competent to take
cognizance of them." Id. at 20. (Emphasis is mine).

139 Second Reading of the Bill in the House.of Commons in

Gre;t Britain. See "Hansard" column 1164 for February 28,

1867. . ' :

140 John A. Macdonald supra n. 21.
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throughout the Dominion. If the Attorney General of Canada

does not control the nolle prosequi in relation to federal

legislation, then the opportunity exists forjthé attarneys
general of the provinces to exercise their respe01ive |
- discretions in a manner that is destructive}of the untform
_operation of the criminal law. As well, 'the only
‘parliamentary control of this diseretion would be within the
local 1egislatures The functional effect that th1s would
have ‘is tﬁat the cr1m1na1 1aw w1th1n a provtnce_could
reflect the‘v1ewpo1nt of the attorney general of that
province. Accordingty, the criminal law would eease to be_:
the same thrdughout Canada for .all. practica] purposes. The
'framers of the Constitution 1ntended to avoid that very

51 tuat1on from oaC(J'

‘J1n14‘ .h

"dv'

section QZ}Jﬁ)// the Constitution Act 1867, "the

ing.

ered the mean1ng that can be attached to

‘administratton of Just1ce . 5he Supreme Courtfof Canada
held that common sense dictated that the interpretation of
this sectton mdst fit within the.contextlof the’Act.as~a "

‘whole: =~ S L | |

'fThe 14th section gives 1ocal authority to deat wtth
the "administration- of Just1ce in .the Province,’ i

whlch 1 construe ‘to mean the power of 1eg1slat1ng '

for the administration of Just1ce in the Prov1nce in

regard to- the subJects g1ven by the Act, and, to

that extent only, to‘prov1de fQP7"thesconstitution,

141(1879) .3 S.C.R. 1,
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maintenance and organization of ProYincial Courts,"
including fhe procedure heceséary;fcr the
administration bf justice in'reference to—those and
kindred subjects. 1 have not failed .to notice the
comprehensiveness of the provision, including as it
does proceduré ﬁn_éivi]_matters;in3those caurts.
These words,»I hold, must be considered with the: |
context?and‘with the objects and‘other‘prdvisions of
'~thevAcE, and comﬁon sense_and'reason'suggest how
,ihantfffcia]_and incomplefe the ]égislatjon must be
 'thaf wOuTa-cbhfeP_unlimited-power on the DQminibn
“Pariiamen&_fo deal with a Subject,suéh;as the trial
of'cohtested elections, énd']eaVe the neceésary
rocedure to give”effect:to iis Jégislétion to Local
: Legislatuhes which one.pr\mone‘might'hot'enact atlvt
all, or in such a way as to be uéeless,for by such
measures as wouid, in 6né Pﬁovjnce'be;essentié]]y
-different from those in others. To coﬁtend,that'
such was intendedbﬁy.the‘Acf would, in myfbpinion,
’,be.a.]ibe].Qn'the,intelIigenceuof,the.British 
Parliament." 142 . . |
'42.1d. at:67. See also Mr. Justice Taschereau at.74 - 76
where he discusses the administration of Justice.
"1 take, for one instance, the criminal Taw. The .
constitution, maintenance and organization of Provincial
Courts of criminal jurisdiction is given to. the
Provincial Legislatures, as well as the constitution®
maintenance and organization of courts of civil :
jurisdiction, yet, cannot Parliament, in virtue of
section 101 of the Act, create .w courts of criminal
jurisdiction, ‘and enact that ali crimes, all offences

shall be tried exclusivaly before these new courts? I
Jtake this to be beyon- “ontrovnrsy.‘ ... S0, the

®
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There is merit in Mr. Justice Henry’s argument that the

administration of justice in the provﬁnce relates only to
the other subjects that are contained within section 92 of
the Constitution ACt, 1867. The cogency of this position
would be clearer if the prov1s1ons in section 92(14)
egard1ng the "administration of Just1ce in the prov1nce
and "provincial courts" had been paralle]ed in section 91
with "due execution of the laws of Par]1ament" and the
provisfpns for "additional codrts"i‘? - .as the delegates at
the London Conference had proposed It may well be that it.
was prec1se1y for this reason (restr1ct1ng the operat1on of
sect1on 92(14) to prov1n01a1 subJect matters) that the
draftsmen included the phrase 'in the Province" . This |
ihterpretation of section 82(14) would bring it intp line

with section 92(15) which provides for thegiﬁp@sition of
punishment by fine, penalty, Or-iMprisonmedt“;..
: A P ’

relation to‘any matter coming within any of the Classes of

"“in
Subjects enumerated in this Section" Perhaps the Just1ce

that is to be adm1nlstered is on]y in relatlon to prov1nc1a1

laws. To the Br1t1sh draftsmen, intimately acqua1nted with

the principles of British con-tiutional law, it would have

been obvious that a sovereign .oy suchlas the Parliament of

Canada, would have the er.:utive power*tO'administer its
142(cont’d)administration of justice is given to-: the
. Provinces, it is true, but that cannot be understood to
mean all and everyth1ng concern1ng the adm1n1strat1on of
‘justice.' x
143Supra p. 28 The\parallel provision from the London
Conference Draft read: 36(35)"To establish a General Court
of Appeal, and in order to the due execut1on of the Laws of
Parl1ament add1t10na1 Courts when necessary

¢
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laws but it may not have been as obvious.that the provincial
legislatures were to-have such authority. in relation ‘to

\‘lJ

S , : : :
those matters enumerated in section 92.144

- In 1892, the Minister of ‘Justice, Sir John Thompson

'_1ntroduced a Bill in the Spring 5ess1on of Par]1ament to

HERS

<Cr1m1na1 Law (1887) Burbr1dge s Dlgest of "the Canad1an

cod1fy the ex1st1ng common law and statute law re]at1ng to

Law", the Criminal'Code‘45, received Royal Assemf oﬁl~vty 9,

1892 and came into force on July 1, 1893 ﬁ%The Cr1m1nal Code sl

was based on the Eng]1sh Draft Code..Stephen s D1gest of

Criminal Law (1889) and the Statutes of Canada S

"“9 -
One of the Key aspects of the common law wh1ch was

cod1f1ed by the passage of the Cr1m1na1 Code was the no]]e

grosegu This common 1aw j1ght of the attorney genera]

t‘became the statutory r1ght of the attorney general to enter

Va stay of proceed1ngs 146

144 Because the British draftsmen were unfam1lar w1th a
federal system, it must have seemed unusual to them to. have ;
any other legislature [other than the Parliament of Canada]
possessing any executive authority that m1ght have been
considered . incident to sovereignty. - S b '
145 55-56 Vict. cap. 29, 1892 § S.C. cw 29“:
46 Criminal Code, 1892 s. 732:
"The Attorney-General may, at any t1me after an
indictment has been - found against any person for any

- offence, and before judgment ‘s g1w§n thereon; direct

the officer of the~coart to:make on*the- record an. entry
that the proceedings drg stayed by;h1s d1reetion, and on .
such_ entry being madeﬁall such proceed1ngs sha]] be
stayed accordingly.” -

2. The Attorn General. may delegate such. power in any |
particular cou to any counse] nomnnated by him." .

- . Hd
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“As d1scussed earlier'4? the nolie prosequ1 was the most

important control that the attorney géhera] exexc1sed over
the process of prosecut1ons by 1nd1v1dua] citizens. |

Cod1f1cat1on of the nolle prosequ1 changed the ~common 1aw

s]1ght1y Any counsel nom1nated by the attorney general,

rather than the attornéy general persona]ly, could now

exercise the r1ght fo put. an end to a prOceed1ng under the

\

Criminal Code " This one feature prov1des the d1st1ngu1sh1ng
po1nt between a pr1vate prosecut1on carr1ed out by an

off1c1al’ prosecutor and a pub]1c prosecut1on in’ the true\}~&

3 B ._:,a .

sense ‘This: prov1s1on perm1tted the development of tHe

K o i

system of ‘public prosecut1ons that exists today in Canada

- ~t
e

Once the’ attorney general could appo1nt counsel to act on

4

hi's beha]f and’ delegate- to them powers such as the r1ght to

enter a. stay of proceedlngs% he was able to create ay/x
“ 3 . /‘{q N

department of prosecutors 5 The attorney general s nom1nees§*

would be accountab]e to him as he would be - able to w1thdraw Aifl'

. M i‘i
the1r appo1ntments Therefore, it was only through g tﬁ

statutory changes that Canada was able to, develop a system
of pub]1c prosecut10ns | iﬁ, '

- The attorney genera] was defined in the Cr1m1n§¥ Code

f'aS ) the attorney general of the\PPOV’”Ce”ﬁ”d (i) the

S ':_";_,/

—-.—_..___‘.~—-__..___-

a7 See chapter "A. Hlstor1ca1 Rev1ew of Prosecut1ons at
Common Law",” supra p. 40. . P
T4s England has chosen not to" ﬁeg1s1ate in this regard. In
£ngland, the Attorney General or if there is no Attorney
General, the Solicitor_ General.or D.P.P., alohe exercises
the nolle prosequi.  See chapter "Historical Review of -
Prosecutions at Common Law", supra for other: significant
d1fferencesobetween the Engl1sh and" Canadvan systems of
prosecut1ons , _




e

““*“QOW an 1nd1ctment was' to be prefePPede' ATT prosedut1ons.'%

Attorney General of Canada for the Northwest Territiories

and the District of Keewatin (nOW'the Yukon). The "

s1gn1f1cance of this definition of attorney general wou 1d

“have been m1n1ma1 in 1892. The Attorney GeneraJ‘of,Canada

was 1nvolved in prosecut1ons however the nature of the

'prosecutor1a1 process at thﬁs t1me was such that the ps

Attorney General possessed few powers beyond those exercised
by any other person who might choose to prosecute. Within

the provinces, the role of the provincial attorney general,

7aTthough increasing in 1mportance, was“qpt that s1gn1f1cant

f.oi

“pPlOP to the cod1f1catlon of the cr1m1na\)1aw | A]though the

'attorney general exercised swgn1f1cant powers . at common law,

- did the role of the attorney general and hls department

the mos t vital role in the prosecutor1a1 process at this
Ty :

time belonged to the pr1vate prosecf@jfiand the: grand Jury

Only as&?\e use of the grand Jury (and prwate prosecuhons)

was restr1cted by revisions th the Criminal Code procedure
become a]l pervas1ve

D. PRIVATE.PROSECUTIONS

The Crimina] Code.‘1892 a]so cod1f1ed _the common 1aw

gnqvp«evwaus statute law regard1ng who m1ght prosecute and

;except those by the attorney general or counsel nom1nated by

h1m whether by an 1nd1v1dua1 or by off1c1a]f prosecutors

)

such as pol1ce oFf1cers, mun1c1pal author1t1es. counsel

'b;appofhted by a Supe#&pr‘Court or even county crown attorneys

tlv‘. N
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in Ontario, were,private4pbosecutio%s and governed by the
provisions and conditions set out in sections 594, 595, 598

and 641.of the:CEiminal Code. 149

'49 Provisions regarding prosecutions,:other than by the

attorney generdl: o ‘ . :
"s. 594. When all the witnesses on the part of the -
prosecution and ‘the accused have been heard the justice
'shall, if upon the whole of the evidence. he is of
opinion that no sufficient case is made out to put the
accused upon his trial, discharge him; and in such case
any recognizances taken in respect of the charge shall

" become void, unless some person is bound over to
prosecute under the provisions next hereinafter
contained.. : ' :

585. If the justice discharges the accused, and the
person preferring the charge desires to prefer an
indictment.respectingftﬁgg%aid charge, he may require
the justice to bind himdver to prefer and prosecute
such an indictment and thereupon the justice shall take
- his recognizance to prefer and prosecute an indictment
against the accused before the court by which such

accused would be tried if such justice had committed D

him, and the justice shall deal with the reécognizance,

information and depositions in the same way as if he had ..

committed the accused for trial. ) : s
2. Such.recognizance may be in the form U in <
schedule one hereto, or to the like effect. . S
~ 3. If the prosecutor so bound.over at hig own % .
‘request does not prefer and prosecute such an 1
indictment, or if the grand jury do not find-a true .
bi1l, or#if the accused is not .convicted upon the *°

indictment so preferred, the prosecutor shall, if..the = ..
Court so direct, ,pay to the accused person hi,s. costs,; - -

. including the cests of-his appearance on the preljminary’

Soinquiry. - ' e ‘ o ’

4. The court before which the indictment is to be
tried or a judge .thereof may in its or his discretion

- order’ that the prosecutor shall not be permitted to

-~ prefer.any such indictment uhtiﬁﬁbe has .given security
for "such costs to the satisfaction’of such court or
judge. o

D ST s
s. 5398. When
‘holding the preliminary inquiry may bind over to - .

‘prosecute’some. person willing to be so bound, and bind

~over every.,uwitness whose deposjtion has been taken, and
whose evigéﬂcéﬁiphbis»opinion is material, to give ' ;

' ourt before.which the accused is to.be
AR )

o, g T .; ) ) b :
. . kA

) evidence'dﬁ&

any one is committed for trjal the justice

@

o
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Rrivate’prosecutions were subject to costs being -
awarded: to the accused if the prosecutor was unsuccessfu] in

obta1n1ng a true bill from the grand jury'5°,

The-Queen v, St. Lou1s 151 1s an example of agg%se

)

',where a private prosecutor was ordered to pay costs- because

;the grand jury d1d not f1nd a true b]]] Ar thur Sherwood

the Commissioner of Dom1n1on Police, was bound before a
magistrate by recognizance to pPQSecute’Emmanuel St. Louis
for receiving money. underpfa]se pretences On June 6 1895

the Attorney General of Canada interve ~d 1n the proSedut1on
49 (cont’'d) 4. Every such recognzzance snall bind the person
entering into it to prosecute or give evidence (both or
either as the case may be), befpke the cour by which
‘the accused shall be tried.
5. A1l such recognizances and all otter y
: recogn1zances taken under this Act shall Be liable to be
estreated in.the same manner;as any forfeited
'recogn1zance to appear is Byzlaw ,

641, Any one who is bound over to prosecute any person
whether committed for trial or not may prefer a bill of "
indictment for:the charge on which the accused-~has been

- committed, or-in respect of which theg@rosecutor is so
bound over, or for any.charge f@wunded Upon the facts or
evidence d1sclosed on the d1spbs1t1ons taken before the
justice. ..

#. 2. The Attorney Genera] or any one by his d1rect1on
or #ny ohe with the’written consent of a judge of any
court of crimihal- jurisdiction or of the
Attorney-General, may prefer a bill of indictment. for»

,_,;wdﬁfore ‘the grand ;ury of .any court specified.
chpset . and any per§dn miy prefer any bill of.

‘ 't df*ore any court of. cr1m1na1 Jur1sd1ct1on by
order @f such court. ~
It shall nmot be necessary to state.such consenb -
ir the indictment. An objection to an _

indictment for want of such consent or order must be . .

- taken by motion to quash the indictment before-the
- accused person is given in charge.

4. Save as aforesaid no bill of indictment shall
after the commencement of th1s Act be preferred in any
provinceé of Canada.

150 Section 595(3) of the Cr1m1na1 Code, 1882.. -~
151 (1897) 1 C.C.C.- 141 (Que. Q.B.). L B

2ty
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by notifying the Attorney General of Quebec that he would
cover the costs of the Crown Prosecutor if he would lay the
’indictment.before the grand-jury. Unt1l the Attorney :

~ General of Canada camé forward on June 6, 1895, the -

.%%Jprosecut1on commenced by Sherwood, Comm1ssioner of Dom1n1on

RN S |

,Pol1cé was no d1fferent than that of any other pr1vate
prosecutor under the Criminal Code. He was’ bound by

drecogmﬁzance to prosecute and was also liable. for the

T'accused’s costs shoulg the grand jury find "no b1]l". On

.dune 15, 1885 the grand jury threw out the indictment. Mr.
Justice Wurte]e of the Quebec Court of Queen s Bench held .
that Mr. SherWOod was 11able for St. Louis’s costs until the
Attorney General of Canada- 1nterveneg on dune 6 1895152:
since he was acting as a private prosecutor

o

In the absence" of any express provision of. —law, the‘
attorney general either of Canada or of one of fhe
Prov1nces. as the case may requ1re,_1s alone
author1zed to represent the Queen and I have

. therefore to see if- any such authorization has been
.g1ven to the Comm1ss1oner of the. Dom1n1on Pol1ce
The office is created by ch. 184 of the ReV1sed
Statutes of Canada . No power'or authority is

. conferred. upon the Comm1ss1oner of the Dom1n1ona
Pol1ce to represent Her MaJesty the Queen or to: act

on her behalf in cr1m1na1 proceed1ngs before the

‘.Courts 'and he, consequent]y, cou]d and d1d only act

152 1d. at 148. . [

- e}?- w -
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in the present case as a orivate individual who had
dreason to believe that a person had committed an -
1nd1ctable offence, and who was des1rous of bblng1ng
such person to Just1cev... He may have been
instructed by the Dominion law officers to lay the
Jinformation as the_charge‘affected tné Government‘of
7 the Dominion. 'But in so far,as the accused and the
imagistrate wereCCOncerned,rhe was acting as a
.pr1vate individual under the authority of article

558153 of the Cr1m1na1 Code nrse

Mr. Justice Wurtele s decision to award costs against'

~ Sherwood is correct in law, since Sherwood was only acting

as a private prosecutor unt11 the Attorney General- of Canada

intervened. He had paid a sum of $ 1,000. 00 as a
]

recognizance b1nd1ng him to prosecute Th1s sum was subJect

. to forfeiture if he should fail to prosecute | Mr. dust1ce _

Wurtele found that- he .would not have 1ncurred th1s
obl1gat1on if he had been act1ng for the Crown because.it
would have been tantamount to the Crown mak1ng an ob11gat1on

£ ‘--ew
to pay money to 1tse1f‘55 A]though Mr. dustace Mﬂrtele

state% that the Attorney General of Canada had sfand1ng on]y_

------------------ - '3‘\0 . ‘”’?
153 Section 558 o
"Any one who, uypon reasonable or probable rgunds,,'
believes that any person has committed an ¥ndictable ,
of fence aga1nst this. Act‘bay make a complaintgor lay an
- information in writing and Under oath before any.
.mag1strate or- justice of the peace hav1ngaJur1sd1ct1on
to. issue a'warrant or summons against sugh. aﬁbused a
" person in. respect of such offenge. * .
2. Such compTalnt or information may be in form c 1n
schedule, {one ‘heretp,or toithe: 1ike e‘ifect " -

154 [4897)F C.C.C. 141 at 146, 147*
155 1& At 1480 % |

*&
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as a private prosecutor, he did not award costs against
Sherwood once the federal’Attorney General entered the
prosecution on dJune 6, 1895, If the Attorney General of
Canada was actlng as a pr1vate prosecutor only, then costs
should have been awarded to the accused for the ent1re

prosecut1on Although an argument could be made . that the

’ Attorney General of Canada would not have to provide a

recognizance to prosecute because this would be a promise by

. the Crown to pay money to-itself, the payment of the
'accused’s costs in an unsuccessful prosecut1on would not be
'subJect to the same argument

Mr. Justice Wurtele determlned ‘that there were two
dquesttons that were relevant to h1s dec1s1on 1n th1s case

The f1rst question he asked was whether Mr. Sherwodd wa%‘

act1ng in a representat1ve capac1ty or whether he wa‘“

as .an_"ordinary 1nd1v1dual"’56 He found that - Sherﬂo;:gﬂ
=

act1ng as. an ord1nary individual” unti) the Attorney ﬁk

»fGeneral of Canada 1ntervened Second having found thatf_?}l o

Sherwood was a pr1vate prosecutor he asked what "fees a@d'

d1sbursements should be allowed against h1m"‘57' - On th1s {

quest1on, he ordered Arthur Sherwood to pay $ 1 '166.08 -to

[

'vthe accused158 .

%ff M gust1ce Wurtele s statement in obiter that the
Attorney‘General of Canada occup1es a poslt1on wh1ch 1s

-----------------

analogoUs to that of a pr1vate prosecutor"‘59'is

156 1d,- at 144 g
157 ‘Ibid. - R S P

SSs Idoat 451, a0 e o
1.,5‘|9ﬁ 1(1 at 114_6 . o s ’j’;_ R 4 R

e
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inconsistent with his comment that "The Attorney-General of
Canada is the.legaW and proper representative of. the Crown
in all matters which concern the Government of the
-Dom1n1on . 160 This d1SJunct1on seems to result from Mr.
~Justice Wurtele confusing the constitutional issue - that'is
whether_the_prosecutton of cri@inal law fa]ls‘squarely
within the administration of'justice.F with the issue of
statutory 1nterpretat1on - that is, the proper app11cat1on
. of the sect1ons of the Criminal Code which 11m1ted the -role
ofrthe Attorney General of Canada. 4 o Qfﬂ

The provisions of the Criminal Code require the
Attorney.General of Canada first be authorized to prosecute
‘ by the order of a judge or of the court"‘s’_ This
guotation has repeated]y been 1nterpreted as authority for
the propos1t1on that the status of the Attorney General of
- Canada in cr1m1nal prosébut1ons is equrvalent to that of a

g

pr1vate pfbsecytor

D e et ce et e m e, e ,,a

160 The 1ate Chief dust1ce Lask1p in Caﬁad1an National
Fransport A.G, Can. (1983) 49 N.R. 241 at 252,
nted: "The remarks of Wurtele J. suggesting prov1nc1a1
ggtmacy were merely obiter and, ~indeed, are d1ff1cu1t to
reconcile with 'the ratio.”
'61 St. Louis (1837) ¢ C.C.C. 141 at 145,
162 See for e example, Mr. Justice Dickson’s judgment in R. v.
Hauser (1979) 26 N. Rg ‘541 at 587 where he stated:
: "We come then .to’ *he much discussed decision of Wurtele,
J., of the Quebec Court of Queen’s Bench in
Regina v. St. Louis (1897), 1 C.C.C. 141. " Wurtele,
J., held that the Commissioner was not act1ng as legal
representative of the Queen; but had bound himself over
~ to prosecute as a private 1nd1v1dual and hence was
- liable for all costs incurred by St. Louis until the

'Attorney General of Canada 1ntervened w1th leave of the .

‘cour't.."
Later at 599 M. dust1ce D1ckson. as he then ‘was,
concluded : .
"Among the older cases. in partjcular N1agara Falls
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"By the Act -of Confederation‘ the adm1n1strat1on of
Just1ce in each of the Prov1nces is entrusted to the .
Provincial Government and it 1s therefore thev
prov1nc1a1 Taw- off1cers of the Crown whose duty it
is to conduct or to superv1se,'as the_case.may be,
all criminal prosecutionsd The proceedings are
generally commenced by a private prosecutor, who
lays his comp]atnt before a‘magtstrate;_but in cases
'wh1ch concern the Government of the cddntry or
g »affect the public 1nterests‘ the prosecut1on may be
commenced by the prov1n01a1 attorney general h1mse1f
nor a crown prosecutor duly authorlzed by h1m,"
d1rectly preferr1ng a b111 of 1nd1ctment before the
grand Jury, or when the matter regards the federal
»government by the: Attorney General of Canada do1ng
1h so, who must however be f1rst authortzed to do SO
b by the order of a Judge or. of the court; or Her |
'-MaJesty, under the prov1s1ons of art1cle 558 of . the
'Crvmlnal Code may lay an 1nformat1on before a ‘
mag1stra}e and thus 1n1t1ate a prosecutlon but in‘

. LY
doing so, the Crown must be represented and mus t, A&

by the'attogﬁby—general of-the Dominion or of oné{

" the provinc s, as the case may relate either to tReclhy

v

Domlnton or to a prov1nce

_‘52(cont d)Br1 dge and St. Lou1s there are clear statements,
to the effect that the prov1nc1a] Attorney General, is
“the representative of the Crown. responsible for the .
conduct and superv1s1on of crlmtnal proceedings."

A : :
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he;Attorney-Generai of Canada.is the legal and

proper representative of the €rown in all matters
which concern the .Government of the Dom1n1on,)and he
has the super1ntendence of all matters connected |
with tﬁe adm1n1strat1on of justice in Canada not
within the express Jur1sd1ct1on of the Governments
of the Prov1nces As the conduct or supervision of
cr1m1nal prosecut1ons before the criminal courts
devolves upon the proy1nc1a] law officers, the

' Attorney Genera] of é%nada has no m1n1ster1a1 duties
or official. 1ega1 functions to perform in that

connection and consequent]y when he with the

consent of a judge or under’ an order of the cou;t

prefers a bill of indictment, and conducts a
prosecution before the petit jury in-which the

Government of the Dominion is interested, he ‘ | ' o

'_ﬁoccup1es a posljdon which is. analogous to that of a .

‘-,._"153

' e O ey : o R
Mr. Justice WUrteﬁgig’remarKs are particularly confusing i

. A

because he_starts his analysis with a.discussion of the

‘division of powers underrthe Constitutton Act 1867 but in’

" his second sentence he moves to, a consideration of the

-statutory provisions in the Criminal Code, 1892. In the

next paragraph Mr. Justice Wurte]e appears to have been 29

' comment1ng on the leglslatlon estab11sh1ng the off1ce of- '4*.< ﬂé

‘M1n1ster of Justice when he stated that the Attorney General "

---_———-_—-------—

163 St. Louis (1897) 1 C.C.C. 141 ats145;146.

-Q JEN o
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of Canada represents the Dominion Government in all matters
that concern that goyernment. Again'tn\¢he second'sentence
of this paragraph, he returned to hi's 1nterpretat1on of the

Cr1m1nal Code) F1nally he reached the conclusion that

. based on the sections of the Code, the Attorney General of

Canada ‘followed the same procedure as a pr1vate prosecutor

“the conduct or supervision of criminal prosecutions’ before

”the cr1m1na1 courts devo]ves upon the provincial 1aw‘

off1cers it is not clear whether he based h1s op1n1on on
the def1n1t1on of attorney general in the Criminal Code or

whether he based his opinion on what he felt was the correct

1nterpretat1on of section 92(14) of the Const1tut1on Act;tzw

/ \

"1867 " No con§}1tut1onal issue was argued in this case. \

There was no suggest1on that the Attorney Generatl of Canada

did not have the Plght to 1ntervene as he d1d The Attorney
#"

Genera] of Quebec d1d not appear to have had any role in the
prosecutton hor to have advanced the propos1t10n that the'~
Attorney General of the prov1nce was the proper ]aw off1cer

of the Crown to intervene. Finally, it is difficult to
Y . _
reconcile Mr. Justice WUrtele’s statement that

“the Attorney General of Canada ls the legal and

¢

‘proper representat1ve of the Crown in all matters

Twhtch concern the Govennment of the Dom1n1on, and he

&

has the supertntendence of a]l matters connected

v

with: ‘the adm1n1strat1on)of Just1ce 1n Canada not

'w1th1n the express Juﬁwsdlct1on of the Governments

.*7‘?» " . ! . TR

'when he prosecuted.. When Mr. Justice Wurtele commented thatv
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of the Provinces."164
with his earlier statements. Thesé remarks are consistent
with the position that the administration of justice in
eanadavapplies to all subjeét matfers enumeratea iﬁ .
91 and that the federal Parliament has simply choser
de]egate the duty to prosecufe offences under the Code Lo
the provincja]-gttorneys génera].'65 This type of‘delegation

of duty had beeﬁ,upheld by the Supreme Court of Canada in

the cases of Re Henry Vancini, 66 Valin v. Langloists?" and

Attdr;ey General v. Flint .168

v

The Changing Status of,Pnf”; Prosecut ions

During the twentiey §y, two significant changes

have occurred in the sys prosecutiof§ in Canada.: =

First, the rb]e_of ﬁndfvidgéms in the pr toriajl précéé5f
has been réstriéted by changes tofthe‘Cr{hi'ai'Code; |
Second, there has been a §hfft in‘the status of foic{%ﬁg
‘such as 603nty_érown atto;neys.from_that,oggbriVate}

prosecdtorsftodthatfof-public prosecutors. The Commissioner
164 Ibid. L
165 §.C. 1892, c. 29, s. 3(b) - .
“"The expression "Attorney-General”. means the T
Attorney-General or Solicitor-General of any province “if.

.Canada in which any proceedings are'taken‘undeQ§-,1s ‘o
. Act, and, with respect to the North-west TerrijgBi
" the district of Keewatin, the Attorney Generalc
- . Canada;" . x TR
166 (1904) 34 S.C.R. 621. Vancini’, stands for the
proposition "that the Dominion-Parliament can, in matters
within\ its sphere, impose judicial. duties~upon any-subjects-
of the Dominion, whe'ther they be officials of provincial

La Bell 39 N.B.R. 468.

courts, other officials or private citizens".-The'ang ve T

167 (1879) 3 S.C.R. 1. . . - = .f f e
168 18- S,CR ‘707. - “.:/‘o\,. g " w . ' . ]
S P - =



| common law status of the private prosecutor before the

'159 1 €.C.C. .141.

1T (19177 ‘Re The Cr1m1nal Code and" the Lord’s Day Act 1§§% 1

- 88

of Dominion Police in Regina v. St. lLouis'®® was held to be

a private.prosecutor (although he reported]y acted on the
directions of the Attorney General of CanadaJ-until the
federal Attorney General actually intervened: counsel .
appo1nted by the court‘7° were private prosecutors operat1ng
under the author1ty of the court, county crown attorneys171

were private prosecutors since they had no more power before

the courts than a private c1t1zen had even a deputy

attorney general”2 did not have the status of a publlc
prosecutor. Today all of thqye off1c1als would either be '_ .
counsel/agents of the - attorney genera{k(county crown E
attorneys deputy attorney general) and therefore public

prosecutors or - would work close]y w1th the attorney

general [ department (pol1ce forces) } It is very un11ke1y~ -

. ' .~’§,

that any court in Canada would f1nd 1& necessary to appo1nt T

[y

.w»:

counsel to conduct a prosecut1on

The Cr1m1na1 Code as amended in 1954 173 a]tered the

courtsh These amendments also_repealed the proy1s1“ns wh1ch
permltted a Judge to. order that a pr1vate 1nd1v1dual be paid *“ﬁi
the costs of any prosecutlons he undertook Th1s pla;ed h

1nd1v1dua1 1n exactly the' same position as he or she was in-
/- /
pr1or ‘to 1752 when 4eg1s]atlon to pay the costs of . /

S . [— £ ]

170 For ample under ‘the Adm1n1$trat10n of Cr1m1na1 dustice

| _Act R.S.N 1864 c. 171, s. 65 or. under the Expenses 1n

Criminal- Prosecut1ons Act S.N. B 1894 c: 19 s. 1. e
177 R.S.0; 1877 c. 78. : g ' : o

C.CiCw 458 (5.C.C.0. - - .= R T omm
1S, c 1953-54 c. 51 S R

B
|-'-§\
o ooy
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1

successful prosechions was first'passed in England. When
all costs, even in a successful prosecution, are borne by |
the individual, it is tantamount to prohibiting private
prosecufions since it is unlikély that anyone can afford to
prosecutef

In Regina v. Schwerdt 74, Mr. qustice Wilson of the

Supreme Court of British Columbia analyzed the role of the
private prosecutor under the. 1954~Code in the following
terms: o . \
ﬁi...Parf‘16 ... results ... in there being ... three
different situations [for private prosecutors]
created by the Code in respect of the trial of the
-same offence: 1. On summary trial before a
Magistrate the private prosecutor is heard as of
right; 2. onmspeedy trial before a Judge he cannot
be heard uniess the Attorney-General 6r-the Clerk of
the Peace prefer.a charge,lbr the A :orney-General
allows him to prefer a charge; 3. On trial by Judge
and jury he may be heard by leave of the Court, or
the Attorney-General”.'75
Mr . Justice Wf]son held that, unless prohibited by statute,
the comm - aw still applied to permit a private |
prosecutiont'7§, - |

One of the other significant changes in the 1954

Criminal Code was the addition in section 2 of the

174 (1957' ‘19 C.C.C. 81 (B.C. S.C.).
75 Id. at 81.
176 Id. at 88.
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definition of 'prosecutor’:
"s. 2(33) prosecutor means the Attorney General or,
where t - 1 *orney generél does not interyene, means
the pe~son who institutes proceedings to which this
Act applies and inCludes counsel acting on behalf of
either of them." ‘
The importance of this definition was tHat it excluded all
persons (in private prosecutions) from prosecuting except
~ the person who éctual]y']aid the information. This
proviéion, which 1imited whé could prosecute, should be
contrasfed,with the boéition at common law where every
priQate person could prosecute a criminal offence and in
fact, it was their duty to do so'77. This definition of
prosecutor was another'indication of the shift from a-éystem
of community involvement through private prosecutions to a
system controlled by public prosecutoss.

The case of Regina v. Edmunds'?8 is an example df the
limiting effect of the definition of prosecutor in section
2(33) of the Criminal Code. Edmunds marked the end of the
practice‘in Newfoundland of police officers, who were not
the informants, prosecuting'in summéry trials. This
pre-Confederziion practice "was so universally accepted as
to be recognized as part of the law of Newfoﬁndland" by tHe
Supreme Court o Canada in Edmunds. At trial, Edmunds was

prosecuted by a R.C.M.P. officer who was not the informant.

'77 Stephen’s Criminal Law of England volume I, p. 495
quoted with approval in Re McMicken 20 C.C.C. 334 at 342.
'78 [1981] 1 S.C.R. 233 at 243, ‘
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Edmunds was eventually convicted of "breaking and
entering”. An appeal to the Court of Appeal of
Newfoundland'7® was dismissed. An appeal to the Supreme
Court of Canada was successful. Mr. Justice McIntyre, with
the late Chief Justice Laskin and Justices Estey and
Martland concurring, held that the R.C.M.P. off;gg¥ did not
fall wiphin the definition of ’'prosecutor’ in section 2 of
the Criminal Code. The accused had been charged with an
indictable offence; therefore the majority held that the
procedure in Part XVI of the Criminal Code - Indictable
Of fences: Trial Without Jury - was applicable and the
definition of prosecutor in section 2 applied.'8°

At no point in the decisions of the Court of Appeal or
thg Supreme Court 6f Canada did the justices directly deal
with the issue that the definition of "prosecutor", eijther
in section 2 or in section 720 of the Criminal Code, was

ultra vires the Parliament of Canada because the legislative

authority to define who has the power to prosecute falls
squarely within'the exclusive jurisdic;ion of the province
under section 92(14) of the Constitution Act, 1887. Mr.
dusticé Morgan of the Newfoundland Court of Appeal held that

‘79 (1978) 42 A.P.R. 108, 45 C.C.C. (2d) 104.

180 Mr. Justice Ritc-ie dissented because he found that the
procedure which was applicab e was that outlined in Part
XXIV of the Code wt ci z1t with summary conviction
matters. This was 'he mode of trial under which the accused
elected to be tried. Part XXIV provides a different
definition of prosecutor than that found in section 2(33).
"s. 720 "prosecutor” means an informant or the Attorney
General or their respective counsel or ‘agents;". All
Justices agreed that the R.C.M.P. officer was an "agent" of
the attorney general.
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the constitutional issue did not arise: -
;However. objection is taken with the provisions of
the Crimina] Code which define "prosecutor". That
objection is based on the premise that the right‘of
the Attorﬁey-General to appoint agents for the
purpose of conducting ~riminal prosecutions'is

granted by the Law Society Act. I can find nothing

in %hat Act to support such a proposition. Members
of fhe police forces, as such, have no status as
advocates in Courts of justice [sic]. However, it
has long been the practice in this province to
permit police officers to conduct the prosecution of
certain criminal offences in Magistrate’s Courts.

Section 86(i) of the Law Society Act merely

recognizes Fbat practice and exempts police officers
from the penalties prescribed by that Act when
acting as advbcates. In my opinion, then s. 86(i)

“is not in conflict with the provisi6Q§ of‘the
Criminal Code and the constjtutiona] issue does not
arise." 181

However, Mr. Justice Morgan'did not consider that the

92

practice itself, if indeed part of the law of Newfoundland,

conflicted with the provisions of the Criminal Code.

Mr. Justice Gushue, in dissent, decided that it was not

necessary to go into this issue at this time:

"... it is obviously questionable whether the

181 Id. at 111, 112.
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designation of "prosecutor" comes under the head of
administration of justice or that of criminal Taw
and procedure. That these various above sections
have been, and continue to be, tested in various
ways in the Courts is well known and I do not feel
it necessary to go into these cases at this time. I
am of the view that for the purposes of the point
presently before this Court, the pfovisions of the

Criminal Code must govern my decision. The powers

of a Magistrate are set forth in the Criminal Code

and, while these are not necessarily exclusive, they

can be limiting." 182

Since this decision was rendered after Di_lorio and Fontaine

v. Warden of the Common Jail of Montreal aqg Brunet'83, g3
S

judgment which many regard as the high water mark for a

broad and far-reaching definition of "administration of
Justice,” it is surprising fhat the Newfoundland Court of
Appeal'®4 would not have djchssed the argument for
provincial jurisdiction more thoroughly.

' By the date of the Supreme Court of Canada’s decision

in Edmunds on March 19, 1981, judgment had been given in_

Regina v. Hauser'®5 (May 1, 1979) and Regina v. Aziz'8%6 was
decided less than two months‘ear]ier, on January 27, 1981,

Both Hauser and Aziz were concerned with the constitutional
182 Id, at 120. -

183 (1976) 33 C.C.C. (2d) 289, 73 D.L.R. (3d) 491.

'84 Edmunds was decided by the Newfoundland Court of Appeal
on March 10, 1978.

185 26 N.R. 541,

- 186 35 N.R. 1.
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valility of section 2 of the CriminQIVCode. In Edmunds the
Supreme Court of Canada took the position that th- -~-actice
of R.C.M.P. officers prosecuting was part of the law of
Newfoundland but that the provisions of the Criminal Code
were fully in force in N?wfoundland. The Court appe? fo
have missed the inconsisiency of these two propositions.C
Once the Supreme Court had determined that this praétice (pls
attained the status of law in Newfoundland, it is suggested
that a strong argument could have been advanced that the '
province had exclusive constitutional jurisdiction over the
prosecutorial function by virtue of section 92(14) of the
Constitution Act, 1867. 1If the province had exclusive
legisiative jurisdiction under section 82(14) to define
"prosecutor", then section 2 of the Criminal Code was ultra
vires. The federal Parliament could not legislate to define
prosecutor under any enumerated head of power in section 91
if the prosecutorial fungtion and the definitfon,thegeof -
fe]i squarely within the "administration of jgstice" in
section 82(14). Since the definition of "prosecutor” was
exclusively within the legislative competeﬁce of the
province, paramountcy could not be invoked.

The Supreme Court of Canada, having determined that the
practice of police officers.prosecuting in magistrate’s
court was law in Newfoundland, did not discuss the i#éue
further. The case was decided sdle]y dn the basis of which
definitidn of 'prosecutor’ in the Criminal Code applied,

that is the definition in section 2 or.rthe definition =in
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section 720, and not on whether the Criminal Code provisions
were constitutionally valid in the first glace. Neither the
Attorney General of Newfound]and nor the Attorney General of

Canada intervened in this cas_. One .can only assume %..::
' ; N v

since the power of'tﬁe attﬁhgey geﬁeral to prosecute was not
directly at issue, neither attourney general deemed it
necessary to arguelfhi3 poff+ regarding the constitutional:
validity of the-definiticr of "prosecutor” enacted by the
vfedera] Parliament >Whatéver the compelling reasons of

geognabhy,‘isoféiion 223 -transportation that resulted in

‘this practice being iﬁitiated early in Newfoundland’s
hisfary,f°7 this practice must no longer have been thought
to be necessary in the late 1870's or the Attorney General
of Newfoundland would hcve ini.rvened to argue the,validity

of section 86(i) of fhe Law Society Act and of the practice

of police officers’ prosecutions. -

'87 "This practice, as is pointed out by all judges of the
Court of Appeal, stemmed from the difficulties of )
transportation to and from the outposts of the Province
and the consequent impracticability involved in having
to attach qualified lawyers as Crown prosecutors in the .
various magistrate’s courts. It was thus recognized in .
Newfoundland before Confederation that prosecutions in
summary conviction courts, whether they concerned )
summary conviction offences or indictable offences in
respect of which the accused had elected trial by a
magistrate, could legally be prosecuted by a police.
officer. [1981] 1t S.C.R. 233 at 242, 243. (Mr. Justice
Ritchie). ‘ o
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E. FEDERAL PROSECUTIONS

| Since the creation of the office of the Minister of
dugtice (ex-officio the federal Attorney General)in 1868188,
the federal Attorney General has prosecuted offences under
federal 1égislatiod, ofher than those offences enacted in
the Criminaerodg.f These prosecutions have béen under acts
such as the Narcbtic.Control Act and its predeceasqr
acts, 89 the Inland Revenue Act'®°, the Excise Acti?', the
Customs Act1!'92 the Immigfation Act'83, and the -Income Tax
Act'94, These prosecutions-by the federal Attorney General
wete not to the exclusion of the prbvihcial attorneys
"general. Provincial law officers also prosecuted undef
these Acts ahq prior to the 1954 Criminal Code, had the
excl&sive-rigﬁt t6>appeal froﬁ acquittals even if the
présecption was conducted on the instructions of the

Attorney General of Canada'®5. Section 601 of the 1954

188 An Act Respecting the Department of Justice S.C. 1868 c.
38.

8% See for example, Re Knechtel (13875) 35 C.R.N.S.
(B.C.5.C.) 185 at 186: "Federal prosecutors have appeared in
court to prosecute drug cases since Parliament first enacted
drug abuse legislation in 1908 and they have appeared
unchallenged as agents of the Attorney General of Canada."
190 The Attorney General of Canada v. Flint (1883) 16 S.C.R.
707. : -

191 For example Regina v. Gallant and Gallant(No. 2) (1944)
83 C.C.C. 55.

192 Referred to in Regina v. Yuhasz (1960) 128 C.C.C. 172.
193 Regina v. Badall [1875] 2 S.C.R. 503, 2 N.R. 524.

194 These proceedings were usually undertaken by the
Minister of National Revenue but occasionally, as in

Regina v. Smythe [1971] 2 O.R. 209; aff'd [1971] 2 0O.R. 2,
[1971] 1 S.C.R. 680, the Attorney General of Canada was the
prosecutor. : : » :

195 See for example Regina v. Gallant and Gallant (No. 2)
(1944) 83 C.C.C. 55. , -
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 the same right of appeal as the provincial attorneys
general.

| Courts at this timé were hestitant, however, to
charaéterize prosecutions by the federal Attorney General as
criminal proceedihgs..vFor example, proceedings under the

Customs Act were held td be in the.nature of civil

proceedings to collect penalties in Regina v. Yuhasz'9¢6:

"

"It contemplates a civil process by which the
Attorney General of Canada may sue for, proéecute
and récovpr with costs, peﬁa]ties and forfeitures
imposed by the Act. Thése are in one aspect

revenues due to the Crown in the right of the

s

Dominion." 187

In the majority’s opinion, even though the Attorney General ‘

of Canada had prosecuted at the trial, the Attorney General
for Ontario’'®® had the status to appeal from the acquittdi

because the attorney general of the province was responsible
'96 (1960) 128 C.C.C. 172 approving Regina v. Paguin (1955)
115 C.C.C. 146 and Regina v. Albert (1935] 63 C.C.C. 363.
'97 Yuhasz (1960) 128 C.C.C. 172 at p. 173, 174.
198 Id. -at 183, Mr. Justice MacKay stated:
"The prosecution was conducted by counsel acting on the
instructions of the Minister of Justice, dnd<the same
counsel appeared on the appeal. The notice of appeal is
signed: '

“The Attorney General for Ontario

by his counsel -

W.S. Martin, Q.C." .
Counsel states -that he was acting on written .
instructions of the Minister of Justice and had verbal
authority from the Attorney - General of Ontario to act
in the matter on the appeal."

It is unclear from the judgment why the appeal was ,
taken in the name of the Attorney General of Ontario and not
the Attorney General of Canada. By sections 601 and 720 of
the Criminal Code, 1954, the Attorney General of Canada had
the same right of appeal as the provincial Attorney General. .
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for the enforcement of all criminaT laws in all crimihal

proceedings:

* "The primary right to appear in any criminal
proceedfng at.any stage is at all times in the_
Attorhey - Generalvof the Province. 1 would,doubt' 

the constitutionality of any federal legislation
0
that might attempt to exclude him. In my opinion

the legislation before us in this case does net

purport to do so."199

The majority also held that s. 250 of the Customs Act,
which provided that only the Attqrney General of Canada, the
Deputy Minister or any officer(s) or person(s) authorized by
the Governor in Council and “nQ other person" could
prosecute2°¢, was auxilary to the provisions under the
Crihina] Code relating to indictments. These provisions of
the Customs Act Would apply to”"civi]f proceedings and the-
provisions of the Criminal Code2°' would apply to -
"Eriminal" proceedings by way of indictment. Chief Justice

Porter held 'that section 267(1)202
183 Id. at 179. A 3
200 "A11 penalties and forfeitures imposed by this Act, or
by any other Act relating to the Customs or to trade or
navigation shall, unless cther provisions are made for the
recovery thereof, be sued for, prosecuted and rétovered with
costs by Her Majesty’s Attorney General of Canada, or in the
name or names of the Deputy Minister, or any officer or ~
officers, or other person or persons . thereunto authorized by
the Governor in Council, either expressly or by general
regulation or order, and by no c‘her person."”
201 The Attorney General of the province had the authority
-to prefer indictments under ss. 487 and 2(2) »f the Code,

* and the right to appeal against a judgment or verdict of
acquittal by virtue of -s. 584 ( ‘
202 g, 267(1) "An appeal lies from a conviction or order
dismissing an information or cBdmplaint made by any
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of the Customs Act was to be'ihterpreted in such. a way that
i : : ‘

the provisions of the Criminal Code relating to summary

conviction appeals applied. to appeals under the Customs

Act. He also held that the right of appeal provided by the

Customs Act was an alternative to the general right of
appeal applying to indictable of fences. The majority based

these comments on Vice. Chancellor Strong;s obiter in

Aftorney General v. Niagara Falls International Bridge
Co. 203 and on Mr. Justice Rinfret’s decision in

People’s Holding Co. v. Attorney General of Quebec. 204 ME.

B i T T T v g pu i

Justice MacKay in dissent, held "that prosecutions and
\JF/fLe

202(cont’dlmagistrate, judge, ,justice, or justices
peace under this act, in the manner providedlpy the
provisions of the Criminal Code relating to summary
.convictions, in-that province in which the conviction or
order was made, on the appellant furnishing security by bond
or recognizance with two sureties to the satisfaction of
such magistrate, judge, justice or justice of the peace, to
abide the event of such appeal.”
203 (1873) 20 Grant’s Chancery Reports 34 at 37. —
204 [1831] S.C.R. 452. People’s Holding Co. was a case
which involved a federally incorporated company that was
defrauding the public in Quebec. > Mr. Justice Rinfret found
that the Attorney General of Quebec was acting as an officer
of the Crown and therefore represented all of "His Majesty’s
subjects": L : :
"Now the Crown, as parens patriae, represents the
interests of 'the whole\6f His Majesty's subjects, and we
can discover no’reasor"why the Attorney - General for
the ProvinceayactiUQQQ§ﬁﬁgé officer of the Crown, should

not be empowered “to go\before the Courts to present the
violation of -theurights \gh the public of the Province,
even jf the perpétrator of 'the deeds complained of be a
creature’of ‘the federal authority. ...[quote in French]
' _Thisyaccords with the position taken at bar by the
Attorney—<<General &% Canada who stated that he did "not
desire to contest’the right of an Attorney - Genefal of
a Province to take such proceedings as may be open to
him to take, -according to the practice of the Courts of
the ‘Province, for the purpose of compelling the
observance within the Province of any law, federal or
provincial, which may be in force therein." ’
Id. at 458. '



100

appeals on charges laid under the Customs Act are within the

exclusive jurisdiction of .the Attorney General of

. Canada, "2°5 since "both custom and excisé and criminal law,

inc]uding procedure, are within the exclusive jurisdiction

’

of the Dominion"2906,

Yuhaszz°71s important for severa] reasons: first, it is

- an example of the federal Attorney General’s invd]vement in

o~

enforcing aCts passed by the Parliament of Canada; second,

i1t shows the difficulty courts were having in justifying_the

role of provincial attorneys general when legislation
exprés;ly'ex¢1uded'them from prosecuting; third, it

indicates that in 1960, there was no argument between the .

- Attorney General of Canada and the'provincial;attorﬁeys

génera1 over who undertooK an appeal2°8: and fourth, since
no argument was made that s. 203 of the Customs Act was

u]tra vires, the right of the federal Parliament to pass

1eg1slat1on prov1d1ng for the enforcement of. its laws was
not disputed.
The Ontar18 Court of Appeal in Yuhasz209® d1d not

cons1der either Propr1etarx¥Art1cLes Trade

Assocxat1on V. Attorney General of Canada?'® or Attorney

General for Ontario v. Attornev General for Canada2'?'.

207 1960) 128 C.C.C. 172,

nsel, appearing for the Minister of Justice,
conducte prosecution and then appeared on the appeal
acting on itten instructions from the Minister of Justice
and verba] authority from the Attorney General of Ontario.
209 (1960) 128 C.C.C. 172.

210 [1931] A.C. 310.

Z‘i “Sub nom. Ref Re Dom1n1on Trade and Industry Comm1ss1on

o

~

7
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In.both of these cases it Was‘primarily bécause the
legislation?'2 was characterized as criminal law2'3 that the

pfovisions regarding the Dominion law officers were held to

.bé intra vires. It is impossible to reconcile the positidn

of Lord AtKin in Proprietary Articies Trade Ass’n that "fhe

Dominion ma§ ... employ its own executive officers for the

purpose of carrying out legislation which is within its

‘constitutionai‘adthority",z“'and‘the posifion of Chief
dustice’Porteryﬁn Yuhasz2'5 that the federal Attorney

~ General may only participate in civil proceedingsland not

those proceedings under the criminal law power. I1f the

Y

Ontario Cofirt of Appeal had applied Proprietary Articles .

Trade Ass’n, only two positions would héve’beeh available to

them: f{rst (as Mr. Justice MacKay stated in his dissent)

-

- e e e e e e e = - - .

211 (cont'd)Act [1937] A.C. 405; [1936] S.C.R. 379.

212 In Prop. Articles Trade Ass’'n. the Combines
Investigation Act R.S.C. 1927, c. 26 and the Criminal Code ,
R.S.C. 1927, c. 36 s. 498; and in Dominion Trade, the
Dominion Trade and Industry Commission Act, S.C. 1935, c.
58. ; '

213 Lord Atkin in Proprietary Articles Trade Ass’n at '323:

"In their Lordships’ opinion s. 498 of the Criminal Code
and the greater part of the provisions of the Combines
Investigation Act fall within the power of the Dominion
Parliament to legislate as to matters falling within the
class of subjects, "the criminal law - including the :
procedure in criminal matters" (s. 91, head 27)."

agd Chief Justice Duff in Dominion Trade and Industry at

382: '

"As regards sections 16 and 17, it would appear that in
view of the responsibilites of the Dominion Parliament
in respect of the criminal law and trade and commerce,
Parliament may ... exercise a wide latitude in
prosecuting investigations for ascertaining the facts
with regard to fraudulent commercial practices, '
including adulteration; for that reason we think these
two sections, 16 and 17, are intra vires."

214 Proprietary Articles Trade Ass’n [1931] A.C. 310 at 327.
215 {1960) 128 C.C.C. 172. '

b

3 : )

v R

N
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the power of the federal Attorney General to prosecute was
éxc]usiQe; or alternativeiy, the power of the Attorney
General of Canada was concurrent with that of the attorney
generé] of the»province who had a right to appeal provided
by the Criminil Code. The majority had held that the right
of appeal set out in the Criminal Code was an alternatﬁve to
that set out in the Customs Actr Sjnce the Attorney General
of Canéda had given written authority . permitting coun§e1 for
the Attorney General of Ontario to proceed, these issues

were not truly in disputE.
Prior to the 1970’'s, the.Attorney General of Canada

.o Y
conducted prosecutions of offences _under a number of federal ~
. AN .

statutes-free from attack by defence Copnsel‘or the éttorney

general’s depahtment of any of the provinces. At the same

tihe‘the provincial atfornéys general conducted prdsecutions

under some of these acts.216 .
"[I]n practice, whether with or without lawful
authorization so to do, the Minister of Justice (of
Canada) conduéted most, if not all, of the

prosecutions under the other Acts of Parliament such
' d - <

216 "A prosecution may be formally in the hands of the
Attorney - General’'s Department even though the Government -
of Canada and the Minister of Justice are directly
interested in it. In the administration of criminal law and
justice; I find mucH to commend such a working arrangement
or practice, and apparently it has already received a
certain amount of recognition and approval: Re Provincial
Treasurer [1937]) 3 D.L.R. 225 at 231-2, [1937] S.C.R. 403,
68 C.C.C. 177 at 185; Re. v. Unwin *1938] 1 D.L.R. 529 at
531, 69 C.C.C. 197 at 200; A.G. Can. v. Toronto [1942] 4
D.L.R. 410, 78 C.C.C. -171; laff’'d [1943] 3 D.L.R. 123, 79
C.C.C. 297; aff'd [1946] 1 D.L.R.. 1, A.C. 32, 8 C.C.C. 1]"

- (Regina v. McGavin Bakeries et al. 98 C.C.C. 1).
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as the Narcotic Control Act, the Incoﬁe Tax Act, the
Combines Investigation Act, the Customs Act, the

Excise Act, the Unemployment Insurance Act and //

others and it is said that he did so in proceedings \\_////

by indictment without the consent of the Attorney -

General of the Province."217 -
In some instances, the agent for the provincial\atporney
general also acted on‘the instructions of the Minister of
dustiqe.z‘ﬂv | |

This period of peaceful co-existence came to an end

when the Parliament of Canada amended the Criminal Code2's
to formalize the procedure that had developed during the |
preceding 100 years. Cha]lenges to this amendment t; the
definition of afﬁorney general followed immediately.
intérestingly, t%ese challenges were first made by deﬁg?ce

counsel representing accused persons and not by provincial

attorneys general.

(2d) 52 at 57

217 Regina v. Collins (1973) 10 C.C.C. .
218 See Regina v. Yuhasz (1860) 128 c.c.c._172. ‘
218 5.C. 1968-69, c. 38 s. 2 '
"In this Act
‘Attorney General" means the Attorney General or .

Solicitor General of a province in which proceedings to -
which this Act applies are taken and, with respect to
(a) the Northwest Territories and the Yuken Territory,
and
(b)proceedings instituted at the instance of the :y
Government of Canada and conducted by or on behalf of
the Governmént in respect of a violation of or
conspiracy to violate any Act of the Parliament of
Canada or a regulation made thereunder other than this
Act, ) ‘
means the Attorney General of Canada, and except for the
purposes of subsections 505(4) and 507(3), includes the
lawful deputy of. the said Attorney General, Solicitor
General and Attorney General of Canada;" A ;

-

™~ -
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The first case to come before the courts was Regina
V. Col]fnszzo in 1972. The Attorney Genera) of Ontario did
~w. intervene?2! and it was defence counsel who questioned
the authority of the federal Attorney General to prosecute.
In Collins, the prosecutorial authority of the federal
Attorney General was at issue whereas in Yuhasz222, Niagara

Falls Interpational Bridge Co.223, and Loranger, Attorney

General of Quebec v. Montreal Telegraph Co.224, for example,

it was tHe authority of th~ provincial attorney general
which was at igsue. This is significant because the
decisions in these earlier cases held that the provincial
attorney general had the authority to prosecute and they did
not decide, because the question was not before them, that
the federal Attorney General did not have prosecutorial
authority. The prosecutorial power of the provincial
attorney general in, for example, Yuhasz and |

Montreal Telegraph Co. was held to be in addition to, or an

alternative to, the prosecutorial power of the federal

Attorney General. Only in Niagara Falls International

Bridge Co. did the court assert in obiter that the ro]é of
the provincial attorney general was.exc]usive: Therefoﬁe,

in this respect, Collins raised a point not at issue in any

] ° P

earlier cases.

- e e e e = -

220 (1973) 10 C.C.C. (2d) 52 (Ont. D.C.); application for
prohibition dismissed 11 C.C.C. (2d) 40 (Ont. S.C.); appeal
dismissed 13 C.C. C. (2d) 172 (Ont. C.A.).

221 ]d. at 54. '

222 (1960) 128 C.C.C. 172.

223 (1873) 20 Grants Chancery Reports 34.

224 [1882] The Legal News 429.
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The offence charged in Collins was unlawful posséssion
of a narcotic for the purpose of trafficKing contrary to
section 4(2) of the Narcotic Control Act22s, Judge Vannini
held that the definition of Attorney General in section 2 of

the Criminal Code was intra vires the Parliament of Canada

based on"his decision that the process of designating a

prosecutor was criminal procedure.?226 Regina v. Yuhasz was

considered by Judge Vannini in Collins. Judge Vannini
dismissed the Ontario Court of Appeal’s decision as obiter,
except for that portion of the judgment which related to
section 250 of the Customs Act. 227
An application for prohibition before Mr. Justice
Donnelly of the Ontario High Court was cismissed:
"Paragraph (b) of the definii on 'Attorney General"

in s. 2 does not affect or deal with any matter

225 Now R.S.C. 1870 c. N-1.
226 "From the procedure prescribed by the Criminal Code it
would appear that Parliament chose to retain some
ministerial, executive or administrative function in the
Government of Canada in the enforcement of the criminal
law and to delegate such functions to other persons or
to other ministerial, executive or administrative
officials appointed by the Province. Of the right to
designate or appoint the persons to administer the
various proceedings established by the- procedure in
criminal matters, assistance may be had from the
judgments in some of the cases already noted and in
others and in the texts of the learned authors on
Canadian constitutional law". Id. at 78.
(Cases referred to are: Proprietary Articles Trade Ass’n
supra; Re Vancini supra; Reference Re Dominion Trade supra;
Re_McNutt -(1912) 47 S.C.R. 259; The Queen v. Cox (1898) 31
N.SR. 311; Valin v. Langlois supra, and the texts referred
to are: Clement, "The Law of the Canadian Constitution" 3d
(1916); Lefroy "Short sTreatise of Canadian Constitutional
Law" (1818); Varcoe, "Distribution of tegislative Power in -
Canada" (1954). .
227 Collins at 68.
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excepted from the authority of Parliament under s.
91(27) and if it does not fall strictly within
"criminal procedure” in the words of Duff, C.J. in

Reference Re Dominion Trade, supra, "the authority

to enact conditions in respect of the institution
and the conduct of criminal proceedings is
necessarily incidental to the powers given to the
Parliament of Canada under head no. 27".228
Albyn Edw;rd Collins died before his appeal to the Ontario
Court of Appeal was heard and accordingly the Court held

that the appeal had abated on the death of the appellant. 229

Regina v. Pelletier?3° was before the Ontario Court of
Appeal less than a year after Collins. Again the Attorney
General of Ontario took "no position on any of the
constitutional questions with which this appeal is mainly

concerned”. 2317 But unlike Co]lihs,-Pe]letier involved a

charge of conspiracy to traffic in a narcotic and thegpharge
was laid under s. 408 Q? the Criminal Codez232, Sjnce the

actual charge was under the Criminal Code, the Ontario Court
| of Appeal had to address the additional issue of whether the

Attorney General of Canada was precludéd from prosecuting by

228 (1972) 10 C.C.C. (2d) 52 at 53. \

229 (1974) 13 C.C.C. (2d) 172 at 176. "

230 (1874) 18 C.C.C. (2d) 516. Leave to appeal to the
Supreme Court of Canada refused because of the accused’s
death before the appeal was heard. (See Canadian N=tional
Transport (1983) 49 A.R. 39 at 52.) ‘ ’
231 1d. at 522.

232 Now section 423.

A\
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the authority'of the federal Attorney General to

"proceedinggib.. other than this Act". Judgment for the

Court of Appeal was delivered by Mr. Justice Estey, who held

that the difference between proceedings relating to a

narcotics off:nce as charged in Collins and proceedings

relating to conspiracy to violate the.Narcotic Cdntro] Act

charged under” the Code, was "one of form and not of

substance”: *,

"It would be a strange and unhappy result iﬁ;%%eg;
Attorney General of Canada were found to be i
competent to enforce drug abuse legislation where
the charges are laid directly thereJﬁder, with all
the appropriate provisions of the Code operating in

support, but would be powérleés to do so if the

offence had been committed in such a manner as to

‘make a conspiracy charge under the Code more

appropriate to the circumstances."233

Id. at 540. Mr. Justice Estey concludes at 539:

"More ‘logically the wording of s. 2(2)(b)(ii) refers to
any charge of conspiracy to commit an offence against
any statute of Parliament. Section 2(2)(b)(ii) already
excludes all the conspiracies established as complete
offences under s. 423(1){a), (b) and (c) of the Code.
Construed in this manner, s. 2(2)(b)(ii) then excludes
proceedings under s. 423 (1)(d) which refer to other
offences under the Code. To read s. 2 (2)(b)(ii)
otherwise would be to give status to the Attorney -
General of Canada in proceedings under those Acts with a
self-contained code of offences, but to deny such status
in relation to those statutes which establish the
primary offences but which rely on the Interpretation
Act and the Code to incorporate the offence of
conspiracy to commit the primary offence.

Such a reading of this section indicates a
legislative intent to treat a charge of conspiracy to
violate a federal statute, such as the Narcotit Contro]l
Act, even though in form founded on s. 423(1)(d) of the
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Mr. Justice Estey held the Attorney General of Canada had
the authority to prosecute criminal law based on three
propositions: first, "that executive poWer to enforce the
statutes of Parliament'and of the Legislatures respectively
- follows upon the legislative authority to enact those
statutes”"?234; second, that the prosecutorial function is
contained within the meaning of criminal procedure; 235 and
lastly that there is a "national inter‘est"jm6 in uniform
prosecution of thé criminal law which the federal Attorney
General alone can provi@e. Mr. Justice Estey concluded that
enforcement of the criminal law in Canada,?s a concurrent
function ol the provincial attorneys general and the federal
Attorney General. This conclusion is based on the argument
that even if;thé subject matter of prosecutions falls
sqdare]y within s. 92(14) -the administration of justice -
and accordingly outside the.scope of s. 91(27), the
responsiblility of the centéa] Parliament over peace, order
and good government provides the basis for the executive
authority fo enforce Dominion laws.

Although he did not consider that the issue was before
the Court, Mr. Justice Estey stated that the right of the

Attorhey General of Canada to prosecute offences under the

233(cont'd)Code, as in substance a charge in respect of a
federal statute other than the Code.".

234 Ibid. - ‘

235 He quoted ( at 529) with approval Chief Justice Duff's

?pinion)in Reference Re Dominion Trade, supra at p. 383

S.C.R.).

238 "...the need for the right in the Government of Canada
to appoint a prosecutor may spring from the same
requirements of the national interest" Pelletier at 529.
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Criminal Code "does not apbear to offend the theory
under lying our constitutional law nor fhe practical
considerations'encountergd by the Province in discharging
its function in the admi:istration’of Jjustice"237, Once the
court had answered the constitutional question [is there a
special nexus between section 91(27) and section 92(14)] in
the negative, the only basjs for sepérating prosecutions |
under the Criminal Code from all other ériminal'prosecutiohs
is proxideq by section 2 of the Code. The definition of
attorney general contained in section 2 of the Code, which<§i
restricts the Attorney Generalbof Canada from prdsecuting
| offences contained,in the Criminal Code, could be changed at
any time by the Parliament of Canada to include the Attorney
General of Canada within the definition. Mr. Justice
Estey’s assertion that this amendment would not “"offend ....
the préctical considerations encountered by the Province in
discharging its'functién in the administration of justice"
certainly is counter to. the position‘thét WAS faken by the
provinces in later cases where this issue was argued. 238
Since.Pelletier239 was decided in May, 13874, it has

been considered in numerous cases with the result that two

Tines of authority have developed: those cases which

237 ]d. at 543. -

238 Regina v. Hauser [1977] 6 W.W.R. 501 (Alta. C.A.)
appears to be the first case where a provincial attorney
general intervened to present the "province’s" position.
Prior to Hauser defence counsel had advanced the
‘province’s" position but the provincial attorneys general
had not indicated any support for defence counsel’s
arguments in any manner.

238 (1974) 18 C.C.C. (2d) 51s6.
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followed Pelletier;24° and those which did not2+4',
Primarily, the courts in Ontario and Saskatchewan followed
the so called 'broad’ proposition which was gxpressed in
Pelletier: that there was an inherént jurisdiction in the
Dominion to enforce its laws .including criminal law. The
courts in Quebec and Alberta rejected this propositién,
although there was a consensus that the federal Attorney
General could enforce all of its laws other than criminal
laws. The approach of the courts at this time was that
there was a concurrency in prosecutorial authority in
relation to non;criminal law based offences, for example,
offences under the Customé Act. The provincial attorney
general had jurisdiction to prosecute based‘on provincial
legislative competence over the administration of justice
whileathe federal Attorney General had authority to L
prosecute in non-criminal matters becJuse of the federal
Parliament’s executive authority. Concur;ency led to
technical problems, such as the neceséity for preliminary
determinations as to whether the proceeding had been

240 See for example Regina v. Betesh (1975) 35 C.R.N.S. 238
Ont. Co. Ct.;; Regina v. Pfeff?r et al. [1976] ? ij.R. 452
B.C. Co. Ct.); Regina v. Dunn (1977) 36 C.C.C. (2d) 495

(

( .

(Sask. -C.A.), [1979] 5 W.W.R. 454 (Not overturned by
§.C.C.); Regina v. Guenot, Kocsis and Lukacs (1980) 51
C.C.C. (2d) 315 (Ont. C.A.7J. : .

Z41 See for example Regina v. Pontbriand (1978) 1 C.R. (3d)
97 (?ue. C.A.); Regina v. Hauser [1S77] 6 W.W.R. 501 (Alfa.
C . : v

?‘ See for example Re Knechtel (1975) 35 C.R.N.S. 185

AL
2

B.C.S.C.) or Regina v. Mclarty (No. 1) (1978) 40 C.C.C.
(2d) 69 where counsel purported to act under the authority

of both the Attorney General of Canada and the Attorney
General of Ontario. .
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The approach of those courfs which followed Pelletier

was to ask two questions: first was the offence a Code or
non-Code offence? and second, if it was a Code of fence, was
it based in a non-Code substantive offence? In‘comparison,
the apbroach of the courts jn'Quebec,and A]befta, which did
not follow Pelletier was to ask: was the offence based on
the criminal law power? If so, then the federal Attorney
General could not prosecute.

Many of the decisions which distinguished Pelletier did

so on the Basis of factual differences. Re Knechtel243 was

a case where the British Columbia Supreme Court found that
the proceedings were not instituted atvthe'instance of the
Attorney Geﬁeral of Canada. Mr. Jistice McKenzie noted that
the information was sworn by a police officer of the
Vancouvér Police department. The Attorney Generalffor
British CQJUmbia did not intervene.244 The Attorney General
of Canada was excluded from acting as the prosecutor by

" reason of a technical reading of the provisions of section

243 (1975} 35 C.R.N.S. '185. ,

244 "Prior notice had been given to the Attorney General of

Canada and the Attorney General for the Province of British

Columbia that a constitutional question would be raised in

these proceedings. The Attorney General of Canada was

represented by counsel but the Attorney General of the

province did not intervene." Id. at 187.

245 "We are dealing with a penal statute and it must be&
strictly construed. To draw an inference that the
police officer had a standing warrant from the federal
government to institute a federal prosecution would, in
my view, be arbitrary and perhaps the fulfillment of an
unconscious wish not to disturb a time-honoured practice

_rich in common sense.
The language of the definition of "Attorney
General" in s. 2 of the Code proclaims e -hatically that
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but it appears that Mr. Justicg McKenzie would have followed
Pelletier had the statutory reguirements that the
proceedings be instituteq at the instance of the Government
of Canada been fulfilled: |

"No one would chai]enge the right of the agent of

the Attorney General for Canada to appear as

prosecutor so long as he is there to conduct

proceedings "instituted at theAihstance of the.

Government of Canada".24¢

Similarly in Miller v. The Queen?4? where charges'were
laid under the Criminal Code and under the Bankruptcy Act
Mr. Justice Lajoie of the Quebec Court of Appeal held that

the charge?48 under the Criminal Code was a nullity by

»

virtue of section 2. The charges under the Bankruptcy Act .
were validly prosecuted byuthe Deputy Attorhey General of

Canada?4°9

- m e e e e m e = -

245(cont’d)such an inference should not be drawn. As I read
~it, the intention of Parliament was to yield up to the
provinces in a general way the conduct of criminal

~ proceedings in this country but at the same time to
reserve-unto the Attorney General of Canada the right to
prosecute certain cases in which Canada has a special
interest."” ‘Id. at 190.

246 Jd. at 192. - v

247 (1976) 30 C.R.N.S. 372 27 C. C C. (2d) 438 -(Que. C.A.).

Leave to appeal to the S.C.C. refused (Martiand, J., -

Ritchie, J. and Dickson, J., as he then was) May 5, 1975.

248 "350. Every one who, '

(a) with intent to defraud his creditors,

(ii) remove, conceals or disposes of any of his property, or

is guilty of an indictable offence and is liable to :

imprisonment for two years.

249 "In my opinion, the Parliament of Canada itself, by the
definition it gives to the words "Attorney Genera]"
deprives its own Attorney General of Canada of any power
to lay charges or to prosecute them where they relate to
violations of the Criminal Code ... .
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The Coqrt’s reading of section 2 excluded the federal
Attbrney General from prosecuting Criminal Code offences.
The proéecutor in this case should have been authorized to
act as the‘agent for both the federal Attorney General and
the Attorney General of Quebec to overcome the‘restrictidn
in section 2. |

. ! -
The British Columbia Supreme Court misinterpreted

Miller in' the case of Re Mi]lér'and Thomas.?25° It must be

249(cont’d)On the other hand, it is my opinion that the
charges laid in case 71-7209 by the Deputy Attorney -

+ General of Canada for proceéedings under the Bankruptcy
Act, are valid although they would have also been valid
if they had been laid by the Attorney - General of
Quebec." Id. at 446, 447, o

250 (1975) 23 C.C.C. .(2d) 257 (B.C.S.C.). Re Miller and :
Thomas was a motion for certiorari to quash an authorization
to wiretap the private communications of the ‘accused. In
Re Miller and Thomas there was some question about which
attorney general should have provided the special
designation to the agent. The applicant for the wiretap
authorization was designated as an agent of the Attorney
General of British Columbia. The offence alleged was
conspiracy to mutder. On a careful reading of section
178.12 of the Criminal Code, _ :
- "178.12° (1) An application for an authorization shall be
made ex parte and in writing to a judge of a superior

- court of criminal jurisdiction, or a judge as defined in
section 482 and shall be:signed by the Attorney General
of the province in which the application is made or the
Solicitor General of Canada or an agent specially
designated in writing for the purposes of this section
by

(a) the Solicitor General of Canada personally, if
the offence under investigation is.one in respect of
which proceedings, if any, may be instituted at the
instance of the Government of Canada and conducted
by or on behalf of the Attorney General of Canada,
or .
(b) The Attorney General of a province personally,
in respect of any offence. in that province,
and shall be accompanied by an affidavit ..." :
Mr. Justice Anderson held that the designation by the
Attorney General of British Columbia was valid since it
referred to offences other than those which could be
prosecuted by the federal Attorney General.
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remembered that Mi]ler.was distinguished from Pelletier on
the factual basis that the charge ‘n Miller was a i
eubstantive offence under the Criminal‘Code. Because,tﬁe
offence chapgedtin Miller did not relate to any federal .
legislation outside of the quminal Cede{ section’2 of”the
Code prohibited any presecution by the federal Attorney

- General. No action by the federal Atterney General was in

question in Re Miller and Thomas-a}thoughithe constitutional
validity of section 178.12 of the Criminat Codé was
questioned. | '

Mr. Justice Anderson réeviewed thHe position of the
Ontario Court of Appeal in Pelletier25' and that of the
Quebec Court of Appea] in Miller252 He was of the op1n1on :
that‘Pelletier decided that "the Attorney General of Canada
may institute proceedings in any Province in Canada for any
.“offence committeé undeb,any federal statute, including the
Criminal Code."253 In fact Pelletier held that the federal
"Attorney General could prosecute any offence which was "in
subetance a charge in respect of a federal statute other
than the Code" 254, Mr. Justice Anderson algo concluded that
Miller stood for the proposition that the prov1nc1a1
attorney.general may prosecute any.offence "committed under
any federat'statute in the Province," while the Attorney
General of Canada may prosecute any offehce eommitted under
a federal statute, other than the Cr1m1na1 Code. It is

------------------ ‘

251 (1974) 18 C.C.C. (2d) 5186.

252. (1976) 30 C.R.N.S. 372, 23 C c.C. (2d)‘257.
253 Re Miller at 274. ,

254 Pelletier at 539.
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o
important to note that the result reached in Miller and
Pelletier is actually the same, that is the federa]_Attonney
General may prosecute all federal non-Code offences. The
only difference between Miller and Pelletier was that in _
: M111er the offence charged-was a substantive offence foundl
'1n the Code ‘wh1le 1n Pelletier the offence of\ggpseracy/
@ depended ‘upon a substant1ve offence found in an‘act other
than the Crimihal Code. . However, Mr, Just1ce Anderson
reached the concluston: |
"that Miller was correct. I am also of the opinionf\
wtthﬁrespect, thatfit was not necessary'for Estey.‘
J.A. (as he then was), to deal'with‘abstracta |
;questions of law'which were not required to be
decided. All that was necessary for him to find, - as
‘he did find, was that the_Attorney General c% Canada
could prosecute a conspiracy to violate s. 4(1) of
- the Narcotic Control Act".25s " - ‘/
v Further, Mr. dust1ce Anderson expressed the op1n1on '
that the attorney general of the prov1nce cou]d not be
| prohibited directly or indirectly from tnvest1gatrng and
proseguting'all Criminal Codehoffences;funless the national
interest was involved. An”argument~can-be hade.that the . ~
prosecution of criminal law is by ‘definition aimatter oter
<nationa} interest sinoe uniform enforcement isfreduired to -

1have a nat1ona] system of @minal law in Canada as was

envisaged by the Fathers of Confederat1on when they prepared

\

255 Re M1]]er ‘and Thomas (1975) 23 c C.C. (2d) 257 at 280.
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[

the Constitution Act, 1867. - When a criminal offence is
committed, it is a crime againét all of the people of Canada
because the Parliament of Canada, as representative of all
of the citizens of Canada, has legislated that the offence
beia crime. A crime, such as a robbery, may actually affect
only the individual victim, buf a crime by'definition is
aginst the statg as a whdle: not just one individual or one
community or even one province, but every person in Canada.
For this reason, the enforcement of Criminal Code offences
is national in scope. .

Thé confusion that was developing fror. courts’
interpretations of Miller and Pelletier lec tc uncertainty
at lower court levels: | | O

"The difficulty lies in attempting to reconcile the

decision in Regina v. Pelletier with thg‘reasoning

in Miller v. The Queen ... That decision [Miller]

was followed and the reasoning expreéssly approved in

Regina v. Hancock and Proulx [1975] 5 W.W.R. 606.

Similarly, the reasoning in the Miller case was

preferred by Anderson, J. in Regina v. Miller and

Thomas L:. The\anguﬁenfiis that by the reasoninguin
~those cases, the definition of Attorné} General in
X"f J'si 2(b) has sfripped the federal Attorney General of
authority in the prosecution of'matters under the ‘
Criminal Code."256 .

ZSG)ngng v. Pfeffer et al. [f976] 5 W.W.R. 452 (B.C. Co.
Ct.). '
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1

:hat the federal Attorney “~iheral could prosecute non-Code
offences. Section 2 of the Criminal Code statutorily
provided for these prosecutions. From a constitutional
standpoint, this position was suppor ted primarily on the-
basis of the inherent right of the federal government to
enférce federal legislatioa but also to some extent it was
supported by a 'national dimensions’ theory. 257

Both of these theories would also support the right of
the federal government to enforce Criminal Code offences,
since there is no difference between criminal offeqces‘
created within acts other than the Criminal Code and those
offences that are enacted in the Criminal Code. This
limitation which prevents the‘federaT Attorney General from
proschting Crimihal Code offences is the result of the.
wording of se?tion 2 of the Crihina]'Code. The position of
tHe.federa] Attorney General was noi held to be exclusive in
non-Code prosecutions but, in any given prosecution, it |
wou 1d pe paramount. The logical conclusion to be derived
from the proposition that the Attorney General of Canada may
prosecute all non-Code federal offences - as defined by
section 2 of the Criminal Code -lis that the federa])
Parliament may valid]y legislate to remove this fetter. \The

distinction between Code and non-Code offences drawn by most
. R

------------------ - \

257 See for example Pelletier at 542: _ '
“... it may then be found [respecting criminal
prosecutions] that a matter of national concern arises
as in Joronto v. A.-G. Can. (1945) 85 C.C.C. 1, [1946] 1
D.L.R. 1, [1946] A.C. 32. In such event, the "Peace,
Order and good Government" power and responsibility of
the central Government applies, "
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courts 'to this point258% was not based\?n the theory that

‘Code of fences were created pursuant to the federal power

. over criminal law while non-Code offences were created

pursuant to other heads of power. Generally, offences under
the Combines Investigations Act, Immig-ation ‘ct, énd
Narcotic tontrgl Act, for example, were rconsidered to be
criminal law éf}ences.

The confusion surrounding Pelletier and Miller was
compounded when’the Alberta and Quebec‘Courts of Appeal

rendered their decisions in Regina v. Hauser259 and

Regina v. Pontbriand, 26° respectively.26' For the first time
since Yuhasi262 courts were differentiating between criminal
law offences and offences based in other areas of federal
1egfslative coﬁpetence: i
"Affer careful consideration of the relevant
legislation, of the legislative history, of the

“practice and of the apparent entrenching effect of

s. 135. I have come to the conclusion that any

258 The line of cases exemplified by Regina v. Yuhasz(1960)
128 C.C.C. 172, where prosecutions by the federal Attorney
General were characterized as being "civil’ in nature are in
ooposition to this point. v

259 [1977] 6 W.W.R. 501.

260 (1978) 1 C.R. (3d) 97. The accused, a practising member
of the criminal bar of Quebec, was charged with five counts .
of substantive offences under ss. 4 and 5 of the Narcotic
Control Act (trafficking and importing offences) and five
allegations of conspiracy to commit those substantive

offences.

261 Chief Justice Hugessen in Pontbriand Id. at 106,
expressed. this feeling of confusion: "It is my unenviable
task to decide now a question of great constitutional
significance, on which widely differing opinions have been
expressed by various courts of ar, 2al and which is presently
pending before the Supreme Court of Canada".

262 (1960) 128°C.C.C. 172.
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attempt by Parliament to vest in the federal .

Attorney General the supervision and control of the

ordinary criminal process is ultra vires as being

legislation in relation to the administration of

Jjustice in the province. ... As long as Parliament

does not interfere with the provincial Attorney ﬂ

General’s overriding privileges of supervision and

control of the process ... what it [Parliamentj has

'purported to do is to create another "Attorney

General", whose powers are in certain circumstances

coterminous with those of the provincial Attorney

General." 263

This view was also put forward by Chief Justice

McGillivray in the ﬁajority decision of the Alberta Court Qf
Appeal in Reg{na v. Hauser 264, The accused had been chargéd
~with poésession of a narcotic for the purpose of trafficking
contrary fo the Narcotic Control Act, s. 4(2). The

263 Pontbfiand at 108, 110. The late Chief Justice Laskin

" .in Canadian National Trangportation Limited and Canadian

National Railway Company V. Attorney General of Canada 49
A.R. 39 at 47 discussed s. 135:
"Since the Province of Canada was to be separated into
two Provinces of Ontario and Quebec, provision had to be
made for maintaining the power and authoritv of certain
executive officers "until the Legislature c¢. Ontario or
Quebec otherwise provides", as set out in s. 135. This
section, [was] specially tailored to the preconfeder-
ation Province of Canada ..." _
Up to the time of Confederation the Province of Canada had
had two Attorneys General - the Honourable G.E. Cartier was
Attorney General East, and the Honourable John A. Macdonald
was the Attorney General West. Section 135 would have
permitted these ministers to remain in office until other
provisions were enacted. There can be little doubt that
this was one of the provisions required for the change from
a colony to the confederated union.
264 [1977] 6 W.W.R. 501.
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indictment'was preferred by an agent foh the Attorney
General of Canada. An application for prohibition was
dismissed?65. The Alberta Court of Appeal allowed the
appeal and granted the order for prohibition. This was the
first time a provincial attorngybgeneral had intervened to
support a challenge to the federal Attornéy General’s
authority to prosecute. Prior to 1977, no provincial
attorney general had taken any position, either in favéur of
or against the argument that section 2 of the Criminal Code

was u]tﬁa vires the Parliament of Canada. It is difficult

to undérstand why it took almost ten yeaﬁs after the
amendment to the Criminal Code before the provinces
presented an argument against its validity. This objection/
appears to have.been a part of the overall hosti]ity‘betweeﬁ
the provinces and the federal Government that deve loped ip
thé late 1970s. FurtHermore. there would appear to be
evidence?66 that the provinces had acquiesed to federal
prosequtions for seventy years Pefore they intervened in

Hauser to present the )positién”“of>the provinces.

265 Unreported Alberta District Court decision, 1976.

266 For example Re Knechtel (1975) 35 C.R.N.S. 185 where Mr.

Justice McKenzie of the Supreme Court of British Columbia

refers to a period of almost seventy years when agents for

the federal Attorney General prosecuted drug offences

unchallenged: <
“In_due course the federal prosecutor appeared in th
provincial courtroom traditionally reserved for the
hearing of "federal cases". All of this was in
conformity with normal practice. Federal prosecutors
have appeared in court to prosecute drug offences since
Parliament first enacted drug abuse legislation in 1908
and they have appeared unchallenged as agents of the
Attorney General of-Canada." '




121

The Cdurt of Appeal, with Justices McDermid and Haddad
dissenting, held that the Narcotic pontrol Act was
legislation in relation toa criminal matter. They also
held that the prosecution of criminal matters fell squarely
within section 92(14) of the Constitution Act, 1867, the
administration‘bf justice power: Chief dustiée McGillivray
with Mr. Justice Lieberman concurring, stated that he agreed
with Pé]letier to the extent that proéecutions by the
federal Attorney General under federal statutes not based on
the criminal law power were within federal'jurisdictipn: .

"Wifh this expression I agree to the extent that jt

relates to the enforcement of fzderal sfatufés other

than those which are in substance criminal law."267
This distinction between criminal law offences and
non-criminal law offences was consistent with the view that
the only interaction in this area was between section |
82(14), the administration of justice and section 91(27),
the criminal law power. The distinction between Code and
non-Code offences was arbitrary and had no constitutional
basis since criminal law is not restricted to Criminal Code
offences. If the provisions of section 2 of the Criminal

Code are intra vires, then the Parliament of Canada could

also legislate to have the Attorney General of Canada
prosecute offences under the Criminal Code.

Regina v. Hauser26® was the first case to be appea led

267 Hauser [1977] 6 W.W.R. 501 at 520.
268[1979] 1 S.C.R. 984.



122

Jjudgment did not settle the question of whether the Attorney
General of Canada could prosecute criminal law. Thé\\
' majority decision that the Attorney General of Canada could

prosecute offences based on federal heads of power other

_.-than the criminal law was not new law. The ma jority

judgment of Mr. Justice Pigeon with Justices Martland,
Ritchie and Beetz concurring;: the separate opinion of Mr.
dustice'Spence; and the dissent of Mr. Justice Dickson, as
he then was,'with M;. Justice Pratte concurring, all held
that thehfederal Attorney General could prosecute
non-criminal law offences. The majority decision held that
the Narcotic Control Act was not criminal law and
accordingly, the Attorney General of Canada could pros;éufe.

Mr. Justice Spence followed Pelletier and was of the
opihion that all federal laws could Se enforced by fhe
Attorney General of Canada.26? Mr. Justice D1cKson held that
the Narcot1c Control Act was legislation passed pursuant to
the criminal law power, therefore, only the provincial
attorney génena] could prosecute: |

"Accepting, as I thinklone must that the Narcotic

Control Act is criminal legislation, it follows from

what has gone before'that:provincial supervisory

power is maintained in respect of prosecutions of

foences under that Act."270

268 "If the legislative field is within the *enumerated heads
in Section 91, then the final decision as to administrative
policy, 1nvest1gat1on and prosecution must be in federa]
hands." Id. at 559.

270 Id. at 610.
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At no pointl.in the earlier proceédings, either in the
District Court or in.the Court of Appeal, had the issue of
whether the Narcotic Control Act was criminal law been
seriously considered. All parties had conceded that it was
"~ oninel law. In fact, in none of the cases?’' prior to

mer  which raised the same issue of prosecutorial
e..nori.  for = ug offences, had the validity of the
warcr."1c Contro® Act as criminal law ever been questionedi
Mr. ¢ tice ickson had suffﬁcient authority before him
requiring him to hoid that the Narcotic Contro1:Act was

criminal law.272 In fact, over 25 years earlier, the Supreme

Court of Canada in Industrial Acceptance Corp. v. The
ueen??3, had upheld sections of the predecessor act, the

Opium and Narcotic Drug Act27*4 as being intra vires the

Parliament of Canada because they were valid criminal law
enactments} Mr. Justice Pigeon commented that he did not
accept these previous statements by the Supreme Court of
Canada as conclusive, since he relied on the assertion thaf
it wés "conceded on behalf of the appellant that the Opium

and. Narcotic Drug Act 1828 is, in pith and substance criminal

271 For example Miller (1875) 23.C.C.C. (2d) 257: Re
Knechtel (1975) 35 C.R.N.S. 185; or Regina v. Dunn [1977] §
W.W.R. 454, : '

272 The following cases are cited by Mr. Justice Dicksdﬁ as
having upheld the Narcotic Control Act as criminal law:
Dufresne v. The King (1912) 5 D.L.R. 501 (Que. K.B.): Ex. p.
Wakabayashi, Ex, p. Lore Kip [1928]) 3 D.L.R. 226 (B.C.S.C.i;
Industrial Acceptance Corp. v. The Queen [1954] S.C.R. 34:
andBeaver v. The Queen[1957] S.C.R. 531, Sie Hauser at. 605

to 610. ’
273 (1953) 107 C.C.C. 1.
274 5.C. 1929, c. 49.

1}
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law ..."275. He considered that the guestion of
characterization of the Narcotic Control Act as an exercise
of the criminal law power, had not been conclusively

_ determined. Mr. Justice Pigeon .only considered

4
- Industrial Acceptance 276 and no attempt was made to

distinguish any of the other authorities cited by Mr.
Justice Dickson. Since tHese other authorities, including

Beaver v. The Queen?’7, were not distinguished by Mr.

Justice Pigeon, their status became unclear. In fact, it
would appear that these adthoritiés were ignored simply
‘because they would Eave been difficult to distinguish.278
It would appear that the major factor which induced Mr.
Justice Pigeon to reach the conclusion that the drug
legislation in auestion wés,not criminal law was that it was
"“control" legislation rather than "prohibitory"fg | -
legislation. He stated:
"The history of the drug control legislation, as its
general scheme, shows ir my view that it is what the
English title calls it: an act for the control of
é;;COtiC drugs.
The first statute was passed in 1908 (7 & 9.
Edw. VII, c. 50). It prohibited the importation,
manufacture and sa]e»of opium for other than
medicinal purposes. It was designed to put out of~

275 Hauser at 553. ‘

276 (1953 107 C.C.C. Tt.

277 (1957) 118 C.C.C. 129, [1957] S.C.R. 531.

278 Elliot, Robin. "Notes - Regina v. Hauser" (1979) 14
Uu.B.C. L.J. 163 at 180.
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business a few opium merchants in British Columbia
who were cperating under municipal licenses
It does not appear to me that the fact that the

specific drugs with which we are concerned in this

case are completely prohibited, alters the general

character of the Act which is legislation for the

proper control of narcotic drugs rather than é

complete‘prohibition of such drugs. "278
Viewed from Mr. dustlce Pigeon’s perspective, many offences
previously thought to be cr1m1na] in nature are not cr1m1Ha]
at all because therei1s not a complete prohibition of the
activity. For exampte; even the sections of.the Code which
define murder ’'permit’ the taking of another’s life in
circumstances of self-defence?28°. This decision brought
into issue many of the sections of the Criminal Code which
were commonly thought»ot as control legislation - gun. Q
control is a good example28?, u

Equally as unfortunatelwas Mr. Justice Pigeon’s test
for justifying the Narcotic. Control Act as being enaéted
pursuant to the peace, order and good government clause of
section 91. ‘In essence, Mr. Justice Pigeon asked whether
the Narcotic Control Act was a ‘'new’ area not enumerated in
either section 91 or section 82. Mr. Justice Beetz in
Anti-Inflation Act Reference?82 get out two clear tests for

- r e rm r meE .- ---a

278 Hauser at 553 to 555.

280 ETliot "Notes - Regina v. Hauser" . =~

281 See for example Regina v. Pattison; Regina v. Metcalfe
[1981] 1 W.W.R. 141 and Re Motiuk and the Queen (1981) 60
C.C.C. (2d) 161 where this argument was unsuccessful.

282 (1976) 68 D.L.R. (3d) 452. .
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the peace, order and good goveenment poWer. Briefly stated
they are, first: the emergency power which by definition
must be legislation in regard to a problem of a temperary .
duration; and second: new categories of subject matters that
did not fall under any enumerated head in s. 92, and fn
particular were outside the scope’of s. 92(16), matters of a
local nature, and also matters that did not fa)] within any
of the enumerated heads'of'§.>91.

. Hauser has been criticized2#3 for its novel approach to
constitutional principles and policy considerations. Mr.
Justice Dickson described the Supreme Court of Canada as __

being in the position where: "A constitutional modus v1veﬂd1

is necessary in order to accomodate both levels of
government"284, In their effort fo accomodate both levels
of government, the majority found it necessary to
recharacterize the Narcotic Contrel Act by holding that it
did not depend on s. 91(27), the criminal law power, for its
constitutional basis. In the process of recharacterizing
the Narcotic Control Act as a non-crimina1,fedefa] statute, -
Mr. Justice Pigeon’s judgment called into doubt the three

part test traditionally used to define criminal law285
28" See for example Robin Elliot. "Notes - Regina v. .
Hauser". (1979) 14 U.B.C.L.J. 163; Francis C. Muldoon “The
ueen v. Hauser: a Saga of the 01d Federal Cougar and the
~ Provincial Sheep."” 10 Man. L.J. 3:301; William Henkel "Case
Commenég and Notes: Regina v. Hauser" (1980) 18 Alta L.
Rev. 265. ’
284 Hauser(1979) 26 N.R. 541 at 599,
285 This test was:
1. criminal law proscr1bes a part1cu1ar act or omission:
Proprietary Articles Trade Ass’'n v. Attorney General of
Canada [1929] S.C.R. 409; [1931] A.C. 310.
2. criminal law prescr1bes penal consequences in the
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by adding the additional qualificafion that criminal-law be
exclusively prohibitory rather than "control" legfslation.
In an effort to reach a decision that céreful]y avoided the
true issue before the Court, the majority also created

uncertainity regarding the definition of the peace, order

and good government clause.286

Finally, the Supreme pourt of Canada’s decision in
Hauser must be recognizéd ?s an attempt by the Court to
acc&hodate the polarized pbsitions of the federal government
and the provinces. Their decision meant that neither. side

actually lost, it was'as'ii the result had been achieved

285(cont’d)event of a breach: Proprietary Articles Trade
Ass’'n Ibid.
3. criminal law must serve a typically criminal purpose:
Reference Re Section 5(a) of the Dairy Industries Act
(Margarine Reference] [1949] S.C.R. 1. .
286 Hauser has never been overruled regarding what was said
about the peace, order and good government power. . Mr. .
Justice Pigeon also enunciated a 'gap’ test for peace, order
and good government that allows every subject matter which
did not exist in 1867 to fall under the ace, order and
good government clause, or matters of merlely local nature. -
s. 92(16). Mr. Justice Dickson contrar o his position in:
Hauser that the tests for peace, order and good government
were those enunciated in Anti-Inflation Act Reference [1976]
2 S.C.R. 373, applied this 'gap’ test from Hauser in Wetmore
(1983) 49 N.R. 286 at 293, but held that Food and Drug
legislation was not a "genuinely new" problem that "did not
exist at the time of Confederation”. The particular section
of the Food and Drug Act which was considered in Wetmore was
~in relation to adulteration of drugs. Mr. Justice Dickson,
as he then was, commented that it "can be traced back not
only through the early nineteenth century but all the way -
back to the Statute of the Pillory and Tumbrel and of the
Assize of Bread and Ale 51 Hen..III, stat. 6 which was
enacted in 1266." The continued approval of this test from
Hauser leaves the characterization of such provisions of the
Criminal Code as wiretapping - a genuinely new problem since
1867 or computer crime another genuinely new problem not in
. existence in 1867 - subject to the argument that they are
provisions passed under the peace, order and good government

clause,

.://"
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through the process of politicarl negotiaticns. By
sidestepping the question, the Supreme Court of Canada
failed to address the issue of whether section 891(27) and
Section 92(14) do cohf]ict Future cha]]enges to the
authority oﬁ\the federal Attorney General s prosecutor1al )
ipower were 1nev1table given that the Hauser decision could
anly ‘apply to the Narcotic.Control Act. The question of
authority;to prosecute Food and Drug Act otfences, Combines
Investigation Act offences. and Custoﬁs Act offences, for
example, was not resolved by the judgment:in Hauser.

Mr. Justice Dickson, as he then was, gave a lengthy and

considered dissent in Hauser. He utilized the test for

peace, chder and good goverhment from Re Anti-Inflation.
'2 Act?87 and held in Hauser that the Narcotic Control Act was
:not enactedfpuhsuant to that powef. Mr. Justice Dickson'o
recognized the _executive author1ty of the federa] Parl1ament
to enforce federal laws other than criminal law: S e
"I am quite prepared to accept the proposition that, ~
in respect of heads of federal power other than Head
27, there may be implicit and 1nherent powe:§“’ -
'res1d1ng in: the federal execut1ve to enforce the
Acts va]1dly enacted by Parliament such as Revenue,
Customs, Fisheries, and‘BanKruptcy statutes .and

regulations."288
Mr. Justice Dickson accepted the argumeht of the provinces

in his dissenting judgment in Hauser. This argument-is that

287 [1976] 2 S.C.R. 373.
288 Hauser (19789) 26 N.R. 541 at 575.
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in section 91(é7) the criminal'law refers to the substantive
criminal law and the reference to- cr1m1na] procedure is.
"“1#mited to the right to define the form or manner of
conducting criminal prosecutions” ., 288 Sect1on 92(14).
' "... the administration of Jjustice, embodjes.the
‘right to direct the jodicia] orocess,by which are
enforced, in accordance with prescribed federal
procedures, the rights and dut1es recogn1zed by.
7va11dly enacted federal criminal law. It lncludes
control over ‘putting the machinery of the criminal
~courts in mot1on and tak1ng the requ1s1te steps to
‘prosecute those accused of crime, as well as
discretion exercised in terminating criminal
'process."29° “ o o ‘. v‘-'v . .
The provinces’ position was and is, that the administration'
of justice contains an’implicit reference to crimiha]
justice Because of this special nexus between the
‘administration of Just1ce and the enforcement of cr1m1na1
Jjustice, the‘d1st1nct10n between offences based on the
criminal law power and offences#based on other federal heads
.of power became very fmportant. However, this distinction
is not logically borne out by the ﬁcrds of section 92(14).
If "justice" includes criminal Justlce, it surely 1nc1udes
the enforcement of all other (non cr1m1na]) Just1ce
According to this interpretation, the federal Attorney
" General should not have author1ty to ‘prosecute any offences '

- e m - m - -—-——— . -

283 Hauser at 581
280 Jphid.
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contained in federal legislation. This approach, which

divides the prosecutorial authority be tween criminal and

non-criminal federal legislation, has led to the

_recharacterization of numerous acts and of individual

sections of acts.

PalP

J

Recharacterization cases
Within one week of the decision in Hauser?f' being
rendered, the issue of the proper characterization of an

offence was before the British Columbia Supreme Court295.

In this éése, Regina v. Waiden (No. 1),293 as with

Reging V. Parrofzg‘ which followed in November, 1879,
sections of the Postal Services Continuation Act were
breached. The Postal Services Continuation Act did not
contain any offen;e provisions and'therefore the charges
were laid under s. 115 of the Criminal Code.2?5 The argument
before tHe courts was whether Parliament, by“defining and
placing an.offence within the Criminal Code, had made it
criminal conauct and not a '‘mere’ violation of federal
legislation. Parrot contravened section 3(1) of the Postal

Services Continuation Act286 by not advising Postal Union

281 Jbid.

282 Regina v. Walden (No. 1) (1979) 8 C.R. (3d) 255.

293 Ibid. )

294 (1980) 106 D.L.R. (3d) 298 (Ont. C.A.).

295 Section 115 "Every one who, without lawful excuse,
contravenes an Act of the Parliament of Canada, by wilfully
doing anything that it forbids or by wilfully omitting to do
anything that it requires to be“done is, unless some penalty
or punishment is expressly provided by law, guilty of an
indictable offence and is liable to imprisonment for two
years". .. : !

296 §5.C. 1978-79, c. 1.

o

.
P
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members that they were required by law to return to work.
The Ontario Court of Appeal held:
"The placing of this section in the Criminal Code
does not, ipsg facto, make it criminal 1egislation
for the purposé of the question presented by this
appeal. The purpose of the section must be ]ooked
at and, once it is acknowledged that such a section
could have been enacted as an integral partAof'the
Postal Services Continuation Act, any doubt as to
the power of the Attorney General of Canada to
prefer the indictmeht is, in our view,
dispelled. " 287
Once th= court found as a fact that the offence was based in
a fede 1 statute which was valid under aﬁother head df

power in section 91, Hauser298 was applied and the

indictment by the Att-rney Génerai of Canada was upheld.

Recharacterization of an offence previously considered

to be criminal occurred in the Ontario Court of Appéal 2

‘decision in Regina v. Hoffman-LaRoche Ltd.2%%. The accused

was charged with contravening s. 34(1){(c) of the Combines

"Investigation Act (a breach of the unfair competition

provisions). Mr. Justice Martin, in his judgmeni for the
Court, upheld the decision of Mr. Justice Linden at trial.
He decided that the Attorney General of Canada had the

authority to prosecute combines offences for two reasons:

297 Regina v. Parrot (1980) 106 D.L.R. (3d) 298 at 311.
288 71979) 26 N.R. 541. .

299 (1981)°33 0.R. (2d) 694.
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first, the Court rd}ed that Pe. =tier had never been
bverru]ed3°° theréfore the federal Attorney General could
prosecute criminalélgw offences; and alternatively, the
combines legislétién'could be characterized as trade and
commerqe legislation?©' and following Hauser the Attorney
General of Canada couid prosecute.-

This procedure\of recharacterization was approved and
utilized by the Supreme Court of Canada in The Queen v.
Aziz.3°% In Aziz, the accused was charged with conspiracy to
import drugs contrary to subsection 5(1) of the Narcotic
Control Act, thereby committing an indictable offence
contrary to s. 423(1) of the Criminal Code. This was
basically the same issue that had been before the Ontarié?
Court of Appeal in Pelletier. Mr. Justice Martland stated:

" ... the mere fact that it appears as a general
provision in the Criminal Code [s. 423] doeé not
affect its constitutional validity. ... While it is
true that conspiracy is, in itself, a crime distinct

from the unlawful act to which it relates, we are

300 Id. at 718 _
"The decision in R. v. Pelletier , supra, has been
followed by the Saskatchewan Court of Appeal in Regina
v. Dunn et al. (1877) 36 C.C.C. (2d) 485 [52 c.C.C.
(2d) 127 S.C.C.]1 ... It -has not been overruled by any’
judgment of the Supreme Court of Canada, and I have not
‘been persuaded that it was wrongly decided."”
See also Regina v. Guenot, Kocsis and Lukacs (1980) 51
C.C.C. (2d) 315.
301 Jd. at 735 g
"The legislation in question must be viewed as a whole
and classified and if viewed as a whole, it may be
constitutionally supported under s. 91(2) as the
regulation of trade affecting the whole country ...
302 (1981) 35 N.R. 1. .
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entitled, in deaiing with the constitutional issue

before us, to give consideration to the nature of

the conspiracy."303
Once it was determined that the natﬁre ot the conspiracy was
a vio]ationAof an act other than the Code, the decision in
Hauser was followed and the Attorney General of Canada was
found to have_the authority to prosecute.

There are numerous reasons for criticizing the process
of recharacterization of offences and whole acts. The
difficulty and timg delay in bringing a preliminary
application in order to determine whether an offence is
being validly prosecuted by the federal Attorney General
#n]y adds to the congestion of the courts. Although
Arevious judicial determinations régarding the
characterization of a federal offence should not be blindly o
adherFed-to, the courts should not overturn precedent
without regard to the resultant confusion it may cause in an
otherwise settled area of daw. In the final analysis,
recharacterization was only a means to an énd, that end
being a finding>that the Attorney General of Canada had
prosecutorial authority in relation to federal statutes
enacted under heads of power othér than section 91(27).

Whenever judicial reasoning disregards previous deqisions to
the extenf that Mr. Justice Pigeon dfd in Hauser it needs to
Be condemned.» When a court uses this approach ‘to achieve a

convenient result, it completely fails to deal with the real
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issues before the court and creates inconsistencies in the

case law. .

Recognition of the Federal Role in Criminal Prosecutions
“This period of re-examination of '‘criminal’ offences
appears to have come to-an end with the Supreme Court of

(. . . . . ..
Canada decisions in Canadjan National Transportation Limited

and Canadian National Railway Company v. Attorney General of

Canada; Canadian Pacific Transport Company Limited and

Paulley v. Attorney General of Canada and Attorneys General

fof Qntario, Quebec, New Brunswick, British Columbia,

Saskatchewan and Alberta3°+4 and Wetmore, Kripps Pharmacy

Ltd. and Kripps and Attorneys General of Ontario, Quebec,

New Brunswick British Co]umbia, SaskatchewanJ Alberta

(intervenants).3°5 Wetmore was a case which raised issues

identical to those in Canadian National Transport. Wetmore

and Canadian National Transport were heard together and the

Supreme Court of Canada released their decisions in these

two cases on the same day. The Supreme Court of Canada’s

decision in Canadian National %ransport clarified a number

of outstanding issues3©06

304 (1983) 49 N.R. 241, 49 A.R. 39,

305 (1983) 49 N.R. 286.

306 One of the uncertainities which this case clarified, was
in relation to the status the Ontario Court of Appeal
decision in Regina v. Pelletier, (1974) 18 C.C.C. (2d) 516.
On November 65> 1979, six months after its decision in
Hauser,[197qlfd S.C.R. 884, the Supreme Court of Canada
dismissed they’appeal of Regina v. Dunn [1978] 5 W.W.R. 454,
from the Saskatchewan Court of Appeal. The Supreme Court o
Canada stated only that they found no error in the :
"disposition made by the Court of Appeal". The decisions of
Mr. Justice Woods (Mr. JusticeiHall concurring) and Mr.
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regarding,the prosecutorial power in Canada.
An examination of the late Chief dusfice Laskin's

judgmenf in Canadian National Transport and the dissents of

Mr. Justice Dickson, as he then was, in Hauser and Wetmore
provide a complete analysis of the constitutional arguments
relating to the prosecutorial power in Canada. The majority

judgment307 in Canadian National Transport held that the

Attorney General of Canada may prosecute all federal
offences including those passed pursuant to the criminal law
power. In reaching this §onclusion, the late Chief Justice
Laskin relied on Pelletier3°8, the reasons of Mr. Justice
Spence in Hauser3°® and those of the Ontafio Court of Appeal

in Hoffman-LaRoche3 190,

The late Chief Justice Laskin held that there was no
- special nexus between s. 91(27) criminal law and procedure,
and s. 92(14) the administration of justice in regard to the
prosecutorial power: |
"Language and 10910 inform constitutional‘
interbr;¥5tion, and they are applicable in

considering the alleged reach of s. 92(14) and the

allegedly correlative limitation of criminal
) 398 (cont'd)Justice Bayda both followed Pelletier. The
—-0Ontario Court of Appeal had also stated that in their
opinion. Pelletier had never been overruled by the Supreme
Court -of Canada: See for example Regina v. Guenot, Kocsis
and Lukacs (1980) 51 C.C.C. (2d) 315 at 319, The majority
decision in Canadian National Transport, (1983) 49 N.R. 241,
(1983) 49 A.R. 39, approved Pelletier, at 49.
307 The late Chief Justice Laskin, and Justices Ritchie,
.Estey and MclIntyre.
308 {1974) 18 C.C.C. (2d) 51s6.
308 (1979) 26 N.R. 541,
310 (1981) 33 0.R. (2d) 694.
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procedure in s. 91(27). 1 find it difficult, indeed
impossible, to read s. 92(14) as not only embracing
prosecutorial authdrity respecting the enforcement
of federal criminal law but dia{ﬁishing the ex_ facie
,impaét.of s. 91(27), which includes procedure in
cr{minal matters. As a matter of language, there is
nothing in s. 92(14) which embraces prosecutorial
authority in‘respect of federal criminal matters.
Section 82(.14) grants jurisdiction err'the
administration of justice, including also the
constitution, mainténance and organization of civil
and criminal provincial courts. The seétion thus
narrows tHe scope of the criminal law power under
section 91, but only with respect to what is
embraced within "the Constitution, Maintenance and
Organization of Provincial Courts ... of Criminal
Jurisdiction". By no stretch of language can these
words be construed to include jurisdictibn over the
qonduct of criminal pr*osecutions.““1 R

The executive authority of each level of government flows

from the legislative authority as provided in sections 91

'_ahd 82 of the Constitution Act, 1867. There can be no doubt

that criminal law and procedure (excluding coufts of
criminal jurisdiction) are exclusively within the
jurisdiction of the Parliament of Canada and therefore the

execution of the criminal law as with all other federal law

311 Canadian National Transport 49 A.R. 39 at 49.
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should be within the conetence of the federal government
unless a specific provision was to be found»e]sewhere in the
Constitution Act, 1867. Section 82(14) does not expressly
include the execution of criminal law. The only express
reference within the wording of section 92(14) which has any
bearing on section 91(27)vis'that the "Constitution,
Maintenance, and Organization of Provincial Courts ... of

Criminal Jurisdiction” is an area of proQincia]
legislative competence.

It was also unfortunate that the late Chief Justice

- Laskin was not more specific when he approved the judgment

of the Ontario Court of Appeal in Hoffman-La Roche?®'2. The

Ontario Court of Appeal’s decision éontained referehces to a

transprovincial ‘aspect to the charged offence of predétory

pricing3'3. Mr. Jbstice,Maétin alluded to a national

dimension to federal prosecutions:
"It may be that some of the language of Estey, J.A.
[in Pelletier] and Spence, J. [in Hauser] is capable.
of supporting a wider view of the field in which
Parliament has concurrent jurisdiction with thé
Province§ fn relation to the enforcement of federal
enactménts creating criminal Offenqes than is
necessary for the decision in this case. Both the
]earned Justices-in the Eases before them were,

however, dealing with a federal enactment, the

312 (1981) 33 0.R. (2d) 694. |
313 Combines Investigation Act, R.S5.C. 1970, c. C-23, s.

34(1)(c).

-

-y
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Narcotic Control Act, which they considered was
direéted at conduct that was transprovincial or
national ig-its dimension.

I am satisfied that, at the least, Parliament

has concurrent jurisdiction with the Provinces to
enforce federal legislation validly enacted under
head 27 of s. 91 which, like the Combines

Investigation Act, is mainly directed at suppressing

)

in the national interest, conduct which is

essentiai]y transprovincialiin its nature, operation

and effects, and in respect of which the

investigative function is performed by federal

officials pursuant to powers_valid1y cénferréd on

them and using procedures which only Parliament can

constitutionally proVide.J?“:
in the reasoning of Mr dusticé-Martin,‘this transprovincié]
aspect lent support to the cr1m1nal law power so that the
Attorney General of Canada had\a concurrent right to
‘prosecute. Mr. Justice Martin found further support forithe
Attorney General bf Canada’s right to prosecute because of
the trade and‘commerce aspect of the combines
1egi§3ation.3‘5'A1though the late Chief Justice*lLaskin found
it unnecessary to discuss Mr. dﬁstice Martin’s observations
on the peace;.order and good government power and the trade
and commerce power, the impiication of his remark could lead
to the conc]us1on that valid prosecution of cr1m1na] law

314 1d. at 719, 720.
315 Jd. at 735-736.
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offences by the federal Attorney General depends on some
~additional factor of national or transprovincial character: :
"1 would add that the reasons of Mr. Justice Martin

in Hoffman-La Roche are in my view unassailable and,

in themselves, would justify responding ¢

affirmatively to the federal claim of pPosecutorial

authority."316
Following this view would place courts in the position of
determining whether the criminal offence in issue was truly
local in character or whether it transcended provincial
boundaries. This would appear to be an addition of a
local/transprovincial distinction to the ekisﬁing
civil/criminal or Code/non-Code dichotomy utilizéd to
justify.énd differentiate the roles of the provincial
attorneys general and the Attorney General of Canada. Any
dependence on a factor'sﬁch as the transprovingial nature or
1mp]1cat1ons of an offence cont1nues an analysis that
depends on a spec1a1 nexus between s. 91(27) and s. (14)
Log1ca11y, the adm1n1strat1on'of justice would extend to all
Kinds' of justice and therefore all offences enacted in
federal legislation. 1If section 82(14) includes
prosecutorial power, it must cover all of the heads of power
Of section 91, not Just sect1on 91(27).

316 Canadian National Transport (1383) 49 A.R. 39 at 62.

317 The the Tate Chief Justice Laskin (in dissent) in Di
Ior1o and Fontaine v. Warden of the Common Jail of Montreal
(1976) 33 C.C.C. (2d) .289 at 295, commented on the
inconsistency of having criminal 1nqu1r1es be within the
jurisdiction of the province but not inquiries into other
f1elds of exclusive federal authority:

' "The argument before this Court, as advanced by the
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Earlier, the late Chief Justice Laskin dismissed this
special re]atibnship between these two heads of power\whéh
he stated that s. 92(14) did not, by any stretch of language
include prosecutorial power over criminal matters3i®,

In Wetmore the.constitutional validity of a fedéra]~

prosecutjqn of two offences under the Food and Drug Act was

i T T N,

317 (cont’d)proponents of the validity of this inquiry,
appeared to me to rest, to some degree at least, on a
distinction between a coercive inquiry into criminality
and a coercive inquiry into other fields where there is
exclusive federal legislative power. The one is said to
relate to the administration of justice in the Province;
the others, apparently, not so. I fail to see the ;
distinction. A coercive inquiry, say into operation of *
bankruptcy laws or practices relating to bankruptcy and
insolvancy is as much an inquiry into the administration
of justice, civil justice in fact, as an inquiry into
crime and criminality; and if the latter is validly open
to a Province, so must be the former: and so must be any
coercive inquiry which a Province may wish tq mount into
fiqlds where exclusive legislative power restsswith the
Parliament of Canada. Why not, to take another xample,
an inquiry into penitentiary operations, which ar
within exclusive federal power under s. 91(28) of
British North America Act, 1867 [now the Constitution =~
Act, 1867], on the ground that under s. 92(6) public and
reformatory prisons are within provincial Jurisdiction?
No doubt, the Province would not claim power to
,authorize its tribunal to require the presence of
penitentiary inmates at the inquiry, any more than it,
could require their attendance in the present case but,
apart from that, former inmates and anyone else whom the
inquiry tribunal wished to hear could be compelled, if
the provincial contention is correct. :

It seems to be quite plain, that if "Administration
of Justice: in the Province" within s. 82(14), extends to
civil and criminal justice without limitation (and this _
is the contention here of the Provinces), it must extend
to any area of civil law or public law or criminal law,
regardiess of where the legislative power resides
substantively in those various fields. True enough,
areas other than the criminal law area are not before
us, but they can hardly be ignored when an assertion as
commanding as the one made by the Provinces is
presented.” :

318 Id. at 49.
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at issue.319 In the majority decision of the late Chief

Justice Easkin,32° he held that the enforcement of standards
of purity in rélétion to food and drugs fei] squarely within
s. 91(27), the criminal law power.32!'  Because the issue in

question in Wetmore was the same as that in Canadiar

Nationa] Transport, the late Chief Justice Laskin stated
there wac nothing more to add to his reasonS‘givgn in

Canadian National Transport.

Two, statements appear'in'the late Chief duétiée
Laskin's judgment in Wetmore which may give rise to some
A unceﬁtainity.r He alluded to the presenée of_an-addi;iohal
factor, the strong trade and commerce over tones of the Food
and Drug Act, towsupﬁoff his éoﬁclﬁgions.that the federal
Attorney GQperal had ekélusive prosecutorfa]vauthority: ' Oy
"The ramifiﬁations of the 1egfs1ation, encompassing
food, qugs,_¢osmetiés and devices and the emphasis- fi;
on marketihg‘standards seem to me to subjoin a trade |
and commerce aspect beyond mere criminal law

319 S. 8. "No person shall sell any drug that _
(a) was manufactured, prepared; preserved, packed or stored
under unsanitdry conditions: ..." ‘ .

S. 9 "(1) No person shall label, package, treat, process,

sell or advertise any drug in a manner that is false,

- misleading or deceptive or is likely to create an erroneous

- impression regarding its character, value, quantity,

composition, merit or safety."” ' _

320 Justices Ritchie, Estey and Mclntyre concurring with

Justices Beetz and Lamer concurring in the result.

321 The late Chief Justice based this part of his decision
on the authority of Standard Sausage Co. v. Lee [1933] 4

- D.L.R. 501; aff'd [1934] 1 D.L.R. 706. . .

322 Wetmore 49 N.R. 286 at 789,
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stated that provincial authority to prosecute nas delegated
to the provinces by the Parliament o. Canada:

"1 have pointed out in my reasons in the earlier

case. that there seems to be a confusion in some

courts at least between the Criminal Code and the

criminal law. It is onf; pﬁeseriptione under the

former that assign brosecutbria]_aﬁthonity to the

previncial Attdrnevaeneral. Mgreqver, the

ass{gnment hee Hebended‘and continues to depend or

federal ene/xctment."323 | .
If provincial prosecutorial authority exists only by virtue
of a-delegation of-pdwer-from.the federal Par]iament, then
the characﬁeriiatibn-of federal prosecutions.should be
irrelevantq E]sewnere in his judgment, the TateNChief
Justice descr1bed twc categories of offences in the Foodl and l
Drug Act. He stated that s. 8 provisions For the
protection of pub]ic health and. safety, fell under the
criminal Taw poner whereas s. 3, provis}ons related to
- marKeting and invited "thefapplieation;of’the'trade and.
commerce power".‘ The uphblding~¢f federal phosecutions-
commenced unAéE_s. 8, a purely drininal 1awloffence;
supports ‘the conclusion that'e tiansprovincieliasbecf is not
necessary or relevant to tne constitutiona] determinatjen.

In the final analysis, fne late Chief Justice Laskin

apbroved_one constitutional basis for the prosecutoriaT

323 ]d. at 288.
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‘power in Canada. The Government of Canada has the executive
:authority to enforce the statutes of Parliament. These
statutes include all legisfation passed under head 27 of
section 91.-'crimina] law and procedure324, The
'administhatibn of justice does hot include any limitation on
this executive authorjty:y o
"Section 92(14) does n;t~disc1oée any such
limitation'and any authority of_ébe Kind which it
may confer cannot be readvaS'excfeding paramount )
federal achority under s, 91(27)"325
The issue of concurrency of constitutional jurisdiction:

is not clearly addressed in Canadian National Transport326,

Furthermore, the confusion surrounding the. de11neat1on of
the concurrent federal and prov1nc1a1 ‘powers is somewhat

continued in Wetmore.‘ The Iate Ch1ef dust1ce Laskin

- rejected the ‘double aspect’ doctrine in Canadian Nationa]l
Transport.327. This opinion of the late Chief duetice is at
-odds with the earlier decisions, for example, Pelleiierazs,

Hauser329’and Hoffman-LaRoche33°. Where the courts had held:

that the prosecutor1a1 author1ty of the federal Attorney
General was concurrent with the author1ty of the prov1nc1al
attorneys general to prosecute. He decided Par11ament had

1eg1slated and therefore its pos1t1on was paramount because

324 Canadia Nat1ona1 Transport at 54, -
325 Id. at 25 . : ‘
326Iphid. . 5 . »
327 1d. at 51,

328 (1974) 18 C.C.C. (2d) 516 at 544.

329 'The dec1s1on of Mr. Justice Spence [1979] 1 S.C.R. 884"
at 1004. . -

330 (1981) 33 0 R. (2d) 694 at 719.

J .
4 . ) . 1 . . '
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335 Hauser at 610.
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section 91(?7) created exclusive federal jurisdiction
"notwithstanding anything in s. 92"331,

In contrast to the position of the majority, the
fineécapab]e conclusion” for Mr. Justice Dickson in dissent,
dés that the prosecutorial power in Canada fell squarely
within s. 92(14), the administration of justice332, Because
the prosecutorial power fell squarely within s. 92(14), the
federal authority over cniminal law and procedure was
limited to asbects of criminal law éxcluding its
enforcement . However, in the opinion of{ﬁﬁ. Justice
Dickson, the role 6f the Attorney General of Canada was
exclusive in prosecuting all other federal offences335. In
WetmOre he summarized Hauéér as‘standing for the principle
that "valf&ity under a federal head of power other than
91(27)‘cérries with it federal jurisdictioh.tO‘legislate

with ﬁégapd to enforcement”"334, This has been the position

of Mr. Justice Dickson throughout these cases: in Hauser-he

found that the Narcotic Control Act was criminal

. legislation335 and therefore the Attorney General of Canada

331 Id. at 52: , .
“These two references [Attorney General of Canada v.
C.P.R. and C.N.R. [1958] S.C.R. 285 and Attorney -
General Of Canada v. Nykorak (1962) 33. D.L.R. (2d) 373]
exhibit the strength of the force residing in an
enumerated class of-subject in s. 91 when all those ‘
classes are expressed to repose legislative authority in
Parliament, both exclusively and notwithstanding
-anything in s. 82. The effect so given resides in s.
891(27) no less than in other enumerations in s. 91."

332 Hauser at 599. ' :

333 Td. at 604.

334 Wetmore at 291.
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Nationa] Jransport he found.the Combines Investigation Act

was legislation in relation to the trade and commerce power,
s. 91(2) and accordingly the Attorney General of Canada .
might prosecute; and in Wetmore, he held that the Food and
Drug Act was criminal law336 and therefore the federal
Attorney General could not prosecute.

The role of the federal Parliament was limited, in the
view of Mr. Justice Dickson, to "the creation of uniform
of fences, uniform ounishment and uniform procedures"“’.l
This proposition completely disregards the fact that without
uniform enforcément, uniform offences, punishments and
procedures can be rendered meaning]es$.= As long as the
provincial attorney general has the ultimate supervisory -
rote over the prosecutorial process, there could be up to
ten different policies for enforcing the criminal law. This
situation would be tantamount to having ten different
criminal codes. If for example, the Attorney General of
Newfoundland were to determ1ne that the offence of

shopl1ft1ng was of such sma]] importance that his

i

.k
o P
¥

prosecutors would no 1onger proceed with shoplifting

charges but if the Attorney General of Alberta were to

- .decide thatushoplifting was so rampant in Alberta that every
charge,ano matter how’minor,\would_be proceedéd~with, then

in Alberta shoplifting would be a criqg, but in Newfoundland -
for all practicallourposes it would ndt be. Such a policy
decision by a prov1nc1a] .attorney general practically acts

336 Wetmore at 301.
337 1d. at 589.
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as a repeal of the section of the Criminal Code in question,
at least for as long as the policy is in effect. A
provincial officer would have 'neutralized’ a federal
statute. The federal Parliament would be power less tp altef
this anomoly as long as‘the prosecutorial power_restqé
exclusively within s. 92(14). It could .not 1egislaté to
force the provincial attorney general to exercise hi/s
discretion in a different manner. Even though the x
provincial legislature could not and should not be able to
influence the provincial attqrney general to exercise his
discretior in any particular manner, the provincial attorney
generél might be subject to loss of confidenge of the
members of the legislative assembly. The oﬁﬁy pontro]
within the Canadian constitutional framework over the
exercise of the attorney general’s proéécutorial discretion
is the consequential loss of confidé;ce in the attorney
géneral which the Iegislature'mgyﬁexpress. "[T]lhe manner in
which the Attorney - Genérai/o? the day exercises his
étatutory discretion may bg'auestioned or censured by the
legislative body to whigh/he is answerable..."338 Again, the

/

federal Parliament wbufd be powerless, since it has no role
. / .

/ , )
to play in expressing confidence, or lack thereof, by a /////

/
provincial legisltature in one of its members.
/

/

/ ' . .
This interpretation ¢~ the Constitution Act, 1867 f///'
presupposes é limitation on the executive authority of the

P2l

central Pér]iament, which seems inconsistent wfthJEbé

C
L

- e o e m o -

338 Regina v. Smythe (1971) 3 C.C.C. 366 at 3704(s.c.C.).
‘ CoL Ty ‘ .
a

/
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expressed intentions of the Fathers of Confederation to
provide for a strong central Parliament and to have a
criminal law with "uniform offences, uniform punishments,
and uniform procedures”. Mr. Justice Diékson argued in
Hauser that there was:

"a certain Qnity and cohesion between the three

aspects of law enforcement, namely, investigation,

policing and prosecution, which would be imperilled

if the investigatory function were discharged at one

level of government and the prosecutorial function

at another 1eve1".£’39
Thére is equai]y a "unity and cohesfon" between the function
of legislating for a uniform criminal law and the
enforcement of a uniform crihinaﬁ law which would be
"imperilled" if 1egislétion was passed-by one legislative
body and enforcement was controlled "y another. In most
provinces in Canada the investigation and policing of crime

takes place at a variety of levels: some provinces have

339 (1979) 26 N.R. 541 at 585. See also Wetmore (1983) 49
N.R. 286 at 296 where Mr. Justice Dickson again emphasized
this position: -

"The Attorney General is the chief law enforcement
offScer of the Crown in each province; he has broad
responsibilities for most aspects of the administration
of justice, including the court system, the police,
criminal investigation, prosecutions and corrections.
The provincial police are answerable only to the
Attorney General, as are the provincial Crown Attorneys,
who conduct the great majority of criminal prosecutions
'in Canada. There is no support in the Constitution nor
in the decisions of this court for the notion that the
words “administration of justice" should be qualified in
such manner that "justice"” is taken to mean merely
"civil justice". There is no need to reduce the’
legislation to futility by reading into s. 92(14) a
limitation not therein expressed." .

N
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provincial police forces; other police forces are municipal;
the R.C.M.P. are often under contract to provide police
services to a province3?4®; the R.C.M.P. also act as a
national police force (but not while investigating Criminal
Code offences); and it is not unknown for international
‘police’ forces to become involved in the investigation and
policing of certain types of crimes. Regardliess of which
police force has investigated a crime, when the time comes
for brosecution of the offence, either the Attorney General
of Canada, 'the Attorney General of the province or some
other counsel (such as muniéipa] law officers) assume the

prosecutorial function. The Key to the issue is.nqt who

S

actually carries out the prosecution but who ultimately
supervises the process.
In contrast to Mr. Justice Dickson’'s position that the
prosecution of criminal law offences is only within the
competence of the provincial attorneys general, the 1ateva
‘Chief Justice Laskin found:
S B ¢ impossib]e'to‘separate prosecution for
offences resting on a violation of valid trade and
commerce legislation and those resting on a
violation of the federal criminal law. If exclusive
provincial authority rests in .the latter. it must
equally rest in the former." 341

If prosecutions, as a subject matter, are contained within

the "administration of justice" then there is no logical

340 For example Alberta. ’
341 Canadian National Transport 49 A.R; 39 at 45.
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reason Why the Attorney General of Canada should be able to
prosecute offences under non-criminal federal legislation.
This argument is strengthened if the characterization in
Yuhasz34? is correct and proceedings under other federal
‘legislation, such as the Customs Act, are characterized as
being in the natﬁre of civil proceedings. There can be
little doubt that the administration of justice in s. 92(14)
includes civil justice. Accordingly, why should any
prosecution, any administering of justice, be excluded from

its definition.

342 (1960) 128 C.C.C. 172.



IV. CONCLUSION |

The constitutional basis for the prosecutorial power in
Canada has been obscured partly by the evolution from a
system of private prosecutions as existed in England and the
British America coldnies in the early nineteenth century, to
a system of bublic prosecutions as now exists in Canada; and
partly because of problems %nherent in the drafting of the
.Constitution Act, 1867; At common law, everyone was
respdnsib]e for enforcing the King's peace. Eaéh member of
the community, no matter how connected to the crime, might
bring a prosecution as long as the grand jury found a true
bill. This system of prosecutioﬁs was very decentralized,
with the concerns of the commdnity being a major factor in
every prosecution. Once recognition was given to the
princfple that criminal prosecutions transcended a private
right of action, the community became involved in the
financihg of the cost of successful prosecutions. In
Eanand, this major change took place in 1752 but the date
of the first sdch legislation in the British America
colonies was probably not until at least 1825. In England,
even‘to fhié day, these costs are assumed by the county in
which the prosecution actual]y’occurs. ‘ - |

Within this system of private broseéutions, the
Attorﬁey General alone had the constitutional authority to
supervise these private prosecutiéns. By'the use of his

writ of nolle prosegui he was able to put an end to any "

prosecution which was * in the public’'s interest. The

150
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\

Attorney General’s discretion in issuing a nolle prosequi

was not reviewable by the courts but was instead subject to
parliamentary control by the House of Commons in Great

Britain, this control coming through the doctrine of

ministerial responsibility: when the House of Commons lost
confidence in the Attorney General, he would have to account

for his performance before the Hoﬁse.‘ The Attorney Genéra]

of England was not a member of the Cabinet precisely because

of this discretionary,‘quasi~judicia1 role iq the

prosecutorial process. Political considerationg were not to
enter into his deéision when exercising his discretion to '

put an end to a prosecution. Ovef time, the role of the -
Attorney General increased in importance because of

statutory provisions reqUiring his approval before a

prosécution could be initiated. In England, as in'Canada, /
all executive authority rests with the Queen. In England, |
fhe Queen’s representative for enforcing tHe laws of

Parliament is Her Attorney General. The controi of the
prosecution process is the constitutional responsibility of

Her Attorney General but, barring statutory regtrictions,

every citizen may initiate and through counsel, conduct a _
prosecution. \

Early in the nineteenth century, certain corrupt
practices in this system of prosecutions led to an N
exami;%tion of other means of enforcing the criminal law in
England. At this time, police forces and couhty councils

were becoming established entities within the community.

N
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'Official’ prosecutors such as Treasu;ﬁ Counsel and counsel
retained to act for police forces gradually took over the
role of prosecutor during the latter half of the nineteenth
century. The office of the Director of Public Prosecutions
was also created during this time period. The D.P.P.’'s
primary role in the prosecution process was advisory.
Although there is strictly speaking only one pub]ic
prosecutor - the Attorney General - the English system has
been altered tofref]ect changes'in public policy. There has
been a move away from a system dependent on true private
prosecutions to one where 'official’ prosecutors now fulfill
the primary prosecutorial role. Today, less than 4% of the
total number of prosecut1ons are conducted by private
persons in the United K1ngdom Throughout all of these
changes, the Attorney General has maintained his supervisory
role over the process by use of his discretion to prefer
indictments and to putlan end to indictments.

“In the British North American colonies, the same
pressures were being exerted to establisn a system of public
prosecutions. Po?ice forces did not hecome as quicgﬁy and
firmly established in the pre-Confederation colonies and
therefore other officers, court appointed coUnse] in Nova

Scotia and county attorneys in Upper Canada, assumed the

H
\ v

statutor11y created role of off1c1al' prosecutor. These
"official’ prosecutors did not possess any controlling or
supervisory role over the prosecutorial process. There is

some evidence that police forces were assuming an active
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role in prosecutions in some of the pre-Confederation
. colonies, particularly Newfoundland. The prosecution
process prior to Confederation was almost entirely governed
by the .common law although there were sOme'Statutory !
enactments relating to prosecutions.343
When negotiations were first initiated with a view to
uniting-the British Americaﬁ colonies, most of the de]egafes
were in favour of a legislative union, but because.of the
special position of prer Canada, this legislative union was
not stsible: In order to accomodate a different language,
cu]turél values and legal system, certain concessions were
made. The hoped for ]egfslative union was reworked as a
scheme for Confederation. The iniention of the Fathers of
Confederation still was to create a strong central |
government with provincial legisjaturés that would , .
eventually dpcrease.in significance until they were more
like municipaiities. This intention that the provinces
_should not be equal to the federal~Par1iament meant that the
- framers of“the Constitution were not creating a federatioh
simi]af to that in the United States but rather weré g
creating a different form of government - a confederation.
Macdonald’s statement to the Provincial Parliament of Qanadé
summarized this intention:
"Here we have adopted a different system [than the

United States]. We havé~strengthened the General

Government. We have given the General Legislature

343 See chapter "A Historical Review of Prosecutions at
Common Law: Canada".
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all the great subjects of legislation. We have
conferred on them, not only specially and in great

detail, all the powers which are incidental to

sovereignty but we have expressly declared that all

subjects of general interest not distfnct]y and
exclusively conferred upon the local legislatures,
shall be conferred upon the General Government and
Légis]ature. We “ave thus avoided that great.sourcev
of weakness which was the cause of the disruption of
the United States. ... we have in fact, as I said
before, all the advantages of a legislative union
under one administration, with, at thé same time the

guarantee5~for 1oca1 institutioné ahd fop/{écal laws

-5
.u34‘

The delegates recognized that the union of the British

America colonies presented certain difficulties of a.

practical nature.»,The population was small and because of
pgor methods of transportation and coﬁmunicationvtﬁe Fathers
oé the Confederqtibn'Knew that pre-Confederation practices
would have to continue during a tfansitioh period unt{H the
Central Parliament was able to assume its full
constitutional authority. In this regard, the délegates‘had
- created a scheme wHere local offiéers Would pefform
functions for both :levels of government and when they

» enforcéd the rights and privileges of the general n

" Parliament, they would be deemed to be officers of the

- - o e e o e =

344 Supra n. 27. (Emphasis is mine). -
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central Parltament. This was Sir John A. Macdonald’s gﬁfion
of "one administration". One uniform statutory criminal law
and one administration were seen by the members ‘of the
Provincial Parliament of Canada to be uniting facths'for
the colonies: something that would-weld them into a nation.
Hewever, this provision was not carried into the final draft
of the Constitution Act, 1867 by the British draftsmen.

It was the intention of tHe delegates and the British
draftsmen that the Parliament of Canada be a sovereign
body. The status of the local legislatures would appear to
have been intended to be something less. Three fundamental
features of a sovereign body are legislative, executive and
judicial powers. To argue that the Constitution Act, 1867
did not provide'the general Parliament with the executive
author1ty necessary to enforce its criminal law is
1ncons1stent with the not1onAof sovereignty that the Fathers
of Confederation had clearly expressed345,

In regard to the criminal .law power, several '
conclusions can be noted. First and foremost, the delegates’
at the pre-Confederation Cohferences and the members of the
British Parliament intended to create a systemiqf:criminal
law which bore no relation to the state-based system in the

'United'States. ‘Criminal law was to be one uniform statutory

345 See for example John A. Macdonald’s statement to the
Prov1nc1a1 Par]1ament supra n. 27.
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the Cénadian Confederation was-to avoid. Evefy citizen of
the'united provinces was to Know exactly what wﬁs and was
not a crime, and what peha]ty attached to the commission of
thét crime. The criminal law was to operate equally
throughout the union.'[Criminal lTaw and procedufe were
exclusively within the ]egislgtive jurisdiction of the
Parliament of Canada from the'very first moment that
discussions on'the divfsion_of powers began at the
Charlottetown Confergnce. This.positidn did not change
through any of the Resolﬁtions of the.Conferences or' drafts
of the Bill in Great Britain. "

The head of pbwer that was to become section 92(14),
"the adminfstration of justice" was added to the enumerated
list of subjects within pfoviﬁcialylegislative competence
primafi]y to ensure that Lower Canada maintained its éystem
of civil.law. Delegates from'Lower Canada wanted to ensure ‘
that the courts within that province would continue to apply
the civil law and not the common law in force in the other
provinces. Ln this regard it:was'very important that the
"Constitution, Maintenance and Organization, of Provincial
Courts ... and ... Proceduré in Civil Matters in those
Courts" remain within the legislative competence of the
prov{ncés. Section 98 of the Constitution Act, 1867 ensured
that "“the dnges of the Courté.of Quebeé“, would be selected
from the members of thé'Bar ofvthat Province even though the

appointment,was to be made by the Governor General.
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The Fathers of_Coofederatioh and the draftsmen~of the

Bill must have been unsure of thure interpretations of this ‘
head of power because its word1ng was altered and restr1cted
by ‘the add1t1on of the phrases 1n.the,prov1nce and |
vprov1nc1a] courts . It is c]ear that these ohrases were -
‘added so that“they wou 1d haVe—a limitino effect on the’
connotations normally given to the phrase "the ~
administration of justice" There is no c]ear 1nd1cat1on 1n ,{ )
»section.92(14) "the adm1n1strat1on of justice 1n ‘the O
province", that the Fathers of Confederat1on 1ntended to ‘
include the prosecutlon of cr1m1na1 offences within- 1ts
purview. Itqiswglear that 1egislative authority in relation
to provincial courts Qas being assigned to the provinoes
speoifically at .the request of the delegates from Lower ?
Canada346 | | -

| The British draftsmen destroyed the symmetry created by‘
the delegates from the colonies between the prov1s1ons now
ﬁ1ncluded in section 101 and section 92(14) of -the
Constitution Act, 1867. Unt1l the fourth: draft these
parallel provisions were conta1neq within the respective
sections dealing with the’legislatiye authority ot the A
Parliament of Canada and of the Local Leg1slatures AOnce
,the section dea11ng with the author1ty o} the general
Par11ament to create a Genera] Court of Appeal and

add1t1onal Courts for the better Adm1n1strat10n of the Laws'
‘of Canada" was removed to that part of the Const1tut1on

346 See Chapter "Debate in the Prov1nc1a1 Par11ament of
-Canada", supra.

| '\:\5 y
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which dea]s w1th dud1cature provisions347, Ghis careful

1 t
balance was undone Compa£l§ggﬂgg,mee\‘\\~9 criminal law

except the Const1tut1on of Courts of Criminal dur1sd1ct1on
and the adm1n1stration of justice "incfuding ... Provincial
Courts ... of Criminal Ju.isdiction" became very
attractivea fhe apparent assumptjonﬁ}hat'there was a

special nexus between section 91(27) and section 92(14J led

-

to considerable l%tigationito‘determine how\the

. \\\
"administration of justice in the province" Uimited the'
‘ \
scope of the cr1m1na3“!aw power . The express exc]us1on from

N 5
section 91(27) of the const1tut10n of gﬁurts,of’cr1m1nal

I

'Jur1sd1ct1on" was over looked in favour of" an 1nterpreta}1on

.wh1ch the words do ndt appear to support. pf?‘

Certain issues can‘never be resolved Qgholusively.
Section 92(14), a section which obviously deals with

Judicature inter alia,.was not included in Part VII of the

- Constitution Act, 1867. This may have been because the

draftsmen did not want to confuse federal powers over the
judic{ahy and ' federal’ courts w{ﬁh those powehs bf the
provinces over 'provincial’ courts. This may have been
pecause the draftsmen, more familiar with the British
Constituéion than a federal constitution, pereceived this
head of power as providing the provincial government with
execut1ve and judicial powers to accompany the1r 1eg1slat1ve'
power, or this head of power may have rema1ned within

section 92 merely because of an ‘oversight of the draftsmen.

347 Constitution Act, 1867 ss. 96 to 101.

g .
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Wfthout the inclusion of sectioﬁ 892(14), it seems that Lower
Canada could have retained ifs system of civil law by virtue
of section 92(13), Property and Civil Rights; therefore it
is more likely that section 92(14) was included in the
Constitution because of its provisions relating to the
‘“provincial’ courts»~ a poweﬁ‘demanded.by quer Canada to
‘ensure centinued protection of its system of civil law.

The 1egis]ative history since Confederation illustrates
that the Parliament of Canada has graqgelly Brought about
changes to thexsystem of prosecutions ?;:Cahada.“ Since the
statutory creafion of his office, the Minisfer'of Justice,

ex officio the Attorney General of Canada, has assumed

‘control of the prosecution of federal offences. The passage
of the Criminal Code in 1892 altered the preceding '
prosecution ~~actices only slightly. Potential for great

change to the character of '‘official prosecutions’ was

proyided by codifying the nolle prosequi in section 732 of
the Cﬁimfnal Code, 1882. The authority to enter a stay of
precqufngs could be delegated to counsel nomiﬁated by the
Attoﬁﬁey Generel. Othef amendments to the Criminal Cede |
have restr1cted the role of pr1vatewprosecut1ons so that

on]y the 1nformant (or counse] act1ng on his behalf) may nowwﬂ;

prosecute. : A private prosecutor may st111 prosecute 1n r i

4 [P

summary trials or trials of indictable offences before a,;gﬂh?:‘
judge and jury with']eave of the court. Costs can no longgg 2

be obtained even 'or\a successful prosecut1on ‘No obJectfon .;Q

has ever been takeq{to the 1eg1;jat;we uthor1ty of the :

sa
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Parl1ament of Canada to enact these statutory changes to the
prosecution process in Canada. Without const1tut1onal
jurisdiction over the prosecutor1a] power, this 1eg1s1at1on

/

would be ultra vires even 1f the provinces had not

legislated at all. These changes to the definition of

"prosecutor” concern the issue of who prosecutes as much as

the definition of "Attorney General" does. No matter how

‘minor the changes were, they still altered the common law

which was in fonce in the provinces prior to passage of the
amendment to ‘section 2 of the Criminal Code. dnly”when the
legislative change had the potential for'excluding the

provincial attorneys general fbom the prosecution of federal
non—Code of fences were objections raised. These objections

did not stem from a broad 1nterpretat1on of the 1eg1s]at1ve

~authority provided by section 92(14), the administration of

justice, because the brovinces dic not seek to legjs]ate
positivelygregarding the prosecution process. Rather, what
was at issue was theipartioular definition of attorney :
general which?appeared to_exolude.provinciaQ‘attorneys‘
general. Without legislation by the federal Parliament to
delegate this function to the provincial attorneys‘general

it is 1llogtca1 that an - ecut1ve funct1on in relat1on to an

area of exc]us1ve federai leg1s]at1ve Jur1sd1ctlon should

belong to the pﬂov1nc1al attorneys gener-1,
Leglslat1ve history W1thout objection will not, of
ttself, provyde constitutional validity:

"Both the Act and the section have a legislative
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history which is relevant to the disgﬁésion. Their
Lordships entertain no doubt that time alone will
not validate an Act which when cha]lenged is found

tc be ultra vires: nor will a history of a gradua]

series of advance till this boundary is f1nallyw

crossed avail to protect the ultimate encroachmena.

But one of the questions to be considered is aTways'

whether in substance the legislation falls within an

enumerated class of subject, or whether on the

contrary in the guise of an enumerated class it is

an encroachment on an excluded class. 'On this issue

the 1eglslat1ve h1story mpy have ev1dent1a1

value."348
The gradual legislative encroachment, without objection fgom
the proVinces, by therfederal.Parliament over the
prosecutorial process can not provide constitutidnal
validity  for that encroachment. What must be characferized ~
is the- subject matter of prosecutions. Throughout the case
lTaw tnere has ‘never been any serious doubt that the Attonney
General of Canada wasvthe'proper officer to enforce federal
1..s other than those passed pursgdﬁiﬁio"the criminal law

. woim AT
~owen | ' ’f{iﬁ%

\'\-

i [
<A

Nor is there any ground fonﬁgdﬁbest1ng that the
Dominion may not employ its own execut1ve off1cers

-for. the purpose of carrying out 1eg1slat1on'ah1chh\§

&\

w1th1n its constitutional author1ty X 11h .P%‘ ~%

348 Propr1etary Articles. Trade Ass’'n [1931] A. C 3 at 317
349 1d. at 327.

y ‘\\l
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Every sovereign gcverrnment possesses the executfve authority
to carry out its i=gisl-tive pronouncements. Barring aay
éxpress provision to the contrary, the Parliament of Canada
has the authority to execute its laws.

If there were no limitations placed upon the phrase,
"administration of justice; in section 92(14), every
statutory enactment regarding fﬁe administration of justice
would be encompassed and thereforé wit%in exclusive
provincial 1egislatjve jurisdiction; But this phrase in
secfion 92(14) is not without limits. First, it fs limited
to local interests due to the addition of the words "in thé
ProQince" and second, criminal procedure is expressly .
exc luded From the scope of the administration of justice.
Finally, there is no indication that jurisdiction over the
execution of federal laws is intended to be included.

An examination of the case law is not partfcu]aély
helpful since courts, such as the Quebec Superior-Court»in
R. v. St. Louis,35° have repeatedly confused the
interprétation of statutéry provisions with. the question of
'fhe constitutional validity 6f the provisions in the first
blacef The inconsistency of the courts’ approach in cases
" like R. v. Yuhasz35' where federal prosecutions were
'characterized'as‘being civif in nature led to the
distinctionmbetween criminal’proéecufions and the
proseéufion of other féderal.offence§?' If the
admfnfstpation of justice‘in¢10des,the enforcement"of

350 (1897) 1 C.C.C. 141, ~ ..
351 (1960) 128 C.C.C. 172. .7

s
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criminal offences, it is illogical to single out the "civil"
offences as the ones that the Attorney General of Canada can
prosecute without argument. There can be no doubt that
"civil" matters are exclusively within the jurisdiction of -
the provinces by virtue of section 92(13), Property and.
Civil Rights, - and section 92(14), ... Civil Procedure. On
the other hand, criminal law and criminal procedure are'
exclusively a federal head of power. If fhe administration
of justice should includé any type of prosecution, logically
it should be prosecutions of non-criminal offences;
especially when these prosecutions .are carried out in
provincial coﬁrts. However, these are preciséiy'the Kinds
of prosecutions which.have always beén found to be within
the jurisdiction of the federal Attorney General.

Mr. Justice Dickson, as he then was, suggested the
following propqsitions regarding the cﬁaracterization of the
subject matter of proSécutions:

“(1) If nothing is stated in the British North

America Act, 1867 [the Constitution Act, 1867] to
modify?the mafter, the.authority to legislate under
awparticuiar head)of_ppwer incjudes the authority to
provide for the enforéement of sucﬁxlegislétion.

(2) This principTe must, however, be modified

wh?n two'heads of poWer are in conflict and, in that
;gggﬁf?ﬂthe language of one must be_modified by that

of the other. | -

- -
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(3) Thus, section 92(14) modifies section
91(27) as the Provinces have exclusive authority in
respect of the "thé'administration of justice." The
exclusivg power of the federal government with
respect to‘criminalnlaw and procedure is, therefore,
limited. |
(4) If the legislation creating a federal
offence is in pith and substance criminal law - as,
for example, the\Criminal Code, then the provinces
havé the exctusive sqpervisory authority for the
prosecution of offences uaaer that 1egis1ation}
(5) Parliament has exclusive authority in
relation to prosecution of all other federa]
offences."352
This analysis of the procéss 6f determining the pith{and
substance of prosecutions starts from a correct)stat;ment of
the divis{oq’of executive auihority as providédvby the

A S

Constitution Act, 1867. Executive competence fo]low§§;b
legislative jurisdictién. This fundgmental brincip]e d;‘
constitutional law would bn]y be a]tehéd by any_epré3§  !
provision to.the contrary in the Constitution Act,'1867>‘_
The question that is key is whether sectiop 91(27) and
section 92(14) are in conflict, and.if.so, are'they in
conflict in the manner described by Mr. Justice Dickson. To
what extent does the "administration of justice in the
province" 1imft the “criminal law power"? The obvious

- - T e e e e - -

352 Hayser (1979) 26 N.R. 541 at 604.

Hauser
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restriction that section 92(14) places on section 91(27) is
that the constwtutlon of courts of criminal jurisdiction are
exc]us1ve]y w1th1n the legislative competence of the
provinces. The late Chief Justice Laskin’s interpretation

in the majority judgment in Canadian National Transport353

is in direct opposition to fhat‘of Mra dQstice Dickson, as
he then was,: | ‘
"As a matter of language, there is nothing in
section 92(14) which embraces prosecutorial
au}horit@ in respect of federal criminal matters
’ Moreqver, as a matggr of conjunctive assessment o#
the two constitut%ona] provisiohs. the express
" inclusion of procedure in civil matters in |
provincial courts points to an express provincial
echusiBn of procedure in criminal matters specified
" in section 91(27)."354 |
The inténfion of the Fathers of Confedération to safeguard
the civil law of Quebec (Lower Canada) does not require any,
1ntrus1on into federal Jur1sd1c€hon to enforce federal 7
laws The ambiguous andégeneral phrase "administration of
 justice in the province” does not clearly illustrate an
intention on the‘paht of the Fatheré~of Confederation to
separate the executive power of the Parliament of Canada
from its legislative Jur1sd1ct1on in regard to the cr1m1na1
1aw and procedure. Nor is the conflict between section
92(14) and section 91(27) so obvious as to exclude the

353 (1983) 49 N.R. 241, 49 A.R. 39..
354 Id. at 49

?
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execution of criminal justice in Canada from section

91(27). Criminal law is exclusively a federal Head of power
apd accordingly the enforcement of it is also exclusivefy,
federal. Thg present division of prosecutorial authority in
Canada is as follows:

1. As a matter of constitutional law, the Attorney

General of Canada is the proper officer to prosecute all

federal offences. The prosecutorial power in relation
to all federal 1e§%s&ation is exclusively within the
jurisdiction of the Parliament of Canada.

2. As a matter of statutory interpretation of
section 2 of the Criminal Code, tBéAAttorney General of
the province is the broper éfficer to prosecute all
offences in the Criminal Code yhich do not rely on any
other"fedefal enactment for théir substance.

3. As a matter of statutbry interpretationgof
section 2 of the Criminal Code, the Attorney General of
Canada is the proper officer‘io prosecute all other
offences which depend on federal 1eg§s]ation'other than
the Criminal Code for their substance, as long,as‘the
proceedings are "insfituted at the instance of the
Government of Canada".’ )

4.‘WHere”no statutory provisions apply, the common

law provides that any one may prosecute any offence.

o
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Implications for the Future o

It is entirely within the constitutional authority of
the Parliament of Canada to amend section 2 of the Criminal
Code to exclude the provincial attorneys general from
prosecuting anyrgrimjnai offence.

"It would be one thing tq assert that practical
considerations would best be served by recognizing
provincial prosecutor1a] author1ty in the general
run of cr1m1na1 law offences. but this 1s a matter .

to be considered by the legislature that has

Cr

eonstitutional authority to enact the relevant
provisions;"355
The continued role of the provineial attorneys general in
the prosecutibn of criminal offences is a political question
te be determined by the Parliament of Canada. Practical
considerations, in the sense that today cdmﬁunication and '“
transportationkbetween all parts of the country téke‘place
with ease, are not of the same magnitude -that they once
were. Local considerations will still influence the |
prosecutor1a1 process since prosecutors general1§%Wﬁ]l be
_ members of the commun1ty in which they prosecute whether ‘
\§> | they are appointed by the Attorney General of Canada or of
‘ the province. Howevef. with the recognition that the /
Attorney Genefa]bof Canada has fhe ultimate supervisioﬁ of
the prosecutorialqerocess; a uniform policy for prosecutions

which would apply to all of Canada cculd develop. The goal

355 Id. at 56.
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of one priminal_]aw that operated equally throuéhout Canada
might be achieved. Other pertinentApersénal féctors_would
continue to be reflected in the sentencing.procesé whether
“the At torney Gengral of Canada or of thé province condﬁctsv
the pposecution. |
It i; unlikely ‘that the Parliament 6f Canada will
legislate to aésume jurisdiction over all prosecufions of
Criminal Code offences but the Ministeh of Justice at the -
‘time, The Hdnourab]e Mark MacGuigan has indicated a‘ |
willingness to'assgﬁe control of prosecutions whgre
"pnovinciél enforcement” has been "unenthﬁsiastic"355.
"MacGuigan said Parliament likglx won’t:want to take
over prosecution of all criminal justice cases,
although it has the constitutional adihobity.
But he pledged that fedéfal»jurisdiction.wohl%
be asserted where Parliament Wag unﬁabpy wifh
provinéfaliethPCQment. He cited, as an example of
unenthgsiastice leicing and prosecuiigns by sohe
provinces'o% federal bacK-to-work legislation;“}
-"This is going fo lead over the years to a very
considerable expaﬁéion in the federal role in
criminal justice," MacGuigan said."357
The Minister of dustiée at the time also appeared to-be
willing to undertake a more active role in pé]icing. No
obvious steps have been taken to implement this policy but
on February 7, 1984, Bill C-19, the Criminal Law ?eform Act,

356 Edmonton Journal December 5, 1983.
357 Ibid. ‘
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1984 was introduced in the House of Commons. This Bi_ll_lv
provided for thelrepeal of section 2‘of the Crimina] Code
and i%s‘replaéement\with the following definition gf
Attorney Genera]?

"Attorney General"

(a) with respect to proceedings to which this

Act applies, means the Attorney General or So]icitof
‘Genera] of'thé province-in which such proceedings ,{
foﬁaﬁé taken and includes his lawful deputy, and
(b) with respect to
(i) the Nor thwest Territorieé and the Yukon
Territory, or
(ii) proceedings commenced at.ﬁhe instance of.the

Governwghthof Canada and COhductéd by or on behalf ‘/////‘y

o - , o
Yoo ,of'tﬁgﬁ; overnment~inprespect of a contravention of

Ly,

i Eeraye) 7 iracy to contravene:any Act of Parliament

other than this Act or any regulation made there

under , ¢ o ' _ )

means the’ Attorney General of Canada and includes.

; his lawful deputy;"358"

Btk 1 :
358 The present provisions of section 2 read::
2(2)"Attorney General" means the Attorney General or
Solicitor General of a province in which proceedings' to
which this Act applies are taken and, with respect to (a)
the Northwest Territories and the Yukon Territory, and :
(b) proceedings instituted at the instance of the Government
of Canada and conducted by or on behalf of that Government
in respect of a violation of or conspiracy to violate any
Act of the Parliament of Canada or a regulation made
thereunder other than this Act, , "
means the Attorney General of Canada and, except for the
purposes of subsection (4) of section 487 and subsection (3)
of section 489, includes the lawful der iy of said Attorney
General, Solicitor General and Attorney General of Canada:"

o]
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This amendment must be intended to c]arify the position of
the Attorney General of Canada in regard to the prosecution
of offences such as conspiracy, where the charge is under |
the Criminal Code section but may be in suostance an offence
under another Act. |

As long as the present delegationkof prosecutorial
power to proyincia] attorneys genera} under the ermina]
| Code_continues, provincial governments may uishttg)obtain
fundﬁng for their services. 'Since the prosecution‘of
criminat;law is_exclusjvety an area of.federal'
constifuttonaﬁ‘jurtsdictton, the federal Government should -
- be res@bnSible forgz@e'COstsyof prosecuting federal laws.
In fact, cost_sharing‘may alSo.be'requested:to assist with
budgets for 1aw enforCement by police forces. In the past,
mun1c1pa]1t1es and prov1nces have/assumed nearly all of- .
these costs but it may be, ‘that in these d1ff1cu1t economic -
.t1mes,‘fund1ng ass1stance will. be requested ~Prov1nces may
threaten to w1thdraw prosecutor1a] serv1ces ent1re1y now
that it is clear*that they do not possess the const1tut1onal
jurisdiction over the prosecutor1a1 power in relation to
federal offences Alternat1ve1y, provincial governments may
be w1l]1ng to cont1nue to bear the costs of pol1c1ng and
pUb]lC prosecutors as long as they reta1n the1r present

level of autonomy from the federal Attorney General.

Canadian National Transport3s? and Wetmore?FP appear to

have finally determined the . ‘tent of federal'prosecutorial’

358 (1983) 49 N.R. ~-1, 49 A.R. 29.
- 360 (1983) 49 N.R. 286.

-



S
A
Secd
Ve

%_:

171

authority as being exclusive. It is 1mportant to note that
" the strongest proponent of this view was the late Chwef
Justice LasKin. It is impossible to speculate what' effect
the present Chief Justice Dickson, the-strongest’advocate‘of>‘
the prov1nce s Jur1sd1ct1on to prosecute based on section N
92(14). w111 have on the Supreme Court of Canada s future
decisions in this area. Poss1b1y, the insinuation of a
~transprovincial factor wi11 ooen the door to future
litigation and controversy. ‘Furthermore, some provincial
attorneys‘general are not happy with the implications‘of
these two decisiots and may attempt to have a constitutional.
.amendment passed, Such an effort would seem to be doomed to
failure in the House of Commons. Political conditions’do
change, however, and the-possibiltty'of provincial pressure
for ‘an amendment m1ght be so great that its passage can not
be d1scounted Other than prov1d1ng gyr,concurrency of
Jur1sd1ctlon, any const1tut1ona4 amendment which 1limited the
prosecutor1a1 author1ty of the federal Attorney General
could lead to serious ‘consequences for Par11ament when it

>

attempted to enforce its laws.
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