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.5 1be ta, the newest :.form‘ of land" dwne'r:ship wis that " of,. -
..'-:.‘condom}ﬁium :'Its beginning dates back to 1966 with the passage .in the‘

‘4

\ i_';."i_“, :“-,"Albérts 1egislature of The Condominium Prop,étty Act'. 'x In drafting this' 4

r--'.'-'enabling legislatiom the 1egislat1}v'__f".drsftsmen chose as % precedent ’the .
_condom@ium legislation then in fonce in New South Wale;s. Although the ‘
i Alberta Act was p"atterned after the New Sonth Wales-‘Act the simiilerj:ty‘-

However, the satne/ cannot be said of

W change‘s a,nd what changes have been . 2

' madla sre merel ,_"'of -the house}ceeping, :variety.» If the New South Wales L

E experience s . any“ indication of the»future,'.'ﬁlberta, ﬁkea New Southf

, _ Wales, will experience problems Mith t:he»condomin’lum ‘form of 1and~'," ~
R R owpership.‘ These problems er\not be capable of resblution ifr the ) .

Condominimn Property Act remains in 1t:s__present \fom. ‘_‘ S

'ture.;vt However, the pnoblem aress‘.'sr e

discussed 10 this Thesis ar&but & few of the - probleme which are created S ¥
-*(p- . 2

by ‘the - deficiencies of the Act." There are others, aﬁd it ‘is submitted“
that . when these . 1nsdequac,ie§ become apparent, the suggested solutions" - E S
PR contained in this Thesis will provide the qeeessam:y guidance« for" their '

B ~

,resolution. N A T ‘f . ) S S
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U Sty

L. 84 1966 c. 60,

year, the legislat“tn'e 'enaoted The. Condominium I’ro‘per,ty ActL-which

permits a building to be di\ad.ded3 into serpatat
cei‘t:Lficate of title\ fm: ach.

euudits with a
me Aet not: only makes provision for‘ ’Eh&

- govetns - the -use. A and

. -0wnership of thoser pa'fté of~ the buildlng collec'tively feferred to as 'r.he -
‘ cnmmon property. These partq.are not:. included in. any of £he unitzlsl~ ,into

,..'Rdlls, ,stairways,! entrance foyers : ‘ .

prbpert}
.*~.,_.

o e

f-a ééndominium.f_; R

DT ) o~ -
Rt R : - AT - ‘-\..._\‘ R
T T
j.’é.’

-
-f;? P

The andominium Propent‘y Act was int%ndéd ato give Alherta a form oﬂ :

ETRCR S -t
land ownership which had ldng fen used elsewhere t:o.ma the problems :
eaused by urban sprawl and the lack of buildiﬁg 1ots. Any new‘: fom of >

Y
o
<.

*

ownenship, however, is bound Lo, create new probIems, and thé legislatnre
unfortunate},y made"-"bu "a‘

r:udimentary attempt to Identify and deali ‘with

»'Condominium insvplv,es\ the right of an individqal to an. estete in fee

g simple Vith respect t° a SPet'-ifiqg\unit in th“pj building ch‘x.grfled VLtha.hig ; S

right to a communal estate as- a tenant :f;n tommon 'w 'th other uni’t oyners i

- in the x.ommon property In Alberta,

after a co‘ndominium p‘len is

e e - . . a
toa . . 4 WL .
)_ . PR SRR R
_-..\,.‘ :’.'_,3,"..... w I

.whi‘ch was entitled iran Ae-t; to facilitate the
;»division of buildings “into. .

separately owned uniss In,  this." -
Thesis,, unless the ‘context . otherwise sl:ates1 & teference to the

berta condominium- Iegi.slation' ’ehall be’ “the, Cond.omin’ium »Progerty
ct RSA 1980 c. C—22 ST

separite~ " "'"';

and swiming, pools- tyyically* form ~par£ of - the, edmmon o

A

o "’« ‘Prior to= 1966‘ Lthere ‘were no condominﬁmﬁn in Alberta. ;_.;;n..ith*atr'*'
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registered the Regfstrar of” tand Titles is required to issé%*a separate
certificate of title for'aeach unit 1in the building 2.,»§o more than
one unit may be included in' one certificate of title, and no other:land
except the unit gﬁwner 8- shaffe in the ooﬁxmon propetty, may be include;d in

R

the same, eertiﬁ@'ace"of t:it:le.3_ P T

e v 7
[ RS R ‘_
" .

. fﬁ In Alberta, every plan presented for registration -as a condominium

plan shall have endorsed ‘upon it a schedule specifying in whole numbers

the; unit factor for each unit in the. condominium.4 The term unit

factor is the proportionate share of**the ownership inz the hcommoh

property which is assigned to a unit. _Each unit owner 8

> common property will therefore depend upon_the unit factor 80 assigned

A

B T N "%'«~1\.;113’q;sroﬁy\f- e

v

to each unit. - . e T o o o P

e - . L . B R
) ) - - o - B} Wt NS . :/‘ - e . 1 :
P . . ¢ o W - \ ’

'The_hmanner' in ‘which - 'property 1n a single~ building‘“mayf be,
apportionedifand owned .is‘“not’ the only feature which ‘makes thea
__condominimm fonm'of property pwnership unique.; At common law, real
' property ‘was always divided along.vertical lines,‘and the traditional

'bouhdaries of g parcel of larid were‘regarded as being cujus est solum

.est: usque ad coelum et ad infernos . But the- cpndouninium f“orm af

" land pwnership permits a horizontal division of the column of air above

N v

_b‘the surface of the ground This»possibility of horizontal division is

~ te 1y

4

. “oné’ of the features which differentiates “the condominium form ,2f

‘ ownerahip from the meze: traditional forms. R
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Condominium may have been & late arrival in Alberts<5ut it“had its'

AN N i IR i R - . . D
'y ' - - v . . r;_ ".“ R l. . .: . ‘ ' \
$'2¢ - Section 3(1)(b), ‘supta n.-l.,. LT T .
3. . Section-3(1)(b), supra mni ) N ]\'\. S
. & Section_6(1)(g),-.supra a. 1.°° ‘ o S
-753 "To'whomsoever the soil belongs he _owns a1so to the -8ky. and to the
- ‘depths.;-'.:*;- . R - PRV ‘ ) .
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e condominium statute in 1928 8

=,~origins in antiquity.6

F; for. ,a _comprehensive condominium,,statute ‘and -have legislated

I'accordingiy.xp T - o "jn_ . o

ot

\
2 . 3 .
. .

during e* middle ages, and the French had codified the existing
condomigium law as earlg aE‘LBOA. Indeed Article 664 of The Napoleonic

Code was to become the~ model for virtueily all of the condominium

legislation in. those European countries which recognize this form of,

land ownership.7,- From Europe, the concept of ‘the condominium spread

to the Americas‘z and in the Americas,i Brazil enacted the first ,

Since 1928, many countries. in South‘
and Central America have adopted 1egislation similar ?95 ‘that of
Brazil.?

In. North Amefica, " all but one of the American states and

.,

In ﬁurope, there were condominiums in use

RN

‘all of the -Canadian Provinces ind- Territories have acknowledgéd the need - -

¢ - Teos
.

-, - N o - '

{i, The legislature o£ Alberta chose to follow the legislation then in

!

;effect in New South.Wa].es]rI -when it enacted The Condominium Property

Act.. The similarity which- existed between the - legislation of New South~7”

Wales and Alberta in 1966 has long since ended. The Act in New South
Wales is in its second revision and has been EXpanded from- 29 to‘160
sections.lzj‘- During the" .same period of time, Alberta has: made a_
number of significant amendments to its original 1egislation. Eoweger,

. b -
- - .
< e N
. ~ - .
\ 5 . . .
N R . . .
. .. K

. v ’ . ~
N . -
. N

6. A Rosenberg, Condominium in Canada, (1972) 2 -2, N

I

7. CA. Rosenberg, Condominium in Canada,; supra n. 6 at. 2= 5

8. Vol. I,”A.-Ferrer.and K. Stecher, Law of Condominium, (1967) 40.
-,9. " A Rosenberg, Condominium in Canada, supra n. 6 at 2-5. - !
’LO;\ For a 'list. of 'thé Canadfan ' condominium legislation,‘ see " D. J._
Pavlich, The Strata Titlés Act (1978) 6; and 1in the American -
" context; the sole exception is the State of Vermont and for a

- ~complete list ‘of the 52 statutes, ‘and: the -date each ‘wad passed ‘see’
-=-Vol., T, A. Ferrer and K. ‘Stecher, Law of Condominium, ‘sypra n. 8 at
s 1295 . sees also, Al Rosenberg, Condominium in Canada, supra n. 6 at
ezl 2=8 '
1l.. The Conveyancing (Strata Titles) ACt, {N: S—W -AU$), 1961 c. 17 (01d

... _ Aect) and Strata“Tit}es Act, (NS.W.-AUS), 1973, c. 68 (New. Act).
‘12, N J. Moses and R TZannes, “Strata Titles (1978) V& e

. . 5 .. Bl
L . P O -

“

NNY
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by

such amendments have tended to modify the existing sections rather thaé

add to them and as a result the present legislation contains only 24_'

sections ‘more than did the. original Act.

\ = - 0 . 1

In refining its Act as it has .done, New South Wales was attempting
to solve the problema created by condominium ownership.: Alberta 'is

presently experiencing many of the same . problems but its legislature:_”j7:.

has done little, if anything, to solve them. ~ ." el
» . . , ' . ) '4 | . -
IV. PURPOSE OF THESIS SR T

-

\ .

- This -Thesis  will-.examiné some of. the .unlque problems associated

‘*r

‘with condominium and will prOpose ‘certain tentative solutions to those

problems. Generally, the problems‘ conaidened will involve\ the

relationqhip of’ the unit ownexs inter se, - their relationehip with: the

governing body and management of the corporation, and ‘thelr relationship

with third parties. The statutes .of British. Columbia, Ontario, New'

South Wales, “and certain-_American ‘states will be referred to

extensively.i» : S - 5
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, CONDOMINIUM‘ OWNERSHIP (AND A UNIT owman’s RIGHTS E T S R T )
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In Alberta, a condominium is created by registering a condominium

plan in the - prescribed form at the" Land Titles Office.;. Once
condominium ds_ created there farei three diStinct parties \in 1ts
R organizational structuré B the~corporarion, thevboard of managers~ and ”w:
i the individuai unit onnersx., o f," . %t};"tlé'i :”! ‘}- i;‘f
R CH:\JP. rhu . “: . . ) f"s : ':3i£}=fhf;.lw 3 ;: \.L:
© A 'The.Coﬁdominium.éorporation P o Jlﬁlﬁfﬂ .'3‘i ;
o | Ihe corporation consists of aIl thoge™ persons who at any given time

own’ units in the parceI to "which the condominium plan applies.i The
condqminium corporation ‘has all of the powers giVen to the ordiﬁary body

corporate by Section 16 of the Interpretation Act.% e ~\ ,y‘g
~ . ' \ o ot -‘_ 3 "\‘.' -
16 Words in an enactment establishing a corporation N R
' (a) vest in the' corporation power RN '_“ ’ : L . )
“ . (1) to sue in its corpora e name, S Loy S
. (i1) to contract and be contracted with by its corpotate”
o © name, _. y
N (iii) to have a common seal and to alter or change it at
N . . pieasure, > ! PR R
-(1v), to have_perpetual successfbn, h Ceo e, T
..~ 7 (v).to acquire and hold real property.and \personal property
o e ... for the purposes for which the corporation is
S L established and to dispose of the real property or
- e . personal property at pleasure, and L
N (vi) to regulate its own procaedure and businesa, "3d
(b) make the corporation liable to be sued in its corporate name, ,;\q._'\?
" (c)fvest in a majority of the members of the. corporation the powar i ?
/to bind the others by their. acts, T R . <
- / / 4 o . 'J - f. Co v L
‘/’ “ i . o N . s - ~ ’ ‘\‘;
1. Section 6(1), supra n. 1 of Chapter One..’ ) -7 ' ' _ :
© 2.7 “R.S.A. 1980, c. I-7. . . . co BN I
; / .o RN ' - . -
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- L

\4

.

. B. rThe.Board of Managers

4. Section 20(4), supra. a.

s A . T v

LA P

"fv(d)ifexempt from personal liability for its debts, oblzsftions or

: :f :< . ./ acts. those individual members of the cotporation %ho: do mnot
' C *tifcontravene ‘the. provisions of the enactment establishing the
o {l_“h. ;corporation LT e :

TN T L

'~§f(e)fin the case of a- corpqration having ‘a’ name consisting of en
o ‘English and- a Freneh form*or. a combined- English -and French
form,. ‘vest in ‘the corporetion power to use either the English

wi'. . org Fremeh form .of' its name or both forms- and ‘to - show on its
R ﬂ“ ‘seal: both the English and French forms .of its name or to" have- B

"2 seals one -showing. ‘the English and the other showing the
French form of its ‘mame. . . .o L :

‘s
.
- i v . .' o : s :
. - N . )
N L

These general powers giVen~to a condominium corpqration are, of

course,‘subject to ibs bylaws and to the provisions contained in ‘the

Condominipm Property Act just as the powers given to the ordinary body

.corpora.te were 'once lil‘nited by \i% Memorandum and Articles ."'55@

Association and the provisions contaihed inyThe Companies Acq/3

-,

-y . - . r
v . R .

.. [ . v : - . T

- W v
\ l«.

N

by“Section 20(3) of the Condd@inium Property Act'

. o
- .

{4

e ‘or any other Act a corporation may : . =
" N , . = . {-\, . s

av e

Ch N e (s) ‘sue for and in respect of any damage or injury do the °

oy ‘common property ‘caused by any person,_ whether an
s owner or not, and ‘

‘;’ . "~ ' (b) be sued in' respect of any matter connected with the

parcel for which the owners are jointly 1iab1e.

L N ' ’ . . ._" - - l_, \"‘

The Companies Act does not epplﬁ.to a condominium corporation.é "

3 f
R . N
L 4 .,

oy

3., R.5.A. 1970, c. 60.

1 of GChapter’ One. It is suggested that
there has been a 1 gislati e error in that the. Business
Corporations Act, -R.S.A, 198b, . B-15 is now in fofrce in Alberta
therefore»making The C paﬁies Ac re&undant for future usé.

g The coudominium corporation is also giVen thepe additional powers

: ;-,20(3)7 ) Without 1imiting the powers of the: corporatien under this;;
e .
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i' L statute, must exercise its pOWerS through the agency of real people.'

Under Section 23" of the Condominium Property Act, the corporation is- I . .t;N
required to’ have a- board of managers whiach shall be constitut%{as : “ e
provided by the bylaws of the corporatign., The powers ‘and duties 6f_ a -
corporation shali be- exercised by - tﬁ%? bpard of the corporation,
subject to any restriction imposed ‘oT -. direction given at a general .
meeting So long as each member of the board“acfs in good faith he has..y:; fi.i <y
no liability £or what ‘he does in respect of the corporation, even Af it :~~';‘
is afterwards discovered that there was some»defect An the ‘electio 'ngf .

. *appointment or continuance ia office of that perscn.6 - L .", _1,1‘.' . B

Py [T S

¢l The Indi’yid’ua’li. Un_;f'c.wngfs; IR

Y . . K s .

';ff' condominium “and the .owner, as tenant in cOmen, of a praportionate ‘part

; pf the common property in . that, condominium 3 His voting rights are : )
determined by the unit fector for his ualt and may be e;ercised by him o
unless his" interest is subject to.a registered mortgage of Which written '
notice has been given to the corporation, in which case thggmortgagee
~has’ the VOting rights,which wbuld otherwise be exercisable by the‘unit

i owner.f If there are two or more mortgages against the unit, oniy the
first mortgagee is given the ‘vote. . However,' in all. cases where a j S
unanimous resolution is not. required; the right to vote is- given to the_

unit owner, provided the mortgagee, is- not ~presenteapersonally or by -

S . AR . -
,PFQXYJ7A "_‘,"f o f? . S A : s s R
T The individuai unit owners from time to time comprise the .
corporation¢ They or their mortgagees have the power to. elect the board g,
' kY - ' b : l?t )
' * - : ?Q

~ . - - X . R . . . N

. 5. . Section 23(2), ‘supra n.;l of Chapter One.

‘... 6. Section'23(3), supra n. 1 of Chapter One. o ’

' 7. < With-/ reéspect . to 'the voting rights of - the unit owner and the
B mortgagee, see Section 21 of the Act, supra n. 1 of Chapter One.- . . !

. . - . - i . . T4 :
o o .. . . , e -

. c~

e adbens e e



* the corporation or the board and the corporation, by their acts. B '?;

'enforcement of 1its bylaws and. the control management and administration L 5

‘ illustrate the scope of the duties -of the corporation and the importance~ -

“duties are mandatory and t e, unit owners are entitled to - insist ‘on their

Sl Supra

- .

of’m'anagers'.L The unit owners may "be adversely affected by the- acts of

. e

;11.-”STKrUTORx'bUTiEs?OE'THE?CORPokAT;oN“a- o S

r,

Each condominium corporation is responsible generally - for the -.

of ‘the. common property.§ More specifically, its duties include the

ot

folloving , DR . - ”i:j> o R - :'

- (a) To keep in a state. of good and serviceable repair and properly
maintain.the real aand personal prOperty of the- corporation and qg‘J

common property.

P - Lo
(b) -To comply - with notices or orders by any local authority or .

public authority requiring repairs to or Work to be done in respect

of the’ parcel 9 e T T , ,: . IR —_——
. . . . v. (, .~ r ,-,. N

Obviously_ this list is far from complete but it is- sufficient to

of the performance of tho"‘

performarice. - As Holland J. ‘said in Jacklin™ v. ~Strata -.Plan .Nq.‘»‘ -
,'2795:10* LT S L |
There flows from the scheme of the legislation as an incident of . U lféfi.
proprietorship of a lot g right in each ‘proprietor to have the body - - ok
‘corporate’s duty performed 1in ,relation to all- ‘the common e T

property at the . cost .and expense of all proprietors in prOportion, T
_ to .unit entitlements. .As the duty ls not only to repair and ¢
" maintain but also to ‘¢dntrol, manage and administer, the right of L
- each proprietor includes the right to have .the whole administration- S
of" repairs and ' maidtenance of common property carried Out by’ the .
body corporate by its Servants and agents 11 ' ' I

8. . Section 30¢1),: supta n. 1 of Chapter One. . Cn o )
9. Section 30(2),\supra n. 1 of Chaper Oue: - RN o - A
10.° (1975) 1'N.S.W.L.R. 15. ", D T R -
n. 10 at 246, ' , T , :
P , . . o e e e DR




. . o DR . . . T LT e -
v v . N - N N T . . t N '
B ~ . - - L C .ot . . N .- ° . t
N bl ! "' .‘_l' -t . . N M "~ oL T g .
R . o ’ D . - N -

':. N ".,.As the vslué‘ of any right depends upon its possessor 8" ability to

. as important as the right itself. N3 S o "e‘ e s
| IR 5 5 1 ‘JUDICIAL‘,R;;MED'IES' OF THE UNIT OWNER - |

.. N N . "_ . o
- R -t

. owner under. the Condominium Property Act. the right to sue -the right to. -
- -apply for the appointment of -an administrator, and the ri.ght to apply'vj
) o for termination of the condominium status. ' . _v L ?
. . " - '» — : Yoo ) A . ’ N . - ~ L ".’i-;-';:,.l
‘. A.¢ -The Right-fo'Sue - " . o, RTINS
AR 'rhe first right " ie the right to sue the"c’:’orpor‘ation'under Section
. ' ,20(3)(b)¢ e . .‘ . T )
N 20(3)« Without limiting the powers of " the corporation under this or o
Yo, - any. other Act, a’ corporation may S .-‘q .
: . ) 4 (b) be sued in’ respect of any matter cfonnected with the
. IR phrcel for which the" owners are jointly liable. :
c- T . c Q - el ,’,v ; ! e B ' .
I ,:_ ' Although there is o limitation placed on the nature of the relief

' -'simpie non—performsnce wQuld seem" inappropriate. ' + An - award of damages

e would require a contribution by all other unit owners of each one's . -

proportionate share of the judgment.;l Even‘thbugh one unit owner'

‘commenoed the action - the other - unit owners wduld be ' as much aggrieved
by the non~performance) as he.. Why,. then, __should - they _joi_ntly “be
’required to compensate Him? _ If ome wished t\:O'carry\’”this'argument to
'extreme lengths, “he could point to- “the situation i»? which all of the
upit owners individually commenced actions: agaimst the - corporation for

'non-performance of its duties. Presumably ‘each would obtain a' jndgment.

against the corporation and each. wbuld be required to contribute .to the

‘satisfaction of all other judgments, .thel_reby elimina,ting 'the value of

hig own. .

~

which might " be sought in such ‘an action, the remedy of damages for'

'enforce it, the remedies given the possessor to compel performance ‘are

.‘There would seem to be but three remedies afforded an unhappy unit'

\
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Ce Much mbre prourisi‘ng is the ‘type’ of relief which might be given by a -i e

mandatory injunction requiring the corporation to perform its duties.__' ST

-T‘his, Vas }the type’ of relief sought in, Winter Xb Playa Del Sol
1&511:271':1 hich the pla.intiffs, non—résident condominium unit owners

~

.g@ught -an. action against the defendant condominium corporation for an .l y o
~order compelling the corporation to allow them to ‘make written notations
from the condominium -8 records. Although the defendant had allowed the
' plaintiffs te inspect the records, e had prohibited them from making

o notations. 'I’he relevant 1egislation merely alloved the plaintiffs to

inspect the records. In decd.ding to grant the mandatory injunction,,

,Cross J said, vthis.» S v C
| 3 . . : e
' "In. the instant .cage, 1t appears that .the p‘rivilege of inspection
of. condominiuin association daccounts afforded | by statute .to :
cottdominium owhers should carry ‘'with it the right to make hand =~ -
" written notations from, the records. Permitting copying is ‘the-only.
result that 4s consistant with various judicial interpretatidns of
statutory rights to inspection of records. - ,It ' appears that the )
plain meaning of the statute i1s to allow ‘the condominium owners - o
i access to the information in the- records of the association, -even '
.to. the’ extent o’ ‘furnishing owuers written summaries at least ’

~annually. 1 ; _
" = P A : ’ ) '\ ! ’ B ....rf

) It ,would seem, therefore; that an aggrieved upit owner might readily

obtain -a mandatory ,injunction against a condominium corporation which el

RS
) e g e

- .neglected or refused to perform the duties imposed upbn it by \the Toa

statute or its- bylaws. It ’must be noted however,_ that as there is no .

iy

P - ~
RS GRS

. ,specific statutory right to a mandatory injunction such relief will .
»;ouly be granted by -~ the Court 1f the injury is- of such a ‘nature that it

could never be - adequately remedied or atoned by an. award of"‘_k v‘

' ’damag'es.lf‘ o L . v .

= ~
- . . : ... L ~

= v - . ‘. . : . - -

.12, (1977) 353 s,o.. (2d) 598. Co ‘ . o . D
. 13. 'Shpra n. 12 at.5994 see also, ‘In the Matters of Adrian Blunt and; : e
T ‘Strata Corporation VR 45, (1977) 1 B.C.L.R. 36. ‘ ) -
.14. .Canadian, Pacific Ry., Co. v. Canadian Northern Ry. Co., (1912) 3
'WWR.lostlo. | .

- . «
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) 3._ Thesgight_torappiyifOr'the'Appointmentvof"an Administrator'lg

. .
ﬂ'

' The second remedy is one open to both the. corporation and an~

aggrieved unit OWner when a corporation is being hopelessly mis-managed

or in danger of becoming 8o by the board of managers.. This remedy is.;

given by Section 49 of" the Condominium Property Act:

49(1) A corporation or person having an intere&t 4n a unit may
' 'apply to. the Court for’ appointment of .an administrator.

’
- -

(2),'fthe Court may, .on cause shown, appoint -an administrator for
“" an indefinite’ period or. for a fixed period on any terms and
~"" . conditions: as to remuneration .or otherwise that it thinks
' .fit. ’ . . .

( . o . . . . .o " .-

,under this Section are- administrative expenses within the

. ) - -meaning of this Act.._ .
- _;(4)' vAn administrator has, to the exclusion:of qhe board and the

T Tl ~.corporation, . those powers and duties of the corporation ,

—_-that ‘the Court orders.-

"

(5 An administrator may: delegate any of the - powers or duties

' - - 80 vested in him. L .

" (6) = The’ Court may, on the application of an administrator or

A4

The Court will only appoint an - administrator on cause shown Presumably

' an, administrator wouLd not be appointed on the basis of .an isolated L

event or events unlikely to recur. This conclusion is supported by -the

63)’ The remuneration and expenses’ ‘of an, administrator appointed

o . “person referred to in subsection (1), remove Or replace the
SR "—administrator. oo : S oo

judgment of Else—Mitchell J. in Steel and the Conveyancing: (Strata .

'Titles) Act 1961 157 e DT

R . . .
\ ' . . L.
N . - . ba J

"There 1is no doubt in my mind that in theae reapects there havev.‘ T

been .breaches- of _ the fiduciary duty which flows from membership. of
a council of a body corpotate under the Conveyancing (Strata

Titles) Act 1961 . ‘That Act’ ‘does not specify the .grounds .on which
the Court in 1ts discretion may appoint an administrator ‘but  uses

o .

5.. (1968) 2 N.S.W.R, 796. .

1

B
ie
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‘the expresion "on canse shown . Such cause “may be found in a wide .
.variety of circumstances -and® situations entailing non-feasance or
1mis-feasance by the Gouncil -of a body - corporate which it would be-
. ; lmpossible to catagorize exhaustively. For the 'present purposes it
''is,. I. think, sufficlent to say that in. the “absence of togent .’
" explanation or general agreement a clear and" continuing fatlure .
arising under "the - bylaws - in the First Schedulé will constitute,
Tground for seeking the appointment of an administrator. .

c. The Right‘to Apply for Iermination”of'the Condominium Status- |

-r

- - ~ . . - . . O

7

Finally; /as' an alternative' to seeking the qppointment of an‘-f

administrator, an aggrieved unit owner may apply to the Court under
o . )
Sectiou 52 of". the Act- for terminat on of the condominium status. The -

relevant provisions of Section 52 ad as follows.f'ff- Co ,‘. "

52(1) An application to terminate the cOndominium status of a’
,building may be made to. the COurt by the corporation, an_
owner, a registered mortgagee of a.unit or -a-vendor under an
agreement ‘for saIe of a unit. " i -

‘(2)',Qn an appLication ‘under -this' section, if the Court is”

: ~':satisfied that, having regard to the &ights and. interests of -
. - the owners as a whole, it is just and .equitable that the
- condominium status of the building should be -terminated, the
/ Cour't may make a declaratiou to that effect. BEEEE ’

- DI : . - ,; * ) »

~ - 4 . .

AIBecause of the. serious nature -of an application under Section 52 it 18
<suggested ‘that - a® Court sho?id not order terminationj unless the B
;'appointmentﬂof'an administrato

would .be of ‘no use to the corporatiOn. ’
To date,‘hodever, the'Courts in Alberta have not been faced with the & f _:43
'problem of judging an: application brought under Section 52 Co 4-> BRI .k
o o o . oo A T R 5

5 érv..*INnxsEcT OR INFORMAL REMEDIES'OF THE UNIT OWNER- . . . - . =

Ca

- L. -, . - RS _

A. the Act 1s, Hmited in its. judicial remedies,-an-aggrieved unit_ .-
owner -may have to resort to indirect or’ informal means of having the

duties of the corporation performed There. are two such methods.‘

-

fFirstly,'the unit owner may . cause the, board members to be personally,” - ';

'.f16.'-Supra"n.:15 at 799. | o ¥

1
»
R T b L bt s Hms e R R
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. / : ’. ’ . '. :‘ - . '
- 1iable yor failing to. perform their statutory duties and- secondly,'he

Y

,can cease payment of his cOndominium feea.

A. Non-Compliance with the Act

' The first method is made poaaible by Sdction 71(3) of the/Act.

If a- corporation fails to comply with this Act, each member
.of. the- board who 18 knowingly a party to that faillure is
guilty of an offence and liable on summary conviction to a

.fine of not more than $500.00. *
e

T3

—

'The duties of the corporation are created by the Act and, therefore, a

breach of- duty would constitute .a non-compliance with the. Act{ﬂ‘

Accordingly, a knowing failure of . duty on the part of the members of the
board could result in a’ convittion under Section 71(3) of the Act. If

1t might provide the

obtained necessar¥

such a conviction vere'

.incentive for the members of the board to’ carry out the. duties of the

corporation. ' i

- i

.‘B.~pron-Payment'of.Condominium‘Fees

he second indirect or informal remedy, nonrpayment of cdndominium

fees, is somewhat more controversia1.1 When a unit owner refuses to pay

condominium fees, the corporation may bring an action ‘in’ debt. against.
“him and may file a caveat againat his certificate of title.17 Non-
payment by the unit owner will- almoat invaniably fesult in an.action

' either in debt or, in forecloaure. At the trial of the action the unit -
_owner “could . raise as’a defence for such non—paYment that the corporation'
. was fai\ing to carry out ita dutieh. In the ‘cagé of The Owners Strata

Plan BR162 Ve Zapantis,1§ the Court indicated that Jt would permit a

0y

Section 31(2) and.31(4) supra N, 1 of Chapter One4 g:h.;f
Unreﬁorted June ’l; 1977 Vancouver Registery, 837-77
Provincial Court) N AN _'_,' T L . -

17.

18- (B.C.

Lo e
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'1ffpart of the drafters of » the legislation to . provlde a unit owner with a

‘unit owner Y a defence to a claim for arrears fn- maintenance by the dq
corporation, the right: to withhold payments whare that corporation had
withdrawn services and cOmmon facilities“from that unit owneé. _;‘

, .
-

. N A L.
.Aal . . cos . - ‘.

Although these persuasive measures may prove«useful to compel the
board of, managers of the corporation to fulfill its dutiea,, such
me:sures are persuasive only and there is _‘/assuranCe that they will
. WOrk in all cases. Furthermore, such - measures would prove futile in any
situation where time is of the essence.; Such situations can arise where .
"the non-performance of the corporation' s duty to repair and’ maintain the E
common property results” in daily damage to the. individual's unit, ._r
example; such - damage \ag would be caused by a 1eaking .roof,". In a
situation such as this, - time ‘would be amn important factor and any
:lengthy delay in performance would only increase the damage which is S
‘being occasioned to the unit. Aside from these persuasive measures and .

the rights under Sections 20(3)(a), 49, and 52 the Act does. not provide'f‘ _fﬁ
;a specific remedy that would enable a- unit owner to“enforce compliance .
with the Act.;..;if_ S - .o “‘_3 f,\ R “.z_rj_f—yi“ﬁ~“fw
"ﬂv\\"RESOLUTiON OF"DISPUTES o

pors 4

o, . -

If the ob}ectives sought from a condominium are to be attained, the
: enahling condominium legislation must provide the necessary machinery
ffor ‘the_ resolution of disputes which coneern the non-performance of the- f;
corporation 8 duties. In accomplishing this. objective, ‘the Alberta Act
?: has failedri The primary cause of this failure was the omission on the

'specific course of action whicﬁvcould be used tofcompel the conporation

.

. eo fulfill its obligations under ‘the Act. L

\ . 4.'.- . . . . .. - . - . -

s Althoug? the Act does make provision for- a unit owner to bring an,"’
"'Naction against -the corporation,‘ such a right is contingent upon the

e PR o s e
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matter in d‘ispute coming within _the scope of the remedial provision. o

Furqher,‘ the alter,native courpes -Qf action that ¥: P unit owner» may reaort

. ‘v.to i'n having the corporation perform its duties are~eithe‘r pure y .
\ persuasive or- cannot »be invoked Lf the disyute _relates to an isolated o ir e

'-:,;. .

) breach of duty., . oo o7 4 \2:‘—" . . R
| »_ . - From. the anal‘ysis given above, it can be‘seen that the remédies -
afforded an aggrieved unit owner by the Condomininm Property ‘Act” are
slow, : expensive ‘or e.xtre‘m,e, dnd none of them - really ane.h ca,pabrle o;E N
' assuring that the unit owner will obtain~ what he wants. i the prbpe'r- "
- ' administration and management of the condominium. Other jurisdictions"
o such as Ontario, British Columbia and b}ew South Wales fave recogniz‘ed
the need . to deve‘lop new, ],e’ss costly and more expeditious and reliable
_ ‘remedies: - .. - e _ ) ‘;'J -.” '-f‘"., pem = |
A.  Ontario e AR | Pl g -
_ A In Qntario, there 18" a specif.i,c provision which allows a unit owner
to apﬁly for a mandatory injunction. This provision is cpntained in :
Section 49 of The, Condominium Act'19 e e
49(1) Where a duty imposed by this Act, | the declaration the o O :
.o T bylaws or..the ‘rules is: not performed - the corporation, -any . -~ .. ke
; ' owner, the bureau or any person. having a registered mortgage=. 7
. . »_Axagainst the- unit and common interest may apply to the Court“ ar ;-'-;_;
' o " or. District Court for an order directing the performance éf T ¥
the duty o g o S RS s
- : ‘.' ‘L" 4 : :- i ‘__ T .:;.'~
- o = - - .,L; . et ":’hj.':t T ’ _ L :":c N ‘r,. ) .",Vl ’ - ‘-F‘\“
19. S.0. 1978, c. 84. o I PR U A AR ' T
20.  The - declaration is equivalent to 4" condomlnium plan nnder the o i
Klberta . Act. However, ‘unlike the Alberta counterpart, t’he TS ey
declaration under ‘the Ontario ‘Act contains a great dea}. more” .-... .. ¥
" in terms of outlining the government “of ‘the condominium. ‘project. SRR S
For ‘a. more precise contrast between the ‘terms declaratio’n -and | 0 L S F
condominium plan as ‘those’ terms are referred to' in’.the wvarious R s )
A .provincial condominium legislatic)n, see A.- Rosenberg Cond.omin_ium PRI
: .1n Canada, supra n." 6 of Chapter One at d-14. Lo e TR
: i . "*'-.‘,‘ - ,."‘ L o . .‘v-:.:“\-v-.. ";"-. P
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,may include in the order any provisions that it considers appropriate7
' ‘inder the circumstancés. . Any order grpnted under Section 49 of’ the Act

does - not .affect other remedfes which may be availahle against the.bj'

"corporation for a failure to perform a duty impoaed by the Act.2¥

w .
. cos [T RENTEN o . , R ’

. ; s - . . Y. , . .

A o . !

_ aL %?, an application ‘Was heard hy the Court pursuant to Section Z}A
(now Section 49) of tHe" Act. Although the .application. concerned an

SR " alleged b;each of duty on the part of certain unit owners,dthe decision.w

2y is still” relevant ‘as the judgment appears to imply that in order for the

provisioﬁs .contalned - in Section 49 to become operative the non-}

[ .

- - U et e e e e e e

f*compliance ‘st be’ material. T Ia denying the particular application
before him, Keith J. stated 4 ’ ' ' ‘

P
e “r

~

Act, each owner being bound to comply\with the Act, the deolarationi‘
and the bylaws and" "having a. right to the compliance By the ‘other

e o owners with the Act, the declaration and. the bylaws,' and . the"‘:
boundary lines being shown as they are -on the registered plan, thatﬁ
. I really have no’ alternative under ,Section 23(2),*but to make’ an; .

- i{»’order that they be pomplied with...No -question arises with respect

uge .and has been from the inception of the whole. project. There“
were some reagons advanoed -as’ to “why. this ‘proposed uge would. be -

* .+ 1nimicdl "to the interests of the" residential holders, but I doubt-'

that unless it is shown that thelr Teal 1nterests in the common

. ¥ elements of- the condominiim -have been affected (and- this -has not - -

‘been shown) that one should be. particularly dmpressed Wwith what I
. suspect are largely fanciful objé%tions £6 ‘the ‘use. being made In

- . my view there is no substance,to this application."23' ,'.“-j'

o~ .
- - N
* e Y

B. Britshk Columbia o R R Lot

.,
. e ~ ’ o s -
- ~ T
» - . -

British' Columbia2%4 Hhas -af~proyi§ion2$ dsiﬁilar toﬂ-Seotiqn"

L

y . - » R S B
- . oo . -

21. Section 49(5) supra n.19. 7 N I L
22. (1972) 28 D.L.R. (3d) 168,  ° i T T
23. Supra n. 22 at, 170. SO S T
24. Condominium Acty R.S.B.C. 1979, c. 61.- . Lo TR UL
25. 'Section 40 supra n._ 24. SR ' )

. o~ - . ’

, In the case of Re Key etn al. and St, Georg Holdiqgfgco. Ltd. et.f(‘u

T‘*- In addition to directing‘the performance of the duties, the Courtfﬁu‘

4, “. 1+ to'the.use to be made of the actial units, as ‘thigs 1is. a.permissible; ;q "




. "49(1) of the Ontario Act but 1ts - Section, unlike that of OntarLo'

: 'l._-‘;"'Arb‘itra'ti'onl ST

- an injunction despite finding for Blunt' hecause the chairman ‘of the

'<‘be referred to arbitrat'ion.27 “Iﬁ 1s ‘ot - mandatory that the parties,

..r.26. Supfa n.,13. . e e
¢ 427. Section’ 44(1) -supra. . 24s

ispecifically states that " the remedy is a’ mandatory injunction.‘ To date,

the “only. reported British Columbia decision_ which deals 'with this

'A:-jjSection is ‘kn The Matter of Adrian Blunt and Strata. Corporation
1flVR45 25/ In that case, the facts were that the council of the strata

corporation 'without presenting a proposed expenditure to the owners

through the budget at an annual general meeting, contracted ﬁor the o

. painting of the exterior of the building and paid a price of $2 #00 00

"‘Z}unt, an owner, resisted psyment of his portion of the account on the'
r

ound-" that .thef expenditure had npt beenu_authorized by special

f—resolution._ " The- council argued that it Was only" complying\with its duty

to repair under the Act.~ In the end result “the Court refused to grant

'council undertook to. place ‘the matter before the owners at . the next

annual meeting, one and a half months from the date of the decision.

f However leave was granted to- apply for an injunction should the council

refuse to place the matter before the owners’ .at the next annual general
meeting or. if the annual general meeting was delayed beyond .the end of

the,month of the Sourt 8 judgment. T . i,

P A e - -
v vt - . . - .
i . . . . ' R .

:.. In British Columbia, as an alternative to an ‘action for -8 mandatory

injunction, the condominium legislation provides for an arbitration ro »

settie diSputes bbncerning non—performance of a corporation s duties.

'The arbitration procedure is contained in Sections 44 and 45 of the Act’ .

which provide that where a dispute arises between the strata cprporation

) and the unit owner -concerning any matter , the matter in dispute may .

- b . -
. . , i

\

- e
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. 'the notice mentioned in Section 8(d) within seven clear days after such

. notice is served then, Section 8(e) of the Arbitration Act prdVideSj"

" .
'

cpmmence “an action, and the coimencement. bf an/ action. will bar any

subsequent arbitration. If there has been - no action commenced, the

arbitration proceedings can be initiated by the strata corporation or
‘the unit owner and\ notice must be given by the grievor to all the

partigs to the reference—za_'Within ‘two weeks of the receipt of. this

~

noticef the réspective parties ‘to the reference must agree upon and

appoint a single arbitrator 29 If the, parties cannot agree on "an

'arbitrator, each party -is given a period of one week from the time the

initial period has elapsed in whichdio appoint dan arbitrator Jf his or

its choice, and the arbitrators  so appointed must appgint a third

arbitrator who will serve as .the chairman.30 fif'the.arbitrators are

unable to come to. some agreement as ,to the appointment of the chairman,

7

then the provisions of the Arbitration Act31 apply.%l

- * . - ) . ES 7

Lt

;'f'Byf virtue of- Section 8(d) of' the Arhitration Act, 1f the

arbitrators faiI to appoint a chairman, ‘any party to the reference may
serve the arbitrators with a written notice to appoint or concur in the

appointment of a chairman. If an appointment is not made pursuant to

that the- Court shall, on application by the party who gave the “notice,

appoint a chairman,,such chairman having ‘the same power ‘toact in-the . -

_.reference and make an award as 1f "he had been appointed by the parties

“or by the arbitrators respectively and with the consent of all parties

,_30,"Section_44(3) supra n. 24 ..

- o - - o e e M W a P -
« - v

28. - Section hA(l) supra n. 24. .- . _%.-~~-~}--'~ .;f f’I'fJ“fi_('
29. Section 44(2) _supra n.s 24, : :

31. R.S.B.C. 1979, c. 18 "
32. Section 45(6) of  thé Condbminium Act,«supra n. 24, provides that

f.»“gthe provisions of _the Arbittation Act, supra n. 31" ‘except .insofar

as they relate to the question of two arbitrators appointing’ a
‘chalirman, do not apply to arbitration proceedings under the
Condominium Act. : , '

N -
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- Firstly, the individual chosen must have been an owner and occupier’ of a

-
..

(a) Chogsing'an Arbitrator .
S - y .
The choosing of an arbitrator 1s not considered under the Act as an o -

empty formality; and to insure that a qualified unbiased individual 1s ° CoT -

chosen, the Act imposes certain conditions as to a potential candidate., ) N {5
strata lot in andther strata development for at least one vyear.33
Secondly, such an individual unless _otherwise agreed by the parties to
the‘reference; cannot be a unit owner in the strata project which is

affected by the arbitration proceedings. 34

(b) Arbitration ?roceedings
* e 0 ' : ",

\After a. sultable arbitrator or suitable arbitrators have been ) '
‘appointed, the reference 18 heard informally in a convenient place
within the strata project or any other convenient location.35 ‘The'
arbitrator or arbitrators will condugt the hearing in the manner that he
'or they feel appropriate urider the circumstances ‘and such latitude of “ . %
;: authg;ity also pertains to the presenting, ~rebutting 'and form of‘v-i‘ ‘jnf ;
evidence that is- .presented throughont the proceedings.36 In
_rendering the judgment, the arbitrator or arbitrators may~make any award
that he or they feel is just and equitable and such an award may
'include an order in the nature of a mandatory or ptohibitive injunction

or the payment of damages 37 To insure that the Judgment of the

.farbitrator or arbitrators is complied with the’ Act provides that the
“judgment may be entered in the registry of the Court and enforced with o -4

“leave of the Court An fhe . ‘same .manner ‘ag a judgment or order of that

§
,'¢Court.33 : The judgment of the arbitrafor or arbitrators 18 final and B 'Eﬂ

[ t

L. L N . e [ i
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» . 33.. Séction 44(4) supra n. 24. : - .
"34. ‘Sectidn 44(4) supra n. 24. . :

‘35. Section 45(1l) supra n. 24. ¢ -

36. Section 45(2) supra n. 24. . : ‘ |

37. "Section 45(4) supra n. 24. ‘ .

38. Section 45(5) supra n. 24. )



e f‘ Caurt, a’ party to an arbitrat}on can gain the same relief as . c0uld be.
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binding on the ‘parties and there is no right to ‘an’ appeal 3981n¢e e, :

‘¢ the résults of; the arbitration are as binding as a«judgment of the“

7

provided by a Court with less expense and time involved. , _ ' e

;

L4 s .. . X ) <
€.. | New: South Wales”

Vo 2
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_‘_ Although the Ontario and British Columbia condominium Acts provide
'alnumber of remediea which are important to the unit owner, they have
s yet to achieve the perfection of the New South Wales condominium .
e 1e§islation. - ERT v co
Sy .
In New South Wale the legislature has all but elininated the need

for'judicial‘interveng§:n in anyumatter which concerns a dISpute between o

a unit owner and the corpqration. It did soas a direct counsequence of

the failure of the original Act of 1961 to provide an effective means
- for resolving disputes between the unit ¢wners-.and the corporation. In
T order “ to ouercome the remedial deficiencies which had. plagued the
original Act, the draftsmen of the 973 Act introduced an 1intricate -

“remedfal structure involving remedies ‘at two. levels below the level of S

the Supremé Court, and adminfstered by two fuhctionaries. These.

functionaries were the commissioner, the function and dutles of which . y

iy

+ are exércised in an ‘informal manner and the board whose proceedings

T

resemble that of a fornal‘Court hearing.40 \i

AN

Aty

7

- 39. There 1s no right to an appeal provided in the Condominium Act,
B supra n. 24 of Chapter Two. However, as the Arbitration Act, supra
n. 31 does not apply by virtue of Section 45(6) of the Condominium
Act, and as by virtue of Sectfon 4(h) of the Arbittation Act the
award 1s final and binding on the parties and the persons claiming o
" through them"” therefore, providing no right of appeal, it can be v
stated that there 18 no right to an appeal frow an arbitration
. brought pursuant to Sections 44 and 45 of the Condominium Act.
40.. N. J. Moses and R. Tzannes, Strata .Titles, -supra n. 12 at 149 of " -
Chapter One. . N - : S
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1. ; Commigsioner _ S L ! ' R

_The commissioner is. appointed by the Governor and under the Act is

. -provided a largﬁirange of authority.‘ By virtue of Section 104 (3) of

N

the Act, the commissioner has, the rEquisite po er to ordet"

! 104 (3) For.the purposes of’ thiS~division, the commissioner'mays’

- - "order a body corporate, a managing agent, a proprietor,

. any . person. having an estate or- interest in a ‘lot or an _'

occupier of a lot to do, or to. refraixbmfrom doiné,
- specified act with respect to a strata sch '

N - ' BN

, Further by virtue of Section 105.(1) of the Act, the commissioner hasi '

the following additional powers. 4 * - "j' ’ .

[

o ip5.(1)-.Except in the case of a dispute’ or'complainﬂ to be settled,

) . or rectified by .an  order wunder Division: 4, the.
commissioner -may, pursuant to an application of a body -
corporate, a managing agent, a proprietor, -any . person'w

~ having an estate or interest in a lot or -an occupier of a
lot in respect of a strata scheme,,make an order for the
.. settlement of a dispute, or the rectification of .a
' complaint; with respect to the exercise or. performanoe of,
. - Or.the failure to exercise e} 3 perform, a power, authority,
L ;ﬂ}- "duty or function conf rred or imposed by ‘this Act or the
) “-'.ma ~ bylaws -1inp connection with that strata scheme .on ‘any person
- entitled to. make an application under this section-or on

corporate of - ‘the” council.

B . v oL -
A < P N . S '
‘ g : R

- 2. ' Procedure fér Ordér- - ",
o ) ! L C Lt o . : ‘ . i . -
Ce e . . v R . 7 ]

‘The - procedure involVed for the obtaining of an order pursuant to

- Sections 104.(3) and 105. (1) of the Act . 1is cqntained in, Section 100 of

the Act which sets Out the steps tp be followed. Section 100 reads as

< S B

follows' .'”‘.r ,'“ L

" Lo s

»

the commissioner "in writing specifying the grounds on

, Lo which’ it is. to ‘be made, ghall specify the order sought and
v - " .. ghall. “be™- accompanied by _the prescribed fee and the
: : ”"prescribed deposit if any. ‘ R

the- chairman 8 secretary or treasurer of / the body,

“t 100 (1) 'Application for an order under this part shall be made to

.
[}
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. opinion

o~

SRR fi; 5,» L complexitieé,

e T » appligation T of . thé - possibility of . the’ - frequent
- " ., - . 7 recurrence of like applications warrants its reference
z - . to ‘a board; or . N

(e).tbat  for ‘dny other r_éas'On‘; 1 should properly be ST

St ) ;_j"‘_‘ - referred to‘a boardﬂ o

/" - 43,7- N R

A P

' made to him for au“order unaer Division 4

-

1n respect of whioh the-order rs sought ﬁ‘““~.*'~»«{vw

EAT e "

, . B \ —l\,--‘-‘a,",tk
G ey

haveggis application referred to ' a board.

'.13.',’Procedure After'Commissioner.Receiue37§pplication‘ L
. o s . = - ) *\ . : h »"-"""»""r'é

~

S "-:" After receipt of an application for adabrder, the commissioner ‘has

‘ the following authority

part the commissioner

: N further information in relatiomn to. the application as,

- .;] N ."application; |

o . :(b) may reftage to proceed with the application until a :
A o requirement ‘made by him pursuant to paragraph (a) ‘has

. - s N been complied withy

k . - ' (c) shall glve written notice -of . the’ application to the,

body corporate for - the " sttata -scheme to "which the
application relates and. .to any other person; hot being.
the applicant; who, +in his opinion, would be affected
1f ‘the order sought were made,

¢ . ' ‘ - y

LR TR A 4

“'-g~ , (2)~fThe commissioner may réfer*to a board in the application',
' 3, - ‘made” te him- ior an~orderaunder Division 3 if he is of the -

.: .'(a)‘that' .the _application raises matters of 1egal

‘ivf?'f“ﬂ 'jx.f:.(j) The commissioner shall reier to a board any applicationt”‘”

. ‘“_'"'f (4) A boatd to which,i pursuant to this section the-
R ,,_; : commissioner {is requir d - “éntitled "to refer: am: .-
4 s application for. "an ‘order undér this' ‘part is the "board
e o _that, in- the opinion of' the: commissioner, is situated
/ . o i C nearest -to. the parcel that is subject tQ the strata scheme

(5) ‘Nothing in this sectioh shall be construed as’ conferringfﬂi? A
on an-applicant for’ an ordet under Divisionv3 any right to_oni -

'rlOl (l) After receipt of an application for an, order under this~5,u

;.u Co T (a) may require the applicant to provide him with ‘Buch’

- in 'his opinion, may assist the investigation ;of the

. (h).'that " the importance of . the subject matter of the“l T

5
Y
o
3
R
7
K



s .; 4.7 Decision of ‘the Commissioner-f i 1 t}:"‘iz';"_" oo

(d) shall in a notice. refeirted to .in’ paragraph (c), '
specify the order .sought andvinvite the body cOrporatevi”"' N
and any member théreaf and any other;person whom the - | N S

notice 18 * given to make to him, "within .a° time- - R
- speéified in, the notice, ' a written’ submission in:
o - respect of- the matter to -which ‘the application ~
. relates; : .o L
(e) shall, -in a notice referred to- in paragraph (c), -
_ S further specify that any - person.whom the invitationx
_'-‘--;--\j,; " ‘referred to -in parAgraph (d) 18 ‘extended will . only be .. .

T . entitled - to appear before: any. bpoard.- to which the’ * | -+
~‘application’ may be’ referred if - he' has -made' a written . - T
submission {n response - to. the notice and 1in that

submiSsion ‘has stated that he wishes 86 t6 appean in -

." _the event of the application being so referred; . . ST
- (f) may make such other inVestigations with respect to the
—’5f4 ' application ‘as he thinks fit, including investigatious

P .‘requestéd by a board, and " . - L
s (g) may enter upon any lots’ subject of the strata scheme e
S " ‘concerded.’ for - the purpose of - Carrying out any’ - °

. inveStigation with .respect to . the applicatlion at anmy. -
N T ...+.  .reasonmable. time on notice .glven, to ;any occupier- of
S T R P that lotrand msy enter upon the common property

y e L L
. A .

St e, - Tt L A . : -~ N .
B 2 P . . . . . ' .

.N-:. o ) ~ ) \' N ‘; ) »\,.V‘. .

' ) ane "the written Submissions have been received .and aIl necessary~,‘
'T‘investigations completed the commissioner~renders'a.decision based on'y‘;'?lx*

the information obtained from ‘the[ submissions'-and~ from his

investigations. In accordance with Section 115 of the Act the decision'

~oft the commissioner must be in writing and a copy of " the written'order;i A“ S 1

must be served on the" body corporate of the. strata sche' conqerned; any -

’

. -

person who -has, made a written submission and'any perso who is’ required.>: i i

by the order to do or to refrain from doing a specified act.

5. gAppeal-Against.Order'of the Cbmmiséipner L .'f_f;~1 N oo

The .appiicant .for the order any person' who"has 'made 'éritten:
submissions:to'the gopmissfoner,‘and any person required to- do or te .

4ﬂrefrain from - doing a specified act may Nappeal the commissioner s

“
J
Lk}
v
’ “
[ N



deciston ta Titles'Board within 21 days of the date upon which* .

' _the ofder fe,ct 41 h N : e T T \ .
’ : ‘ > Ve o ) ' - . ',-‘>
N ;J.fé.,_ Procedurg for Appeal - - . o k; s {.; i o

\ -

The board prior to the making of an order must conduct a. thorough
- investigation of ftheﬁ matter, withoub regard to legal fgrms ior
' -‘solemnities” .42 The board may hold. a hearing’ before which t

K ’ parties to the . dispute may appear, and in conducting the hearing the

P
-

board 1s not - bound to apply the rules ofzevidence, vhether or not the.ﬁ_ ”',_a;-
hearing 18 oondueted _formally 43 Ew‘An applicant may appear LT

personally, by agent ot by 1egal representatives wﬁb may examine 'f.

LY

: witnesses and address the “board” on héhalf of the applicant.éf . The

decision,of the board mugt" be«ig writingrand an appeal from such A

Cfv, decision ifes 1in the Supreme Court of New SOuth Wales only on -a question
Qf law,,as S e AT s : ’\ . L | ,‘ - . : o . T » L - o
L T s AR T S O A
S o Toonentt T T e e T oA
A ;‘Y N “ . : -~ “ . A ’ - W - ) . B . E .t ~ T S ".',\
L 7. Cost of the Proceedings o oo, . T ST

On the subject of costs, the general rnle is that neither the hoard o

nor the commissiouer may. make any awards but the Act doés provide an _

GXception. The exception to the rule 18" found’ in those cases where the N

Court decides that, proceedings éommenced in Court to. enforcelany rights
or remedies could have been brought under the dispute provisions of the
Act. In such a‘ case, the plaintiff must pay the defendant's :costs 1in
the amount determined by th& COurt 46 By makLng a0 award df costs

A3 . e

-, ‘e

41. Section 128.(l) supra.n. 11 of Chapter Gne.: . I I
42. Section 132.(l) supra n. 1l of Chapter One. e T T ,
,43. Sectidn 132.(2) supra n. 11 of Chapter One. . ' , B N
‘44. Section 134.(1l) supra n. 11 of Chapter One. N N ) Lo
’ ‘ﬁS. Section 130.(1) supra n. -11 of hapter One; see also, J. Moses . .
" and R. Tzannes;tStrata Titles.,’ supra-n. 12 at 168 of Chapten One. .
46. Section IL46 supra n. 11° of Chapter One. ' Co - , v . o ;

N '(' -, ‘ ) «
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R R 1 sudh cases possible, the Act provides the necessary inéentive for-' RROTRRE

i ividuals to ﬂave their disputes resolved according to the dispute:
' rovisions of the- Act"rather than "by clustering the legal system with

't
. disputes thar do not warrant adjudication by the Courts., = C LT
Br?. Compliance with the Drders of»the Cbmmissioner and the board j,:iz.‘;,;;;f

s P PR e

- -

To insure that the orders of “the’ commissioner and the board are. -

S complied with the,Aot stipulates that‘any person who contravenes such ;‘;af.»q‘

orders is 1iable to a fine of $100 00 and for each day during which the
H‘order is ‘not - obeyed a further $10 00 a- day, up tn a mAximum fine of
$500 00 47 Prosecutions for a breach of such orders are taken in a '

¢ e

Court of . Petty Sessions before a. Stipendiary Mag_istrate.(f8 “:'The o

y penalty levied is: rec0vepable a3 a. debt by the person whd instigated the CTs

proceedings ith off’ence-_l’.9 ‘ Tn addibion, ,any person who vor e e 'f%f

contravenes ‘an’” otder may be held accountable for the costs of the : :'1 L N

U Ceagrtenmt L AT T T RET AR RS

. . . o . . K - ‘ X , X . S .

T

, e 1‘“" ' The single most necessary ingredient of ‘an . enabling condominium ii;_fl
. legislation As its ability to’ provide a workable dispute formula."In o
. z'_vll .+ the, New South Wales context . this® requirement was absent in the\original
o 1961- Act and in order’ to rectify this deficiency, intricate dispute
-7‘,_ provisions< were codified in’ the 1973 Act. ‘ Although these dispute ) j,~ 'i -
"f" .' provisions appear somewhat involved in nature to the tGormal individual

their value in providing relief . which ‘18 fast and inexpensive far
o outweighs the procedural»drawbacks.: w,ii{‘::. - ers~ ”'__f co ‘...f:!“'

W e

© ©  47. Section 142 supra n."1ll of Chapterione. E O SR
. 48, .Section 157 supra n: 1l of Chapter.One, .-~ . .. I e A %
49, Section 157 supra n. 1l of Chapter' One; and see generally N. J :
Moses and- R. Tzannes, Strata Titlea, supra n. 12 at 174 of Chapter
‘One. o ; . - - ' ' :

-~
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. 50. Sections 56 and 57 of the.Ontario-condominium Act.supra”n,llQ.

R R % 'c,onc'LUsI'oiq

.- -

Alberta Act have ’ yet to be ascertained.- As mentioned previouslyl the

“Alberta - ‘Act was' modeled on ‘the 1961 “New South Wales. precedent andf

although the Alberta Act has. yet ‘to be tested the New South Wales Agt

has undergone a testing process., Through eXperience, the legislature of-{

New South Wales found their condominium At "to be deficient in that it
fatled o provide the essential remedies for the resolution of disputes

between the unit owner. and the. corporation. '~ As ‘a reSult_ of - ,this.‘

deficiency, thie Iegislature ‘of " New South Wales revised its JAct .and -

introduced a remedial scheme which would circumvent any further\remedial

deficiency. ?he dispute provisions which were introduced in the new Act -

have _made available to. the average condominium owner, an efficient

-,

infotmal and inexpensive vehicle for dispute resolution, thus

.circumventing the need to resort ‘to the Courts for an adjudication of

the matter fn dispute.:- The New South Wales, precedent for dispute
sesolufion has been reoently adopted by the" Ontario’ legislature50

and it is Submitted that the Alberta legislature should ‘follow Ontario 8
. example and .enact, similar legislation.' . If thé, New -South Wales

bt

epperience is -any: indication of the experiences which Albertans ‘will.
face, such. legislation will be a necessity 1f ‘the condominium concept is

ko survive as a viable form of property ownership in Alberta.

. - A
- .- - . ——
i . M

-~

- ~ g . : . ' ) | -

A,- ?Inj terms of Legislative age, the Alberta “Act Eq& still .to be. o
considered as' a relatively recent piece, of legislation., With urban i R
property at d premium, the condominium formvof property ownership has ::'

only now become -an attractive form of‘ hqme qwnership.. Many of the o
problems which _accOmpany this form of property OWnership hpveyfll

therefore, yet to be ekperienced and the- strengths and weaknesses of the f

T haiirind I
v . N . .



' 1legislature has attempted to\provide a maximum amount : of - freedom to the.

'_project may be required 2 ;-Accordingly, in order to meet the presentu

'all the units. o A R ",

. o CHAPTER I
THE VOTING RIGHTS AND BYLAWS IN A CONDOMINIUM PROJECT

o R ','1'...\1N'r'r{‘o'nucnoﬁf. |
- In Alberta, every condominium project is regulated by bylaws fade
by the corporationn 'These bylaws provide for ‘the control management,

,»administration, ‘use ‘and enjoyment of. the units' and. -of  the -common‘g

) property. In the interval between the registration of a condominium

plan and the. making of such bylaws, the corporation is governed by the

' bylaws 'set out in Appendix I of the Act.l In providing these bylaws the

"unit owners while ensuring~a minimum amdunt of interference with the

{rights of’ each other. These bylaws howeverfare merely exemplary of a

‘basic ‘set of ' bylaws and ' it is therefore lmpossible - for them to.

.acc0mmodate all the various forms of condominium projects.

‘Y

o 2,

B When a condominium project is brought into betng, the terms andiwfs

vcovenants contained in the bylaws cannot always be correctly determined

and at -a later date, -a .revision of the goVernfng structure of ‘the

.....

" needs - of the- project 8’ membefshrp,‘thewlegislature has provided the unit &

.ffowners with the requisite power to effect - aechange in the bylaws.' By,
:-virtue of SectiOn 26(2) of the Q_t it is possible for any bylaw to be

}?amended repealed or replaced by a special resolution passed or signed

—

A;by not'less than 752 of all persons entitlad to exercise the povwers of .

'Avoting and representing ‘not” less than 7SZ of the- ‘total unit factors for

T T e T L B P S 2 T A,
. ) . X o T, FRR,
' ' . /‘ ! . P . . I

\

That the bylaws ‘can be changed and- more particularly, changed fn =

the manner 'set out in Section 26(2) creates a number of problems

[y

ol Sectiop'27 supra n. 1 of Chapter One.,

2. * R.C.B. Risk, Condominiums in  Canada” - (1968) 18 U of ‘T-L:J. 1 at
Ak , 087 A8, D of [T Lst

- -

o
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’First .as, has been noted in Chapter Two,3 the one most affected by a.;'; o
_.change in.the bylaws —'an owner in residence ~ will, not have a vote if..;
his unit is subject to a registered mortgage and if the mortgagee isf -
present perSOnally or by proxy.' Second,sunit owners who bouégt when‘ f‘
¢ certain bylaws were in- effect and who ‘do; not,approve of a change«may be
forced into accepting a change if a. Special resolution is passed.» In
; terms of . remedying these problems, the Alberta Act is deficient in- that'
Tt fails to. provide the viable means for redress, and; it is ‘thisn'
omission which is the subject of this Chapter. : '.~ y o _ L ~‘f
II. THE VOTING RIGHTS - ) Lo
‘ Under the scheme of voting contained in the 't, there can only  be ‘ ik
‘fone vote cast per unit4 .and as. both the mortgagee and the’ unit owner 3
‘have a vested JAnterest 1in the mortgaged property, it must be determined
which of the two has the right to exercise the vote. In’ recognition-of
. the fact that the - lending institutions have, " a general interest in
: "the preservation of the property and efficiency, integrity and stability

‘pr the m.a_nagement..ow-5 of a- project ‘the legisIature has opted to give

. A
' to the mortgagee first in priority the right to vote.

- . : R . N ) . Cem
N . . M . “ ’

Co It must ‘Be - noted that by conferring the right .to. vote’ om the
mortgagee first Jn priority, the 1egislature has- failed to recognize the ' K
3f:interests of unit owners ‘and " second mortgagees whose respective or-‘—"”""~

L

f'combined interests may be greater than that of the first mortgagee.'\

¥

Fortunately for- those = uait - owners who have their condominium‘

interests mortgaged the variOus ‘mortgage companies in Alberta who hold ’?
first mortgages on such’ propef%y have proven %pathetic in exercising i
H

their right to vote and in practise it is thé“unit owner who often gets

r

3. . See pages 6—7 of Chapter Two.: .
. Section 21, supra,n. 1 of Chapter One. : -
5. TR.C.B. Risk Condominiums in Canada s supra n. 2 at 69. o R

4
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'the right to. vote by ‘mere default. _However, it is cnnceivable that T
’tsuch an" apathetic attitude were to change, and if such voting rights )
, were exercised . a mortgage company which financed an entire project 'f'zv" -~
] an

Cow -‘could ‘enact bylaws that were wholly in its interest and contrary to, the T W

:interests of the majority of the unit owners. In such ‘a. situation, the
‘aggrieved unit owners would have no recourse or remedy under the Act.. o

~. .o

v

The 1egislature"of the Province of British- Colpmbia recognized this ’ R

possibility when it enacted Section 72(6) of the Act. This pgovision e,
_reads as follows v . B . : ' o L B o

-72(6)' Where,’under section 18, a mortgagee has acquired'the voting -
rights of 512 or more of the owners, or one person owns 51% ;
- or*more.of the strata lots:.and: their voting rights, the =~ :

v 7" exércise .of . those "~ voting. rights in an - oppressive..or = .
' - unconscionable manner may be ‘enjoined by the ‘Court on. an &
:application of a majority of the owneps affected LRl : i

e

If the British Columbia provision is any indicationfof what steps must _ 4 4v?§
_be taken in Alberta to ¢ircumvent the problems associated with mortgage - |
<financing in the condominium area, then Section 72(6) -of The British
' Columbia Act may serve: a8 a - valuable precedent to- the Alberta %

“legislature when it. decides to enact. similar«protective legislation.

.

IT1. AMENDING THE- BYLAWS

As condominium liying‘ necessitates ithat ;indiViduals who are-fg_ ;~l | aﬁ
ﬂiversified 1n their aesthetic ‘and- -social, values‘ dwell tn. close jé;:;: igf
proximity, it 1is therefore inevitable that ' a conflictsof interest may . 'ﬁi
exist within the group of owuers. © To - prevent such. a: conflict, the f , €‘<

» goVerning policy is that the decision of- the majority group overrule e
T | . that, of the minority.- Although the majority standard may~tepresent ‘a jff
' *reasonable approach to the tagK of governing a cdndOminium project ic

has its disadvantages. ' - I 75f’mi; "‘-f.x B : LA
i : S T . AT B A LR )
: ) ) ~ ) T e LW h T -
- " N N o - 1
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As all” the unit owners in a condominium project are govetned hy the

" rule oi the: majority, if the majority ia large enough it can through

the bylaws virtually dictate to the’ minority ‘the, terms upon which the S

E

project shall be Operated. In such a situation, prqvided “the bylaws

_ were properly enacted

an aggrieved unit owner would have nOvright to, .

-~seek'redress under the Act.'r The only protection afforded ‘a mehber of -

the. minbrity ‘are that\ -a ‘bylaw be. enacted in accordance with the

‘procedural requirements of “the ~Adt and be within the governing

'“?competence.of the corporatien.6 I£ a bylaw meets these prerequisites

the traditional attitude of the Courts has been~to adhere to the wishes ~”“

- e Loy

- s . /

of the majority.7 j-) : TR T A R -

-

.~ % IV.. IMPROPERLY ENACTED BYLAWS =~ * ',

o v . o . ' 2
4 - h

All bylaws in order to be valid mst be properly enacted. They Can

be challenged 1f the proper procedure 18 not followed if they do- not

obtain the requiredm support, and 1f théy exceed the powers of the

. corporation-, .THe powers of the corporation are _limited to making

provisions for the regulation of 7 the uee of the- unit and common

property. They do not extend to taking that property nor-do they extend

.. to making regulations thet‘are of no-conceivable value to the majority -

I3

aand of considerable harm to one- ordmore individuals. ‘An illustrativee

example of a case in which the majority_imPIOperly enacted a.bylaw which

not comply with the teehuical requirements ‘of the  enabling:

1-legislation and which effected a-taking of the common property 1is found -

in Grimes v. Moreland.8 N - e

~ . N A “

\

"Symfgsium on Condominiuﬁs" (1974) 48 'St John s Law Review. 1 at
- 1135;@see” also, D. J. Pavlich, The Strata Titles Act, supra n. 10
Chapter One at 97. ~ ~ .

Supra n. 6 at 1135 and cases cited thereat. '
(1974) 322 N. E. (Zd) 699.\» - N .

' iy
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- i that case, several' condominium unit owners desired to erect

. the® ._‘. \.'l.w': C . “‘y.. .
S - fences and install”air conditioning compressors %n the cnmmon area~- To. T

- .validete this. conduct the members of the condominium project amended : <

- . < Ao L.

- the condomi'“nium dbCuments b_y a 76% vote. - The only requirement contained

! f": _— in the amendment was that ‘an individual must“first obtain the consent of

g or installing of a-fence or— NN

-

e .the‘board of directors prior to the efectd
‘ compressor.' Certain of the unit o rs obtained the necessary consent

A of*'the- board and began to. build fence and" install compressors on ‘the

- .f c common~area. Although ‘the majority of the unit owners had favoured the

PR e ’ﬁ; @ . ,
= amendment”_one unit owner objected to the construction “of the fenceé afid~ "= & e e

'%he ihstalling-oﬁ-the compressors on the basis that the placing of such ;fﬁ -

[ A

B
" fences and compressors was antaking of the common area, property

’
“ .
v . . .
. - . . LR
. . R -

LI

If the placing of the fences and compressors constitned a ”taking 5 o

v

. ds opposed to a mere use of the common area propertys such action could"
‘only have been authorized by- a unanimous resalution, approving an IR

amendment to the association 8 declaration. In deciding for “the, - . h

-~

. aggrieved unit owner, the Court_held:, B ‘| . ) ¢
- . . . ‘ S
“As erecting fixed objects on common areas does constitute :
a taking of: property the subject of _the ‘undivided interest
. . of all unit owners, it {is prOper to require unanimous -° . .
' . approval of such .a change. To do otherwise would allow . . . .
~ unit owners in control-of 76% of the voting power “to ‘take S
common’ area from those 'with 24% of the voting power

through amendment of .the declaration 9 . c - T ,”..ﬁ

<

N . ; Cd

In the case of Re York Condominium Cofp.'ﬁo. 42 and Melanson,lo'the‘

Court ~was faced with a similar situation, but in the York case thei‘_ . ,‘d oo

majority had improperly enacted a bylaw the subject matter of . which was ¢

t L, . . . N g
‘ - . R . . ) [ 4

<y .
.-

9. 'Supra n. 8 at 703. S . ) . ) Lo . . nj .
10. (1976) 9 O.R. (2d) 1lle6. ) I N ) S A -



oppressive to a uuit owner and was beyond the corporatiaa s power. The

- A

.. facts. were_ that Dy virtue of Section 10(1)(b) of the Act, & corporation

e e e e

\‘conld,enact bylaws “"governing the use of .units ov any of them for the-

;. LR

purpose Y of preventing unreasonable interference with the‘.use‘ and’

.

enjoyment of the common. elements and > other uiits”. Pursuant‘to this-

A

provisibn, the plaintiff corporation enacted by a’majority decision, a.
bylaw which stipulated’ that “no animal shall be allowed -upon or kept in

or about. the property The defendant who was thé owner of oné of the.

<

. .units was directed by the corporation to remove his dog from ‘the

condbmihium complex. R N -
) 1} N “' .
- . ’ h . R . N . ¢ . ALY

In, deciding that the -bylaw was- ultra vires “the power of the

)

. - . . . an
4 ~- . C o, .

Ca '_hThe,ownersfof 86 2/3% or more -of the common elements may.
- , "wish, to pass a- bylaw to protect themselves, against
. ,,_unreasonable interference by.- way of wvicious, malodorousg, .
" _'dirty or, noisy - animals,v or pollution of the » common
o 'elements. ‘However, the prohibitive- paragraph dn question
goes far beyond the limited: powers in s. 10(1)(b) to
. govern the use <of units and .would “have the effect of
. _prohibiting animals in or about ‘the units which could not
" ..be .the cause of unreasonable interference. In my view the
:fprohibitive paragraph 11 question, in 80. far.as it-governs -
the- use ‘of. units, ‘1s beyond ‘the powers of the
corporation. : ' : '

LN ~

In- Alberte, 1f -a’ unit - OWner feels that a bylaw was improperly

':‘Enacted he has one of two c0urses of action available under the Act

:refera solely to the common property,. the aggrieved unit owner can

inVOke Section 20(3)(b) of the Atg and seek insghcti‘e relief against'=

corpdration; ﬂowland, J.A. stated: - : o T . -A“ i iy

‘ udepending upon what interest in the project was affeeted If\the bylaw67

the corporation.; If  the bylaw refers to the'unit property or _the unit B

K and the common prOperty, however, the aggrieved unit owner may rely on

‘or inyoke ‘Section .29 of the Act and require the corporation to prove‘

that the bylaw was properly enacted ' . oo ¢

Ll

11. ' Supra n. 10 at _,123-. L




" Theé provisions_éf‘Section_29 are as fbllows: ' S A
': 29(l)7 lf'_an’ owner,‘ tenant or other persou residing. A
I ddential unlt contrivenes’ a'bylawm the - corporatiou may

take ‘proceedings under Part 4 of the Provincial Court Act to

recover - from the -owner’ or tenant or both a penalty of net
more than $200 in respect of that contravention.

2y In ‘an’ action under subsection (), ‘the.‘corporation- must
‘establish to the satisfaction. of the. proviacial judge
-, hearing the matter that S S

4 Co CeT e o
(a)' the by-law was prOperly enacted and

O D

- o . - \.,." -"A...,v’.y.msnmo

(b) the by-law was. contravened by, the owner, tenaat or
other person residing in the residential unit.

LN

3 On hearing the matter, the provincial judge may

R [y
.

(a) 'give judgment against the defendant in the amount being

“sued for or ‘any lesser: amount as appears proper in the - -

circumstances, or

(b)) diamiss the-actioq} _
N ' - ' ‘

"« and make- an award .as to costs as appears proper in the -

curcumstances.,, Lo

- M : - N

. 1
© (&) A corporation way not commence an "action. under this. section'

unless it is authorized by bylaw to da. so. ,

(5) TFor the purposes of subsection (2)(a), a copy of a bylaw
" " that 1is certified by the Registrar .as being a true capy of

- the bylaw filed at the Land Titles Office 1is prima facie’

proof -

, f N v - . -
! . - . v ’”

'(aj of'the contentslof the bylaw, and _ o .
) '(b)-ithat‘the bylaw was'properly enacted; S

=T () The commencement of an action against a person, under mhis
v + ‘section does not reatrict, 1limit or derogate from a remedy

" that an ‘owner “or the. corporation .may have against that

o . ‘persons - - . . : ,

v

R -

A

Section 29 is concerned with the enforcement of the _bylaws and for

a. unit owner to take advantage of this Section he merely has to ignore

the» bylaw. ’ If “the” corporation takes action under Section 29 as a -

. - .

N . - : . ' .- v
- N < . . -

PR -, T




PR

preliminary requirement.- to the obtaining of a judgment, "the corporation'

must establish ‘to the satisfaction of- the provincial judge’hearing the

‘.-q‘, W

matter that the bylaw was properly enacted" {,,By virtue oﬁ-sSection-“*~j
[29(S (b - of the Act, "4’ copy of a bylaw ‘that is certified '*by the -

Registrar -as being a true copy of the bylaw filed at the Land Titles
‘Office is prima facie proof that the,bylaw was properly enacted.” To

rebut‘this presumption, the unit owner would have'to“addu;e evidence

~

which would prove that although the subject byiaw had been prOperly
registered,"it had been«imnroperly enacted‘for one-oﬁ»the prevtouslyv#

. . « " - .
oo € g I L Iy LR IV Ehe e 0. v_‘

ﬁentioned reasons.
]

V. UNREASONABLE OR OPPRESIVE BYLAWS
N - S . e i\‘-’“"f"'~“"~f' RN
'..H”Although:a'bylaw,may fulfill.the legal requ&rements, it still may .
be considered'as beidg-unreasonablevor oppressive to‘a minority of the
undt owners. 'Presently in Alberta, the Act*does not require thatﬁa |
bylaw be reasonable or-unoppressive and it is yet to be determined
whether the Courts will read into the. statute a’ standard ofc‘

reasonableness. In certain jurisdictions, such a standard is required

"A. Un‘ited’ States -
R} A t - - - s

p_— - -~
-

In some of'the Americ§§ staté@, the Courts in certain jurisdictions

have held that .a- bylaw\ has to be reasonable if it is’ to -be

enforceable.lg In the case of- Hidden Harbour Egtates, Inc. v. Norman,13

Downey, .J .'stated the attitude of the Court ‘as follows.

: .Certainly, the association is. not at liberty td adopt

; . ‘arbitrary’ or capricious rules bearing no relationship to -
. the hedlth, happiness and enjoyment of life of the various:. -

- - unlt -owners. On the contrary, we believe the test f8 <7

xeasonableness. If'a rule is reasonabIe the association T

12. : See éenerally,'V ﬁenderson, "Community Living Condomintum Style.
: Bed of Roses or -Béd of Thorns?" (1979) 6 VU.W.L.A. Law Rev. 121
13. (1975) 309 So. (2d) 180. - .

L v - . . . .
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Act. Section 28(4) of the Act stipulates that, "the _bylaws shall be

reasonable, and consistent with this' Act dud'. theé, declaration .
Unfortunately, the Ontario Courts héve yet’ to determine what form of

bylaw would.be. consfdered as, being unreasnnable bu&,as the,majority of ,

the judicial pronouncements on the subject of the condominium concept‘

are American and as the Ontario Courts have in the past: cited American
.casés as authorities for the resolution of legal problems’ which concern

the condominium concept{*it is suggested thab<the Ontario Gourts will

adopb the American test as to reasonableness 15~ e e
; P T ST
- C.- - British-Columbpia ., =, - T T e e

< e aea g
XY‘N

- - In British Columbia, the legislature has not statutorily entrenched

However,« it has proyided the means for preserving the. rights of the

'minority from unwarranted ac€s of oppression by” the majority. ‘Under the"

British Columbia Act, _if a unit owner 18’ being unduly oppressed by-
either the‘corporation, the board, the owners, or a class of owners,

“such an"individual canfseek judicial ‘redress “under Sections 42 and 43 of

,the Act. Sections 42 and 43 read as; follows. wr AR

Al
42 An owner ‘may: refer to. .arbitration or may apply to the court:to.
\prevent or. remedy a matter where he alleges

4 Nt

i
\

(a) the affairs of the strata corporation are being conducted,
or the powers.of the corporation or strata. council are

A .

B

1%4. Supra 0y 13 at 182. o - R P
15. Supra an. 10 at 123 where Howland J. A. quotes American. case law as
authoritive of the nature Sf - the condominium concept.

e

a
¥

can adopt 1t’ 1f h°t 1 cannot...Of course “this’ méans T
. . that each case must" be consldered upon: the peculiar faCts.i._;
= _:-,'_,_~and circumstances thereto appertaining

There is an express requirement of reasonahleness in the Ontario -

& -
e

R within its condominium legislation a tern that the bylaws be reasonable.<'

(-
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T f';,rbeing exercised " in va" mmnner«Oppressive to one: or ‘more . Ll
R o "Aowners, including himself, O . : . iiiit . ;;;‘-;, N =
S ST T e e el S TN e e s e .
ST o ,(h)}uthat gome dct. of the strata ‘corporation  has been done, or:”““ - ®
SR ih.o. 002710018 ‘threatened,-or. that ,aqme . tesolution, of the owners or &’
s, ... ii:class of owners has’ been passed or. is proposed .that 1s. = ’
p Ty S . unfairly’ prejudicial to one ‘Or more ,owners, includingh " .
) o Umtmselfl a0 e . , 3
- - 43 On an’ application to court under section 42 the court ‘may make v
. - . r. 'the- interim or+. fimal . order " it considers appropriate,, and : i
. b - .- without limiting thé generality of ;hat power, may o -
) (8)' direct or prohibit &n act of cOuncil or vary a transaction _ -
CoL o ‘or~resolution and o _l_-_“nu s "
. - —“ (b) regulatexthe conduct af thegcqrporation S future aﬁfairs. . -
; Ihe remedies provided by.Sections 42 and 43 gan only be resorted. to _°~ .
. by an aggrieved unit owner if the conduct alleged 1s oppressive or i+
. AY

;;% . "f o unfairly prejudicial ) Unfortunately, the’ Act does not deffne what
. ‘form of conduct would constitnte 'af valid : reason for the judicial
‘intervention of the’ Court and there have been no cases on . these Sections
before—the Courts:of British Columbia. Section 42 has 1its
counter part in Section -221 of The British Columbia Companies Act16
which
) f 'SectiOn 221 has undergone such judicial clarification.. In the. case of
e Diligenti vuA. “RWMD Qperations Kelowna Ltd. 17 Lhe had

'f: opportunity to, consider the definition and application ‘of the phrases

However,

aside from ‘the” terminology employed is. identical to . Section 42,

Court an

f‘ ,4‘ oppressive La,d' unfairly prejudicial" -as - those phrases are used "in

prejudicial"g

R Section .221. In the Diligenti case, Fulton J., held that

- means detrimental or damaging” " and cited the' Oxford dictionary as.
‘authority for such definition: 18 - Further he concluded ‘that,
J j' dictionary definition supported, his' instfnctive reactions that what is

- unjust and inequitable is also unfairly prejudicial "19 15 ascribing.a

definition to the meaning of oppressive » -Fulton J. chose to follow the

LR ‘ C . .
- | 16. §.B. c. 1973, ¢. 18 P SR . ’
' 17. (1976) 1 B. c L.R. 36. . . Tooe o C e
. 18.. ‘Supra n. 17 at 46, s o, o I
- 19. .Supra'n. 17 at 45-46. . 0 ' o

the
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‘ dictionary' definition of oppressive which had been adopted by Visount

-

P H?azer 20 where i:t:“was held to mean, burdensome, harsh and yrongful" 21

< : S s, . o ]

N -
SN ) . : ‘. e e e e N B e

- - - - L.

- As the remedial provisions containe,d in Section 42 and Section 221

are similar, the judicial analysis of Seotion 221 in the - Dili-génti

f ; | : _decision 13 .relevant for the ’purpose. of understanding the meaning Qf
."Sect‘ion 42. Firstly, the oppreSsive ‘and unfair prejudice must affect

the ri’ghts and interests of the. applicant g' unit owner and not his

rights and interests qua office holder in the strata corporation or- as a'’

-meger of - the cOuncil 22 - Secondly’, under - Section 221(1)(a)(‘Section
- J&?.)(a)), the phrase "thé affairs....are being conducted would seem “tor
.

refer to conduct of 2 continuous néture.23 Thirdly,; &ection 221(1)(b)

\

act would also qualify therbringing of an applicstion under “this_

S »Section 24 ln the eveat that a case does arise concerning the phroper _

interpretation of the renredies provided i‘n Sections 42 and 43 it . is

. guidelines laid d,own by Fulton, J. 1n the Diligenti decision. '

i

D. . New South Wales $. |

[y

of the rights of the minority -than 1s the Alberta Act their respective'.:

'~remedia1 provisions are insufficient as they are- either restricted in

=t

(1958) 3 All E.R. 66. : ) oo '

. .- 21._ Supra n. 20 at 342. : c — L "
' 22.° Supra'm. 17 at. 46. [ ‘ : ‘ I .

":23. Supra n. ‘17 at 44.

provided gnidance in this, writing, see alsg, the comment on the
"Diligenti case by B. Slutsky in (1977) Ll U. B.C. Law Review 326

i

Simonds in the case of Scottish CQ*Operativ’e thlesales Society- v. -

L' 5

(Section 42)(5)) merely states some conduct "and therefore an isolated

suggésted _that. the ‘matter will be' . resolved in accordance with the.

Although the: Ontario and British Columbia Acts are xnore protective.

their protection or they necessitate the’ intervention of the Courts. ' In. a

24. .See D. J. Pavlich, The . Strata 'I'itles Act suprs n. lO of Chapter'
. One dt 146-147 for an analysis of the Biligenti decision vhich has
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1. \?rocedure Under Section 120

*25. SectiOn 100. (1) supra n. 11 of Chapter 0ne.7

- 28. Section 120(2) supra n. 11 of Chapter Two._\:.

j;f},,ﬁ., contrast the legislature of New‘South Wales has . foreseen thg possibility
B .
s Tof such problems arising»and has consequently made,adequatewprovision ih

its Act This all incLusive remedy is contained in Section’ 120 of the ﬁ3

R

. .. ,',fg;\\f--~"'*~
120(1) Where pursuant té an application by any person .entitled to
. voté at a_ meeting of the body corporate (including both a

“Act’ which reads as foilows “ . - *:r

first’ mortgagee and a mortgagor of a:lot) for an order, under

T i "~ “this section, the Board considers ‘thaty having-.regard to' the

interest of all the proprietors in the use and. enjoyment of

their lots or the ‘common property, an amendment or repeal of

~a bylaw or addition of the ‘new “bylaw -should not’ have been

made or. effected, the Board may order- that the amendment be

" - revoked, that the repealed. bylaw revived or that the"
additional bylaw repealed . : "

.
. - T

\ .
. \ P R '

E g kel NN . .
N to- .o _ . . T 1.
. : PO . "~ . e B

K

As a’ prerequisite to the oBtaining of -an order under Section 120

-_an aggrieved unit owner would have to first make a written application

to thex commissioner,,s ecifying the grounds upon which the order sought

'is made and the nature of the or‘der.25 Ihe rble of’the commissioner in

. such an application 1s ‘to act as-a liason betweenKthe applicant and the

board.  In _ such a capacity, the commissioner has mo authority to

adjndicate on the matter .as he 1is bound to refer the application

A'immediately to the board without any prior determination. 26.: In its
judgment the board can overrule any m&ﬁority decision which has the"

effect of amending or repealing a bylaw- or. the addition of a° new bylaw L—‘

to enact a particular bylaw.27 1f "the order sought is granted A will
when recorded under Section 141 of the Act have the same efﬁect as Af.

1ts terms were a bylaw and it ig only subject to an order with respect

thereto that is made by a superior Court 28" - L -

DR 4

26. Section 100.(3) supra n. 11 of Chapter One. , . ; -

- 27 N J. Moses and R. Tzannés, Strata Titles, supra n. 13 of Chapter

‘One at 162. .

N - " '

. but it does not have the requisite’ authority t04compel a body corporate ;'h

R A P
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'N‘?ﬁ{A 'Effectiveness.offseCtion 120['_’ ‘; L
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Act; is an effective and informal medium through which an’ aggrieved unit

success-is a: result of the following factors. (1) the right of’ review is .
o'nqt reatricted in its remedial scope to majority decisions which are

- without legal justification,’ are unreasonable or oppressive to the

\

rights of a unit owner; (2) the._ relief provided can be obtained by a

~unit’ -owner without the need for ‘judicial recourse and - its attendant: -
‘expense “and formality, and (3) such ‘relief is as binding on all partiesv

-'jconcerned as 1if it were an order of the Court.“'“

< ~ . * o ..
‘ - ~ " ' . R .

' . B -~
~
5

For these- reasong, the New SOuth Wales remedial prOcedure and not-'.

<fhose .of Alberta, Ontario, OE . British Columbia is to be considered ‘ag

‘the more vsensible 'approach in 'remedying the - problems . which are

" agsociated with the condominium form of living and its accompanying.

7 governing policy of majority rule. - It is ‘submitted that the Alberta

legislature review the New. South Wales, legislation as a possible means

of. resolving the ﬂeficiencies which currently exist under the Alberta
Act. /

VI. * CONCLUSION

To ensyre that .the rights of a unit owner in a condominium project'
are not unjustly impaired by=the holders of .a - majority of the- voting\
' rights, 1t is essenuial that anyf enabling condeminium Iegislation'

contain the necesssry provisions to . ensure representation and proteotion

of 'a ‘unit owner 8 interest_ in the' project. In providing this\
repreaentation and protection, the- Alberta Act is deficlent as 1its

provisions wou d: appear to favour .the interests of the mortgagee and the

majority. In order to tesolve these problema it is submitted that the

In terms of. remedial efficiency,'Section 120 of The New South WalesJ

owner 'may challenge a decision of the majority. . This legislative,
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. Act: be tevised as- previonsly suggesteh 80 as to specifically prov:!.de a
'unit owner witlf a voice in the decision making’ process "of a project and
'with the right and means for challenging a majority decision-
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e CHAPTER IV o
"TORTLOUS LIABILITY IN A CONDOMINIUM'PROJECT L

ST L fmRobucion

When one reviews the provisions of the Alberta condominium Act it

.- 1is easily discovered that the~ legislative draftsmen , did not address
their minds to the area of tOrt liability in a condominium setting. As

c.a, result of this inadvertance, the Act fails to provide the neceséary

guidance in resolving the problems associated with tott liability in' a
: condominium project.’ In-this Chapter, an endeavor will be made to point
~ odt these problems and,,where,possible, to.suggest solutions for them..
II. EXAMPLES OF TORT LIABILITY

1

4 L

L The unit owner - likeeany other owner of a detached residence may .be
'liable for: torts occassioned in relation to the unit property. However,

unlike the conventional owner, the undt- owner as a proportionate owner

‘of ‘the eommon property 1s 4also burdened *ith a- possible 1liability for

torts occasioned in relation to the'- common property. As a result of

<

this dual ownership the unit owner exposes himaelf to

,lof tortious liability. Qne writer has identified a partiyl list as.

follows:
"1._failure’ to maintaind common elements and applia ces - for
example, halls, elevators, and boilers‘ '

ZihNegligence of maintenance personnel

3.'Failure to keep workmen 8 compensation in effect on project
employeea, - S e
4. Failure ' to supervise pools, playgrounds;a.and similar areas
/. where-children congregate, ‘ fﬁ‘ '_.j A :

5. Vielation of statutory duties, such as multiple dwelling laws,

building codes, and fire department regulations,

- .

ber of forms'




)

6. Trespass ox. forcible entry and detainer, where d unit owner (or ‘

e “5 b‘ his lessee) is wrongfully disturbed.or dislodged,
7. AutOmobile accidents involying vehicles ‘owned ,bp. the
condominium; . R : ' ' ¥
8. Products liability;_where food beverages;}orfdetergents‘are
o ~dispensed by vending machines; P S

9. Injuries' suffered in a garage,’ restaurant recreation room,
health club or other facility operated by the group;

‘ . - ) ) ° . .
10. Miscellaneous * exposures,- such aSj'nuisance,. dangerous

instrumentalities, non-delegable : duties,. fsubrogation,_b_andtf.,f

indemnity sgreements."1 - - A

“

~

As the above list illustrates, dthe ‘possible ‘sources_ of tort

liability may . vary,~ ho&ever, due to . the existence ‘of the- common

property, the major afea té which all of the above are related is that‘

of occupiers liability.2 Occupiers liability ia Alberta is governed
byﬁthe provisions of the Occupiers Liability Act 3 '

_). s . A

IIT. OCCUPIERS' LIABILITY

’

being}
1(¢) “occupier” seaag FE
. (15. a person who is in physical possession of premises, or

(11) a person who has responsibility for, and control over,
the condition of premises, the activities conducted on

" .those. premises and the persons allowed to enter those
‘npremises,

5

and for the purposes of this Act, thereamay be more - than one
“occupier of. the . -8ame premises,

1. P. Rohan; Perfecting "the Condominium as_ a Housing Tool:
" Innovations ia - .Tort Liability and 'Insurance (1967) 32 Law ahd
Contémporary Pr3blems 308 at -308. - v

2. D. J Pavlich; The Strata Titles Act, supra ‘. 10 of Chapter One at
71 .

3. R.S. A 1980, &.. 0- 3 ’ -

7

An Loccupier.‘under the Occupiers' Liability Act 13 defined as

R .
L

it g
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.




r7 i d - - e r‘."‘ . L
. In a condominium situation iavolving occupiers liability, 5 R
det?ermination of who the occupier of the ‘common prbparty ]:s and . w
conseouently, of who owes the duty of tare is very difficult. r‘ As one B
-wrdssr States.u SR ‘. AR ST o
" "For- example who is liable and fot how 'much -1if. a- delivery “boy . -
intending ‘to make a. delivery ‘to an owner :on the. tenth floor and .o ;'
. call on a daughter of ‘the: owner on“the. forth 'floo‘r trips on ‘a loose &
. ‘tile in. the entrance hall and 1s in'jured?" ST . s
In the majority of cases, the role of o‘ccupier Would be filled by * ?
” ‘ll the unit owners or the corporation. In accordance with ~the" ’ =

statutory definition of occupier ; the unit: owners would qualify as
occupiers as - they have the physical possession of the property,«and the ‘

3. £ Y
corporation, as it has the responsibility for the management -andcontrol
- of the prOPerty . :,. ~'. ."v. e . - . w

.- . -

Sim crawtoe 2 v ST A
o s 3 .
- - N - ot ot -

a2

».x’ In addition tsO ,the unit owners and the corpotatipn, the é‘thtutory
definition of occupier would apply equally to any - indi,vidual who “1s
given the power by the unit owner to control the conditions of the unit

o ~~

Toea® property.- These same individua]:s are the occupiers of the common o =
property provided that the power of contnpl 1n,cludes the unit owner s .
g share in the™ connnon property. Examples o’f this wduld be where a- unit

.

' owner has ‘leased his unit. and the lease included the unit owner les.sor g '* ;
- share 1n the. common property, or where a'mertgagee haé foreclosed\ on his i 4

- b .

mortgage and taken possession of the premises. o c

” - -
- Ry e < = N . * ce ~ , . -
. ‘ - - N - . > e v
- - . . K - P , . .
N CaLa [ ¢

Who is the occupier is clear, what is ﬁot made clear by either the '.) _ 3
. Condominium Property Act or ' the Occhpiera Liability Act is (1) _what is ' :
: : the nature of ‘the. liability of esch and all of the various individuals ’ ';f_,

Yoo, T

-t ‘
L

wt

SO who can bq occupiers, and (2) what is the extent to’ which the unit
L owmer' s.unit. can be placed in jeopardy if a judgment 18 o‘btained? .

. 3
= . Ve 4, @ e * »

V. 7 ‘\ . ‘.vh ‘.." x ‘. - ‘— | ,-_4_~T -, y .’-~>._.. l :J O ..: N : ,..‘3? -’ "'..‘:. . “‘. | "_l;‘ ' ,.A .’\" ‘- ‘
D “R.  C.. B Risk, "bendOminiums_”; in'-'Cahada", sdprao n. 2. of Chapter
. Three~at 38. . : C T A Y
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A. The. General Rule -~ . RGN '
' Certain authors are of the opinion that in  the absence' oﬁ

legislation to the contrary _each unit owner is jointly and severally
liable for tort claims. arising from incidents occasioned in relation to:

the common property.5 In accordance with this _gp%nion,s a plaintiff .

would have the discretion to commence his tort. action against all the -
unit owners, one specific unit owner or, as 1is the case in Alberta where

a body corporate has been created by tlie legislature,

against the

’
s »

condominium corporation.6

the qdestion to be- answered is whether the

At this juncture,

legislature has altered the general rule of joint and several liébility?
Liability Act

e

-

‘In this respect, it wonld appear that the Occupiera

than one

;favours in that by allowing for more

the general rule,
occupier, each unit owner as-an Occupier of the common property "could be
named as a party defendant anqkaccordingly,;thevliability of the unit
' Liability Act does

owners would be joint, and séveral. As the Occupiers

«not restrict a plaintiff. in the*naming of a defendant ‘any restriction

imposed in alteration of the general rule, would have to’ be contained in |

.
e s

the Condominium Property Act.

L2 ~

-~

‘B.,

J

-

The Condominium Property Act

-

P
-

there no

) Wuhder the Condominium Prpperty -Act
provisions which expressly dictate which party or parties shall be named
liability or,

. are

'as defendants in an action relating to occupiers more

-
. R -
an -0

K

Y
" Lo~

N
, ’

VA. Rosenberg, Condominium 1n. Canada, supra . 6 of Chapter One at
7-13.
A..F. Rath Pz J. Grimep, J, E. Moore,’Strat
36. .
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«

generally; in any tort action which relates to the common property ' .
However,«in light of‘the provisions which do deal with the procedure for C sy

‘the naming of a defendant and which do refer to the nature of the unit

liability, it may be argued that a statthry alteration of the

owner's.
\

general rule has- been effected by the 1egislature.
. l ) . . /

Under ‘the Act ,the only provision which does provide some- “form of
procedural guidance for the naming of auparty defendant in a tort action
.which relates to the common pnoperty is- Section 20(3)(b) NS
1. Section 20(3)(b) T o

Section 20(3)(b) provides that without limitationx}th the: :
Condominium Property Act or any ‘other 1egislation T

be sued in reSpeet of'an} matter connected with the parcel for which the ‘ i

"the corporation may .

owners are jdintly liable.' ' L 55[-, E - . . )

’” ~ . -

o As the unit owners could never by held jointly liable’ 1in respect to o
; matters which relate solely to the individual unit property‘7 the joint, :

‘1liability: muat be with ‘reference to the condominium ‘project as ‘a whole,

or the common property where a’ commpn liability does exist 8 . o :

' P
: ‘Although Section 20(3)(b) is of assistance, the language employed 'éf
does not clarify - the position of the corporation ‘and the unit owners in ' %:
’relation to liability for tortiOus incidents occasioned on the common ‘ -.é‘
property As one writer states: ‘ IR o ' ’
"It 1is difficult to determine from the - language of the Section
are

s
et S itk

1

whether ‘the words 'for which the owners .are jointly liable

=
’,

a ‘Housing Tobl:

"Perfectin} the Condominium as

7. P. Rohan, - o

. Innovations' in Tort Liability and Insurance supra mn. 1. at 308- ) ¥

' 309 _ ' ! ' - o N
8. ‘R Rath, P. J. Grimes, J. E. Moore, Strata Titles, supra, n. 6 L

.:\'_._i at 36- ) A ' . .




-/";A intended to qualify the rights of the corporation or whether thesé T .
o words imply ‘that” the owners are jointly liable with the corporation

for ‘such judgments.’ "9 S \

"

.+ In reply to . this query, it ig suggeeted— that a "possible
RS interpretation of the proper application of _Section 20(3)(b) 1is as
. follows ' o o T s

(1) By the ude. of the word "may”, the pvovision under Section
,25 2)(c) “of ¥ the Id@erpretation Act, 10 ig to be "construed as : e
pe: missive and empd%ering If the word "shall” was used; the
*  provision would be "construed  as. imperative under Section
. 25(2)(e) ‘of the. Interpretation Act. ' As the provisiom is not
imperative, the liablity of the wnit owners s not- removed and
-an action could. be commenced against them either jointly .or s
severally or 1in their corporate ‘capacity. r The provisiba. can
‘therefore be \assumed as merely "qualifying the right to sue the

corporation. ’ %
a " (2) The words for which the unit owuers are ° jointly liable" are’ *
merely descriptive of" the property for which the unit owners:: .

[ ’

are jointly liable: " ‘. .

~

No

(3) As -the "torporation 1is a’ separate and dietinct legal entity
apart from the unit owners, its liability is separate’ and a ;
N judgment against the corporation could not be considered as s
~ constituting a judgment against-'-the unit-owners. Accordingly, .
the unit .owners could never be held jointly liable with the
corporation in an  action tommenced by' way of Section
20(3) () .1 [ : |
o . -t

2. Other S_ecti'on_s' and Nature -and Extent of Liability

'
»

” . .

Y

Because the'Alberta Courts have yet to interpret Section 20(3)(b);
it cannot be conclusively stated that the legisLaturakhas effected a : A
. statutory “alteration of the general rule. However, from certain f,

prOvisions in the Act which refer to the nature and .extent of the unit

4

9., A. Rosenberg, Condominium in Canada, supra n. 6 of Chapter One at.

12 12 v . R . ) Ly
10. Supra n. 2 of Chapter Two. o N Ty e L T : s
11. A. Rosenberg, Condominium in Canada, supra n. 6 at 8-5; see also, '
: A.F. Rath, P. J. Grimes, J. E. Moore, Strata Titles, supri’ n. 6 at

.
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~effect of - limiting the personal liability of the unit owners to, such a : :_ -

i defined the liability of the'parties as joint and several .:"' et

 'been judicially considered by the Alberta Courts and owing ‘to -this lack

’ [ . . , . . -
. ‘ : B B . . ) " " -
. . . Cox N o : ’ - o L
- . . 1 SR : .
. M - . . L. .

owner's 1iability, it can be inferred - that this question may be answered' .
in the affirmative. In this respect 'Section 5 of’ the Act has: the ) LT

S~

:-degree‘“that one particular unit owner could ‘mever be held solely . e

aceountable for a judgment which relates to the common ‘propértys e .
Section 5 reads as follows.‘ : ‘} Ce s .f“; IR e
5 Except to the extent that an interest endorsed on a certificate - A
' of title 'relates to that. particular unit, the owner of the'unit - o
is only liable in respect of that interest in proportion to the -~ " ‘

~ | deic- factor for his unit. " L ;ﬂ

In light of this provision \a plaintiff VOuld be - forcEd into~ AR ,;.A
’suing all\the unit~owners, in order that the judgment would be totally t .
satisfied "Such limitation may deter, a plaintiff from singling out one" , o ~.§'
specific unit owner. Accordingly, 1t ,may be inﬁerred' that' the "1 T ;.
legislature intended to alter the general rule to the extent that the"'#‘ : \"ﬁ
unit’ owner's personal. liability would be joint but not several In; :
furtherance of tﬁis proposition, thennature of the liability of the unit- “
owners vis—a-vis the common propérty 'is expressly"stated in Section ’
'20(3)(b) as "jointly liable". By the employment of this’ language, it U./
may be argued that gf the . legislature intended to hold the unit owners
;jointly and severally liable, it could have easily stated, 8o and in.this _
respect, in Section 31(2) of the Act, the, legislature has expressly_ ". w-i.

~.

~ o

Again, however, neither of the above referred to provisious‘have

of judicial interpretation, it is still open to debate as to whether or .
not the general rule has been altered by the legislature. It .is

therefore suggested that until such times as there is’ legialative or <~ .-

judicial clarification, "a plaintiff in an action concerning the common
property would be well advised to commence the action against all the

unit owners individually and collectively as the corporation. .




| - .. % V. THE EXTENT OF THE LIABILITY AND '~ . - . :
T . . . THE SATISPACTION OF A JUDGMENT S

Y
+

Assuming that the general rule of joint and several liability is
- still applicable,\ an action inyolving tortious injury sustained 1o~
.relation to the common property could. be maintained against one specific .

unit owner, all the unit owners or' the corporation. Lo : ‘ » - - .

. ’ ! ' - " e x
' o K . \ .
N ~ T . . B . - f

A. 'The Unit Owners ., R o s . ‘_
et b Lo : ' ' e : : Ty S

-

" In the event that a plaintiff were . to proceed solely against one
. ‘specific unit owner, the full satisfaction of his judgment might “be
hampered by Section 5. of the Act. “Ag mentioned previously, Section 5 'l ~ -kif
limits a unit owner s liability to. an amount which is' in proportion to'_ _Q' :
j‘ the _unit factor for his unit‘. "In. iew - of Section 5 a. judgment. ) -
~Lh creditor could never obtain full satisfaction of . judgment by.ﬂ . ‘,;'AJ
| Proceeding against one Specific unit owner.- However if the action were‘ov . |
brought against aIl the amie owners, Section 5 would not prove to be a SN
bar to a full recovery of a judgment. In this. sense, a judgment could».”
be satisfied by the traditionsl means of selzure of chattels and'
garnishment proceedings, to the full extent that each unit owner ‘is"
personally liable.\ If these methods were not sufficient to satisfy the
judgment, the judngnt creditor could obtain a Writ of Nulla Bona and
proceed further to satisfy his judgment by execution against the real‘

property of -all -the unit owners.-,i T f S ‘ i

< - 5 .
LN - X Tye

A e 5,
" Bl

. From the viewpoint of : the judgment creditor, executibn proceedings'
, against the individual unit owners might prove to be a viable method of
satisfying the judgment but from‘ the unit 'owner 8- standpoint such:

ral S L TN L DU

proceedings may create problems. The problems associated with such
' proceedings stem from the fact that the Writ of Execution will represent*Q-
the full,amount:of the judgment and. not - a proportion of.the\judgment. h




&

K3

Lfbe within his rights to refuse a proportionate payment and demand the

‘ Titles Act13 may be‘of assistance. In this respect, Section 28 of: the . R

“ P : . - . R ., . . - N *
o . o o ! . . C \~49"
. v - S . LT C Lt ¢ . . . .

Given this fact, what 1is rhe'position‘of‘a unit owner’ who h{QZ;QQ L ;~.i5'

necessary funds to pay his proportionate share of the'judgmeﬁt? -1f a.
unit - owner wished to clear his title from ‘an encumbering Writ, could he: o N
obtain a partial discharge‘fof. the Writ . by merely paying his a.ﬁ

proportionate-éhare into Court? Conversely, would a judgment creditor

full amount of the judgment? j - o o AR

E The above- qnestions are not answered by the Condominium Prpperty

Act but certain provisions ia- the Execution Creditors- Act12 and che Land‘ '-’1, .

rExecution Cneditors Act reads as follows. ST ;T.

28€ If-(a) an‘eXeenrion'creditor , | . I '_,1 o

L
~ . L ~
- .

"7« - (1) receives ‘any money on accéunt of an executian
GRS . a . _ .

...~ (11) receives anything by way ‘of satisfaetion, elther
‘ wholly or in part of an execution debt, or . cY

(1ii) enters-into an agreemenr whereby proceedings under.

. ;'f L a Writ of Execution are to be staYed or Suspended,

or . . . . ‘ L '
e o : . . L K ] KT
"(b)ap order is made staying the execution,

"the execution creditor shall immediately-thereafter deliver to

each Sheriff to whom -the Writ of Execution has been .delivered a
‘ . notice in writing setting out Jith particularity each’ payment,
N satisfaction, or agreeqent or a certified ‘copy’ of each order,
‘ as the case may be. - . . : :

~ .

’ Further, Section 123 of the Land TitleslAct provides that:

-123 On the satisfaction or” withdrawal from his hands of any Writ,
the Sheriff or other duly qualified officer 'shall on payment
" to him of his proper fee forthwith transmit to the Registrar a.
certificate under his official seal, if any, to that effect,
and on the production and delivery to thé Registrar of the
certificate, or of the Judge's Order, showing the ‘expiration, e

.AC 1980, C.. E-lho . )
:A:°1980, c. L-S. . -

'
o T

12.. R S
13. .R.S

debt:‘ "‘,' ‘Y __"~ y . 3 ) . ) “\ i 5 ' .:‘1’

s s e g
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satisfaction’ or withdrawal of .the Writ as agsinst the whole or.
‘any portion of the lands so bound the- Registrar shall make a’

megiorandum on the cértificate of title to that- effect 1f the
land has been: brought under the provisions of this Act, "and,’
if nat, on or opposite to the entry of ‘the Writ in the

execution register, and'. thenceforth the .land of the debtor or°

porticn of' land, as the case may be, shall be ‘deemed to be
absoluter released and discharged from the Writ. PR

The combined effect of these Sections is that they recogflze the

~fact .that a judgment creditor and a judgment debtor may negoi;aze for a o
that a -

lpartial discharge. However, they do - »not expressly provide

judgment creditor must. give a partial discharge.. In a situatiogn where'a

'judgment creditor refused to give a partial diseharge a unit owner
§ might be able to ‘acquire ‘a- partial discharge by obtaining an order from
the Court to that, effect under Section 180(1) of the Land Titles Act:

Section 180§1) reads as follpws: N o S S

180(1) wln“ any proceeding respecting"land or - in reapect- of any

_transaction orcontract ,relating thereto, or in ‘respect of.’

any instrument, 'caveat, memorandum or entry affecting land,.

the - judge by decree or order _may direct the Registrar to
caacel, correct, suhstitute, or issue any duplicate
certificate or - make ‘any memorandum or entry thereon or od

the certificate of title apnd -otherwise to do every act

necessary to give effect +to a decree or order. ' : \

'
\ \

Unfortunately, the exact nature of the power of the Court under
¢ : '
Section 180(1) has yet ta ‘be judicially clarified.l4 However, assi ming

.
’

.
14N

14. 1In the cage’ of Nova Boldings Ltd., V. western Factors Ltd. and Bird
Construction’ Ltd.. (1965) 5@ W.W.R.. -385, MacDonald. J. 'A.. ‘in

determining the. proper application of Section 180(1) ‘stated at 389—5
.392: ~ "The power to rectify tha& register 18, in my opinion,. just’

" pagt of the power that i&: granted toy the Court under Section
180(1) I have no doubt ‘that Section 180 grantyg power o a Gourt

‘respecting “proceedings within the purview of that Section, to.

direct the Registrar to cancel an existing certificate of title and
_;issue a newy certificate. Pursuant to Section 122 of. the Land
- Titles Act the execution bindgs ‘only- the interests of the’ execution

EEALLLN. 1
- debtor. However the interest of “the debtor in- the lards was a fair .
value "of the lands. As ‘the money tepresenting such fair value is.

. being. paid into Court, 'the money replaces the lands as far as the

- execution is .concerned.”. ' For :an- opposite. view see Re Finley -

' (1977) 7 AiR. 26,

r
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.

that the Court has the requisite poWer upder Section 180(1) to provide a : o -.77;
unit owner with a partial discharge,_it is suggested that a Court faced' ‘
with such an application would grant; th;‘Trelief requested " Thisﬁ
-suggestion is based on the fact that as a unit owner s 1iability is”

limited by Section 5 of the Condominium Property Act, a judgment

creditor 8 . rights under a Writ of Execution against a unit owner would
also .be limited ‘In this res ect Section 122(2) of the'Land“Titles Act .

o specifically states that a certificate of -title is,_f...subject to the‘
rights of the executidn creditor under the Writ..s“.. Given this factor
of limited liability, a judgment creditor-s .rights under a Writ of
Execution would be. limited againat the unit .owaer to a. prOportionate B

: share of the total judgment.l,5 As a judgment creditot could never
obtain the full . satisfaction of a judgment against one specific unit

- owner, his rights “would not be impaired if the’unit owner were granted am_
partial discharge in return for payment into C0urt of the pr0portionate:?

\share of the judgment;' in such a 'case, the judgment creditor could
gtill proceed against‘ the other unit owners for their - proportionate" R
fshares. v ‘ .~:.V o . o = ~:” . . %

Although Section 180(1) would appear to provide the Court with the-
requisite authprity to- give a partial discharge, s ich an épplication'
within. a condominium context has never been dealt@h by ‘the Alberta_‘
Courts. In this respegt, until such times’ as there is judictal
cIarification,Aa judgment creditor may be within his righta to refuse to

‘grant a partial discharge. o o S .

~ B. The Corporation4

If a plaintiff should choose to proceed againat the corporation,

‘the satisfaction of a judgment could be achieved in a number of ways. . -

o

\

15. A. Rosenberg, Condominium in Canada, supra n. 6 of Chapter One at
8-5. L/
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1y

1.

against the condominium plan at. the Land Titles Office. The provision“

fCond&miniumrProp

.Registrationvof a Writ of Execution ,""‘ .
' 7 L : e

Firstly, a judgment cIeditor could register a’ Writ of Execution

, for -allowing- such registration is containéd  in Section . of “the
' - “_sw ) HE

Act whichlreads as follows.

Titles Act, a condominiumﬁylan
embodied in the register".l6 qBhﬁdttunately, ‘as thezéoaﬂ%ﬁiniﬁqu'
. . Q_{,/ .

~ property comprised in the project, the effect of Sections 69 and 2 39

W ' -
. 69 If a judgment ‘is obtained ‘against a’ corporation, a Wr

Execution in respect of 1t may be -registered  agains ‘he
” condominium plan._,« ’ . ~ :
By. virtue of Seatiggy2(3) ofrthe Act “for ghe_ purposes pf and.

all be deemed upon: . registratw_

SE

E _ would - be of 1itt1e assistance ‘to a judgment cneditor -except to the

extent that the registration would provide notici“to .the public that a

judgmqpt has been avarded against the corporation. - ‘

2. |

y | .

Execution Proceedings
. ' o Y co ' o
.the regigstering of a Writ of Execution against tpe

plan may 5prove futile, a Judgment creditdr may' still

property is contained in Section 3(a)- of Appendix 1. A further sd‘tce

oﬁ

‘under Section 31(1)(8) of the Act.~ ~ This fund is .vested in ‘the -

attachable property is the fund which the .corporation establishes

corporation and execution could issue against it;}7‘

16.

17.

r

RO -

For .an analysis of Section 2(3), see A. F. Rath, "P. J Grimes, J.

E. Moore, Strata Titles, supra n. .6 at 11. N
A. F. Rath P. J Grimes, J. E Moore, Strata Titled, supra n. 6 at
36 ) < -
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r

'.owners a judgment obtained solely against the corporation
'}creditor may indirectly force thp owners to’ discharge a judgment against

"(.b')\ ‘Le'vying a Contribution =~ - ' - \

3. Indirect'Methods . R . ‘ . ) g : - .
L . i .- ‘ N t

\
»

: Although there is no provision in the Act for enforcing against the
a judgment

the’ corporation 18 . This payment by -the owners on behalf .0of the

* )

' corpora@ion may be accomplished 1n two-ways. \ : . _

T : RSN " ) . s .
(a)fLseizurel o R .
Firstly, by effecting selzure .of all the assets of the corpordtion,
;the judgment creditor could probably paralyze the management of the

project ‘by. continuing to assert his claim- against such assets. Faced

1with such :a situation, 'the owners .would have a choice betqeen ‘payment of .,

the judgment or a complete termination of the condominium status.19

\\ The’second method of obtaining payment, by the owners is again the
result- of the continuing assertion by the judgment creditor of his

judgment through seizure -of ‘the corg;tation 8 assets. By such

,assertion, the judgment creditor may b3 'in a position to «cdmpel. the

'COrporation to raise\ the necessary funds:

contribution.against 111 the unit oqwners. Although there 1s no specific
'-provision in the . Act requiring the corporation to raise money for the
it may be argued that the discharging

by -the 1evying of a

purpose ‘of . ﬁatisfying a judgment
of a judgment is an obligatfon of the corporation and, accordingly, the

t

'fB*INA. F. Rath, P J. Grimes, J. E. Moore, Strata Titles, supra n. 6 at

- 36. -
"19. R..C. B. Risk, "Condominiums in Canada”, supra n. 2 of Chapter
Three at 37. : . g ' B
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IS

corporation by virtue of Section 31(1) has the ‘power -to levy
contributions for the purpose of‘discherg;ng_euch an obligation.20 In
this respect Section 31(1) reads as follows: . ~

RN

31(1) In addition to its other powers undér this Act,/thelpovers of
L a coréoratton include the follqwing: . '

' ¢

. (a) to establish a fund. for administrative exnensesi
T "sufficient in the opinion of the corporation, for . the

control ‘management and administration of the common
property, .for the payment of any premiums of insurance

' and for the discharge of any obligation of.  the

corporation; ) B

{(b) to determine from time .fo tine the amounts to be raised
for the purposes mentioned in clause. (a); )

(c) to raise amounts. so determined by 1evying contributions

on the owners 1in proportion to the unit factors for 'the -

;respective units;

L(d) to recover from an owner by an action in debt any sum of
money spent by the corporation )

(1) .pursuant to a<by—law, or

~

(i1) as required by a local authority -or other public
authority,

in respect.of the unit or common property that 1s leased
to that owner under section 41.

LT
‘Agsuming that a judgment 1is an obligation of the corporation‘and

that, therefore, the corporation has the requisite‘authority‘to levy =a

contribution against the owners, what 1s the possibility of sucﬁ a

levy becoming a reality? . With respect'ito this queation, ‘any

contribution levied in accordance with Section 31(1) must first -have
been approved by a resolution of the board of managers. Unfortunately,
Lhe Act does. not specify what type of majority is required to effect the
passage of such' a resolution. In ¢this sense, the necessary majority

could be ordinary, special or unanimous and in the absence of a special

a -~

20. A. F. Rath, P. J Grimes, J. E. Moore, Strata Titles,: supra n. 6 at
36. .

,‘)
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dprovision in the Act or. the bylaws,.the type of majority is open - to7j

question.%L This factor is of 1mportance when one cousidersaxhat the

gAY,

board of managers ‘is uSually-composed of unit ownerd!» fh the’ event that ;
the amount of the 1evy was extngordinarily 1arge, the members of the .

board, . as unit owners, might be reluctant to pass. the resolution

imposing a levy.. Such reluctance could possibly frustrate the passage

‘of the resolution if a unanimous or special majority _were, required.

Conversely, if an ordinary majority were required the possibilitylof -a

résolution being .passed will be gréatly enhanced.

-

” If a resolution were to' recelve approval by'the board, what 1is the

'pgsit}on'of those unit owners who refuse or are unable to'payfthe levy?

In a situation where a levy,remains unpaid, the corporation would have
tvo courses of action available. Firstly, the corporation couId sue ,the.”
defaulting owner in debt and, secondly, it could file 'a caveat against
the owner's property in the project and foreclosﬁ on the caveat as it -
would a mortgage.22 If the amount levied were insighificant, it is
probable that the corporation. would be able to obtain the necessary
funds by voluntary payment or by an action in debt or the caveat
procedure. In the majority of cases, a unit owner faced with the
reality of such judicial proceedings would inevitably pay the levy
However, 1f the levy were extraordinarily large, it is improbable that
the board would test the proceedings to;'the point that the owner's

L

property in the project would become subject to sale. This reluctance-"

1s again attributable to the composition. of the board where such
Jproceedings may adverseyy afiect the board members personally, 1if they
or friends or relatives were defaulting owners.' Given a situation where
the levy could not possibly be paid by a majority of ‘the unit owners, ie
would be improbable ta .expect the owners themselves to compel a sale

under such circumstances. .

2l. See Section 12(1) and Sectiow 13 of Appendix 1, supra n. 1 of
Chapter Onej -see also, A. F. Rath, P. .J’. _Grimes, J. E. Moore,
Strata Titles, supra n. 6 at 34. - - ’ ’

22. See Section 31(2)(4)(6) supra n. .l of Chapter One..»
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-A. Occupiers! Liability

to bring an action against one or all of these occupiers.-
':tthis_factor,

_ “ v . -
In view of: the fact that most tort judgments are of a significant

amount the reluctante of the unit owners to .pay or enforce payment of a

levy ‘may-. result tn 'a total ‘frustration of the levy method as a means of

satisfying a judgment 23 The blame for such an occurence must rest with

the drafters “of the Act, for as one writer states:

. o
“It. seems>‘reasonable to assume‘ that the associlation would. not
foreclose "against. the unit .owners. . 'The source of the problem is

that most sfaﬁgzhs]are directed at common expense agssessments of
relatively “moderate. amounts..aunfottunately, the

draftsmen in most" states simgly did\?ot contemplate the possibility
- of mnssive tort judgments "2

VI., OTHER :Jynsnié_rr_ows

The majority of the problems associated with tortious liability in
a condominium scheme would appear to stem from the common ownership of
the common property and the application of the general rule of joint and

several liability. As 1is the case. in. Alberta,

certain
jurisdictions have formulated note worthyisolutiohs;25

oyt
-

L

In terms of. determining and apportioning liability, the area of

.occupiers liability msy well prOVe» the~ most problematic. ., As. the

cdrporation and each éhg: every unit owner could be considered asf

occupiers of the coemmon property, a plaintiff would be within his rights
‘By reason of -

I,

RS, - ’ M

3 N

. 23. See Andrews W Gffand and- Toy Alberta Ltd. (1‘973) 83 D.L.R. (3rd)

852 Thornton
(3rd) 480 a

Tanner v.. School District No. 57 (1978) 83 D.L.R.
Rgghrpold v. Tedo (1978) 83 D.L.R, (3rd) 609.

24. L. C. Ashby, J; H. Balley, "Conddminiumi: Incorporation of the

Common Elements - A Proposal” (1969-70) 23' Vapderbilt Law Review
321 at 347. 0 C - - -

25. A. Roseuberg, Condominium in Canada, supra n.
7—13.. oo T ' f. o . - ¥ .

6 of Chapter One at-

Y

statutory .

"these problems stillw
‘remain - unresolved both in Canada- and elsewhere, but

an application of’the genera&'rule w0uld in all probabilitY*.
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frustrate any equitable outc0me “ i In order ‘to, alleviate such .an® : T
S & .. -
inequity, ¢ ertain jurisdictions *have apecifically provided in their» AR o
',condominium legislation,' '...that for ‘the *pqrpose «of determining '
fliability resulting from the breach "of. duties of .an occnpler, the el
: corporation and not the owners, is deemed to be the nccupier of the . . T
: [ . . . v e e /’ ' R ST \ St Tl Y
common elements " 26 R . o R 5.- N s
: . . N - < ‘t. .‘.. 5w M ,-J.‘ : At ” .
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In this respect the Ontar1027 ptovision reads as follows. - 7‘,;1', i :é

@ . .
. common” property, only the corporation can ' ‘be named as» the party - ‘e,
. defendant . R ) . q: ‘ PRYs S " s B , . ‘ . -“.“
' ‘ ‘ - “ ? ‘ ' * 4 N . . .
"B.  Gendrdl Rule SRR o B PR o : el LT

fgeneral rule by providing that the corporation as a representative of "
- 264 ‘For- a discussion -of" this form of provision ‘sée A. Roaenberg, *
Condominium in: Cdnada, supra . 6 of Chapter One at lr13. R =
127‘ Supra .. 19 of Chapter Two G ‘ R R o
‘' e ‘ ¥ -
- ‘.‘ : © " v

5.of tortious liabilitx that the unit owners can be susceptible to ‘and inc:\".ir'

"7(12) For, the purposes of determining liability resulting fromzi >
' . _breach of duties of -an- occupier of’land, the corpqratfonr T

shall. he deemed o’ be-: the oceupier of the qommoa*elements};,"'h RN
o and the' ownérs ghall be. deemed not, to be the occupiers-of ST
st thé common elements-l"' o C . [EPRENI e :

In terms of the general rule of joint and several liabflity, it is va;5f

clear that in the context of occupiera liability, the Ontario and like R p

provisions have eliminated such an application by statntorily providing
that 1in’ an action involving occupiera liability in relation to the

) Hovever, the area of occnpiers lisbility is but one. of many forma.

—

these other areas, the general rule would still _apply. = In recognition 4;»v°‘”"

of this problem, certain jurisdictions have attempted to. alter bhe
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’i all the’ _unit oWners, may be charged with. defending a tort action ,?21

. relating to~the common property 23 . R .
o . ,
l‘ ’~ o Ty -.- n' \‘ v - ‘ f"»q o r} . A'. ,. & »,‘. - - "A - \ . . - .
oo U le ) New Sou'th_\Waxle‘s‘,- St e .
‘. e e . 0 ~ , ., S . S P R .
v ‘ - TR T SN . ..‘. - ,V Lo o, \, - y ~ ‘-’

K R Y

.ﬁ; 'i The provision contained in The New South Wales Act29 which amply ,-4)'; |

¢

- - P

T f' illhstrates this procedure reads as follows.,

147(1) Where the proprietora of the 1ots the - subject of a strata oo e
-7 % - scheme are “Jointly entitled-to take proceedings against any - - '
S e e o person cor liable" to have proceedings taken against them

Lo -, " Jointly (any suth proceedings beingiproceedinga for or with

s ' . respect  to the common.,property), the. procéedings may be
o taken: by or .against - the body corporate and- any. judkment or

. .order given or made in ‘favour - of *~or- against ‘the body

c e corporate An’ any such proceeding shall: have the .effect as Af
" it were a judgment or order given or made in favour of or

‘_\'a} .:-.'}" against the proprietors. - R S . )

DL SR et XN et

iy

Although the New South wales aad'analogous provisions do provide
for the corporation to\defend in a representative capacity an actionf
relating to ‘the common prbperty, it would appear that such legislation

haa not'ekpressly elimina ed the general rule_but instead it has’ limited

RN 2 B - T N AT S 2.

its application in such a manner that ‘a plaintiff dbuld only commence
.the,action against alldpf ‘the" unit,owners jointly. ‘

Cee . L. . . PRUN . ’
. .. . . K} .o B ’
. g vo. * P f
- ~

'

' 2. - .United States < = -
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T In this respect certain American jurisdictions have \eached ‘thig™: "

e,

degree 1of eliminatipn by expressly providing in their condominium

R AT RUPEELY

.f- 1egislatidn that fh.« judicial proceedings, involving " tortious
incidents occasioned in. relation to"the common prqperty and facilities,

2y . - R N Rl . .
o : . J . -

-~ a .
.’ i . - ~ . . )
oL, Xy i w o . . : g

28.. See Section 7(12) of Ontatio 8 condominium Act supra n. 19 of
‘., ‘Chapter Two; - Sectionml47(1) of the New ‘South Wales condominium Act,
... supra. n. 11 of “Chapter One, and Section 15(1).(b) of. the ‘British
< . Columbia condominium Act,'supra n. 24 of Chapter Two.
29. Supra mn. 11 of Chapten Oqe. :.~‘<
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only the corporation can be named ‘as the party defendant ’ The state of
Alaska30 for example, has enacted this provision..v' S

’

34 07.260. (b) A cause of action relating to the common areas .and
: facilities  for damages . arising out of tOrtiOus

e . ' or charge is a common expense. " This Judgment. lien

- or. charge is removed - from an apartment and: its -

r-i‘percentage of undivided” interest in the common areas
. and’ facilities upon payment by the respective owmer
“*, of his proportionate share based on the percentage of
' undivided interest owned by him.

)

Although a complete statutory elimination of the general rule is:'

welcome, in. effecting such elimination, provision must be made to enSure

that a plaintiff will - not be prejudiced in the satisfaction of his

judgment " In an endeavor to accomplish such results, certain'

ijurisdictions provide that a judgment against the, corporation is to be

.considered as a common expense to ‘be; borne proportionately by all - the

uait owners.31 Alternatively, certain other jurisdictions have provided?
vthat a- judgment against a. corporation is- to ‘be considered as a judgment”‘;“
against each individual unit owuer.32 In light of the fact that if a

fjudgment were considered as a prOportionate common expense, a judgment

vcreditor would have no direct means  for ensuring the carrying out of a
*

levy to satisfy this common expense, the ‘better view would ‘be ta hold

that such a judgment was a judgment against all the unit owners.

However, ,to 'ensure that one specific ,unit owner 1s not forced - into

satisfying the judgment completely, ﬂhe_judgment should\be‘deemed as

proportionate to a unit owner's. share,fin, the -coumon: property.33
Further,.to‘alleviate_any problems_which‘vould arise'in the discharging
of such a proportionate‘ Judgment, ) pro_vi.s_io_n '(for~,'the removal of the

. judgment must he provided.34

30. Property, Alaska Statutes, 1975; 34.07. ‘ SRR

- 24 of Chapter Two.
32. Section 147.(1), supra n..ll of Chapter One. S N
33. Section 34.07.260, supra n. 30. - : S R
34, Section 34.07.260, supra n. 30. ‘ oo -

)

. See Sectiog 34.07.260(b), supra n. .30 and Section 15(2), supra n.

 s9

‘conduct . shall be maintained only against the-
agsociation of apartment owners ‘and a judgment lien

;o
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"3, Model Provision . o . ,

To date there‘is no existing provision'in'Canada or elsewhere which

- adequately resolves the problems associated with occupiers liability;

?\. li- the application of the general rule, or the satisfaction and discharging
. .of a judgment : -IQ. this respect, a model provision - might read -as .
follows. ' : ‘ C// .
LA e . ~i ) . . . RS
. . (A cause of action relating to the common areas and fac lities".’ EEEEE

- for- damages arising’ out .of tortious conduct shall be N

'maintained only, against ‘the - corporation and ‘any judgment or -
order’ given or made in favour of or- against the ‘corporation
in any such proceedings shall have the effect as ‘A4f 1t were a
judgment or order given or made in favour of or against “the

- unit.owners. A judgment will cease to-bind a unit and its’

Y T "percentage of undivided .interest  in the common property upon

o ' payment by the respective owner of ‘his proportionate share -

based on the percentage of undivided interest owned by him.

(]
Pt
3

ES
s

(b) 1In particular and’. without limiting__the generalityj of
. subsection (a), for  the ‘purposes of determining liability
resulting from bréach of duties of an occupier of land, . the
‘corporation shall be deemed to. be the. ocCupier of the common
property and the owner shall be deemed oot to be the . occupier

of the common property. e g%

In order to resolve the problems which can arise in ‘a condominium ';g
project concerning tortious injuries sustained in relation to the common 'gp
property, it is suggested that the: Alberta legislature review the ab {é
model provision as a possbile means in obtaining such resolution. ! §

%

v

VII. m‘mr{IzAnon FROM LIABILITY

R e
PR

‘y?

As' mentioned previously,;.the\ Cpurts are currently awarding
plaintiffs large sums of money as- damages for tortious injuries. This
béing the .case, there s a definite need for preserving the unit owne;g

from any personal liability which can arise in relation to the common .
<

B

A

'35. This model provision 'is a hybrid of the Ontario, New South Wales,
and Alaska provisions, see  dalso, A. Rosenberg, Condomi um in
Canada, supra n. 6 of Chapter One at 7 13. . -0
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property or facilities. To date; there have been developed threef"

.methods for -accomplishing a complete immunization of personal liability.

These methods are: (1) statutory,immunization, (2) incorporation, 3).

~ compulgory and adequate liability.insurance.

A. ‘Statutory Immunization .

‘;In terms of convenience, a. complete immunization of liability could-

easily be accomplished by merely providing in the enabling statute that

the unit owners are exempt from vliability relating to the common .

,-property or facilities. However if this-were the case, it_may have the

effect of providing ap unwarranted bonus to condominium owners ‘4dnd in

R
this respect, the ma ority of jurisdictions which H‘ye legislated .on
- this subject, have fallen short of providing ‘complete immunity. In the.

majority of situations, instead or providing complete immunity, the

‘ statute either 1imits the liability of a unit owner to abproportionate
’ share of a judgment or it merely postpones the 1iability. The ‘Alberta’
provision is-a prime example of the former And with respect to the

latter the provision contained in the Massachusets statute36 provides
an illustrative example. n

%»‘ Massachusets

'

In this respect, the Massachusets provision reads as follows'

13 A1l claims involving the common areas and facilities shall be

b{gughé‘against the organization of the unit owners, and all.
at

achments and executions related to such claims shall be made
only against common funds or property held’ by the organization
of the unit owners and not against the common areas and’
‘facilities themselves. Af er(auch common funds and property
have beenexhausted, indivi ual unit owners shall be 1liable for
the balance due, if any, provided, however,_that the amount for
which a unit owner is liable shall be limited to a sum equal to

the amount of hig percentage. interest: in the common areas and
facilities times the balance due. 7

36.. Condominiums, Annotated Laws of Massachusets,' 7, C.:183 A.

¥
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It would .appear that the primary concern: of " the drafters of‘lhis_

form of legislation was to curtail the effects of a judgmeut upon the .

unit owners in the hope that the assets of the orporation would " be
'sufficient to satisfy - the judgment. However, as the corporation seldom

owns any real property and has .no ownership in the common property, a

judgment creditor would be restricted to satisfying his judgment out of '

" the . personal property of the corporation As a corpoqgtion 8 personal

property usually consists primarily of its maintenance equipment it 1is
. doubtful ‘that such property would be of sufficient value to satisfy the
- claim. 37 wien regards to the common fund, this fund is usually minimal

containing only the necessary fungg to enable the condominium project to ...

function ‘on a ‘day * to day basis. Further, problems may arise
procedurally in determining the extent that a:judgment creditor must
proceed in complying with the statute. Must a judgmeut creditor proceed
against the ,assets ~of the corporation until every possible deset,
regardless of value; has been exhausted? ~If the corporation were in
receipt-of rent. concerning the common property, such rent would'become‘
part of the comion fund and if it were paid monthly, the duration of the
‘time that ‘it could take to satisfy a  judgment might be ludicrous.
Ultimately though once a judgment creditor -has exhausted all. of thiﬁ
corporation 8 resources, he would be in a position to proceed directly

against the unit owners - and in this respect, the liability has not,been
limited “but merely postponed. ‘ | o
¢ ' i . '

.2. - New Jersey .

gislation, it would appear that the

"From a review'of the_vagééus i
closest form of .complete st utory immunity has been provided by the
legislature of New Jersey.38 In this respect, the New Jersey provision

reads as follows._

.~ )

37. '"BRecent Cases: Torts - Gondominiums‘-_Condominium unlt owner has.
- ‘ standing to sue unincorporated unit owner's association for -

injuries inflicted because of the association' 8 negligence s (1972)

.'25 VanderbiPt Law Review, 271 at 278.
..38. Property, New Jersey Statutes, 1979, 46:8B.
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46 8B-16. (c) A unit owner shall have no personal 1iability for any.

damages caused . by the association or. in connection

with the use of ,the common elements. A unit owner

shall have no«: personal liability for any damages
caused Wy the association or: “in connection with the
use. of the common elements. ‘A unit owner shall be

:’? v liable for injuries or damages resulting from an .
‘ accident in his own unit in the same manner and to the

. same extent as the owner .of any other reallestate.

As appealing aslthis provision may'appear, it does not completely‘
. {mmunize the unit owner ' from 1iability but merely places the liability
on the shoulders of" the corpotation which .in turn could re—impose the
”liability on the unit owners by the- levying of a contribution to satisfy

" the judgment. The unit owners would therefore not be exonerated from

PR

liability, their liability w0uld simply. be re-routed through the

corporate medium. As one writer statesi

“Thus viewed, “a unit owners exposure 1is mnot non-existant, but

limited to the extent of his aliquot share- of. the levy (including

-

-loss of his unit if he. does not meet the levy) “39

Although there are a number of statutory schemes which endeavor to

. provide immunity; they are either too narrow in application or, they. have;

| disguised the liability. Even if a pro\ision could be drafted which:,,
would effect a complete immunity, it might be argued that in terms of .
,the plaintiff's position and the satisfaction of a Jjudgment, such a ‘
-.provision would only result in .an’ injustice to. a plaintiff. 40 JIn- this
respect, 1f such a provision were enacted, hov would a plaintiff‘satisfy

"his judgment if the corporah:on's assets vere not sufficient? It "seems

inequitable to provide one

'for such a bedefit at:the expense of another. It 1is therefore suggested
‘that until such times -as this question of principle is resolved a

complete immunization through statute should not be resorted ‘to as a

-'39.“PT“Rohan4and M. Reskin, Condominium Law and Practise, (1965) at

10A-9. :
40. P. Rohan and M. Reskin, Condominium Law and Practise, supra n. 39
at 10A—1§.

mber of society with a benefit by allowing‘
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means of safeguarding the unit owners from tortious liability relating
to the common property and facilities.

B.  Incorporation

Certain .commentators are of the view that, "by forminé a

e

corporationf..to. operate the condominium, unit ‘owners probably can

avoid'unlimited personal 1iability.“41 In terms of'incorporation, there
are two forms; the corporation. created by the condominium statute and

the corporation created by the corporate legislation.
1. Condominium Act Incorporation

In Alberta, the condominium staeute epecifically requires

incorporation under the Act'.42 .. This form of incorporation can be

distinguished from the’ type of - corporation created under the Business

Corporations Act43 in that the statutory condominium corporation. derives
~its origin solely from the Condominium Property Act. As mentioned

previously, any application of the carporate 1egislation is- specifically

'excluded by the Condominium Propertz,Act.44 The major dravback to this

form of incorporatio ﬂ'ies in the fact that there 1s no share capital

with. its accompanying limitation. of liability. As ~1s the case in

Alberta, any . limitation of the unit owner s liability must be provided :

for by the enabling statute and to date, such ‘limitation is not total

but merely for a proportionate share based»ﬁon ‘the ownership in the.

-
common property. L

An additional ‘drawback to ‘this form of incorporation may - be

attributed to the fact that the corporation 8 primary. purpose is to

i

41. C. Berger, "Condominium Shelter on a- Statutory Foundation , supra‘

n. 30 of Chapter Five..
-42. Section 20(1), supra n. 1 of Chapter One.
43. 'Supra n. 4 of Chapter Two.

44.  Section 20(4), supra n. 1 of Chapter One, see also, eupra n. 4 of

Chapter Two.
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p‘rovide‘manag'ement convenience. This factor may causé the corporation
to be__\iiewed as the alter-ego o'f the unit owners. In _snch a .sitnation,
"the basic principle upon- ‘i;h'ich iiahility is predicated in the event of
"a suit against the” association or unit ownets focuses upon the liability
of a principle for the activities of his agent. n45 . It wonld seem
logical to assume that the Courts would pierce the corporate vell and-
impose liability upon the unit owners in cases where the corporation hzs

no substan-.tial assets ,"6_
2. Incorporation By Corporate Legislation

v .The’ -second form of inc'orporation, that 'under' the corporate
legislation, has a certain amount~ of 'appeal which makes 1t - more
desirable than ‘the condominium form. This appeal stems from‘the' fact
that the incorporation would provide for share capital and, accordingly,
,the - accompanying limitation of liability However, to avoid the
".principle-agent problem, . the .corporation would have to have a

:"s'“u'-bstantiai amount of a's'sets- in its own right and presumably, such

assets could be the common property and facilities. As one ‘au»thoré". ‘

states: .

“Numerous unsuccessfulo atatntory attempts have been made to deal
with this problem within the framework ofé the prinicpal—agent
relationship. It is submitted that the problem could—-best be

~solved by altering. this relationship through ‘the creation of a '

separate legal entity: with sole - responsibility for the op ration
and management of the common. elements; namely a corporation W
owns the common elements as 1ts principal asset. :

[

45, L. C. Ashby, J. Bailey, "Condominiums: Incorporation of the
Gommon Elements - A Proposal™, supra n. 24 at 338; see also, A.
Rosenberg, Condonminium in Canada, supra n. 6 of Chapter One at 8-
5, and R.C.B. Risk; Condominiums in Canada » 8upra n. 2 of
Chapter Three at 37. :

46. L. C. Ashby, J. H. Bailey, "Condominiums: Incorporation of the
LCommon Elements - A Proposal®, supra n. 24 at. 330.

47. L. C. Ashby, J. H. Bailey, "Condominiums: Incorporation of the
Common Elements - A Proposal , supra n. 24 at 338. : :
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3. Implementation

Unfortunately, the'implementation of euEh a scheme of ineorporation
within the framework of the condominium regime would appear to have its
problems. The mnjor problem surrounding such incorporation 1s whether
or not it will accomplish 1its purpose of safeguarding the unit owners
from liability?68 On this snbjeet there is a divergence of opinion

among legal scholars as to ‘whether or. not such - incorporation would

completely eliminate the stigma of principal-agent. " The affirmative

views of one commentator have already been given and with‘respect to the

opposing view, omne writer states:-

"The major drawback to, incorporating, however, is that it may notvr

accomplish its purpose. If a corporation is formed to 0perate -and
manage a condominium, it would, in reality, be an agent for the
owners. Courts might pierce the corporate veil and hold .the owners
liable as principals. Although .courts have not usually done this
-in the absence of underhandedness on the part of the stockholders,

it 1s a sufficieat poesibility to cause many authorities -

concern. " ‘ - Ry
¢ .

Although there is a certain amount.of disagreement as to whether or
not such incorporation is viable in terms._of eliminating liability, the
majority of commentators are of the opinion that to implement such a
;,scheme of incorporation, the eondominium framework would, have to be
ddrastically altered. In this repsect; it is erguahle whether or not
‘such ineorporation is‘warranted,.especially when the same results can Be

obtained by less stringent and radical measures .0

- ' -

47 . Nt C. Ashby, J. H. Bailey, "Condominiums: Incorporation of the
ommon Elements - A Proposal”, supra n. 24 at 338.

48. Lawrence, "Tort Liability of & Condominium Unit Owner™, (1974) 2‘

. Real Estate Law Journal 789 at 802, . v

- 49. Lawrence, “Tort Liability of a Condominium Unit Owner ' (1974), 2
. . Real Estate Law Journal, supra n.'48 at 802. N

50. L. C. Ashby, J. H. Bailey, "Condominiums: Incorboretionf of the

Common Elements - A Proposal”, ‘supra n. 24 at 329; see also,. M.

Brown, Living in a Condouinium! Individual Needs Versus Community

Interests”, (1977-78) 46, Univeraity of Cincinnati Law Review 523 at

. 535.
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c. ‘Liability Insurancep
rd

From a practical viewpoint, 1t would seem that the most efficient
method of immunizing the unit ovners from tort liability relating to the
common.property and facilities 1s for the enabling statute to require
that the corporation place adednate liability insurance on the common

2.

property and facilities.

1. Statutory Insurance Provisions

“y

Curréntly, umnder the Alberta Act, such insurance 1s not compulsory

but merely permissive. In this respects Section 38¢1l)(a)(e) resds as

follows;

38 A corporation o . -
(a) shsll place and maintain insurance on the units, other than
. improvements made to the units by the owners, and the
common property against loss resulting from destruction or =

damage caused by fire and those other perils specified in

< the bylaws, - : vt _ s

(c) may place and maintain insurance on - the units and the
common property or either of them against additional perils
other than those specified in the Act or the bylaws,_

and for that purpose the corporation has an ;nsnraple interest
in the units and the commion prOperty . <

lf a statutory imposition of mandatory liability insurance were tqQ
become a reality, the problems assogciated with the general rule of joint
and several liability, the satisfaction and discharge of a 3udgment and
the: principal—agent rule wouli be rendered obsolete. However, in order
for such a measure to be effective,,the amount of the insurance coverage
would have to be ' adequ%te and in line_ with ‘present tort judgments

because if 1t were not, the effect would be undermined and the unit

‘owners would still be faced with the problems of sstisfying the unpaid

portion of tip judgment which was in excess of the ins&rance coverage.




2. Implementation

Although the implementing of such a provision would appear simple

and straight fbrward, certain protlems could be encountered. For

example, what property and rigsks would be covered against 1liability?

Who would be the insured, how would the cost of the insurance be paid‘

and by whom? In answer to these questions, one writer suggests:

"Since the neglect or fault of a unit owner or of the association

is imputed to every ogher unit owner for the purposes of tort

liability, a Joint liability policy would appear to be the bébt
vehicle for protecting the members' interests.- Such a master tort
liabtiity policy sheuld include coverage for all claims for bodily
injury or property damage arising out .of any occurrence
‘connection with the use and ownership of the condominium proper

As with'.all other operational costs, premiums would be treated a
common expense of the unit owners. ‘

The inclusive nature of ‘the’ master pq;icy, however, should not lead
.to the conclusion that all problem areas have been eliminated. It
must be kept in mind that the persons most likely to be. injured

" on the condominium preqises are the unit owners themselves. Suits
based on such injuries; either against fellow unit owners or the
association, do not fit well into traditiomal insurance thinking.
It is expected that the liability insurer might resist claims by a
unit owner a named insured under the ‘master policy. To avoid this
problem, the associftion policy .should contain specific cross—
liability coverage for intramural suits of this nature. It 1s also

" important to note that master policies typically do not cover
liability arising from intra-unit injuriesh Intra-unit liability
coverage 1is best acquired from the master policy carrier in
conjunction with association coverage. In this wvay, unnecessary
litigation concerning the actual site of injury, be it within the
unit or the common areas, will be obviated "

It is suggested that in view of the current inadequacies of the
Alberta Act in safeguarding the t owners from uncalled for liability
" exposure, aAmandatory statutory provisiod covering the above mentioned

problems should be devised and implemented by the Alberta legislature.

-

. N - e

51.. T. Hakala, "Condominium Caeualty and Liability Insurance” (1974) 48

St. John's Law Review 1119 at 1120; see also, D. J. Pavlich, Strata

Titles, supra n. 10 of Chapter One at 76.
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VIII. CONCLUSION

In terms of legislative Success, the Alberta Act is a failure with

regards

to the Subject of tort liability in relation to.the ~common

property and facilities. N T@is failure may be atttibuted to four

factors:

(1)

(2)

(3)

RO

It is submitted that.in light of the awesome ramifications which

a plaintiff does not know who should ,be held liable for

injuries sustaiﬁed in connection with the common property and
facilities;

i
H

the exact nature and extent of the individual unit owner's

liability is not clearly defined;

there are no adequate provisions for fhe satisfaction -and

discharge of a judgment by either the corporation ‘or ‘the

individual unit ownets,

the unit owners are not coﬁpleteiy {immunized from 1iability.

relating to the common property or facilities.?2 .

can flow from the above mentioned problems' the Alberta legislature

should review the remedies suggested throughout this Chapter as a

possible. means of providing curative remedies for the problems

‘agsociated with tortious.liability in”a7éondominiﬁh schenme.

52. L.

C. Ashby, J. H. Bailey, "Condominiums: Incorpotation of the_

Common Elementa ~ A Proposal”, supra n. 24 at 339.
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. CHAPTER v, :
BUILDERS' LIENS IN A CONDOMINIUM SETTING

I.  INTROPUCTION E | -

Just - a8 ‘many purchasers of condominium units are unaware of their
potentially unlimited liability with respect to torts associated with
‘the common property, they are also likely to be ignorant of their'
potential liability in connection with’ builders' liens registered either;.
at the beginning or during the lifetime of the condominium project. It
is the 'purpose of this Chapter to: discuss the ‘various problems :
associated with builders liens in a condominium setting and, »wherei

possible, to suggest solutions.
II.. PURCHASING A NEW UNIT

A purchaser of a new condominium unit ~ought’ te consider at_ leastt

these problems: D ‘sfi e

1. The 1liability ‘of a purchaser * for builders' 1iess wnich‘vsre.
tregistered against hisg. title.after .the date of conyeyance'as airesult~of.
labour'or materials provided to & unit or the common property of the
condominium project prior to the date of conveyance

LI e
>

2. The provisions contained 1in thedgndominium Property Act to protect

a purchaser from buil s'“liens being registered after the &ate-of -

conveyance are inadequate.

A. Purchaser's Liability After the'Daté‘of‘Conveyance
L KN ‘ . . . : N ) v.'

As mentioned previously in this Thesis,1 once registration of a
condominium plan has been effected a separate certificate of title will

¢ —— . v,

- '

1. See n. 2 of Chapter One. . o . . N

e N .
S
o
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1. The Bullders' Liem Act  ~ -

(a) ‘Lien Fund S

2
N

be isﬁued for - each ‘unit contained in the plan. : At the tima of-

l,registration it is not mandatory that the property contained in the plan"
: be aubstaatially completed ‘and as a general rule in large condominiumi =
'. developments the project‘ will be completed in. stagea. As a result,’" )
'__individuals may putchase and take possession of a unit when neither the.
(]total unit: nor: the common property of the project is substantially‘
-_completed. ! In ‘such a :case,. thé purchaser mAy be exppsed to- the’
1iability. for builders' liens registered at-. or .after substaatial
licompletion of the entire project and- after the date that the purchaser"_e
title . was registered.a This. liability 18 a result of the provisions'
_contained in the Bnilders' Lien Act2 which provide for the protection of

.- a contractor or materialman vho has provided labour or material to the
. property. ' ‘ ' ' ' '

3 s .
(B B . ' . ®

The provisions“contained’in the'Builders LienvAct which ‘are most.

.'important in the initial stages of a condominium project are those Which.v.'
;'»prequire the establishment -of a lien £und define an -improvemenﬁ and{-:
. impose upon the potential lien claimantfa specific tiie limitation in -

.15which a builder 's. 1ien can be regist 2d. -

Ve

-
v : -

A calcnlation of - the lien fund is provided by Section 15(1) of the .
Builders Lien Act which defines - the lien fund" as" ' h

- .
: 15(1): In this Section and in Section 18, "the lien ‘fund” means the.

.

hhas not been paid by the owner. under the contract in. good

faith prior to the registration of a lien, 1ess _any amount'*f, :

_“permitted by’Section 16 to be paid._h,ZLJ

3

. percenta'e ‘retained by . the _OWner a8 required by this
plus any, amount payable under the contract which:v:_uv-
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t

The_ percentage to be retained by the owner as referred to in Section
15(1) of the Builders Lien Act is provided<forxln‘8ection 15(2) which“:

‘-requires that.

\

15(2) IrrespEctive of whether a contract provides for instalment35“‘

payments or payment on ebmpletion of the contract an owner -
liable on a contract under which a lien may arise - shall,
when making payment under the eontraet, retain for the time

- limited by Section 30, an amount equal to 15 percent of the
value of the work actually done. o .

-‘.. .' to.
_(b)  Definition’of an "improvemeat” .
L - . - | | ) I
- The term improvement 1s defined 'in Section 1(d) of the Builders'
Lien Act as being.. SRR . ”.h“' i |
'1(d) “improvement"' meana -anything constructed, erected, built,,_
1 placed dug .or ~drilled; or intended to ‘be' constrii®sed,
_erected; built, placed dug or. drilled, on or in land excépt”
. @' thing thet- is neither affixed to the land mor intended td°
‘be-or beco‘f part of the land :
(c) Cdmputationiof‘thelStatutory.Time Period

:Wa‘

Under the Builders ‘Lien Act, the time for registration of the lien_

is provided by Section 30 which states.'

- P

;30(1), A lien in favour of a- contractor or a subcontrhctor in cages -
..+~ not otherwise provided for,. may be registered at any ‘time up -
to ~‘the completion ,or - abandonment .of the coatract or -

S :subcontract, ag the case may be, and within 35 days after
. completion or abandonment. “ .,_v; < '
,' ¢2) A claim of lien for materials may be registered at any time“

i +. during the furnishing of the materials and within 35, days
after the laat of the materials is furnished. '

. . Y P .

- (3) A lien for the performance of services may be registered at
_ any time during the performance of the- services and within

. 35 days after the. performance of the services is completed.

-(4)34A lien for wages may be - registered at any time during thei :

SR petformance of “the  work for which the wages are- claimed and7;l .

”Awithin 35 days after the completion of the work._.;~‘
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'

2. -Registration of ‘a Builder's Lien Aftervthe'Date,of-QOnveyance-

o terms of liability !%or builders liens, a, new condominium':'

purchaser will sha the same: liability as. a purchaser of a conventional

home. Accordingl
to acquisition and transfer of the title, as a- result
~of labour'o;{pﬁterials being provided to the unit properqy However,

in addition fo this llability, a condominium purchaser as a co-owner of

registered priom

the common property and ‘as. an owner of a unit which is part and parcel
of the entire. project may be held liable for builders' liens ‘which* were
registered as a result of labour or materials being provided to the‘"‘-
common property or another unit in the . project, prior tb the completion

of the entire project.

. In most 'éasés,, owner developers have 'retained"the statutory’
holdback; however should an owner developer fail to do so, and . cause

certain .of the" units to "be sold prior to the completion of the entire
'fproject, the validity of builders liens registered after’ the date of
-'conveyance and the liability of- the purchaser for such liens will depend
“;upon whether: the labour or materials were provided to an improvement
.fand whether the builder's .1lien was registered within the statutory time
period’ With respect to such a determination, is an . improvement" to bei‘
considered as meaning each" 1ndividual unit and that there can be_
substantial completion of - each unit before substantial completion of the -
entire project? Alternatively, does an . improvement" consist of all the_,-
-individual units together with - their ‘related .share  of the common"
property and therefore tﬁ% Qerm substantial completion is meant in
_reference to the enti?p property contained in the condominium project?3 '

®

- Engineering;jands.Plumbing.TSﬁpplies ‘(Vancouver) Ltd. .v. ‘Total Ad
,{DeveIOpments-Limited‘et;al,*§;975)ﬁ$9fD;L.Rﬂ (3rd) 3l6vat13l§;'.~u- :

/, he may be held liable for builders' liens which vere
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_ In Alberta, a case has yet to arise .which, will answer ;these
ZIQuestions Fortunately, in the recent British Columbia County Court
“decision of gineeri g and Plumbing;ﬁ;pplies (Vancouver) Ltd. v.iTotal &

' Ad Developments Ltd. et  al, 4 the. Court provided -an answer to these

'questions by interpreting 1egislation virtually identical ‘to that in'
Alberta.4 The facts of the case were ‘that the- defendant Total Ad, owner
of certain property, entered into a contract with the defendant Lauchlan
to construct 123 strata—lot apsrtments. The property and improvements‘
consisted of two - buildings containing 66 and 57 lots respectively .
including recreational facilities.~ Lauchlan entered into a subcontract

- for plumbing with the defendant Munroe. Plumbing, and Munroe . Plumbing
entered into a -contract with Engineering and Plumbing who, _purguant to
‘this agreement, supplied and delivered certain materials to the property~ .
prior to October 23, 1972, Munroe Plumbing also entered into a contract
with Universal which supplied and . delivered certain materials to. the
property after October 23, 1972._ .0n . October 23 1972 Total Ad
.;registered a. strata plan covering the land and improvements. -~ - On
February the 9th, 1973 Engineering and Plumbing filed a claim of lien,

H while the plaintiff Universal filed a claim of lien on March 8 1973.
Prior to both filing dates certain‘ of the defendants had purchased
various’ stnata lots, and obtained transfer and possession. The building 5\\.
containing 57 strata lots was substantially completed more than 31 days |
before the' date of filing of either claimants lien, while the other.
building containing 66 strata lots was not substantially completed more
“tham 31 days before the filing of either lien.: Nor had fhe common
property and facilities beén substantially completed more than 31 days
bbefore the filing of ‘either claimants ‘lien. The plaintiff materialmen '
' supplied the materials _which were included in both buildings and- on the'f‘

IR

" common property.s_-y' " R ‘ "i_ : - v{/

,‘-'4- Sup a n. 3- ‘ : " s s ' N ) |‘ ' . :
©5. . D.J Pavlich, The Strata: Titles Act supra,neileoffChapter,Qne,at '
48; see also, supra n. 3 at 311 L . T




o different in light ¢

S

The issue to be detetmined by ‘the Court wss whether the two
.plantiff materialmen had filed their claims of lien within the time_
'_:provided by the Mechanics Lien Act?6- In making such a determination,

- McTaggart Co." Ct._J. stated’ that the key element was the meaning of
f.the'vmrd improvement as that word is defined in Section 23(2) of the‘
'Mechanics Lien Act.7 : In deciding for the plaintiff materialmen, the

learned Judge was of the opinion that in the condominium context, the” ‘.

word improvement _was broad enough to. include the. entire condominium
- project and. accordingly, a reference to substantial completion mnst be
with reference to the total unit and common prOperty contained in thev,
‘\project.8 In accofdance with this Opinion, the individuals who ‘had .
‘purchased their units and registered their titles ptior to the
registration of the plaintiff \materialmens “liens which had “been
. registered within the statutory time period here held to take their'
.ltitles subject to the liens.9 ' '

3.  Alberta's Position oY ) S e

~ As mentioned previously, a situatton analogOus to that which~-
presénted itself in the Engineering case has not ‘yet arisen in Alberta.'_
5'veﬂ’such a situation, the outcome may be'.

o . P pu .
: certa'h provisions contained in the Alberta Land -

It can be ststed th-&‘iwx:

Titles' Kct10 which are not present in the British Columbia Land Titlesf,l*

Y

Caeedl o

(a) Land Titles Act

. By virtue of Sections 56 and 64(1)(2) ‘of the Land Titles "A.cij:;';:"i'c

.can be stated that ﬁhereﬂaupurchaser bqna;fide'purchaseSfpropertyfand

R

6. R.S,B.C. 1960, c. 238, . . . )
o2 7. - Supra n. 3 .at 317. S e B
. 8. ‘Supra n." 3. at 320. R
- 9. ‘Supra:mn: 3 at 320. o
‘10, Supra n..13 of. Chapter Four.

‘11. §.B.C. 1978, e 2s.
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title passes to the purchaser, that purchaser'will take‘title'subjectv

only to such encumbrances vhich ‘are contained on the title at the date

of conveyance.

B 4

These Sections read as follows

‘.56 : After a certificate of title has been granted for any land .

no instrument is’ effectual to pass any estate or inférest in

that "land (except a leasehold interest for three years or
for .a less period) or to.render that land liable as security.
for the payment of money tnless 'the. instrudent {s execnted

_ in accordance’'with this Act and is registered hereunder, ‘but
~ upon the registration of any such instrument in. the manner

”hereinbefore prescribed the estate  or 'interest specified
therein passes ‘or," as the .case may- be, the: land Jbecomes

‘liable as- security in’ manner and. ‘subject - to the covenants,

‘fconditions and contingencies set forth and specifiéd An -the
- instrument or- by this - Act - declsred to be implied in
instruments. of a like nature. . .

J

™ 64(1) The owner of - land in whose name a’. certificate of title has

.been “granted  shall, except in cagse of fraud wherein he has

R .4 participated’ or’ colluded, -hold 1t, subject- (in.addition to
the incidents implied by vyirtue ,of this 4£ct) to .the .

encumbrances, ‘liens, estates and interests that are notified

on the folio of the register -that constitutes the .
ﬂutely free. from all othe; .

’certificate of . title,  abso
encumhrances, liens, estates or interests whatsoever except

c‘ L the estate or -interest of an owner. . claiming the same land o

S AR under a. prior certificate of " title. granted under this Act” ‘or

granted under any. law heretofor in force and relating to .

-‘title to real prOperty.L-g_ ;_qik

—

FEICN "
= -

(2) Such property shall “in favour of any- person in possession

. of land, be’ computed with reference to ‘the grant or earliest

v ,certificate of title under which’ he -or any" person through
y_whom he derives title has held possession.

Sooa

The combined effect of these Sections is to bar a potential lien"-x

jclaimant from registering a builder s lien after the date of conveysnce.fi?{

“Accordingly, it 1s. of no consequence that the lien claimant was within7°
-'the statutory time period for | the registration of a lien,‘ as the>
._transferring of the title in the absence of the registrstion of a liena.

'pnullifies the possibility of 8 lien being registeted after ‘the date of.,.-”

- .o . ¢
1,conveyance.Aug.'-, T -



(b)' Hager.Case‘
.. . B N' .
h The primary judicial authérity which supports the above mentioned

'proposition was rendered by the Supreme Court of. Canada in the case of .
,Hager V. United Sheet. Metal.].'2 The facts of the case’ were that labourfcii

and materials were provided by. the respondent at the request of and forﬁ
"the benefit of one Carter and Were utilized- in the improvement of a
. 'building on land which - Has owned by Carter.» The laboar and materialsd
o ~had been provided prior to June 13 1951, on which date Carter had sold
- fthe premises to the appellants, who became bona fide purchasers for.
,valuabLe consideration and to whom on that date, was 1gsued a
'certificate of title to the land. On the following day, June 14, 1951,
T the respondent, United registered a machanic's- lien and sdet:uently..

fgpondents registered liens, all of which we?e reéistered

14
4.‘ \.\

jn!e period permitted for registration by the statute

The primary ‘issue ‘to' be,'resolved .sas: stated .bﬁl the Court . as.

'
!

N . " : ) AT./

— T #

o the appellants, who « bona fide purchased the land “here- in
question and .became" registered owners: thereof after the respondents
‘had provided labour and materials utilized. in the construction of a

7ﬂbuilding thereon but before ‘they | had registered ‘mechanics'. liens
(though registration thereof 'was within the time permitted. by e - 6

- Mechanics' 'Lien Act, R.S.A. 1942, C. 236) hold the land subject to -

“or free from mechanics"liens?"lj -

-

being:

. : 4 . i .
_ ‘ "'In resolving this issue it was necessary for the Court to make a
\i_/;i‘t determination as to whether or _not the provisions contained in The.

'fTrﬂ‘”7 Mechanics Lien Act which favoured the respondent s position overroad

the protection granted to - the appellants under Sections 56 and 63 (nov A
Section 64) of The Land Titles Actz After“reviewingpboth Pieces\of ,
legislation, Estey J. held.u» o . 3;, o ' EE B

oo a2l (1954) 3 D.L.R. 145. S T S T T T ;.;f-j'<::w<
'TAT ;13}> supra n. 12 at 146 . : J”.;:ii‘u‘ _Ih -h . .‘;..&: oo .:H ...
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B

The Land Titles Act of Alberta (R. S A. 1942 c. 205) 1s a statute -

of general application to all the lands ‘throughout the Province. -
The Mechanics Lien Act’ creates a -1ien 1in favour of those who
provide labour- and  materials utilized in-  the vconstruction,

_alteration or: repair. .of buildings. 1t is, therefore, legislation
.in’ favour of . specified parties who,. as a result thereof, may .

register an encumbrance against the land in the appropriate "Land

i_Titles Office. It follows that the effect of registration of a

ﬂehanic s lien in the Land Titles Office must be. determined under
the provisions of The Land Titles Act, except as these may be
rgpealed,' altered or modified by the provisions of The Mechanics':
Lien "Act. - This conclusion, apart from the general principles of
¢construction, is supported by the provisions .of The Mechanics' Lien
Act. +..The Mechanics' Lien ‘Act, therefore, ‘does not alter or
modify the provisions of The Tand Titles Act in respect to- an.aﬂﬁer
in the position 6f the appellants who, under Section, 60(1) of The

" Land Titles Act, hold their certificate of title subject...to such

encumbrances, liens, estates or interests as are notified on the
folio of the register which constitutes the certificate of title
absolutely - free from all other encumbrances, 1iens...” All of the
liens here in question were not "notified on. the folio"” when the:
certificate of title was issued to the appellants.” It must follow

'ithat they hold the land free and-clea_r.thereof."l4

:;Recently,‘the applicability of the'HaEg decision to the law of

Alberta has been questioned by ‘certain membefs of. the Alﬁ‘rta Bar.ls_

Such questioning is a .direct result of the fact that since Hager was

decided certain amendments have been made to the Builders' Lien Act.

’which if prebeht at the time Hager was decided may have caused the Court

to decide otherwise. In this respect, the views of one practitioner are

as follows

'_Mechanics' Lien Act which defimed "owner" stated

TN

o

"The’ suggestiqp has been made that - the Hager ‘United: Sheet Metal
cagse 1s no longer applicable to .the Province of Alberta.- "~ In the
zer case Mr. Justice Estey stated that the tights conferred by
The ‘Mechanics' lLien Act were repugnant to’ the old Section 61 of The
Land Titles Act. Mr. Justice Estey held that it was an impertant
consideration in resolving the’ two Acts that, Sect:l.%l 2(g) of The.
‘ at unless the

context otherwise tequires” meant that The Land Titles Act ggerrode

o

14"

flS«‘

-+ ':' -

, , } -
W.D. Goodfellow, .The Builders LienkAct = Practice and Procedurs,

oSupra n. 12 at 147.

Selected Papers. Presented at the Mid-Winter Meeting of the Alberta -

Branch Canadian Bar Association, (197') 59, B )



the‘specific prOViSions'of The Mechanics' Lien Act. The definition
of "owner"” in The Builders' Lien Act has no such qualification and
as the specific .overrides the- general, the definition .of "owner”

- under The Builders' Lien Act may override the privileges given to a .

-‘purchaser under Section 56 of The Land Titles Act."16

In support of the above mentioned view it can be noted that in the

Engineering case, the Court relied on the doctrine that where two pieces

- of legislation are in conflict with respect to. the same subject matter,

the specific legislation will override -that- of the general. In thisb

respect, McTaggart, Co. Ct. J., stated

It is clear that were 1t not for the passing ‘of The Strata Titles -

-~ Act the problem herein would not have arisen, What 1is. the effect
. . of that Act 'in respect of The Mechanics' Lien Act? If The.

* Mechanics' Lien Act 1is considered as dealing with a special
subject, i.e. liens, and The Strata Titles Act 1is considered as

and thendisposition of title. thereto, then it ‘cannot be presumed‘

ﬁdea‘ing with .a general subject, i.e. subdivision of land in strata

that / the genetral Act intended to interfere with -the speclal
provisions in The Mechanics' Lien Act unless that intentipn is very
clearly manifested: see Maxwell ot Interpretation of. Statutes, 12th
Edition (1969), p. 196. 1In the absence of clear. language I doubt
that the legislature intended om passing The Strata Titles Act to
- permit one party, in this case the owner, to deal with its property
in Buch a way as to prejudice other parties who are entitled to
rights under The Mechanics' Lien Act. -

- It is suggested that in light of  the present statutory and ‘judicial,
uncertanty with respect - to the posibion of a purchaser who purchases a

new unit and registers his title prior to the registration -of _a

builder's 1lien, the Alberta legislature should amend- the Condominium :
Property Act vis a vis the application of the Builders Lien Act and the.

'Land Titlésg Act to such a situation.

%

-

Property Act

d

. The" present conflict which exists between the provisions contained .
in the Builders' Lien’ Act and’ in the’ ‘Land Titles Act have the effect of

16. .Supra n. 15 at‘62; ST . . L iv !
A . / . . .

.

B. Ineffectivenfss of the Provisions Contained in the Condominium
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' placing a purchaser of a new unit in an uncertain position with respect

to the 1lability for builders liens which are‘registeredvafter the date’

- of conveyance. *

hY

1. Section 11

«
' ’

. ' 4 '
In order to reduce the harmful effects ‘Which accompany such
uncertainty, the legislature has provided in the Condominium Property

-Act a form of ‘aggurance to a purchsser of a new unit that the owner
developer will have sufficient funds available to provide clésr title to
a purchaser upon completion of the entire project. This provision is

contained in Section 1l of the Act which reads as follows

11(1) A“’developer or a,person acting m his behalf shall hold in
trust all the money paid by the purchaser under a. purchase
"agreement, other than rents, security deposits or mortgage_
adva ces, and I

(a) 1f  the improvements to the Tresidential unit and ‘the
. common property are substantially completed, that money
/. " may be paid to the developer on delivery of the title

document .to the purchaser, or- .

(h) 1f. the 1mprovements to the residential unit ar
subgtantially completed but the- ilamprovements to th
common property are not substantially completed

(1) not more than 50% of that money less the interest
earned on it may be paid to the. developer: on
delivery of the title docupent to the purchaser,

® e T

»

(11) upon the improvements to the common property being,
-~ substantially completed, "the balance of that money
and all: the interest eéarned on the total amount
held in trust in respect. of that purchase agreement

may be’ paid to the developer.

(2) The developer or a person scting on his mehalf who receives -

money that 1s to be held in trust under subsection (1) -shall .

] forthwith deposit: the money into an interest. bearing trust

v account maintained in a-bank, treasury branch trust company
~ or credit union in Alberta. ,

LR
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-3 Mog deposited under subsection (2) _shafl: be k’ep‘t on .

deposit in A&berta." ' u ¢

(4) If money is being held in trust under subsection (1) and the .

purchaser of the residential unit takes possession of or

occupies the unit prior to receiving the title document, the

interest earned on  that money from the day the purchaser

takes posskssion or occupies "the unit to the day he. receives

the title document shall be applied against the purchase
B price of the unit. _ . %

»

(5) Subject to subsection (4), the developer is efititled to the

interest earned on money held in trust under this Sectien.’
(6) For the‘ purpose this Section, improvements to the
residential.unit o the common property, as . the case may be,

aré deemed to be substantially. completed" when the -

improvements are ready.far use or are being used for the
purpose intended. o .

v : : L.

(7). This Section does ‘not apply in respect of money paid to a

deve10per, ‘or to a person acting on behalf of a developer, .
under a purchase: agreement 1if that money 1s held under the .

. provisions of a plan, agreement, scheme or arrangement

approved by. the Minister that provides for . the receipt,'
 handling and disbursing of all or a portion of that money or .

indemnifies against loss of all or a portion of that money
or dboth. : :

Basically Section 11 is an attempt by the legislature to provide- a
upurchaser with security of - title from the attachment of a bullder's
lien. . However, as "the balance paid under Section 11 is due at. the time
the improvements are substantially completed it 18 still possible that.

5
a builder s lien could be filed against the purchased prOperty after

this date, provided the lien was ‘within the statutory time period.

. " ‘ W ) i ; .
A further weakness of Section 11 1s that althOudh it sets out the

procedure " f&r the entrusting of money to bhe owner developer, there i@ -
an omissiop in that ‘there is no provision which will ensure that ‘these

of "trust are to - be catried out. Presumably, an owner
4 |

'.developer c0uld use for his own benefit the money “8o0 entrusted. In® such

. a case, . aside from the. enforcement prox\:ion_contained.in Section 71(2),*‘

'the purchaser in addition, to paying

—

“he_other_half_of'the-purchasef
price may sti 1 be faced with the problem of a-builderjs lien having‘



o

o

been registered against his'title. sSection 11 therefore still leaves a

purchaser vulnerable to the registration of a builder's lien after the

2.

British Columbia Act

date of conveyance.

1

Although Section 11 of the Alberta condominium Act does not provide

the desired security of title to a purchaser 'of) a new unit against
builders'

liens, the British Columbia legislature has provided such
.security in its condominium legislation. The British Columbia proviaion

is contained in Sections 75 and 76 which read as follows

«75(1) Notwithstanding anyAPother ‘Act, where -an owner developer

),

A

(2)

()

(4)

(5)

conveys a strata lot to a purchaser, no builder's lien shall
be filed against the strata lot, or against the purchaser's

"share in the common qroparty, later than 31 days after the

date the atrata lot 18’ conveyed to the purchaseri
-Q
Notwithatanding any other Act, or any agreement to the
contrary, a purchaser of a strata lot from an owner developer
shall retain a holdback in the amount of 15% of the gross

purchase price of the strata lot, or any smaller amount fixed

by regulation, for a period of 40 days after the date the -

strata lot is conveyed to’ the purchaser.

The holdback 1s subject to a lien under the Builders' Lien

Act, and the holdback is charged ‘with the payment of those

persons employed under the person. from whom the holfback is

retained. »

{ .
Payment of a holdback required to be retained under
subsection (2) shall be made after 40 days expire uRless in

the meantime a claim of lien has been filed, or proceedings
have been commenced to enforce a claim of lien against ‘the
holdback.

; S
On payment of the holdback atgount, a1l liens - of the person to
whom the holdback is paid, and’ of any person emplﬁred under

'.him for the strata lot are discharged.'t

76(1)

¢

ﬁﬁere one or nore liens have been filed against a strata lotf

rchased from an owner Qeveloper, -thel purchaser. ma by

interlocutory application 1in proceedinga “that . have ~ been»
¢ommenced to enforce the lien, or.on originating: application, )
‘pay into the- court having jurisdiction the smaller of the

-

FOU
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(a) total amount Tf the claims filed, or

(b) full amount of the holdback under section 75(2)

(2)'Payment into court “under subsection (1), discharges: thei
~ purchaser from liability to the vendor or the lienholder for

. the claims of lien filed. The money ‘paid into court stands

that the liens be removed from the title to the strata lot.

' (3).Except as provided in this Act, the Builders s Lien Act
- applies. ‘

4

From the stand point of the purchaser, Sections 75 and 76 have all

but resolved the problems associated with builders 1iens vhere an )

individual purchases a unit in a projecbﬂwhen the total’ project has not
" been substantially completed-- Such resolution is a result of the ‘fact

’that Section 75 limits th&time in which a builder 8 ld.en can be -

registeted after the date of'®onveyance: In the event that a builder’ ]

‘lien  were registered ‘within this .time period the imposition under

Section 75 of ‘a statutory holdback for a period : in excess of the .

statutory time period has. the effect of ensuring that. a lien claimant
willk be paid. : L : » . v

' | &

Although Sections 75 and 76 do provide a purchaser with security of
title from -the registration of builders liens, such security may be at
the expense of the lien claimant As the tvo statutory time periods
befin to. run,from the-date of conveyance, a problem is created in that a
lien- claimant may not ‘always be aware that a conveyance of the property
has "taken place. Accordingly, the lien claimant may be barréd from
registering his builder's lienvdue»to the expiration of the statuUﬁnr
timeb period. Due to this factor, Sections 75 and 76 cannot. be

considered as the total snswer to the problems associated with builders -

liens and\the purchasing of a new unit.

B (. T . : Co
. In light of the 1nadequacies of. the present Alberta legislation, it
“1is suggested that - the Alberta legislature amend the existing condouinium

vlegislation and accordingly, provide for security ,of title to purchasers

et

in the place of the strata lot and the order shall provide
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~of new condominiums from the ramifications which can  arise 1if a

‘
.

builder's. lien is registered subsequent to the dste pf conveyance. In
this respect, Sections 75 and 76 of. the British Colu.bia legislation may;,f

'very well provide a stsrting point for such amendment.

3

\ 111 PURCHASI.NG AN EXISTING UNIT
As the previous discussion' illustrstes, a puchaser of a new )
: condominium unit may be held liable for builders' 1liens which are
'registered as a result of labour or msterials being provided to a. unit
or the common property of the project. In this respeet, such»lisbility :
- will be equally applicsble to s purchaser of sn existing condominium '
iunit anl, accordingly, such a purchaser should be sware of the following’l

problems'

1. The liablity of a purchaser of an existing unitﬂﬁor.builers‘_iiens
1!hsoeiated with a unit or the common property of a project.‘_ |

0“

2. The provisions contained in the Condomipium Property Act are . .-

insufficient in providing the corporstion with the means of raising. the-'

funds -necessary to discharge buf}ders' liens. - A

/ - - . . : e

3. - Neither: the Condominium Propefty:Act or the ‘Builders' Lien Act

allows a’ unit owner who wishes to clear his title from an encumbering '

uildér 8 lien, the right to obtaining a partial dischsrge of such a
lien, ’ '

‘A. Msintaining’the Project: o : ‘ <. "

4 ' L . - o iu , U
S As mentioned previously in this Thesis,lh the statutony duties of
tht’cbrporation include the maintaining of. the common prOperty and- ‘the

~comp1ying with notices . or orders by 4 locsl ‘or ~public suthority

el

R T ST IR o . . ‘
°18. Supra'n. 5 of Chapter Two. L _ o Yoe L

. : _ S o
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requiring repairs to be donevin respect qf any property contained in’ ‘the
_ project both unit or commOn.}g In order for the: corponation ‘to carry

out such maintenance and repairs, contracts will have to he{made with

£ - ‘,:. S . e o - ) \ ,./'

third partie% or ehe aoquiring of the necessary labour and material.
In recognition of the fact that Such contracts will ‘be ' concluded by

Tl

the corporation in - the: performance of its statutory duties,‘ theg'
legislature has modified the relevant‘provisions of the Buildern Lien
Act. .Thds statutory modificatidn is contained in Section 70(b)(c) of

s the Condominium'Property.Act which reads as follows.

o 70(b) Yor the purpose of the Builders Lien Act, 1f on.the request

: s gof a corporation o ‘
t : RS .
'wlifi) Fwork is- done on or. in respect of the common property :
"o ora unit or both or e o
A LI o o .”. - ’
h (ii) material is furnished Lo be;_used in_ the common
L property or a unit or both ' : _ _ \\\'

intended for the benefit of the common property generally,

.. agy 1lien’ that arises under’ that Act in consequence of it is -
on . the -estates’ of- all the owners in all the units and the'
common property. ' :

(e) ,if on the request of a corporation
¢ Y work is done on or in respect of any unit, or

R <L 1) materiél 18 furnished to be used in- any unit.
' ~ intended for the bénefit " of that unit, any lien that arises
-under. that Act in consequence of it is on_the. -estate of the

owner in that unit and his share in the commoén property.

19. vThe corporation 8 duty to comply with notices.or orders of a local
or” ‘pdblic authority . is contained ° in Section 30(2)(b) of the
Condomninium Property -Act .and this duty relates to the parcel. By
virtue of Section 1(1)(0) of the. Condominium Property Act the term

"parcel” 1s defined as, "the land comprised in a condominium plan ..
Accordingly, as the land comprised in a condominium plan is the
total unit and common *property of a project, the duty contained ia
Section 30(2)(b) is in reference ‘to this ‘total property.

13




ﬁ%.\" In a situation where a unit falls into disrepair and such a state

breaches a municipal or provincial law, the corporation.by virtue of

Sections 31(1)(b) and 70(c) of the Condominium'Property Act'has the

requisite authority to ‘carry out the required repairs should the unit

owner fail to do so. Auy 1iability . for' builders' 18%as which are

‘ registered .as a'-result of such' repairs, will only attach to the

delinquent unit owners interest in the project. However, where at the

request of the corporation labour or materials are provided towa unit or

.

the common property,»for the benefit of the:. common property, problemg&g

.

are encountered. & . - . : L e

As the:corporation's statutory authority {is limited to the. control'

management and . administration of- ‘the common property’ any works

vperformed to a unit at’'the request gﬁ the corporatioa for the supposed '

benefit of the common property, would in effect constitute an excess of

Jurisdiction.’ As the initial’ authority is" absent, it is irrelevant that

such works benefited ‘the common'property Should buildeérs' liens be

.‘registered in consequence of such works, such liens by virtue -of Section
- 70(b) will. attach to the estates of all the unlt owners in the project.
Although an aggrieved unit owner may have L Y right to bring an action

against the corporation for compensation, the ‘fact remains that as. the

1egislature in enacting Section‘70(b) has provided the manner in which a‘

lien claimant 18 to register his lien, such a lien would constitute a
valid charge against the estates of' all the unit owners in the project.
It 1is suggested ‘that 1in 1light of this legislative oversight 'the

,Wlegialgture should . confine Section 70(b) 80 that reference is only made
to the common property. '

\

Although the terminology -employed in- Section 70(b) may"create'

. probléms for the unit owners, additional'problems are created where the
corporation requests labour: or materials for the maintenance of the

common .property. In this respect, there is a fine line between what is

to be considered as constituting an improvement or betterment of the °

common property. As diScussedlin'Chapter Three a unit owner who 1s in



-

. 87

the;minority and who is opposed to such . works may be forced by the
majority into requesting labour _or materials' for unnecessary works.. In
such/a situation,ithe unit owner who . was Opposed to such a request may
by virtue of Section 70(b) find himself liable for the payment of-
builders' liens that have been registered against his interest in the

project.

~

'B.  Payment.of the Lien

" In the ordinary course of ' events, the possibility of a comtractor
or materialman invoking the lien provision contained in Section 70(b) is

remote ag there are usually dmple - funds " availaSle to the corporation for

'the payment of such debts. In" this ‘respect there are three methods by

_ which such funds can be made available to the corporation by ther

capital replacement reserve fund by means iof borrowing or by way of

levying a contribution. B . : T ‘
1. Capital Replacement Reserve Fund

In  an average; situation, the corporation could realize the

'f.necessary funds by drawing from- the fund established pursuant ‘to Section;,..;

33(1) of Appendix 1 of the Act. This fund, which is termed the capitall

o replacement reserve. “fund” 1is expressly to.be used for the repair and the

replacement “of ”...any real and personal property owned by the

: vcorporation and . the common property,’ when the repalr or replacement does

not occur annually. 20 However, such a fund was not designed to |
provide a sole source of revenue for. large expenditures. In the event
-that the expediture is 1mmoderately high, this fund would likely not

contain the necessary monies o meet the expenditure.

20. Section 33(1l) of Appendix.I, supra n. 1 of Chapter Onme. -

1S
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3.  Levying of a Contribution ‘

.88

2. Borrowing.?unds

As a second alfgrnative,,the corpdration conld n!rely rely on its"

authority to borrow money required by 1t dn the performance of 1

duties or the- exercise of its powers. 21 Unfortunately, this method

prove futile. as the corporation may - not have sufficient assets to servhv

as ~collateral for a loan of a large amount. ‘In such a situation,
lending inatitutions may be leery of granting ‘a large loan and the
attaining of: the loan may only be achieved on the condition that all of

the unit -owners in the project provide a personal guarantee for the‘

loan. It is unlikely, however, that - the corporation would be ahle to

: -_obtain such guarantees.‘

0 e

>

v'&}th respect  to cases. involving large expenditures the better

course of -action would be for the corporation to levy a contribution.

By virtue of the pover. provided by Section 31(1)(c), a corporation can-

levﬁ\ ...contributions on the owners in proportion to’ the unit factors

for their respective units 22 In - terms of effectiveness, it would

-appear that this s the better of the three methods as in choosing to

levy a contributiou, the corporation stands ‘a better chance of raising_

the necessary funds as 1t can always pressure a belligerent unit owner -

into paying the contribution by either suing the defaulting owner in
debt?3 or by 1iening that individual s iuterest in the-project.24

Y
”»

' 21, Section 3(b) of Appendix I, supra n. 1 of Chapter Onme.

,22. The amounts raised by . levying ‘contribitions in accordance with,

Section 31(1)(c) are deposited in a fund Which in accordance with
Section 31(l)(a) 1s to be used by the corporation "... for
»‘administrative expenses sufficfent 1in the opinion of the

‘corporation, for the control, management and administration of the
common property, for the payment of any premiums of insurance and
for the discharge of 'any other obligation of the corporation,

23. Section 30(2) supra n. 1 of Chapter One. s

24. Section 31(4)(S5) supra n. 1 of Chapter One.

.
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In the majority of cases, the corporation will be able to- raise the

necessary funds by any one .of the above means but assuming that the,

corporation cannot, ‘and a buildfr 8 lien 1s registered against a11 of °

" the unit and common property in ‘the project then what is the positiOn'

of those unit owners who wish to clear their title from the encumbering T

lien? In such a situation, a unit owner who wishes to clear. his~tit1e

~ may be forced into paying the entire amount of the lien’;s a lien- ;

’ claimant under the Builders Lien-Act or the Condominium Property Act

.

does not have to give a partial discharge of the lien.?5

| . ) . . L ' - oA

. : o . A . : . o a
A Ontario S _— ' '

: ’
. ,Q; .

Although there is o provision in Alberta ‘which allowa for .a
partial discharge of a lien, the legislatures of Ontario and New York-
“have ‘entrenched ‘such. a. remedy in- their respective condominium~'

legislation.26_ In"this respect, the"Ontariov.provision reads as

follows: =~ . f N

"

(7). .No encumbrance 1s. enforceable.against the common elementa»»n e —

‘after the declar ion and description are registered.'

e S A, .

_T, (8) ' Where, sbut for‘ subsection 7 {;n encumbrance .would be”

‘ enforceable agalnst the common ‘elements, the encumbrance is
enforceable‘againSt all the units and ‘common interests., T

9 -Any unit and'. common interest may -be diseharged from such an

encumbrance by payments to the claimarit- of a,proportion of -
the sum claimed, determined by the proportibnd specified in

the ﬁeclaration for sharing the common interests.

(10) '-Upon payment of a portion of the encumbrance sufficient to

fdischarge a unit and common interest, .and" upon demand the
claimant shall give to the owner a discharge of that- unit

. ~and common interest in accordance with the regulations.
™ .

> . . N

»

25. A. Rosenbé!g Condominium in Canada, supra n. 6. of Chapter One at

7; ‘bee,also, Risk, Condominiums in Canada » supra’ a. l of Chapterq

Three at 31. : L L
26. Supra n. 18 at Chapter Two. o : ﬂ

a-iel.



Unfortunately, a statutory provision which allows for a partial

. discharge of<a’ builder's lien will not eliminate all 80urces of problemrﬁ
R In : this respeéf what is the position of a unit owner,' tiere ‘a
: :contribution has been levied by ¢he corporation and that unit .owner has
| paid the levy yet a buil r's. lien is still registered against ‘his

:interest in the project? In suclna situation, even 1if tﬁere were a .

‘.istatutory provision in existence which rovides for a partial dipcharge,
the 1ien claimant WOuld be justiffgd in refusing to provide a partial
y ‘ discharge as ‘the’ payment has - been made n?t to the lien claimant'But to

'”the\corporation. B o , St
' . . CoT . . — . ) n 7 :“‘\_ ’
2.  New York = e
¢ . : R L . - ’ v
7 Im New York,,that state 8 legislature has- devised a unique scheme’

= whereby, if materials or labour are furnished for the . common property,
,the right to register a builder s lien - against all the units in’ the
viproject has bepn completely eliminated "To. compensate‘the contractor or
nmatifialman,’ the legislature has 'replaced the- right to register a
builder 8 lien with the right to draw from a trust fund which operates

-u;~-—__within—the~perimeters—£éé4:

New York provision reads as- follows‘27

Zsf‘Labour performed on or materials furnished for a anit shall not:
- - be the basis for the filing of a- ‘1ien pursuant to Article 2 of
the: lien law against the unit of any unit’ owner not expressly:
L . y,consenting to: or: requesting the _Bame, eXxcept: in ‘the case of
A " ‘emergency. repairs. © No 1labour performed on or materials -
' ' furnished to the common eléments shall ‘be- the basis for a lien
thereon, ‘but all common charges received and to be received by
the .Board of - Managers, and theé right to receive such funds,
shall’ constitute trust funds for the purpose of paying the cost’
of "such labour or wmaterials performed ‘or furnished at the
express request or with the consent of the manager, managing
dgent or bodrd of _managers, and the same shall be ‘expended
first for such purpose before expending any Jpart of the same
for any other purpose. . .

27. Condominium Act, Real Property Law,’ Consolidated Laws. of New York
, 1968, 339-d, Article 9-B.




| i_ -~ and doubtful proposition. Their attorneys would undOubtfully warn

N - -
BN . 2

Y
.u.. \,,, N

Although the New York provision does provide an unpaid contractor:
- or materialman with security of payment and protects ‘a unit owner from
having to pay, more than his proportionate share of a levy in order to-;

.clear his title, it does have a number of material ‘draw backs.' ;ﬁ‘ .

® . T~

reference to these draw backs one- writer states: I '
This device of. transforming a mechanic's lien into a species /f
.personal property is ingenius, especially if 1t functions without.
-creating new worr es for . - the: venture." Its success “would" depe%?ﬂ

~upon the willingness of * prospective contractors to . forego their'.;tr

liens ' in: exchange. for . claims again%t assets that might ‘B¢ mon- .

gexistant when the . claims mature.: That mechanics -who find the lien‘

eful, and familiar remedy will\readily enter into - céntracts in.

which they must-rely upon’ a’ novel! security device 1is an unproved

them of uncertainties regarding the operation of the ttrust.  For

. examplae: = does the trust start while th& job is being performed  or
) when a claim for payment is made? .Doeg' the trust corpus. consist of
‘all - common . charges or - only those based upon. the - mechanic's..

| services? How ¢an the mechanic - compel payment of charges . by
delinquent unit owners?"28 ; © L

“ \ ‘— . . ‘ . ’;_\,

In spite of these possible disadvdntages, the New York provision

f_‘ has' an advantage in - that it places the burden of collection properly

fupon the corporation 8 board of managers.29 As the corporation has the

necessary statutory power to compel a. delinquent ohner into paying his
lproportionate share of the levy, the corporatig\’and not ‘the contractord
‘or materialman would be An theﬁpetter position to ensure that payment }f, _y
’ Amade. However, it would appear ‘that as a whole, the disadvantages of
\this scheme30 far out weigh: the' advantages and in this respect anv
implementation in Alberta of such a scheme might create more problems

‘than already exist under the present legislation.‘

N .. . e . . A

. - . — — ,
©28. C. Berger, Condominium Shelter on -a Statutofy Foundation (1963).”‘
LXIT Columbia Law Review at 1023.
29, - C.. rger, Condominium Shelter on a Statutory FOundation " supra
n. 28 at 1023
30. R.C.B. Risk Condominiums'in Canada","supra~n.t2 of Chapter Three .
at 30. o ' ‘ e .

A
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S sddition though provisio_g:should be made that in ‘cases . where a,fu*"i‘

.j;contribution hss been levil ufor the purposes of psying q lieh clsimsnt"f‘.

Mjunpafﬁ\’}en claimsnt 15 n°; Prej“dl¢3§..provision shOuld ‘be' made wherebydf

“ the lienp claimant would have.ithef right to proceed sgsinst thfr;d_
_corporation for the amount which 18- being relinquished in gi&&ng theﬂ“'

,’7T;Jpartia1 dischsrge..
"‘ v o goﬁc;.usron~' TR B
In conclusion, it can’ be seen that the ares of builders liens when‘
'»plsced in. the context of the condomn‘ium form .of housing has caused"
1:certain problems. These problems will not be\ resolved unless the
» Albetta legislature enacts the necessary remediaf legislation In this
‘respect» it is submitted that in order to provide a unit owner with ~
security of title the Alberta legislature should formally adopt the

proposals suggested throughout this Chspter and legislste accordingly. *

,
E]



CHAPTER VI =

‘”fgl, In the Ganadian coutext ‘the legislatures of Alberta, British

Vif Columbia and Ontario are To be credited with the honour of - having passed

‘dthe first condominium legislation.1<', Aside from sharing "this

\\aidistinction,_these provinces algo’ share the common distinction of having
gf”-modeled their condominium; legislation after %he New South Wales-,‘
‘7‘precedent.2' Although the original New South Wales legislation provided

the “basic¢ essentials for implementing the’ ptatutory condominium, it was .
o\ : .
soon found to ‘be inadequate, and accordingly it was repealed and

hrepIaced . Many of the.provisions contained in the new legislation have.

been adopted by the respective legislatures of British Columbia and

' Ontario. With respeét to Alberta, such adoption has not taken place and
as mentioned at the outset of this dhesis,3 although there have been
amendments, the Alberta legislation fs in substance the same as that

long since’ diScarded in New South Wales.

In Alberta, there have been very few cases concerning condominiums

and condominium legislation. This fact might suggest to the ungritical'_'

that the legislation is’ not only" well understood but effective. On the
other hand, until recently, there have’ been very few condominiums 1in
lAlberta'and its legislation has not been subjected to the,attack and
scrutiny that such. legislation 'has been elsewhere. Elsewhere, the
legislation has been drastically changed as 1its inadequacies have become

apparent .and it 1is expected that the Alberta legislation will share the
. < .

same fate.

!

1. The Alberta and British Columbia statutes - came into force on
September 1, 1966; and the Ontario gtatute’ came-into force on
September 1, 1967. .

2. See generally, A. Rosenberg, Condominium in Canada, supra . 6 qf
Chaper One .at 1-4. . ’ R

3. See Chapter One at 3. - i “

v-"‘"
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Arights, the emedies contalned in the Condominium Property Act are slow,
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- In this Thesis, an endeavour has been made to point out certain of

".ﬂfthe inadequacies inherent 1n the -current legislation which. causes such' ?"

ilegislation to be ~completely unacceptible in terms of providing the ;

buying public with an assurance that an individual's interests, both
%inancial and aeathic, in a condominium project will be: protected.

In Chapter Two, the .rights of ’#he unit owner, where the
condominium

, fails to pérform its statutory duties were

discussed. ,r ach digcussion, it can~he'seen that in protecting such

expensive or extreme and accordingly, unacceptable. However, other h
ons such as Ontario, British Columbia and New South Wales have
provided such protection by implementing vwithin“their respective

condominum ‘statutes, provisions which ‘either allow ‘8 unit OWner a

' specific right of action agalnst the condominium corporation or provides
. the means for resolving a dispute between an aggrieved unit owher and

.the condominium corporation.

- In Chapter Three, the rights of the minority unit owner with .
respect to the internal government of the condominium project were found

to be 1insecure. In this respect the . Condominiumk Property' Act has

'vprovided the majority with powers which can be used against the minority

in a dictatorial manner by means of° the passage of bylaws which are
unreasénable or oppressive to the minority. 1In other jurisdictions,
such as Ontario, British Columbia and New South Wales; their respective
leglslatures have placed a check on the power of the majority by
implementing within their - respective condominium statutes - either - an
express provision that a bylaw be reasonable or the statutory means of
ensuring that a bylaw in order to be enforceable be reasonable. -
. v
In Chapter Four, it was seen that unit owners, as owners in common

in the common property, may due to such assoclation, be susceptible to
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unlimited tortiOus lia})ility. In this respect, the Condominium Property

Aet, fails to provide the unit owners with the necébsary protection'

against ‘such- liability.. However in other jurisdictions such as Ontariov o

‘and New: South Wales such liability has been placed on the shoulder 8 of
‘the candominium corporation rather than on the individual unit owners."

- Alternatively, other jurisdictions such as Massachusets and New Jersey .

have not only re-airected such- liability to the condjninium corporation
but have also limited the liability. ‘ "

-

'

K4 1

In Chapter

_ the ‘unit“'owner's liability for builders' liens
during the init ages of  the condominium project and during- the
projects entire were discussed. '~ From such discussion, it 1s

apparent that the Condominium Property Act fails to provide the .unit

owners with title security from the financial _ramifications created by
the " registration of builders liens. In other jurisdictions such as
Ontario, British Columbia .and. New ‘York, provision has been made in their
respect condominiu“statutes which provides such security of title.

Today, we have the benefit . of an increased volu,me of case law
concerning problemq associated with the condominium form of housing In
addition the 1egislatures in other jurisdictions have formulated note -
worthy statutory provisions specifically designed ro deal with these

problems. In England where .condominiumsg - have existed for over 400

years, condominiums are created by contract and are governed by the ..

- common law of contract.4 ‘The English experience 1a unique not because
it operates 1in the absence of an enabling statute but because it
operates successfully. The marked absence of litigaticm over a period
of 400 <Yyears concerning condominiums provides proof of such success.
This fact has been attributed by one author,i.tyv-,to the ability of%glish

4. Vol. I, A. Ferrer and.K. Stecher, Law of Condominium, supra n. 8
of Chapter One a® 65. \ ' e
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solicitbrs 'in;‘devising  condominium schemes thchh sgtiafy thevllocaf
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- 'If the English soiicitqts’cad crea;eia cohtracfuél condominium
‘scheme which saﬁisfies the needs-of all parties concerned, why caanF

‘the Aibet;a legislative draftsmen create anm eQuélly sﬁccessfql stétutory

scheme? We have the benefit of the cage law and workable statutory

precedents from ‘other jurisdictions which would make the 1taék“ of
devising'g‘quctional statutory‘con&omtnium‘séheme:a»qimpie one...If is
expected that 1f this _cannot be "achieved by the Alberta legislative
draftsmen within the”iﬁmgdia;e future, thelconéémium cbncept ﬁiil not

enjoy';hé éucéése'that'it haq achieved in other parts of“?agada{and the’

world. <

In - this respect, the recb&meddation made by Professor D. J.

Pavlich to the British Cpiumbia‘legislature, in'réferencé to the Strata

’ d
D. J. . Pavlich's recommendation is as follows:

Titles “(ctb 1s equally applicable to the Alberta legislature. Professor
"It 1s suggested that because of the compl$xity of the Act and the
-ektent of condominium activity in the Provincé, the government, as
author of a piece of legislation that affects one of the few major.
investments of most ordinary mortals, hgs a responsibility to
ensure that 1its creation achieves 1its ‘noble objectives and..does
not beécome a monster and the source of a legal (and speial)
nightmare for many owners. It is respectfully submitted that our
. Legislature should set up machinery | for 'the supervision and
comprehensive administration of the Act. So far the government 's
administration covers only the {iacipient stages . of condominium
development, thereby affording protection to a few. The real test
of condominium viability will depend on 1ts ability to serve
- efficaciously the needs of the consumer. Thisg requires greater
involvement over an extended period of time.’

T

.5 . Vol. I, A. Ferrer and K. Stecher, Law of Condominiuﬁ,'sgpfa n. 4
' at 66. ' - v )

6. S.B.C. 1974, c. 89; this is the old condominium legislation which
has since been repealed and replaced by the Condominium Aét,
R.S.B.C. 1979, c. 61, supra n. 24 of Chapter Two. '

7. D.J. Pavlich, The Strata Titles Act, supra n. 10 of Chapter One at
172. . . l ‘ ) to. N . . .

'y ' Vo
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It: is . hoped that the Alberta legislature will heed this,’

recommendat:ion and enact the necessar% remedial provisions. As' a,-

'possible guide to such -’ enhctment it is suggested that the Alberta

legislatute revie‘w the various proposals suggested thtoughout this

Thesi.s as a- possible means of ensuring the success of the condominium.

. concept in t:he real estate market: of Albert:a. T o o Ca

e : - * . -
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o " HER MAJESTY, by ‘and witi,
" Legislative Assembly of Albena, enxcts as follows:

Oebotsom
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C comprised in a unit shown in a condominium plan;

() “‘local authority** mearis

PR

APPENDIX IIT . .

" CONDOMINIUM PROPERTY ACT
' CHAPTERC-22 -

[N .
st

WD) In this Act, o
" (a) **board’* means the bbard of a corporation ‘as provided for

in section 23;

" (b) ifbuildih‘g" means one or more buildings on the same parcel;

(c) . *‘By-laws"* means lhe-by-lnws of a corporatio’n n&nendcd‘_l
’;rom time to time and includes any by-laws passed in substitution
or them; :

(d) *‘common property"* means so much of the parcel as is not

_

.(e)" **condominium phh}‘ megns a flan registered in a land titles

‘office that compliés with section 6 and includes a plan of rediv-

ision registered under ‘section 15;

(N Golmwn means a body incorpontcﬁ by section 20;;‘ -

@ *“*Coun" means the Count of Queen's Bench:
th) “de;revlopcr" means a person who.'alo.nc' or in c&njuncti.on',
with other persons, sells or offers for sale to the public
(i) residential units, or -
(i) proposed residential units,
that bave not previously been sold-fo the public;

(i) “‘landlord'* means an owner"of u:esidc tial unit that is being
rented and includes a person acting on If of the owner:

lhc' sdvice and consent of “the -



) i.
(ii) the Minister of Municipal Affairs. in tht case of an
improvement district or a special area, or )

\

(biii) the Minister of the Crown in right of Camdjj&rdg;ed

-~ B .;‘

with the administration of the Nationial Parks Act (B
in the case of a National Park; : .

o : . : ’ R
(k) “’management agreement’* means an agreement entered intg,. _
by a corporation governing the general :;onuol, management and -5, .-

ldminis’tmtibn‘ o

(i) the real and pé,tsonal.pmpcny of the corporation asso-

ciated with the residential units, and

(ii) the common property associated with the residential
units; » ‘ : o

~()_**Minister™” means the Minister of Consumer and Corporate
Affairs; R -

(m) “‘municipality’’ means the area of a city, town, village,

- municipal district, county, improvement district,. special area or
~ National Park; - .

(n) ““owner’; means a person who is registered &the"owmr of

3 % (i) the fee simple estate in a unit, or

(ii) “the leasehold estate m A; unit when thé»;parcel on which -

the-unit is located is held under a lease and a certificate-of

title has been issued under section 3(I')(b) in respect of that .

(o) "b’aitpl:;‘ means the land compnsed ina éd)doﬂﬁnium_ pla.n :

(p) **purchase agreement’* means an agreement with a developer
. dential ‘unit or acquires-a right 1o purchase a'residential unit or
- . proposed residential unit; ! \

R (q) ‘‘recreational agreement'’-means an agreement entered into

by a corporation that allows

(i) persons, other than the owncrs 10 use recreational facil-
nieslocuedonthecomnwnptopcny.ot :

(ii) the owners to use.recreational facilities not located on .

- the common property; -
(r) *‘residential unit’’ means a unit used or intended to be used

for residential purposes; ‘ ‘

(s) “spécial resolution’” means a resbiution

14

. person purchases'a residential unit or proposed resi-

104
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iy passed ata praperly convened mqetiég of s ci:rpmjglion
by a majority- of not less than 75% of all the persons entitled
to exercise the powers of voting conférred by this-Act or the

-7~ by:laws and representing not less than 75% of the total unit -

-« factors-for all the units, or .

" (ii) signed: by“nt less’than-75% of all the persons who, at
a properly convened meeting of a corporation, would be ep-
titled 10 exercise the powers of voting conferred by this Act

- of the by-~laws and repfesenting not léss than 75% of the total

unit factors for all the units;

@ ml‘edocumem" means, in respeét of a residential unit, a -
trangfer of the unit that is registrable under the Land Titles Act;

(u) **unanimous resolution’ means a resolution

(.i) - passéd un'anin)ousi} al a properly convened meeting of ~

the corporition by all the persons entitled to exercise the

powers of voting conferred by this Act or the by-laws lntk |

Jepresenting the ‘total unit fact.onj‘for all the units, or

(i) signed by all persons wbo; at a properly convened meet-- -

ing of a corporation, would be entitled o exercise the powers
of voting conferred by this Act or the by-laws;

{(v) ‘‘unit’’ means a spaéi: that is situated within a building and
‘desgribed in a condominium plan by reference to floors, walls

and ceilings within the building; -
(w) ‘‘unit factor™ means the unit factor for a unit as specified
or apportioged in accordance with section 6(g) or 15(5), as the

(2) Other expressions used in this Act and not defined in subsection
(1) have the-same meanings as may b€ asvigned to them in the Land
Titles Act. c o

2(1) A building may be designated as a unit or part of a unit or
divided intos2 or more units by the registration of a condominium
plian under this Act.

(2) The Registrar shall not register a condominium phnunlm that
condominium plan describes 2 or more_units in it. :

(3) For the purposes of the-Land Titles Act, a condominium plan
shall be deemed on registration to be embodied in the register.

(4) This Act applies only with respect 10 land held in fee simple,
excepting thereout all mines and murierals. 16 Hmel

(5) Notwithstanding subsection (4), if land is held under lease and

)

. . , Al
€62'32:1972 c22 $2:1978 9 12:1978 c5) 129
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Chap. C-22 . CONDOMINIUM PROPERTY - RSA 1980

3 ceni}icatc of title has been issued under the Land Titles Act in
respect of the lease,. this Act applies to the land described in the
certificate of title, excepting thereout all mines and minerals:

- RSA 1970 c62 $3:1972 c22 13:1978 9 1)

R
.

3(1) On’registering a condominium plan’ the Registrar

(a) shall canct! the certificate of title to the parcel described in-

the plan, except as to any mines and minerals comprised in it,

(b) shallissue a scpa:itc certificate of title for each unit described
in the plan, :

" and any interests affecting the parcel that are noted on the certificate

of title cancelled under clause (a) shall be endorsed on the certificates
of title issued- under clause (b). ' £

(2) No more than one unit may be included in one certificate of title
and no other land, except the owner’s share in the common property,
may be included in the same certificate of title with a unit.’

L o . .

(3) Aftera certificate of title t6 a unit is issued pursuant to subsection
(1), the unit comprised in it may devolve or be transferred, leased,

‘mortgaged or otherwise dealt with in the same manner and form as
land held under the Land.Titles Act and the provisions of that Act -

apply to those dealings in so far as they do not conflict with this Act
or the regulations. SR ,

4(1) The Registrar, in issuing a certificate of title for a unit, lel .
certify on it the owner’s share in the common property.

(2) The comih;';ﬁ property comprised in a registered condominium
plan is held by the owners'of afl the units as tepants in common in
shares proportional to the unit factors for their respective units.

(3) Except as providedlin this Act, a share in the common property
shall not be disposed of or become subject to a charge except as

appurtenant.to the nit of an owner and a disposition of or charge

property without express reference to it.

8 Except to the extent that an interest endorsed on a certificate of -

title relates to that particular unit, the owner of the unit is only liable
in respect of that interest in proportion to the unit factor for his unit.

RSA 1970 c62 o6

4

RSA 1970 c62 44:1972 22 34" -

on a unit operates to dispose of or charge that share in the common

RSA 197 c6¥ss
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RSA 1980 ~ CONDOMINIUM PROPERTY Chap: C-22 h

~ A, condomlnlum Plans - N

A e ‘(” Every plan ‘P'”"‘“’d. for feGiSlmion as’a c‘ondominium plafiig

~ f'

v : i\\. (n) be descnbed in the heading of the plan as a eondomxmum
& plan, .

R ()] delmeatc the external surface boundanes of the parcel and’
- the location of the building in relation to them, -

(c) bear a statement containing those pasticulars as may be neces-

"o _ ' sary 1o identify the title to the parcel,

° ~ * (d) include a drawing illustrating the units and distinguishing
the units by numbers or other symbols, :

L - (e) dcﬁnetheboundmesofeach unit, }
" (N show the :ppmxxmuc ﬂoor area of each unit,

(g) have endorsed on it a schedule specifymg in whole numbcrs
thc unit’ factor for each unit in the parcel,

by the owner of the property, C e
(l) luve endorsed on it the address at which documents may be

; _ served on the corporation concerned in accordance with section
a , 63, and

. | . () contain inyothcrfeamms pttscribed bylhetcgulations )

2) ifa plan presented for registration as a condominium plan in-
cludes residential units, that plan shall, in addition to meeting the
requirements of ‘subsection (1), dclmeale to the satisfaction of the
- Registrar the boundaries of the areas that are or may be leased under
section 41 to an owner of a mndemul unit.

‘@) The Registrar shall, wnhm '28-days from the day a condominium
plan is registered, mail to the locak-authority of the municipality in

-which the parcel is locawd a copy of the registered condominium
plan.

_ RSA 1970 62 17:1978 9 34
et e e (1) Unless otherwise mpullwdmdlecaidocmnmmphn if

(a) aboundaryofluml lsdescnbedbymfmncelonﬂoor wall
otcemng or .

®) nwnlllocaledwﬂhmuumtualmdbemngwdl
-the only portion of that floor, wall or ceiling, lslhecase maybe

that forms part of the unit is the (imshmf material that is in the
mlcnor of that unit, including any lath and plaster, panelling, gypsum
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Chap.C-22 . CONDOMINIUM PROPERTY = - 'RSA 1980

B}

board, panels, ﬁ_oori_ng material or coverings or any other material |
-that is attached, laid, glued or applied to the floor, wall or ceiling,

as the case may be.

(2) Notwithstanding subsection (1), all doors and windows of a unit _

are part of the unit unless otherwise stipulated in the condominium
plan. ’ ' <

(3) Notwithstanding subsections (1) and (2), if a condominium plan
was registered g:ior‘to January 1, 1979, the common boundary of
any unit described in the condominium plan with another uhit or
with common property is, unless otherwise stipulated in the con-
domigeium plan, the centre of the floor, wall. or ceiling, as the case
may De. . . - ) s ’

b

v 8(1) Every plan presented for registration as a condominium plan .

condominiem plsn - shall be endorsed with or accompanied by :

\

A

(a) a cenificate of a ‘lafhd.surveyo'r 're'gistered, _undef the Land

Surveyors Act stating that the building shown on the plan is within
the extemal surface boundaries of the parcel that is the subject

of the plan and., if eaves or guttering project beyond these external -

boundariés, that an appropriate easement has been granted as‘an
appurtenance of the parcel, ° .

(b) a certificate of

(i7" an architect registered or licensed under the rchitects
Act, . - . :

(ii) aland surveyor rtgisiered under the Land Surveyors At:

(iii) a professional engineer registércd'or licensed under the
Enginéering and Related Prafessions Act, or

(iv) a holder of a permit issued under the Engineering and
Related Professions Act, if that holder is authorized to engage
in professional engineering, e :

staﬁng that the units shown in the plan~ are the: same as those

“existing, and

(c) a centificate of the local authority -or of a person the local

authority desilgnales stating that the pljog:ese_d division of the

building, as illustrated in the plan, has been approved by the
. local authority. : ' ,

(2) If an application is made for a certificate under subsection (1)Xc),
the local authority : . .

(a) may, with respect 1o a building that was constructed prior
00 August 1, 1966 or for which the building permit was issued

i ' 1978 ¢9 58

. 108
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prior 1o August 1, 1966, prohibit the issue of the certificate if
it considers it proper to do so. and

(b) shall, with respect to a building for which a building permit
was issued on or afler August 1, 1966, direct the issue of 'the

certificate if it is satisfied that the building conformed to ‘
(i) the development scl\xeme. development cdnl'mlhby-hw’;
zoning by-law or land use by-law, as the case may be, and
(ii) any permit issued under that scheme-or by-law, 7
that existed at the time the building permit was’issved. r
(3) The provisions of the Planning Act relating to the subdivision
*  of land do not apply 10 the division of a building under a condominium
- planif PR o s
~ (a) the surface boundaries of the parcel as defined-in this Act
on’ which that"building is located correspond to the boundaries
of a parce! as defined in the Planning Act, and . e

(b) any building located on the parcel that contains a unit, con.
tains 2 units. ; ' v
: S RSA 1970 c62 s8:1977 ¢89 1165,1978 c9 o6
| ~* Sale of Residential Units by Developers
=0 (1) A developer shall not sefl or agree 10 sell a residential unit or
. ~ & proposed residential unit unless he has delivered to the purchaser
. acopyof . R C
(a) the purchase agreement,
(b) the by-laws or proposed by-laws, -

(c) any management agreement or proposed management
Agreement, S
(4] mymwwwm«ww. .

©(e) the lease of ihe parcel. if the parcel on which the unit s
located is held under a lease and the certificate of title to the unit
or proposed unit has been or will be i;sl)e'd under section 3(1Xb),

N .a_ny montgage that affects or proposed mortgage that will
affect the title to the residential unit or proposed: resfdemial unit
or, in l;s‘rect of that mortgage or-proposed mortgage, a notice
prescribed under subsection (2), and o A
(g) the condominium plgn or proposed oondommnum plan.

- (2) A developer may deliver 10 the purchaser in respect of a mortgage -
or proposed mortgage a written notice stating > o

1
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“(a) the maximum pmcxpnlmmuavulﬂe under the mortgage,

(b} the maximum momhlypaymem that may be paid under the

mortgage,
*(c) the amortization period,
(d) the term,

_ (€) the interest rate or the formula, if any, for determining the
" interest rate, and ‘ :

< (f) the prepayment privileges, if any.
(3) Subject to subsection (4), a purchaser of a residential unit under
. this section may, without incurring any liability for doing so, rescind -
. the purchase agreement within 10 days from the: date the purchase

agreement was executed by the putties»to. it o
(4) A purchaser maynotmscindth‘e'purchue’ ment under sub-

~section (3) if all the documents required 10 be delivered to the pur:
chaser under subsection (1) have been delivered to the purchaser not

less than 10 days prior to the execution of the purchase agreement
by the parties to it. _ :

4 (5) If a purchase agreement is rescinded under subsection (3). the.

‘developer shall, within 10 days from his,receipt of a written notice
by the purchaser of the rescission, retum to the purchaser all of the
money paid in respect of the purchase of the residential unit. -

. ? o : 1918947

10 Every developer who enters into a mﬁa’s;agnemm shall
include in the purchase agreement the foliowing:

(a) "‘q’"notri'ﬁcat_ion that is at least as\pmiﬂinen"t as the rest of the

contents of the purchase agreement and that is printed in red ink
on the outside front cover or on the first page of the purchase
agreement stating as follows: - o -

“The purchaser fnay.. without incurring any liability for doing -

\::; rescind this agreement within 10 days of its’exécution by
parties.to it unless all of the documents required to be
delivered to the purchaser under section 9 of.the Condomi-
_ mium Property Acr have been delivered to.the purchaser not
less than 10 days prior to the execution of this agreement by

the parties to it.""; . ,"

(b) a description, drawing or photograph showing
q S

(i) the interior finishing of and all major improvements to
the common propérty located. within a building,

Y

*
et
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(ii) the rectemonal facnlmes. eqmpmenl and other amenities
1o be used by the' persons residing in the resndemul umls.

Giii) the equipment to be used for the malmen:n}g of the

common pmpeny.

' (iv) ‘the Iocanon of roadways, walkways_ fcnces Pﬂklng"

areas and recreational facnllues.

o . (V) the landscapmg. I D
: ._ (vn) the exlenor fimshmg of-the building,
-, as they will. exlst when the developer has fulﬁllea“’hls oblngmons
under the purchase -agreement; ,
(c) the amount or éstimated amount of the y unit contri-
buuons in lespect of lhe tesndenual unit; o

(d) the umt factor- of the unit and the basis of unit factou- ap-
pomonmem for all umts compnsed in the condonumum plan. -
D e e9 s?

Pevmencs beid 11(1) A developer ora permn acting on his behalf shall hold in

trust all the money paid by a purchaser under a purchase agreement;

otbel‘ than rents, security deposits or mongage ‘advances, and

(a) if the improvements to the residential unit and the common-
property are substantially completed, that money may be paid . -

to the developer on deluvery of the title documem to the purchaser,
or &

(b) if the improveme to the res:dennal unit are subsunmlly’
completed bm the impro nts to the common property are not

E wbsunually completed
) notnmthanSO%ofthatmmy lessthemteresleamed

‘on it may be paid to.the developer on dehvery of the title .

doeumem o the pun:luset and

(ii) onthe i lmprovemems to the common pmpeny bemg sub-
stantially completed, the balance: of um money and all the

_ interest earned on the total amount held in frust in respect of
that purehase agreement may be pand to the developer

{2) The developer or a person acting on. lus behalf who receives
money that’is to be held in trust under subsection (1) shall forthwith

deposit the money into an interest bearing trust account maintained
in a bank, uusurybnnch uuslcompanyacreduumonmAlbem '

3 Money deposned under subsecuon (2) shall be kept on depom '
in Alberta. B

(4) If money is being beid in trust under subsection (1) and the
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‘l ‘purchaser of the residential unit ;akc&" possesslon of or occupies the
unit prior 1o receiving the: title document. the intercst earned on that
.. .money from the day the purchaser takes possession of occupies the -
. . <" unit to'the day he receives the title document shall'be applied against:

. . ‘~:""’4 . I . ) . s
" 15) Subject 1o subSection (4), the developer is entitied t6 the: interest

' camed on money hed in trus under i setion.

IR () For the purpose of this section, lmpmvcmenxs (0 the residential_ -

" -obligations under

. . unitor the common property. as the case may be, are deemed 16 be.
* substantially completed when the improvements are ready for use
or:gre being uséd for the purposé intended. : o

: '(7),.'3%1"!:}'5? section. doesnot ap'ély”in fespect of money paid 10 a de-
"~ veloper, or to a.person acting on behalf of a developer, under a:
purchasé agreement if tha; money.is held under the ‘provisions of a -
plan, agreement,*scheme or arrangement approved by the Minister

at provides for the receipt,. handling and disbursing of all or a
- - portion of that mohey or indemnifics against loss of all or a portion
. of that money or both. "+ . . e
12 Sectios 11 dogs not apply if the purchaser does nof performi his

r the purchase agreement. e

1978 957, .

997

13 “If a purchaser of a residential unit, prior to receiving title 1o the :

., unit, rents that unit from the.deVeloper, the amount that the'developer:
'~ may charge the purchaser as a security deposit in respect, of the unit-
shall-not exceed one month's rent charged .for the unit.

f «

4 c imo
Management Agresments

“14(1)_In this section, **developer's management agreement'* means :
2 mﬂéﬁ*""‘,"g:‘l;lcmlhlt;ms entered into by a corporation at . -

a time. when its board was comprised of persons: who were elected
. to the board while. the majority of residential units were owned by

=

&

(2) Subject to:subsection (3); a* corpotation-may, notwithstanding '~

yi comamedml developer's management agreement or.a
collateral agreement, terminate a devseelgptt‘s management agreement
at any time after its board is comprised of persons who were efected -

to the board: after the majority of the residential units were owned

by persons other than-s developer.
oA dc\;e!ohei".'s"l.napigmnr"ggreg_ml o , _
' - ':(l) mynot be, terminated under subsecuon (2) without cause
until 2 years have elapsed from the day that the agreement was
.. entered into, except when the agreement permits termination at

°

e -

Iy
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(b) “‘may only bc_lér'mihziiéd under subsection (2) onthe ‘corpo-.

ration ‘giving 60 days' writien notice w the other party to_the -

agreement of. its intention-to terminate the agreement,

and the corporatien is not liable to the other party to the agreement
by reason-only of the.agreement being terminated under this section.
- ¥ o IR 1978 9,57

, :

SN

15(1) Any owner or owners may, wi_lh_lheAapproval of the local

authority. redjvide his or their units by registering a condominium
glan relating 10 the unit.or units so redivided in the manner provided
by this Act for the registration of condominium plans.

i (.2)'- Exctpf as pravided in this sectiﬁn‘. the provis‘igns of this Act

relating to condominium plans apply with all necessary modifications

to a'redivision. of units,

(3) Notwithstanding section 20, the owners of units in a condom-
inium plan of redivision are not a corporation, but-are, on the date
of registration of the condomiinium plan of redivision, mefhbers of
the. corporation formed on registration of the original condominium

- (4)°0n vri:gistri(iqﬂ, of a condominium plaii of .rédivision. units com-

prised in it are subject to the burden and have the benefir of any

casements affecting those units in the original .condominium plan
~that sre included in the condominium plan of redivision. '

(5) The schedule endorsed on 8 cdndomin.‘l.ﬁm plan of redivision,

as required by section 6(g). shall apportion among the units the unit
factor or facjors for the unit or units in the original condominium. - -

plan that are included in the redivision.

(6) Before registering a proposed condominium plan of redivision,
the Registrar shall amend the original condominium plan in the man-

" ner prescribed by the regulatiohs. . - e

Capecram w
cwinbnutusin und»

_(7) On registration of a condomiinium plar of redivision, the land

comprised in it shall not be dealt with by reference to units in' the
original condominium plan. o o .

»
o _ E ‘ RSA 1970 c62 310

Conversions
16 Ifa bui_ldingA contains premises that are

(@) mlléd for residential: purposes 1o a tenant who is not'a party
10 & purchase agreement, IllTo“ :

(b) not included in a condominium plan, -

' 113
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. PR ) )
the-owner of those premises or a person ‘acting on his behalf shall |
not sell or agree to seli those premises as a residential unit until the
condominium plan that includes those premises is registered at a land
titles ofﬁéc& :

978 9 W

©ITIw 17 Afier the regisiration of a condominium plan, there is implicd
- in respect of each unit' shown in it, ' '

(a) in favour of the owner of the unit and as appurtenant 1o the

unit, an easement for the subjacent and lateral suppo he unit

by the common property and by every other unit capable of
4 _ .sifording suppont, ~ .0 .

(b) in favour of the owner of the unit. and as' appurtenant 1o the -

unit, an easement for the' shelter of the unit by the common

property and by every other unit capable of affording shelter, and

P

(c) in favour of the owner of the unit. and as appurtenant to the'
unit, easements for‘the passage or provision of water. sewerage.
draifage, gas. electricity, garbage. artificially heated or cooled
- air and other services includinF telephone, radio and television.
services through or by means of any pipes. wires. cables or ducts
for the time being existing in the parcel to the extent to.which
- those pipes, wires, cables or ducts are capabie of being used in
connection with the enjoyment of the unit. :

i - RSA 1970 c62 s}

——T18(1) After the registration of a condominium plan, there is implied

. in respect of cach’unit shown in it, ' ‘ .

“a) as against the owner of the unit, an casemem to which the

 unitis subject, for the subjacent and laieral support of the common
property and of every other unit capable of enjoying support,

(b) as against the owner of the unit, an easement. to which the
unit is- subject, to provide shelter to the common property. and -
10 every other unit capable of enjoying the shelter. and L
() as against.the owner of the unit. easements, to which the
~ unit is subject, for the passage or provision of water, sewerage..
drainage. gas. electricily, garbage, artificially heated or cooled
- . air and other services including telephone. radio and television
: services through or by means of any pipes. wires. cables or ducts j
for the time being existing within the unit. us appunicnant to the A
common property and also to every other unit capable of enjoying ' %
easements. N T R A '

- craTes 0 LT s el o PR - T

~*(2) When an easement is implied by this section. the owner of iny
- - atility serviee who s providipg his-service to the. purcel. orto any - . .
L-TIT ST, Tumit om e disentitled 1o the-benetit of anyeof twe cusements that - -

).,h LI 4
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“exclusion of the owner of any other utility service.

2

RSA 1980 * CONDOMINIUM PROPERTY Chap. €22

are appropriate to the propcf' provision of that s&vice, but not to the

RSA 1970 c62 312

18(1) Easements or restrictions as 1o user implied or created by this °

Act or the by-laws take effect and are enforceable

(a) without any memorial or notification on that pan of the
register constituting titles to the dominant or servient tenements,

0

(b) without any express indiguig:f those tenements.

(2) AH ._ancillary rights and obligations¥easonably necessary to make
casements cffective apply in respect of easements implied by this
Act, including the right of an owner of a dominant tenement 1o enter

B

dominaint tenement is entitied 1o benefit from.

~a servient tenement and. replace,  renew or restore any thing the

Condominium Corporation

20(1) On the registration of a condominium plan. there is constituted
a corporation under the name **The Owiers: Condominium Plan No.
........... **.(the number to be specified being the number
given to the plan on registration). : )
) ‘A corponnon consists of all those persons
(a) who are owners of units in the parcel to which the: condom-
inium plan applies, or A

’ h

rangement is terminated pursuant 16 section’S) or 52,

(b) ‘who are entitled o the parcel when the condominium ar- . _

other Act, a corporation 'may
(a) sie forand in n:spect of an)" damage or iﬁjury 10 the common
"property caused by any person, whether an owner or not, and
(b) be sued in respect of any matter connected with the parcel

for which the owners are jointly liable. - :

- (4) The Compunies Act does ot appty (o & corporation.. . . . . .
Cea B - RSA 1970 c62 814 .

L e

-

lf_ncl.unil tactor for his enit.

ISA 1970 ¢62 513

(3) Without limiting the powers of the cofporation under this or any

21(1)] The voting.rights, of the owner of a unit are determined by

115

v

(2) When an owner's mleres( is subject (0 a repistered mongage, - -

e powerof voting conl'eqtdO_n an owner by this Act or the by-laws,.
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person and the day that the person became or ceased to be, as the
case may be, a member of the board. T :

€3) The powers and duties of a corporation shall, subjc';:t' 1o any
restriction imposed or direction given at a general meeting. be ex- -

" ercised and performed by the board of the corporation.

(4) All acts done in good faith by a board are. notwithstanding that :
it is afterwards discovered that there was some defect in the election

or appointment or continuance in office of any member of the board.

as valid as if the member had been properly elected or appointed or

. had properly continued in office. :
, RSA 1970 c62 317.197¥ c9 31|

: b
, _ _Annual Mestings of the Corporation
R i inon Ao 24 Whena developer registers a condominium plan, he shall within

(2) 90 days from the day that 50% of the residéntial units are
sold, or

(b) - 180 days from the day that the first residential unit is sold,
whichever is"sooncr. convene a megting of the corporation at which

a board shall be elected.
1978 c9 112

A tctng 25(1) Theboudshall.mceeveiyy_cqr.coﬁveneanannualgcnenl

meeting of the owners.

{ (2) An annual general meeting of the owners shall be convened by .

the board ‘within 15 months of the conclusion of. the immediately
preceding annual general meeting.

, By-laws ‘
Sy 26(1) The by-laws shall rtghlale the cofpomion and provide for

the control. management and administration of the units. the real and
pensonal propenty of the_pogpgr_ggipn and the common propernty.

) Ay By-law may be amendéd, repealed of replaced by a special

_resolution.

3): An amendmert, fepeal of mpluemcmof a byéfl‘w does not take

" effectuntt .o B
() the Corporahon .ﬁlgsﬂ .cOpy of it with the Regislnr. and
condominium plan. v .

" (4) No by-law operaies to prohibit or restrict the devolution of wnits

0

-

1978 ¢9 )2

“ 7 (61 the Registrar hus made.a iemoandiirn of the filing op the -

116
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- (a) if a unanimous resolution is required. may not be exercised

by the owner, but is exercisable by the registered mortgagee first
entitled in priority. and o .

'(b) in other cases. is exercisable by the mortgagee first entitled
in priority and may not be exercised by the owner if the mortgagee
Is present personally or by proxy. ' :

wrilten notice of his mortgage 1o the corporation.

(3) Subsection (2) does. not apply unless the mortgagee has given

(4) An owner or mortgagee, as the*case may be, may. exercise his
right to vote personally or by proxy. '
v ) RSA 1970.c62 15:197% 9 310

22(1) Any powers of voting conferred by this Act or the by-laws

_may be exercised

(8) in the case of an owner who is a minor, by the guardian of
his estate or, if no guardian has been appointed. by the Public
Trustee, or ‘ :

(b) in the case of an owner who is for aﬁy reason tmnable to

exercise control over his praperty. by the person who for the
time being is authorized by law to exercise control over that
property. ' : ‘

(2) If the Court, on application by the corporation or by an owner,

available to. vote in respect of a unit,

+ is satisfied ‘that there is no person a:ﬂ:ble. willing orchrcasombly

Coun

(a) shall, in cases when a unanimous resolution is l?cjuit,ed by
this Act, and L ,

(b) may, in its discretion, in any other case,

appoint the Public Trustee or some other person for the purpose of

exercising the powers of voting under this Act and the by-laws as

the Court determines.

(3) On making an appointment under this section. the Court may
make any order it considers necessary or expedient to give effect to
the appointment. .

RSA 1970 ¢62 216.1978 c9 23|

Board of a Corporation

- 83(1) A corporation shall have » board Gf managers that shall be

constituted as provided by the by-laws of the corpuration.

. (2) A corporation shall. within 15 days of a person becoming or

ceasing to be a member of the board. file at the land titles oftice a
notice in the prescribed form stating the name and address of that

117



L e
AN ‘ , .
~ : . . BN
Chap. C-22 CONDOMINIUM PROPERTY = RSA 1980
- or any. transfer. lease, méngage’ or Oihét "_dca‘lving ‘with them or to

destroy or modify ag easement implied or created by this Act.

(ﬂ,'Thc‘by.-Iaws'bind'xhe mrpoti(ibn and the owners 10 the same © . . -

o extent as if the by-laws had been signed and sealed by the corporation
and by ecach owner and contained covenants on the par .of each.
owner with every other owner and-with the corporation.to observe-
and perform-all the provisions of the by-laws. o "

. T ' U RSA 1970 62 s1B1978 Y a1

":“""_";“ .21 On the 'fcgigntion of a condominium plan the by-laws of the
: corporation are the by-laws set forth in Appendix |. '

. ) - ) ‘ o 1978 ¥ 313

m “.",‘.“ ” lf . . ) )

~ (a) “a corporation existed on May 16, 1978, ;md ,

' (b) that corporation was regulated by the by-laws set forth in V

: Agpcndix 2, Schedules A and B as those by-laws existed on May
15, 1978, -

that corporation shall continue to 'be regulated by those by-laws and
" for' that purpose -those by-laws remain in force in respect of that
corporation until they are repealed or replaced..
- I 1978 9 232
gy “% 29(1) If an owner. tenant or other person residing in a residential
- unit contravenes. a by-law, the corporation. may take proceedings
under Pant 4 of the Proviricial Court Act 10 recover from the -owner
or tenant or both a penalty of not more than $200 in respect of that
contravention. L _ ; S

(2) - In an action under subsection (1), the corporation must establish
to the satisfaction of the provincial judge hearing the matter that

(a) the by-law was properly enacted, and.

(b) the by-law was contravened by"thrownc'r'. lehahi or other
"person residing in the residential unit.

(3) On hearing the matter, the provincial judge may
(a) give judgment against the defendant in the amount being
sued for g any lesser amount us appears proper in the circum-
stances, : , o ' '
o . ~
(b) dismiss the action,
and make an award as 10 costs as uppears proper in the circumstances.

4) A cdlpor.nion may not commence :m‘aclion under this section
unless it is authorized by by-law to do so.

o
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(5) For the purposes of \Subﬁeclidh,f(z‘)i(ai;L.i'fdpsv' of i by-law that - - -

8t the' land titles office is' prima. facie proof- - -
(2)"'of the contertts of the by-law, and R
..b) that the by-law was properly enacted. - -

(6) Thecomme -memofan acuon aguinst a person ﬁnd_cr this - -

. section does not. restrict.. limit- or_derogaie. from a.remedy-thai an . .
"~ owner or the corporation may have against that person. N -
v T R R PR e 19 ae

. Powars and Duties of Corporation

o 30(1) A orporation is responsnble fou'thecnforccmem of its by-
~ laws and the control. management and administration of its real and
. personal property and thc‘common property. _

~2) Without restricting the genenality. of subsection (1), the dufies .
-+ .of & corporation include the following: = IR ISR

R e

() tokéep ina state of good and séryiceable repair and properly

» . maintain the real and ‘personal propeny. of_the corporation ‘and __' ;, R

the common propeny; - -

) o comiily with notices of orders by iny ‘local authority or
.~ public authority requiring repairs to or work to be done in respect
- of the parcel.. - T '

- .

- 3) A cotporation may by a special resolution acquireer disﬁosc of

an interest in real property. .
o . RSA 1970 B2 419:1978 c9 41

31(1) In addition 10 its other powers under this Act, the powers of

. & corporation include the fellowing:

(l) to eﬁublish a Tund for administrative expenses sufficient; in

the opinion. of the corporation. for the control, management and

7

administration of the common property. for the payment of any
premiums of insurance and for the discharge.of any other obli-
gation of the corporation; o ' :

(b) 10 determine from time (o time the amounts to be raised for

.the purposes mentioned in clause (a);

() to raise amounts so determined by 'levying éonlribu(ion5 on.

the owners in proportion to the unit factors forgheir respective
- units; - . C ‘ :

(d) 1o recover from an owner by an action in debt any sum of
money spent by the corporation . :

(i) pursuant 10 a by-law. or . 5

S119 0

1s certified by the Registrar as beinig a true copy of the by-law-filed' - - e
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(i) as fequired by  locul authority or other public authority.

'in respcci of the unit or common property that isJeased 10 that

~ owner under section 41.

| (2) A contibution levied as provided in subsection (1)is due and
payabie on'the passing of a resolution to thut effect and in accordance -

.. with the'terms of the. resolution, and-may be recovered by an action
~ for debt by the corporation . : ‘ :

“(a) from the person who

ho was the owner at the time when lhé
resolution’ was. passed, and SR : o

_(®) from the person who was the owner at the time when the
-+ action was instituted, : B -

both jointly and Qvetélly. o

® A corporation shall, on the application of an owner or a person
. Authorized in writing by him, cenify o : .

" 1 - (i) theamountof mxmﬁﬁdgfbﬁ&é@imdst.he'comribut-i_onv' PR

~of the owner,- A

.. . (b) ‘the manner in.which the contribution is payable,

(c) the extent to which ihe contribdiion has: been paid by the- o

owner, and

(d) " the interest owing, if any. on any unpaid: balaince of a

contribution . T o o
and, in favour of a person dealing with that owner the certificate is
conclusive proof of the matiers centified in it.

(4) " A corporation may filg a caveat FRainst the cerfificate of title to
an owner’s unit for the amount of a tontribution levied on the owner
but unpaid by him. . :

(5) On_the filirig of the caveat under subsection (4) the cdfponlion
- has’a.charge against the unit equal to the unpaid contribution. .

. (6). A'charge under .subscuion (5) has the same priority from'ihc :
date of filing of the caveat as a mongage under the Lund Titles Act
-and may be enforced in the same manner as a mortgage.

. i?) "The Dou-e? Act and the Exemprions Act do not apply 10 pro-
ceedings under subsection (6). :

(8). If a corporation has filed a caveat under this section. the cor-
poration on the payment to it of the amount of the charge shall
withdraw the caveat. o N

: RSA 1970 62 220 1972.c22 28,1978 9 o16

.
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_ 32. The corporation may, if permitted to do so by by-law, charge

interest 6n any unpaid balance of a contribution owing to it by an

owner. : N

33 I any interest referred to in section 32 or a deposit referred to

© in section 44(3) is owing by an owncr 10 a corporation, the corpo-

ration may, in addition to any rights of recovery that it has in law,
recover that amount in the same manner as a contribution under
section 31 and for that purpose that amount shall be considered as

34_ If acorparation t'égistérs a caveat against the title to a unit under
section 31. it may recover from the owner of the unit the cost incurred-

-in preparing and registering the: caveat and in discharging the caveat. N
T S SRR | |7 W S

-

- 35 -Subject to section 30(3), a corporation may invest any fundsnot - .

immedjately required by it only in those investments in which a -

7 trustee may invest:under the Trustee Act. o .
R S N (2. 7" 19T B

co Vs

36 On the written request of an owner, purchaser of mortgagee of -

a unit the corporation shall, within 20 days of receiving that request,

g the request one or more of the following

as requested by that person: * _ 4\

(a} ‘a statement setting forth:the lmoum of any-contributions.due
‘and payable in respect of a unit; -

{b) the particulars of

(i) any ac.tion-comﬁ\em‘qd against the corporation and served
on the corporation, R E :

. (i) any unsatisfied judgment or.order for which the corpo-
.. .. .mation js liable, and * - . )

T .

! )
1978 9517

1978 c9 517

- e

121

LN

“(iii) nfy wnnendcmmd made on the corponuonforan' :

amount in excess of $5000"that. if not met, may result inan

- action being brought against the corporation;

(c) the p;niculm of or a cbpy'of any subsisting management
agreement; . ‘

. {d) the particulars of or a copy of any subsisting recreational
agreement; - ‘

(€) & copy of the budget. if any, of the corporation;

(N a copy of the financial statement. if any.. of the corporation; |

e % .
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" (2). A corporation may a1 any -time: before it receives a document
- -under subscction (T) make a writien request 10 the owner.of the land -
~ "referred to in subsection (1) for a copy. of thif document and - that

~Is.in the possession of that person.

‘38(1) A corporation

k- ¥
)
| | -
‘\ . .' ,' ’ . _ Lo - > .
Chap, C-22 " ‘CONDOMINIUM PRUPERTY - RSA. 1980,
~ . S s V.‘ ...-' . . ia @ e Q _ ﬂ“_ .. R
() . a copy of.the by-laws of ‘the corporation; SN

- (h) a copy of :in'y t_i;inul'cs of -proceedings of a gencral meeting
of the corporation or of the board. - -~ - A A
. o ‘ o - 97

Documents, S;;oci"ﬁéa"tioci's and Approvals

37( 1) The owner of the land at the time a condominium plan is

registered shall provide to the corporation without charge not fater -

than 180 days from the day the condominium plan is registered the
original or a copy of the following documemts: . =~ .
. -1 . .

(a) all Wamn(igs and. gumntees on.the real and personal_pro-.

., Perty of ghe. corparation and the'cémmon property for which the
 Corporation is responsible; S :

(b) the

- (i) structi_x.ral,.‘
- ingudrawiljg_s'

3

specifications, and
(ii) as b;:il( »drawings. ‘

that exist for 'tht‘,comﬁron'pfopéﬁy for Which'(hc'corpor;tion is
responsible;. ‘ AN .

(@) ithe plans that exist showing the location of underground
utility services. sewer pipes and cable television lines located on
the common property: . :

(d) all written agreémems that the corporation is a party to:

(¢) all centificates, approvals and: permits issued by a local au-
thority,, the Government or an agent of the Government that relates
.to any propeity for which the corporatiog. is responsible.-. . .

person shall. within 20. days of receiying that request. provide 1o the
corporation without charge a copy of ‘thiat document if the document

974 917
insurance

N

(a) shall place and maintain insurance on the units. other than -

improvements made 10 the units by the owners. and the common
perty against Joss resulting from destruction or dumage caused
y fire and those. other perils specificd in the by-laws,

ctrical ._'méchaniczl'éi'id‘g‘rébj;étmr'a‘l" work:. - .

e
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e e (b) shall, 1f rcqmrcd to do O by by- la\n placc “and mammh"‘ B

insurance on the improvements-made 1o the ynits by the ownerd”
‘against loss resulting from destriction or ‘damage caused by fire
and lbose o(hcr perils specified- |ﬁ lhc by-laws. und [ .Z \

- () may place and maintain insurance on the units znd lhe com: -
-~ - mbn property oreither of them against additionaj penils other -~
* than those ;pccnhed in the Act or the by-laws,

~ and for that purposc thc corporanon has an insurable 1mercs( in the
units and the commion property.

2 In complymg with subsection (1). the corporanon .must place
insurance that provndcs that |f N

Q) the insured property-is dcs:royed or damaged and _—

_____

(b) that propcrly is replaced’ or repalred

no deduction shall be made fmm the scnlemcm for depreciation to
. the propemty. . . .

(3) If a corporation places insurance under subsection (1 Xc). it may
continue that insurance unless it is prohibited from doing so by a
‘resolution passed at a pmpcrly convened mecung‘of lhc corporauon

(4) Any payment by an msqrer under a policy of i msurance for the
destruction of or damage 0 2 unit or the common property shall.
nolwnlhs;andmg the terms of the policy..

(l) be paid 1o the i msurance trustee dcsngnalcd in the by-laws or.
: if the- by-laws do nol dcugnau: an insurance trustee. to the cor-
e _:..p,orauonf ) - :

" (b) be used forthwith, subjccl 10.sections 50 51 md 5" fon’ the
repair or replacement of the. lnsumd propeny that was destroyed
or damaged ‘ . .

‘ f - ; (5) Nolwuhsundmg the In.wrame Act or any polncy of msurancc
-2 0o 4f insurance is placed by a corporation ‘and an owner against the loss -, -
resulting from destruction of or damage to the units or the common -

property.

- (a) - the insurance placed by the corponuon is dccmcd to befirst. ..
loss insurance. and

( (b) the insurance placed by the owner of a unit in réspect of the

—" same property that is msurcd by the cofporation is deemed to be
excess insurance.

,ISO\ TN COY W21 1972 22 Wb ANTH Y 2 18

T Copars o

—— pdans 39 On a written requcsl of an owner. purchaser or morgagee of
‘& unit the corporation shall. within 20 days of receiving tha request.
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provide 16 the pcr\on making the request copies of the policies of
Insurance ‘plagcdl_‘by.lhc,corponnion.'_ B

Dispositions of Common Property

40(1) Bya unanimous resolution a corporation may be directed to
transfer or lease the common property, or any part of it.

(2) When the i)oard is satisfied that lhé unanimous resolution was
properly passed and that all persons having registersd interests in the

- . parcel and all other persons ha,’vitls_;imcneﬂstsS other than stawtory

«, "~ - Intefests; notified- to the. corporagion . - -

L@ tlugtheummmogsmwjuhm was properly passed,

a centificate under the seal of: the corporition stating

(5 Thc ‘cciti‘ﬁcale‘ referred. 10 in subsection (4) ls o

(a) have, in the case of cither & transfer or a leasé. consenied

in writing 1o the release of those interests in respect of the land

comprised.-in the proposed transfer, or

(b) have, in the case of a lease, approved in writing of the
execution of the proposed lease, '

the corporation shall execute the a’ppropfiale transfer or lease,

(3) A transfer or lease executed in accordance. with sub;emidn 2)

is valid .and effective without execution by any person having an

intcrest in-the common property and the receipt of the corporation

for the purchase moncy, rent, premiums or other money payable to
the corporation under the terms of the transfer or lease is a sufficient
- discharge of anid exonerages, the persons taking under the-transferor.-. " .
- the Redse from' any responsibility for the applicition of the money
expressed to have been so received. | S I

(4) The Registrar shall not register a transfer or lease authorized
under this section unless it has endorsed on-it or is accompanied by

Nl e

(b) tl;ai the transfer or lease conforms with the terms of it. and -

(c) that all necessary consents _wgh:._given,

(vi.) in favour of a purchaser or lessee of 'lhevcommon propedy.
or partof it, and : - Co

(b) in favour of the Registrar,

conclusive proof of the facts stated in the cenificate.

~ (6) On the filing for registration of a transfer of common property.

the Registrar

197K (9 20
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(a) shall, before issuing a ceniﬁéaze of title, an',lgnd» the con-
dominium plan by deleting from it the common property. com-

_ prised in the transfer, and

(b) shall register th€ transfer by issuing to the transferee a cer-
tificate of title for the land transterred, but no notification of the
transfer shall be made on any other ceniticate of title in the -
register. - C

(7) On the filing for registration of a lease of common property. the
Registrar shall register the lease by noting it on the condominium
plan in the manner prescribed by the regulations. o

: ) : RSA 1970 c62 12

. Bxctmrescma 41 Notwithstanding section 40, a corporation may. if its by-laws
permit it to do so, grant a lease to an owner of a residential unit
- permitting that owner to exércise exclusive possession in respect of -
an arca or areas of the common propeny.
: 1978 9 121
et 42 By a unanimous resolution a corporation may be directed to
accept on behalf of the owners a grant of easement or a restrictive
covenant benefiting the parcel.
- w ' RSA 1970 62126 .
e e 83(1) By a unanimoys, resolution.a corporation-may. be’ directed fo”
.« e - - execiite"on béhalf of the owners a grant of eascment or a restrictive
. covenant burdening the parcel. ' .

>

(2) When the board is satisfied that the unanirous resolution was *

properly passed and that . .. o
(@) all persons having interests in the parcel. and

-"+(b) all ‘other persons havij;g interests, other than staiuiofy in-
terests, that have been notified to the corporation, . *

have consented in writing to the release of those interests in respect
< . of the land. comprised in the proposed disposition. the corporation
ot shall execute the appropriate instrument to grant the easement or

covenant. - ‘ . e _ -

. & C
(3) An instrument granting an easement or covenant executed in
accordance with subsection (2) is valid and efiective without exe-
-cution by any person having an-igherest in the parcel. and the receipt
of the corporation is a sufficient discharge of and.exonerutes all
persons. taking under the instrument from any. responsibility for the
application of the money expressed (0 have been so received.

(4). The Registrar shall not register an instrument granting an ease-.
ment or covenant authorized under this section unless it has endorsed
'on it or is accompunied by a centificate under the seal of the cor-
puration stating that the unanimous resolution was properly passed

and that all necessary consents were given.
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-7 " (5) The cenificate refernid 10 in subséction (4) is.

. (ai). in favour of a person d'eéling with rlﬁc corporation.under this

section, and -

.+ W) infivour of the Registrar,

- conclusive proof of the fucts stated in the cenificate.

(6) “The Registrar shall register the inétfuiﬁénl. granting the éﬁsenﬁnl '

or. covenant by noting it on the condominiuth plan in the manner

- prescribed by the regutasons. ..
’ S ~RSA 1970 62,27
" Rental of Residential-Units.,

o

R ~reb U 7 1 1) An owner éf _a'tps;ide'ml:al’ unit shall not rent his unit until he
oo 7 has given 'Written notice o the corporation of his intention to rent

the unit, seiling forth

 (3). the address at which. he niay be served with a notice. given

. by the corporation under section 45 or an originating. notice. or
" beder referred to in section 46 or 47, and . S

(b} the amount of ren to be'charged for the unit,

"+ 420 I an'owner of a residential uhit rents his it it is a condition

.. .o . of1hat tenancy. notwithstanding anything
IR ttmthe persons residing in thgtvunip shall not .

. _;'(i)“ cause damage to the real or personal property of the cor-
- . poration or the common propenty, or : : o

) comravine the by-laws.
‘3) N ‘ c non_my rcqu".t an'owner th rents hlh residential -

-‘unit 1o pay 10 and maintain with the corporation a deposit that the
eofpoi&n{:may’us‘efo:” U o v o

a

P ay the Tepair or replacement of the real and personal property
- - of the corporation or of the'common \ propenty. und

LS (D) the mamtemnce repair or ieplace‘ment of any common pro-

perty that is subject to a Jease granted. to the-owner of the unit
under section 41, = - : S e

e lh;ltis dama '_Sed._dtﬂroﬁ yed..lost or removed. as the cuse“may"be. by .
.- & persoh residing m\lhe rented unit. o

) A,dep.t')si,.ufemd_ to m subsectwn 3 5’“8" ot cxcecd one
month’s:rent charged for the wnit, T ) S MO exce

(S)_ The owner of a residential unit shall give the coporation writien

n.
.

ks

in the tenancy agreethent,

e
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notice of the name of the tenarit rtsidiné in :
-from the commencement of the tenancy. P

under subsection (6).'.‘.__,

45(1) The corporation may give a'le'han"t
' & notice 10 give up possession of that unit. i a person. residing .in
that unit S Lt SR

" % B L -
" RSAI90 . - CONDOMINIUM PROPERTY ' “Chap. €.29
v PR S0 g . ! »

the unit within 20 days

(6) Within 20 days gi‘.cgasing to rent his res’idemial unit, the owner
~ shall give the corporation written notice that his unit is no longer
~ ‘rented. o ' o

(7)_ A corporation shall, within 20 days of receiving a written notice

‘(a) retum thc:deposit 10 the owner,

(b) - if the corpdmion has ‘Mmade use of tﬁc deposit for one or

. more of the purposes referred 1o under ;ubse;tim (3). deliver to -

the owner

() a staiement of account showing the amount used. and

. (i) the balance of the deposit not used. if any,

or : R
(c) if the.corporation is entitled 10 make use of the deposit but
is unable to determine the'amount of the deposit that it will use,
deliverto the owner an estimated statement of account showing
the amount it intends to use.and, within 60 days after delivering

.- (o the owner the estimated statement of account, deliver to the
owner. - ... T - ‘ ' i .

" (i) ‘a'final statement of account showing the amounts used,
(ii) the balance of the deposit not used. if any.
: o I N 1978 9 \22

renting ‘a residential unit

. . e - "‘ L s . _'
(8) causes damage. other than normal wear and tear. ‘to the real
or personal property of the corporation or 1o the common pro-

(b) contravenes a by-law.. -

(2) Whgn the _cofporition gives a tenant a notice under subsection
), . - R :

ﬁ notwithstanding tbe Landlord and Tenant Act of inylhing
coft

ained in the tenancy agreement between the tenant and his

landlqd. the tenancy agreement terminates.

(#) the tenant shall give up possession of the residential unit, .

-4 Ml
-
e

Ry
a

A



» = .« - (3) .Anotice given under subsection (1) shall be.

| Chap.C-2 °  CONDOMINIUM PROPERTY RSA 1980
e T e T e e R T s " ows T L Y T o e PN '.. » CIE . R N
ce #On thc&ijst*day of lﬁ; month immegiialcly"(ollowingjh'g; month in -
S which the.ndtice is-served on the tenant. .. B

LR |

= and hisdandlord... .. . ..
. o 1978 <0 221979 c17 536

AMplxatae tor - -

ke 46(1) If a tenant is given notice under section 45(1) and does not

Preson. give up.possession, the corporation or the landiord may. apply by

- originating notice to the Count for an order requiring the tenant to

give up-possession of the residential.unit.

tenant and his’‘landlord not less than 3 days. exclusive of holidays
©of the application.

- (A3v)'g' The iﬁf}lifftion .of the gorporition shall be suppoited by an
- affidavie e T T T

(@ establishing service of the notice undér section 45 1o give
up posses'siop. . o :

(b) stating the reasons for giving the tenant a notice 16 give up
possession, T ‘

(c‘)‘ stating the failur;e of the tenant to give up possession and the

reasons given. if any, for that failure, and
- (d) stating any other’relevam'ifacts.

(4) On hearing the' application the Court may order. the tenant to
give up possession of the residential unit by a date specified in the
order and make any other order thar it considers proper in the
circumstances. s o ' ‘

(3)..1If the corporation is granted an order under subsection (4). it
shall serve a copy of that order on the landlord.

197509,
,‘,::‘,":;:,"; 47(1) If a person residing in a residential unit that is being rented
e 20 v . .t - .

(8) has' caused or is causing excessive damage © the real or
personal property of the corporation or to the common property.:
or S :

(b) isa dangcvr‘ to or is intimidating persons who are residing in
- the other residential units located on the parcel, :

the corporation may. notwithstanding that ithe tenant renting that
residential unit has or has not been given a notice 10 give up |
session of that residential unit under section 45 or by the luidm

under the tenancy agreement. apply by originating notice to the Count ~

served on the tenant

e e "An originating notice under this section shall be served on the -

* and Saturdays Sbeforé’the day-namedrim-the netice~for the hearing- - -

ER—

e W oo -
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C e .+ for an_order requiring the tenant to gwe up ,lml'p:@[ajc posscssnon of )

that" nsxdcnml unit.

R AN 4 | An ongmaung notice undcr this section shall be- scrved on the
tenant and his landlord noi less than 3 days. exclusive of holidays
and: Saturdays, before the day named in the notice for the heanng

of the application. -
(3) The apphcauon of the corporation shall be supported by an
" affidavit
’ /‘\\) : : o (n) setting forth o ' .
) S L (l)mcdamagelomcrealerpcrsomlpmpenyofmecor-' o
Y e At .. e+ .- . ., poration of the common propenty, and | | - fo e s

(i) the nature of the danger to or. intimidation of persons
residing in the other msndcnual units,

or guher of them, and
(b) - stating any other relevant facts. e e
(4) On hearing the appl'icaion. the Court may make an order

() requiring the tenant to give up possession of the residential
" unit, if the Court is sausﬁed that

@ » person residing in that residential unit has caused or is -
causing excessive damage (o the real or pcrsonal propenty of
the corporation or the common property or is a danger to or
is ‘intimidating persons residing in the od\er units, and *

(ii) there are reasonabie and probable grounds to behcve that
further damage may be done or that the danger or intimidation
will not cease if the ienant is allowed to remain in possession
of the rented unit, A

and

b ﬁxmg the day on which the tenant is required to give’ up
possesslon of the rentéd unit,

lndp\lk:myoduaderd\anmndcrspmpcrmmecmm

(5) The tenancy agreement between the tepant and the landi
terminates on the day that the tenant is required to give up SQRessiO
of the unit pursuant to an order made under subsection (4).

(6) ‘lhcovpomnonshallserveacopyofmocﬂernudeundcr
. subsection (4) on the landlord.

o munzz' E
fopemu <% 48(1) A corporation shall not
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(5) An .dmlmstnlor may dclegnu: any of the powers or duucs 0

Chap. C-22 CONDOMINIUM PROPERTY RSA 1980
(a) _impose-or lollugl deposm under sccnon 44 o '~
" (b) give notice) to give up possession of residential umts undcr "

secuon 45, or
© (c) make apphcauons to thc Coun undcr section 46 or 47,
unlcss it is authorized by by-law to do so.

(2) A by-law referred to in subsection (1) may be gcncral or spcuhc
in its apphcanon
; oy TR 922

o 4 o - N e o - R . - - 4w PR e

Mministraiion of cdrpo;ation

B S et a s w C e v

48(1) A corporauon or a person having an interest in a unit may*

apply to the Coun for appointment. of an administrator.

(2) The Court may, on cause shown, appoint an administrator for
an indefinite period or for a fixed period on any terms and condmons- ;
as o remumrauon or otherwise that it thinks fit.

(3) The remunecration and cxpcnses of an _admini trator appomted
under this section are administrative expenses ithin the meaning
of this Act.

(4) An admnmstrato&has‘ 10 the eicIuSion of the board and the
corporation, those powers and duties of the corporation that ;hc Coun
orders. - . '
vested in him.

(6) The Count may, on the apphcauon of an administrator or a

‘personmfemdtomsubsecuon(l).mveatephcemeadnumm

RSA mu 5.5 s2l 1978 19 231

Dlmago to Bullding

850(1) If a bulldmg is damaged but the condomlmum status is not

terminatetd pursuant to section 51 or 52, an application to settie a

schcme may be made to the Court. by the corporation. an owner. a
mefred mongagee of a unit or a vendor under an agreemem I'or__
e of a unit.

(2) On an nppllcaluon ‘under llus section lhe Court may by ocder
settle a scheme including’ pl'OVllellS :

(a) for the reinstatement in whole or in pan of the building, or
(b) for transfer of the interests of owners of units that have becn, ‘

wholly or partially desuoyed 10 the other owners in pmpomon
to their unit factors. »

TR
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O T -

R (1) In the exercise ‘of u,s powcrs under subsemem (2) thc Coun

-may make those- orders-as it considers- neccsury or-expedient for -

giving effect 1o the scheme. including orders

(a) dlrectmg the application of insurance money received by thc
corporation in respect of damage to'lhc bunldmg.

(b) dlrectmg payment of money by the corporauon or by the

owmrsorbysomconeormoreoilhcm.
K. ) - o

e e . do) Anmct:ng an.amendment . of the condonumumq;lan«as lhe» -
‘w * .. *.».Court-thinks fit. 0 4s’10 include in’ the \dbmnxfn‘prfiperfy‘any

. accretion 10 it, and
«y imposing any tenns,and'cmditions it_thinks fit.

(4) Onan apphcatlon 0 the Coun undcr this section an insurer who
. has effected insurance on-thé. ?(ldmg or ‘any pari of it. ‘being in-
surance against destruction of wnits or damage to the building, has
. the right to appear lmp:[son’or by agent or counsel.
- RSA 1970 (62 s2V:1974 c65 .M 21.1978 9 3

Torminltion of Condomimum

Temaara o §1 The condominium status of a building may be tcrmmau:d by a
unammous ncsoluuon . _

R T ISA mo

Applustwmn bor

e 52( 1) An application to terminate the condommmm status of a build-

comimewm  ing may be:made to the Court by the corporation. an owner, a
registered mongagee of a unit or a vendor under an agreement for
cof a unn :

(2) On an npphcauon under this ;section, if the Court is smsﬁed

- that, having regard to the rights and interests of the owners as a
whole, it is just and equitgble that the condominium status of the
bmldl;\ -should be lermuu\d the Coiint may make a declaration o
that efféct. i

(3) When a declaration has been made pursuant to subsection (2),
" the Court may by order im rose any conditions and give any direc-

tions, including directions he payment of money. that it thinks

fit for the purpose of adjusting as between- the corporation and the'

znets and as amongst the owners themselves the efféct of the
* declaration. . .

(4) On an application to the Coun undet this section an insurer who
. > has effected insurance on the building or a ‘K:n of it; being-insurance
against destruction of units or damage to the building, has the nght
to nppear in person or by agent or counsel.
RSA 1970 62 131:1974 c8$ SMLITN 9 1
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- '5',',:},:‘,.,‘,, B3 I) On thc condom:mum ‘status ol the bulldmg hcmg lcnmnaled

ovbkwmain ... under section S1 or. 52, the corpuration shall forthwith file with the
b Regnsmu' a2 nonce of lhc lcnmnauon in the prescnbcd form.

(2) On receipt of the notice relemcd to in subsection (1): the Rg-
gistrar shall make a notification in respect of the notice on the con-
- dominium plan in the manner prescribéd by the rcgul:mons and on -
the notification being madc. the owners of. the units in the plan are
entitled- to the parcel as tenants in common in shares propomonal‘
© e = & o . .. .t the uni factors pflhcl rcspecnvc umts
SRS S U SR L R . lSA’lm&zozlo‘nn\n
Sale of propeny 54(!) When the condommlum status of a bulldmg is being termi-
nated the corporation may be directed, by a unanimous resolution,
to transfer tbe parcel or any part of it.

-

Q) When the boand is satisfied that lhe ummmous n:soluuon was

- (a) all persons having rcgnsxcrcd interests in the pmel and

(b) all other pérsons having’ interests; othier than suimoly in- -

terests, that have becn nouﬁcd to the corporauon
have consemedgn ymmg to, lhc relcasc of thc mtcrests in’ féspect
of the land comprised in the proposcd dlsposmon the corporati
shall execute the approprmc tnnsfe\‘. o

(3) A transfer executed pursuam to subsccnon (2) is valid and ef- '

- fective without execution’by any person havmg an interest in the
o m o we . Parcel and the receipt of .the corporation is sufficient discharge of

and exoneraies thé pérson taking under the transfer from any. re-
sponsibility for the appllcauon of the money exprcssed to have been -

30 recewed

(4) The Re‘gnstnr shall not reg:stcr a transfcr executed pursuant to
3 nus secmq ‘ , :
A S e , : .

3 . _(a) nnlcss the tnnsfer has cndorsed on it or is accompamed by

N "a certificate under the seal-of the corporation that the unanimous .

resolution was .Mrroperly passed and that all necessary consems
were gwen. e !}' ‘ ,

(b) until the notification required by section 53 has been made
on the condominium plan.

(5) A centificate n_udc pursuant w subsection (4) is,
(a)..in favour of a purchaser of the parcel. and '
(b) in fuvour of the Registrar,

‘conclusive proof of the facts stated in lhe cemﬁcne

&
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- authority 2 copies of the condominium plan-or amendment to it, -
including all endorsements on'.it, centified as prescribed by the

E .(a.) shall ,cgn_t':e,lgu\c'c_e)ﬂiti_'cales_c_;f"(ide rclating-.ib-lhc units, and .

a

(b) shall register l,he transfer ;nd issue 1o the tnnsfe_rcé a cer-

- dificate of itle for the land transferred, -

Wh_eAthérldr not he ii'ih"pbssgssiqﬁ'iof the duplicate éehif_icates of title - -

for the units. -

Dissolution of Corporation

B5¢ 1)."The Coun vorijn_lbplg‘catim'l by-2 corporation, 8 member-of . .
the corporation, or an administraior-dppeinted trider section 49 may. .

by order provide for the Wipding_ up of the_affairs of a corporation.

(2) By the same .or subsequent onder the Court may declm the »

corporation dissolved on a date specified-in-the order. ,
B 'RSA 1970 c62 134.1978 ¢9 531

© .

L ht'lll;ld T . n -
56 In this section and sections 57 1o 59,
(@) ."ls_se.;s_ir”lg Act’”’ means an Act purs‘uar\l‘l‘ to which an as-
sessing authority is‘'empowered to assess and levy rates, charges
or_taxes on land-or in-respect of the -ownership of land -and
includes a by-law or regulation fhade pursuant tothat Act;

(b) **assessing duthority’* means a Jocal authority. school boani

or other authority having power to assess and levy rates, charges -

~or taxes on land or in respect of the. w{fship of land.

_RSA 1970 c62 338 -

57(1) ‘A corporation shall, within 28 days after the registration of '

a condominium plan or an amendment 1o it, farnish to the assessing

regulations.

(2) For all purposes.in relation to the making, levying. imposition,
assessment or recovery of rates, charges or taxes in relation to the
parcel or a part of it o :
(a) thermiculm shown on the certified copy of the condom-
inium plan or any. amendment 1o it furnished pursuant to sub-
- .- section (I') are conclusive proof of those particulars, and

®) the production by ap ﬁssessing authority of what purports
. t0 be a certified copy of a condominium plan or-an amendment

- Co . . . C . /

: -thc,zz_ R ... SR

a2 ., p A



RN

"~
.-,

10t fumlshcd pnrsu.ml 10. wbsccnon ( I ) is pnma f“amc proof that -

it is the centified copy so fumished..” - » |

ISA W?(i o2 L\b

: :;':,:'“‘ 58 For ‘the purpose of assessment and laxauon by an asscs\mg
au(bomy. . .

o ) (a) each unit and (hc share in the common propcny appuncnam

Wit consmules a separate parcel of land and nmprovemems and

(b) the common property does no( constitute. a scpame parcel

_of land or improvements,
) Cots . dy
and the ptovmms of an assessing Act or nnothcr Act luthonzmg
"7 ‘oraffecung

(c) the assessment of valuanon of lan¢uv;| tmprovcmcms by an .

assessing authority, « e
(d) the jmposition of rates, charges or taxes by an assessing
suthority in respect of land and improvements for municipal,

e school hospnal or other purposes authonzed by law, or

(¢) the colléction and recovery of ratcs chqrges or taxes by an
assessing au(hom‘vwby proceedmgs against an assessed owner and
hns y or t

rges or taxes are charged,

apply with all necessary modifications to edch unit and the share .in
the common property appunenanl to it.

RSA 1920 c62 7

Lisbulay of 89 The corporation is not liable in relation to the parcel for any
rate, charge or tax levncd by nbnssessmg authority.

* " RSA 1970 ¢62338

Mucolhmous

land and improvements against. which the

Pues o Comt  80(1) Unless otherwise provided for in this Act or the regulations,

an application 1o the Court under this Act shall be by petition.

'(2) On an pphcanon. notice shall be served on the persons the
Court duects :

! (3). Notwithstanding subsecnon (2) the Coun may dispense with

notice..

(4) The Coun may direct the trial of an issue and may give any
directions as to all matters, including filing of pleadings. that appear

necessnry and proper for the final hcujng of the application.
[ RSA'1970 62 139:1978 9 m2331 -

Vonsem ol el 81 TheCounmayfmmumetoumvaryanyoudernudebyn

underlhnAct " e e

o
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" 82 "When & Iocal aulhonty pubhc authority or pcnon amhon;cd

by either of them has a statutory right'to enter on any part of 4 parcel, -

the authority or person is entitled 1o enter on any other pan of the .

parcel 1o the extent necessary or expedient to enable n or him to
exercise its or hls s(atutory powers..
RSA 1970 (62 uo

4

63( 1) "A document including any written notice of ‘request may be
served on a corporauon

(a) by Icavmg n at or by scndmg it by regls(ercd mail
(i) ifa changc of-address for service has not been ﬁled under
or
(i) if.a change of address for service has bcen filed under
section 65(2) o (he address fou' service shown on ‘the huest
notice ﬁlcd

or

.. (b) by personal service on a member of the board. .

(2) Forthe purpdscs of this section* ‘document” includes summons,

notice, tax nouce. order and other legal process.
RSA 1970 c62 142:1978 c9 526

“( I) A corporatnon may serve-on a landlord a notice . -given under
section 45 or an originating notice or order referred 1o in section 46

~or 4]

'(l) by persoanal service, or

(b) by mgtslened mail sent to the address givento lhe corporation
under secuon 44. a

2 A corponmon may serve on a lemnl a notice given under section
45 or an ongmaung notice or order referred 1o in section 46 or 47

(a-) by Personal service, or

{b) if the tenant cannot be served personally by reason of - his
absence from lhe premises or by reason of his evading service,

(|) by giving it to an adult person who appucmly mndes
with the tenant,

(ii) by posting it Npina consplcuous place on some pant of
the premises, or

CRSA 1980 CONDOMINHJM PROPERTY - Chup [ p~ s

O

section 65(2), to the address shown on the condominium plan, - ' A
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(m) by sendm;, it by regsslered m.ul 10 the fenant at the .

address where he resides.
1978 €9 227

65( b A corporation may by resoluuon of the board change its
address for service. -

" (2) A change in the address for service under subsecnon (l) docs
not take effect until a notice of that change of address is filed in the .
prescribed form at the land mles office.

66 The corporauon may charge 2 reasonable fee 1o compensate it

for the expenses. it incurs in producmg and provndmg a documem
requnred under dus Act. N

197 oY 227

67 For the purposes of xhe Dower Act,.one unit, together ‘with the
owner’s share m the common property, constitutes a8 homestead.
. " RSA 1970 c62 13

68 For the purposes of section I(k) of the: Exempuons Act 2 unit

- together with the owner's share in the comimon propeny is deemed

10 be a house -and Iot
e mmomzm

ar
N

__69 If a judgmem is obtamed hgamst a corporation, a writ of exe-
cution in respect of it may be régistered agamsl the condominium

~ plan.

SN -« RSA 1970 c62 sa8

Buiden’ Lun A 70 ° For_ I(he purposes of the Builders' Uen Act,

(a) if on lhe request of the owner of a unit
(n) work |sdone on or in nespect of that unit, or
- (i) maleml is fumished- 10 be used in thax unit,

_any lien that arises under that Actin conseqnence of it-is on the

estate of the: owner m lhal unit and his share in the common

P'°P°"Y~
(b) if on the request of a corponxion'

¥

(f) work i§ done on or in lespecl of the common pyopeny

ornunuorbo(h or

(n) material is-furnished to be used in the common propeny
or a unit or both

intended for the benefit of "the common propeny generally, any
\_Jien that arises under that Act in consequence of it is on the
" estates of all the owners in all the units and the common property;

1978 ¥ 137

“136° -
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' . )

Ottemr am) hoar

Appicmun of Act

(€3 if on the request of a corporation
) (i“) work is done on or in resped of any unit, or
(ii) matenal is furnished to be used in any unit,’
intended for the:bencﬁ-l of that unit.'any lien that arises under
that Act in consequence of it is on the estate of the owner in that

unit and his share in the common propenty.
S : ' RSA 1970 c62 w6

71(1) A person who fails 1o comply with section 91 or (5), 10or
16 is guilty of an offence and liable to a fine of not more that $2000.

'(2) Subject to subsection (1 ) person who fails to cor'nﬁly with this

137

Act is guilty of an offence and liable to a fine of not more than $500.

(3) If a corporation fails to comply- with this Act, each member of
the board who is knowingly a party to that failure is guilty of an
offence and liable to a finc of not more than $500. - -

RSA 1970 cH2 471978 9 28 ..

72(1) This Act applies notwithstanding any agreement to the con-
trary and any waiver or-release given of the rights, benefits or pro-

" tections provided by or under sections 9 to 14 is void.

Roguistesns

-

(2) A remedy that a purchaser of a residential unit has under this

Act is in ’a,ddixion to any other rights.or remedies that he has. -

(3) A purchase agreement may be enforced by a purchaser not-
withstanding that the developer failed to comply with this Act.

1978 9129

73 .The Licutenant Govemor in Council may make regulations

(a) in msp;ct_ of forms to be uséd for the purposes of this Act,
“including the form of certificates of title 1o units;

(b) respecting the manner of registering & condominium plan;
© prefcribing the fees to be paid for any procedure br function
required or permitted to be done under this Act;

(d) respecting the practice and procedure govemning application
to the Court under this Act;

(e) concerning all matters that by this Act are required or per-
mitted to be prescribed or that are necessary or convenient to be
prescribed for carrying out or giving effect to this Act.

4 RSA 1970 c62 48,1978 9 131

N
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"Chap. C-22 ' CONDOMINIUM PROPERTY. . . RSAI980
" APPENDIX 1
(Section 27)
BY-LAWS OF THE CORPORATION s
'1(l) In these by-laws, E ) : - B B

@ “Ac” means: the Condominium Property Act;.

(b) **annual genenal meetmg * means ‘an annual general meeting
of the corporation; -

) *‘general meeting'’ memsagenenlmeetmgofmecorpomm

D Exptessmns defined in scctlon ! of the Act havc the same mean- .'
ing in these by-laws:

(3) The rights and obhganons glven or imposed on the corporation
or the owners under these by-laws are in addition to any nights or
cbligations given or imposed on tbc corporation or the owners under-
the Acl

(4) lf there is any conﬂncl between these by- laws and the Act, the
Act prevuls

DutiubfthoOwnor
. & Anowner

(a) shall permit the corporation and its agents, at all reasonable
. .times on notice (except in case of emergency when no noticé is
required). to enter his unit for the purpose of

(i) mspecnng the unit,
(ii) maintaining, nepamng or replacing pnpcs. wires, cables'
and ducts existing in. the unit and used or capabie of bemg
used in connection with the cnjoyment of any othet unit or
common property, |
(iii) maintaining, repairing or replacing common property, |
or
(iv) ensuring that the by-laws are being observed,

(b) shall forthwith . |
(i) carry out all work that may be required pursuant to these
by-laws or as required by a locll authority or other public



or tenant of the unit.

RSA 1980 CONDOMINIUM PROPERTY *  * Chap. C-22

" authority in respect of his unit, other than any work for the
benefit of the building generally, and

(i) pay all rates, taxes. charges and assessments that may
be payable in respect of his unit, .

(c) shall m;imnin his unic¥in a state of good repair;

~ (d) shall notify the corporation forthwith of

- @y any change in the ownership-of the unit, or - "
(ii) any mortgage registered against the unit,
wd |

(¢) -shall not make structural, mechanical or electrical alterations
to his unit or to the common property without the prior written

‘consent of the board, which shall not be: unréasonably’ withheld.

Powers of the Corporation

3 The corporation may

(a) acquire personal property to be used

(i) for the maintenance, repair or replacement of the real or
personal property of the corporation or the common property,
or A L .

F

(ii) by owners in connection with their enjoyment of the real

usdpcrsonalplnpeﬂyqfdncotpomimorthecomm.'

property,” ' : '

(b) borrow money required by it in the performance of its duties
quexc'n:iscloﬁu’pt_iwm. '

(c) secure the repayment of money borrowed by it and interest
on that money by negotiable instrument, a mortgage of unpaid
conthbutions (whether levied or not), or a mortgage of any pro-
perty 0 by it or by any combination of those means,

'(d) grant a lease 1o an owner under section 41 of the Act,

(e) charge interest under aecti,on.!i of the Act oa any. contri-
bution owing to it by an owner, and
~ .

() ‘make an agreement with an owner or tenant of a unit for the
provision of amenitics or services by it to the unit.or to the owner

LY
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Elocﬂon of tho Board

7 mdmduals

' (2) Notwnhmndmg subsecuon ).-if there are ot ‘more - lh.m ", o o
- .owners, the board may consusl of one-or more mdmduals no| 0 -

exceed 7 ‘in numhe

3 An lndmdnal shall ot - be a membet of lhe&urd un]css thal

md;vndual is lsyemofueoroldcr

: (:D:.‘

Eligibmty to. Sit on ﬂu Board

‘ B(IYApersondo;s*no(needlobeanowmmorderlobeelected_

Sawte o
* P L

% 2 ~Nommnu.amg siibsection (1,

T

h) ﬂnumthasmrethanoneowner onlymeownermrespect
ol,huunnmaysnmlbebonrdumum._apd, :

Ab). anownerwhohasnotpmdlome

T o

l At an clecufm of membcm of lhe boud each person enititled to" = |
vo(emayvoteforﬂnesamnumberofnonuneesasdnnmvmnes’
oo ﬂ_tobeﬁlledonmeboard ,

{

Tﬂmofomeo

. 2(1)- Subject 1o subsection (2),'s mietnber of the board shall be"_ .
elected at an dnnual general meeting for & term expiring at the con- .
' clusion of the Unnual ‘general meeting conveiied in the- year ,

followmglheyeannw nchhewaselecledwlheboard

gc)‘ Anhe ﬁmzenenl meetmg convened nndcr secnon 24 ofthe o

(a)notnmﬂnnSO%ofthemmbenofmeboudshﬂlbe‘

_ elected Yor a term expiring at-the conclusion of the annual e
,-.tmecnn . convened in. lhe year follﬁwnng the. year in- whnc
.we:_e .and

- (b), the batincé of the members shall be elevied for diermen
mn At ihe. concluslon of the annual general’ meeting convened -

'an_year ollownn;theyearmwhwhtheym

NE) sacj}memome'mmm remain in office umil S
() !ﬁeofﬁeemvmnndetm9ofmcseby-hws.

A .

tion lhe coptri-’
" ~butions die and owing in. respect of lns unit- is not eligible for -
- election to thesboard: . L e

“&1} The boand shall conw of not less thun 3 md not more uun' g

140
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(b) the member resigns,’ - - L ,ﬁ . .,
(c) the member is removed under section “8‘t‘>f¢!he"_se by-laws, -
oo . . . :
(d) his term of office expires, 4
whichever comes first. ‘
~ Removal of a Member of the Board,

8 Except when the board consists of. less than 3 individuals, the ‘%~ - =
corporation may by resolution af’s general mec!inlg remove a member .
of the board before the expiration of his term of office and appoint

another individual in- his place to hold that office for the remainder o

R,

of the term. . ' ’
) Vacating ot the Office.of a; qubot of tho éoard s ‘
9 The office of a-..linember of the‘bo;nd is vacated if he ‘
' / o «(a) becomes bankrupi ‘under the BWtd AA;: (Canada), .
PR (b) mnonc than 30 days in gmars‘injpynm;t df-n'ny contribution
required to be madehynhqim a5 an owner, o

(6) is ihe subject of a certificate of incapadity issued whder the
B Dep(nd_em Adults Act, S s, . N :

" @)_is conviéted of an indictable offerice for which be s liable -
- 0 imprisonment for a term of notgss than 2 years, = - -

mv or .' . ) ) . . « : .
o is ubsemfmm 3 cohsecdifvé"'nweiinxs of thé. board without
permission of the board and it is resolved at a subsequent meeting
of the board that his office be vacaied: v S
10 thnavacancyoccursontheboudunder section 9 of these

"+ " by-laiws, the board may appoint an_ individual 1o fill that office for .

(e) lt"sigils'his’ofﬁqe by. S&Vipg notice in writing on the cor- -

he. remainder of the former member’s term.

Officers of the Corpbration

a

“ 7 2901 At the first mesting of the members of theboard held after
: o J'ﬂ)e“:m.wingof_ . Cofporafion st which they were elected,
+* the'board shall designate fr‘om,its-.m'mb;rs.,j pt,eside‘n(.,vie'e-ptu)i-
‘dent, secretary and treasurer of the forporation. - N -

R
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- (). Notwnhstnndmg subsection (l) ‘the board may dcslgnatc one

person to fill the offices of secretary and treasurer.
(3) In addition to those dunes assngned to the ofﬁcers by the board,

. (@) the pttsndcm or.-in (he event of his absence or dmbuh(y/
the vnce-prcsldcm .

() -is tesponsnblc for. lhe dmly execulnon of the busmess of
the eorponuon. and ‘

(n) ‘shall act as cham‘mn of the meeungs of lhe board; .

(b) the secretary. oc, in the evént of his absencc or dmbnlny
another member of the board designated by the board.

(l) shall record nnd mammn all the mmutcs of the board

- (i) s rcsponsxble for all the conespondcnce of the corpo-
ration, and

| (iii) shall carry out his Euncs under the dmcuon of the pres-
‘ident and the board ,

(c) the treasurer or, in the event of his.absence or dlsablhty.
another member of - thc board designated by the board. -shall

(i) . receive all money pmd t0-the corpormon and deposit it
as the board may direct,

(ii) properly account for the funds of the cotpormon and
keepdmebooksntheboarddnmts e

(iii)_present to the board when dn'ected todo so by the board.,
a full detailed account of rtceipts and d:sbursemcnts of the

coq)om:on and _ ,
T {iv) ptcpm for submusnon at the annual genenl meeung

" (A) abudget foq d\e fonhcommg ﬁscal year of the cor-
ponuon. and )

(B) an audited mment for the most ncemly complcted

ﬁscalyearofll'iccapomm

“4) A personceasestobeanofﬁmoﬁhecorpomuonifheceucs '
_lobeamembcrofmehonrd

(5) Hapemnmmlobemofﬁ%crofu\ecmponnon lhebond
. shall designate from its mmbﬂs lperson o fill that office for the

mmundetofthem

N lf.boadmmofnotmm:!pem thosepenons
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 RSA 1980 CONDOMINIUM PROPERTY Chap. C-22

may perform the duties of the ofﬁcers of the corporauon in such
. manneraslhtboardmay direct. ‘.

Maioritv Vote and Ouomm of the Board

12(1) At mecungs of the board .all matters shall be determined by
‘majority vote and in the event of a tie vote, the chairman is entitled

loa casting voic in addition to his original voie.
’ b ]

: (2) A quor}m for a meeung of the ho?-d isa majonly of the members
of tbe

J Writun Ruolutiom
13 A written resoluuon of the board signed by :ll of the mcmbers

of the board has the same effect as a resolution passed at a meeung
of the board duly convened and held. ,

T ScnlofthpCorporlﬁon

14(1) The corporation shxll havcacorpomcsealthushallno(be
used except , .

(a) under the authority of a resoluuon of the ‘board glven pnor
lo its use, and

. (b) inthe pttsencc of not less than 2 members of the board who
shall ngn the msuumem to which the scal is affixed..

(2) Notwuhslnndmg subsection (1), if there are not -more than 2

members of the corporation, one member may be authorized by the -

boardtouscd\ccorpomesealmdugnmemsuumcmlowhnchthc
sexlnslfﬁxed , ,

Signing Authorﬂy
15 The bou‘d shall’ prescnbc by resolution, ‘ :
(a) those officers or. ather persons who are authorized to sign

cheques. drafis, instruments and documents ol requued 10 be‘ ‘

ngnedundenbécorpomesnl md

~ (b) the manner, if any.mwhlchmosechequcs drafts, instru
muamrdocumumwbeugned _
- ‘ . 4 .

LY

Powmoﬂho!oard
‘IG(I) Theboudslnll . _ o ‘
(@) theet at the call of the presadenuoconduct its business and

adjourn mdotherw:se regulale its meetmgs s it ‘thinks fit, and
(b) mwhennmmberofﬂnbotrdpmmmeoummembery

e
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not less -than 7 days’ notice of a h\celing ﬁroposcd by him,

specifying. the reason for calling the m'ccting ‘

2 The board may employ on behalf of the corporatmn any agcms

and employees it thinks necessary to control, manage and administer

the. real and personal property of the corporation and the common

property and in that respect may authorize those persons 1o exercise
the powers of and carry out the dutics of lhe corporauon

-(3) The boird may, subject to any restriction lmposcd on it or
- direction given'to it at a general meeting of the corporation, delegatc
10 any of its members or to other persons any or all of its powers
and duucs as it thinks fit, and may at any time revoke thal deleganon

' Dutiuoftho!ourd

(a) cause proper books of §
s money received and experx
of which the receipt and expenditure takq place;
(b) prepart financial smemems rela)
corporation, and the income and ex e
for each annual ,genenl meeting;

itures of the corporation,

(c) maintain financial records of gif the assets, libilities and

_equny of the oorporauon

>

" (d) ‘submit to the annual general meeting an annual report con-

sisting of the finangial statements and other information as the
board may determine or as may be directed by a resolution passed
at a general meetinx

'

Procedure ' ' -

"18 All meetings of the. board and general meetings shall be con- .

ducted according to the rules of procedure adopted by the board.

General Mestings other than
an Annual Gomnl Mnting

19 The board

@ shall ‘on the wriften request of the owners entitied 10 vote

andwhoreptesemnotlesslhanls%ofmeloulunufwmfor
the units, convene a general meeting, and _

(b) mly.whemver:!conudennpmyerlodoso.convm(

_genenl meeting.

' kept in respect of all |
the marters in n:spcct.

g to ail Mey of the’
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Notice of Gqﬁonl Mestings

20(1) When an annual general meeting or a general meeting is to
be convened, the board shall, not less than 7 days prior to the day
on-which the meeting is to be convened, glvc to cacg

nouce of lhe meeung mnng

(a) the place, date and time at \vhlch the meeung is to be con-
_vened, and A

(b) the nature of any specnal business, n’ any, 0 be brought forth
at the meeting. ,

(2) On bemg notified by a morngagee enmlcd 10 vote under section

21 of the. Act.that it wishes to be notificd of géneral meetings, the
board shall give to that mortgagee the same notices required to be
ngcn to the owner under subsection (1) of this section.

(3) An annual general meeting or a gcnenl meeting or anything

done at that meeting is not-invalid by reason only that

(a) a person by lcc:dem was not, in respect of that meeting,
given a notice under subsection (l),

(b) a person did nol in fact receive a notice given under sub-
section (1) in respect of that meeting. S

Quorum
21D Excep( as otherwise provided by these by-laws. no business

shall be transacted at an annual general meeting or a general'meeting
uniess a quorum of persons entitled to vote is present or represented -

by proxy, at the time when the meeting’ commenccs

(2) A quorum for an annual general mecnng or a general meenng
consists of not less than-25% of all the persons entitled to receive

-potice under section-20 of these by-laws being present in person or

represenled by pmxy at that’ meeting.

R wnhm 30 mmutes from the time appomled for the ‘com-
- mencement of an annual general meeting or a general niecting 3
' quorum is not present, the meeting shall stand adjourned 1o the

corresponding day in the next week at the same place and time and
if atthe adjourned: mecunf a.quorum is not present within 30 minutes
from the time appointed for

constitute & quosum for. (hc purpose of that ‘meeting.

22(1) ‘The president or. in the event of his absence or dnsablhty :
the 'vice-president or other person elected at the meeting, shall act -

uchunmnofmmualgencnlmecnngortgemulmung

(2) The order of business at an annual general meeting and, as far
as practicable at any other general meeting, shall be as follows:

owner written .

. the commencement of the mceung. the -
- persons enttitled to voie who are present or represented by proxy
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(2) call to order by the chairman; _
(b) bcnll'iﬁg of the roll and centifying of proxies;

(©) proof of notice of meeting. waiver or proxies, as the case
may be; '

(d) reading and disposal of any unapptbved minutes;
(¢) reports of officers; ‘ SR
‘(f); reports éf comminees_;‘ _

(8) election of members of the board;
(h) unﬁnished,pusinesq; @ :
(i) mew business;

O stiourmen, — ~ ~

B Show of Hands

1)

23(1) Atan annu_il general meeting or a general meeting, a reso-
lution shall be voted on by a show, of hands unless a poll is demanded

by a person entitied to vote and present in person or by proxy. and

unless a poll is so demanded, a declaration by the chairman that a
resolution has on the show of hands been carried is conclusive proof

of the fact without proof of the number or proportion of votes re-

corded in favour of or against the resolution.

() If a pcrsonh;:ﬁnndsl poll, that person may withdraw thai

demand and gh the demand being withdrawn the vote shall be taken-

by a show of hands. :

] . . Taking of Poll o ,
24 A poll. if demanded, shall be conducted in a manner as directed
by the chairman. and the result of the poil shall be deemed 10 bé the
resolution of the meeting at which the po|l was demanded.

- Tie Vote

25 In the case of atie in a vote taken at an annual general lﬁeﬂi_ng .
or a general meeting. whether on a show of hands or on a poll. the

chairman of the meeting is entitled to a casting vote in addition to
. his original vote. ' '

Number of Votes

26(1) If a vote is taken by a show of hands. each person entitied
10 vole has one vote. ) o

(2) If a vore is taken by a poll. the number of votes that a person
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" may cast shall correspond to the unit factors for the respective units
represented by that person.

. Votes at an Aﬁnbu’l General Meeting
;o - or'a General Meeting . ”

27 Except for.matters mquiri'ng‘ a special resolution of unanimous
resolution, all matters shall be determined by a majority vote.

_ Manner of Voting

28 On a show of hands or on a poll, votes may be given either
personally or by proxy. . .

'+ Appointment of Proxy

29 An i;tsuumcm appointing a proxy shall be in writing under the
hand of the person making the appointment or his attomney, and may -
be cither general or for a particular meeting, but a proxy aeed not

be an owner. A | , \
Restrictions chqting '

30(1) Except as provided for in subsection (2) of this section or
section 21 of the Act, there are no restrictions or limitations on an

owner’s rights: to vole at-an annual general meeting or a general

meexing.__.v_ ‘ o

(2) If, at theume of an annual genénlniee;ing or a general mecung

an -owner has not paid to the corporation all contributions that are
duc and owing in respect of his. unit, that owner is ineligible to cast
a vote at that meeting in respect of any resolution other than’a special
resolution or a unanimous resolution. ' L

(3) An owncr's;i'l.ie'ligibility 10 cast a vote daes not nffect the right
of the mortgagee first entitled in' priority in respect of a morgage

registered against the title of that owner’s unit to vote in accordance
with the Act.

311 If a-unit is-owned by more than one petson lhoscco-owmrs :

- may vote personally or by praxy and -

u‘) +in thecase of a vote taken by 2 show ofhands lbosc co-
owners are entitled to one vote between them, .and
{b) in the cm bf 2 vote taken By a poll, a co-owner is entitled
to that portion.of the vote applicable 10 the unit as is proportionate
1o his interest in the unit. : S s :
(2) A co-owner may demand that & poil be:taken.

.

/ .
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Slgnod Ruolutlon < Majority Vote

32 if a tesoluuon of the members of the corporauon‘reqmtcs a

majority vote, that resolution signed in person or by proxy by all the

persons who, at a properly convened annual general meeting or ‘

general meeting. would be entitled to vote, has the same effect as . = C-

a resolution duly passed at the. meeting. \ R
Capital Replacement Reserve Fund

33(1) The board shall establish and maintain a fund called a **Cap-

ital Replacement-Reserve Fund'' to be used for the repair or rtplace-
ment of :

(a) any real and personal property owned by the corporation,

(b) the common property, .
when the repair or replacement does not occur annually. '
2) The board mny by resolution detcrmmc lhc minimum amount
. that may be !md from the Capital Replacemem Reserve Fund in
respect of a s gle cxpcndxlult .
‘ F.llun to 00mply with By-lam |

34 The board may exercise the powets provnded for in section 29

of the Act
o 'l’onnnu . ' - ' %

35 The corporation is l‘d\onzed to
(l) impose and collect dcposns undcr section 44 of the Act,

(b) give notices to give up possessnon of residential units under
section 45 of the Act, and )

© make applications to the Court under sections 46 ard 47 of
Act. | -

L3

~ Amendment of By-laws -

36 Notwnhsundmg section 20 of lhesc by-laws, if a by-law is to
‘be amended, repealed or replaced. the persons entitled 1o vote shall
be given written copies of the text of the proposed amendment. repeal *
or replacement not less than 14 days pnor 10 the day on which the
special resolution is to be voted.on.
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Restrictions in Use

SRR

37(1) In this section,

~ (&) “‘occupant’’ gaeans d‘person present in a unit or in or on the
“Rgreal or Personalgfperty of the corporation or the commoa pro-

. perty with the permissioh of an owner;

(b) “‘owner’ includes a tenant, - '

(2) An owner shall no( T

[

. (a) use or enjoy the féaT"oFSonak pro
or the comnon property in such,a mmRkr:as (o unreasonably
interfere. with its' use and enjoyment :by- other owners or the .
occupants; - o :

. . )" . ] "
(b) use his unit in a manner or for a.purpose*that wifl duse a
nuisance or hazard to any. other owner or occupant;

A(c) use his unit for a purpose that is illegal; 4
(d). make undue noise in his unit or on or about real property .,

of the corporation or the common property; ’ B

(¢) keep an-animal in- his unit or on the real property of the
ation or the common property after a dite specified in a
notice given (o him by the board;, . . ,

(). in the case of a residential unit, use his unit for a purpose
other than for residential purposes; ‘ '

(g) do anything in respect of his unit, the real or per pro-
perty of the corporation or the common property or bring or keep
anything on it that will in any way increase the risk of fire or .
result in an increase of any insurance premiums payable by the

corporation; ST
' (h),_use a toilet, sink, wb, drain or other plumbing fixture for

a purpose other than that for which it is constructed;

(i) hang or place on the real propenty of the cdrpomion or the
common property or within a unit anything that is, in the opinion _
of the board, aesthetically unpleasing when viewed from outside
-the units; B - .

() leave articles belonging to his household on the real property -
- of the corporation or the common property when those articles

are not in actual use;

(k) obstruct a sidewalk, walkway, passage, ’driv'eéay or parking
area other than for ingress and egress to and from his unit;
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(1) use any portion of the real-property of the corporation or the
common property except in accordance. with the by-laws. .

(3) An owner shall ensure that his occupants comply with those
requirements that the owner must comply with under subsection (2).
' T RSA 1970 62 Sch.A B:1974 63 s}4):1978 c9 130



RSA.1980 CONDOMINIUM PROPERTY Chap. C-22

- APPENDIX 2

o (Section 28)

BY-LAWS DF A CORPORATION THAT WAS
INCORPGRATED BEFORE MAY 18, 1978 *

S SCHEDULE A

..

-An owner shall

() permit the corporation and its agents, at all reasonable times
on notice (except in case of emergency when no notice is re-
quired), to enter his unit for the purpose of inspecting the unit
and maintaining, repairing or renewing pipes, wires, cables and
ducts. for the, time being existing in the unit and capable of being

- used in connection with the enjoyment of any other unit or com-

mon. property, or for the purpose of maintaining, repairing or
renewing common propenty, or for‘the purpose of ensuring that
the by-laws are being observed,

(b) forthwith carry out all work that may be ordered by any
municipality or public authority in respect of his unit, other than
such work as may be for the benefit of the building generally,
and pay all rates, taxes, chirges, outgoings and assessments that
may be payable in respect of his unit,

(c) repair and maintain his unit, and keep it in a state of good
repair, reasonable wear and tear and damage by fire, storm,
tempest or act of God excepted,

<D

(@ uscmdenjoyﬂxecomntoﬁplopcnyinsuchnmnnerasto
not unreasonably interfere ‘with the use and enjoyment thereof

by other owners or their families or visitors,

(e) not use his unitdrpennit it to be used in any manner or for

any purpose that will cause a nuisance or hazard to any occupier.

of a unit (whether an owner or not) or the family of such an
occupier, and o )

() notify the corporation forthwith on any change of ownership
or of any mortgage or other dealing in connection with his unit.

2 The corporation shall

(a) comtrol, manage and administer the common property for the
benefit of all owners, _

(b) keep in a state of good and lerviceabk ir and properly
maintain the fixtures and fittings (including elevators) used in
connection with the common property,
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(c) where pracucable establish and maintain suitable lawns and
gardens on the common property.

(d) maintain and repair (including renewal where reasonably-
necessary) pipes, wires, cables and ducts for the time being
existing in the parccl and capable of being used in connection
with the enjoyment of more than one unit or common property, -
and

(e) on the written request of an owner or. registered mortgagee
of a unit or a vendor under an agreement for sale of a unit,
produce to the owner., mortgagee or vendor, or 10 any person

- authorized in writing by the owner, mortgagee or vendor, the
policy or policies of insurance effected by the corporation, and
the receipt or receipts for the last premium or pretmums in respect
'lﬁeteof

3 The corpon!ion-may .

_ (a) purchase, hire or otherwise acquire personal property for use
by owners in connection wnh their enjoyment of common

property,

(b) borrow money requued by it in the performance of its duucs
or the exercise of its powers.

(c) secure the repayment of money borrowed by it,. and the
payment of intgrest thereon,, by negotiable instrument, or mon-
gage of unpaid contributions (whether levied or not), or montgage
‘of any property vested in it, or by combination of those means,

(d) invest as it may detemnne any money in lhe fund for ad-.
ministrative expenses,’

L
(¢) make an agreement with any owner or occupier of -a unit for
the provision of amenities or services by it to the unit or to the
owner or occupier thereof,

(f) grint 10 an owner the right to exclusive use and enjoyment
of common property, or special privileges in respect thereof’, but
any such grant shall be determinable on reasonable notice uniess
the corporation by unanimous resolution otherwise resolves, and

®) do all things reasonably'neccss:ry for the enforcement of the
by-laws and the control, management and administration of the .

4 The board shall consist of not less than 3 nor more than 7 owners

_ and shall be elected at each annual general meeting. but where there
" are not more. than 3 owners, theboardslmllconsnstofnllowm

8 Except where the board consists of all the owners. thecorponbou
may by resolution at an extraordinary general meeting, remove any

ot
v i
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member of the board»befoy;g the expiration of his term of office and
appoint another owneér in his Place 10 hold office until the next annyal
general meeting.

"8 Any casual vicincy on the board may be filied by the rtmaiﬁing
members of the board. ) N .

7 Except where there is only one owner, a quorum of the board is
2 where the board consists of 4 or less members, 3 where it consists
of Sos 6 members, and 4 where it consists of 7 members.

8 At the commencement of each meeting the board shall elect a
chairman for the ing. who shall have a casting as well as an

~ original vote, l.nd.;?:y chairman so elected vacates the chair during

» the course of a meeting ‘the board shall choose 'm\his stead another
chairman who has the same rights of voting. \ . '

9 At meetings of the board all matters shall be determined by simpie

majority vote. o S '

10 The boargd may

(3) meet together for the conduct of business, adjourn and oth-
erwise regulate its meetings as it thinks fit, but it shall meet when
any member gives 10 the other members not less than 7 days'
notice of a meeting proposed by him, specifying the reason for
calling the meeting, N
(b) . employ for and on bekialf of the corporation such agents and
servants as it thinks fit.in connection with the control, manage-
ment and administration of the common property, and the ex-

ercise and performance of the powers and duties of the corporation,

<" () subject to any restriction .imposed or direction given at a
general meeting, dele e (0 i
of its powers and dutiés;as it thinks fit, and at any time revoke
such delegation. T ,

11 The board shall {"-;_'fi_f: e
(8) keep minutes of its pmcudxngs
(b) cause minutesify be kept of gencral meetings,
. Y

(c) cause l_ mof account to be kept in respect of all
sums of money’ ved and expended by it and the matters in
respect, of nggh such receipt and expenditure take place,

& . . N
(d) prepare propes accounts “relating to all mioney of the cor-
poration, and the income and expenditure thereof, for each annual
general meetigg.,;nd

(¢) on application of an owner or montgagee, or any person

onc or more of its members such -
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el * . authorized in writing by him. make the books of account available \ o L
- for inspection gt;alln:_asonablq times. . R R
. “22: A general meeting of owners shall be-held within 3 mosiths after B
- registration.of the condominium plan. < e _
13 Subsequant genenlnwetmgsslull be held, once i ¢ach year
" . 'and not more than 15 months shall clapse between:the date of one
- . snnual general meeting and.thag of the pext:" . -l
3 Al geneal mecings ober tian the annual gneral meeting spall
- be called extraordinary general' meetings: - . o

| 15 The board may whenever it thinks fit, and'shall on a r&juisition ©
.~ . in writing made by owners represénting 25% of the total unit factors
o forheunis, cowene an exiaordinary general meeting.

‘18 Seven days' notice .of eve? geéneral meeting ‘speci .'xjn'g-.‘ the ..
lace, the date: and, the hour of ‘meeting and, in case:of special.
isiness, the genéral. nature. of that’ business, shall ‘be given'fo all
-owners and regisicred first morigagees. who have notified their in- =~
terests to the corporation but accidental omission 1o give that notice iy
' to any owner or to any registered first-mortgagee or non-receipt of ;
- that ndtice by any-owner or any first. mofigagee does not invalidate

. any proceedings at any such meeting. " B
- 17 Al ‘business shall be'deemed special that'is transacted at'an’ .
annual general meeting: with the exception of the ‘consideration of -
accounts and election of members 1o the board, or at an extraordinary

_‘{.'
[

~ general meeting. <

o © 18 Exceptas otherwise provided in these by-laws, no business shll

C be transacted at ‘any géneral meeting: unless a quorunt of persons

entitled to vote is present at the time when the meeting proceeds to .

business, and 1/2 of the persons entitied 10 vote present jn person
or by proxy constitutes a.quorumi.:. .. G v

.

19 If within: 172 hour fiom the time appointed for a gencral meeting
- “& quorum is mot present-the meeting ‘shall stand adjdumned to the. -
~corresponding day in the next week ‘at the same place and time and
-if at the adjourned meeting a quorum # not present within 1/2 hour
Lo from the time appointed for the meeting the persons entitled to vote
- © . who are.present constituic a.quorum. BT

wi

20 - At the commencement of & general meeting a chairman of the
- 21 At any, general meeting a resolution by the vote of the meeting .. .~
* shall be decided on a show. of hands unless a poll is demanded by © - - -
: ' : an owner present in person or by proxy; and ‘unjess a poll is 30 - - BN
e .+ - -demanded a declaration by the chairman that a resolution has on the. ' S
RN .. show-of hands been camied is conclusivé proof of the fact withowt =~ *
.. proof.of the number or proportion of votes recorded in favour of or .~ - : Y
AP Bt TP AN LN
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agunsf wch n:soluuqn. bul 3 demand for mpoll maybe wnhqnwm o

22 Agoll«lfdemanded sbnllbcukcnmsuch manner as the
~chairman thinks. fit and' the result of the pol} shali:be’ deered to be.
the molunon of the qaeetmg at wtnch the poll vus demanded

23 lnd:ecaseofeqnamy i the vo(es
mon t0 his’ ongmal‘ vbtc.

.. ot
R "'v."n' . »

' -24 adwwofhmdseachownershaﬂhavemm onaﬁll
ir

' - the votes o:ht:‘\svncrs shdl'correspond wnh the Uit fu:tors for

mpecqve

. 25. Onashowofhmdsarmipnllvmmaybepvenetdu

'._'pusomllyofby prox

Y 28 An mstmmem appomung a proxy. shall be in wmmg under the -
.-+, hand of the’ appointer or his attorney, and may be either general of - '_
' ‘.f‘forapamcullrmeenng.bq!lpmxyneednbtbemo\vper s

1 £ Excep( in_ cases-where by the Condonumum Properry Acr g
© . unanimous resolunon is required, no owher is entitied 10 vote at an
B gneral meeung unlcss all cqnmbuuons payablc in mpec: of-his. unu

>
[N

: :

4

edloVO(eOna:howof
hands; -except when the unahimous resolution.of Qwners is required. -

: by the Condominium Property. Act, but any one co-owner.ma y.de-

poll and on’any. poll each -co-owner is catitled to mch part.
the vote: applicable t4 a unit asis Pproportionate
the unit, and the j Joint proxy, if any, on a poll has a vote proportionate

) ,persomlly orby mdmdual proxy. IO

a thmowncrsmenhdedtowccesnvamtetesu lnaumr.the

" owner. entitled tp the first inierest is. -alone entitled 10 vote, whether -

~ on a show of hands or.a poll, and this- by-law is applicable whether
by the Condominiani Properr) Acnhe unammous resohmon of own-
ers is. mquued or.not. : .

: 30 Whem an owncr isa tms:ee he: shall exemnse !lle Vo(mg nghts

.. inrespect of the unit tolheexclusnon of'| Personrbeneﬁc ymlmsaed
“win the trust, and those S :

_+ 3% The ‘corporation. shall have a
- time be used except by, authority of the board’ prevnously giveén and
._;mtbe sence of the members of the board or at least 2 members

pcuonsmaynotvote
Wluch shalluno

who shall sign every instrument to.which the. seal is. affixed, ,
bm where there is only one member of the corpommn hns slgnamn:

s sufhclem for the purposc ot' tbns

¢

onlshowofhands ‘
--;‘dtmcpollxhethamnan of the mectmglsenuﬂed uu casung vote

'.z& Coo\vndrs may vote’ by pmxy jom‘f' appolmed by ihem. llld
. in the. lbsenceofsuch 4:proxy are entj

10 his interest in
o tothemteres(mmeunuofsuchome;omlowmasdono(vm -
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~ 32(1) The by-Wws in‘Appendix 2, Schedule B of the Condominium

" Property Act may be added 10, amended or repealed by special
‘resolution of the. corporation and not otherwise, .

L@ A sﬁecinlu'.resolution meansaresolmlonpassed at a general -

R meeting of which at least 14 days* notice specifying the proposed

1. An owner shall not

@) use

his
to theqe;gu\htiqn .of the '-'bilfildipg.-'qr

\

o '('c").‘ {keep_aﬁy .mimi!s on his”uni't orAthc'c.on_limon :ﬁropény"after F

. SCHEDULEB. . =~
unit for any ayrpose at may be i‘l.li:x"al'or injurious
C ’ e

»-(5); makeundue noise in orabouuny unit or common property,

- notice-in that behalf from the board 2
‘& ‘When the purpose for which a unit is intended 10 be used is shown
expressly or by necessary implication or by the registered condom-
inium plan, an owner shal] not -use his unit $or. any other purpose., ,
- OF permit the unit to be so used. - ' ST "
g T : 1966 c19 Sch.p .



