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There has been con51derab1e phiiosophical discus51on
: on . the subJect of punishment in recent years. It is generaily

‘ﬂ ‘ ‘tOj‘narrow nor too’ w1de, and which in my view is con51stent

‘-iciaimed tWat discu551ons on this suoject are mostly confused
N

&nd confusing 'In th1S the51s I haVe tried to d1SCUSS some,.‘:”

,.

of the 1mportawt phiioSOphical papers on the subject;\gnd

D

| have formu]ate}a definition of "pth\ishment" whiCh is neither

\

’ ;
1.‘/

‘f with the ordinary uses oﬁ the term.__/} S j‘j;:s“'

i

L -”-g|""After discus51ng briefiy the nature of moral Justi-f.»'

| 7‘;f1cation T have considered the Utilitarian and. the\Retri-‘
Jhbutiv1st theories of the justiftcation of the practime ;":
of punishment I have tried to polnj_ouiethe difficuitieSJQZa
"'1nVQ1ved 1n the Uti]itariam theory,.and %fve con51dered a

’{iver51on of the Re%r1butiv1st p051tion ‘based” on the concepts LU]

RN
“.'of "dese t“ and “Justice". I have argued that this retri-;g L

N _but1v1st ver510n of the justification of the practice of

) punishment is" sounder From the mora] p01nt of view, and is/ )
s i_con51 stent w1 th the’, defini ti on of "punishment" formu]aifed \
in the earlier part of the the51s., | L f}fff3;' : {T
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| Philosophical discussions on the subject of punishment'ﬂ_

havé aiways been infiuenced by prevai]ing religious. mora]..
'“:dpoiitical and reformist ideas of ail sorts. In the British.
‘nphiiosophical tradition beginntng with Jeremy Bentham until
‘1'the earlier decades of mhe present century -- in. the writings
ﬁwof neo ideaiists and their rea]ist critics -?—OJL ‘can detect
{;fmany different approaches and treatments of the subject '
_ ':}The nature of punrshment, its consequences. the justifica-“
‘ff_;ttion of punishment. the state s right/to punish. and other B
N prelated issues were raised and discussed from wide]y differ-
";:ent pOints ‘of v1ew However, these discussions dig/not pro-:.-‘

.'.f';duce any genera]ly acceptable meaning of kpuni hment hor

"any agreement on the important probiem of, the mora] justifi-}ai'

IS a

. . Ll v
2 L2 -2

x cation of, punishment. ;ft,; f”ui“V,;fTﬁm",,.A_“ w~-_‘;.‘

v

In 1929 Dr A C. Ewing pub]ished The Mora]ity of

;Punishment which was based on a thesis/that gained fpr the»,f}ﬂ
‘Iiauthor the Green prize in Morgl philosophy at the University
flfizof Oxford The work received a Critical Notice by Rra?ﬂssor
,ghp“ Broad in Mind_¢1930 (vol. xxxix pp 347 353) \‘/?j*;;j;f
Dr..Ewing supported a "mt]der form" of retributive theory

';“ ¢ 7 .
o of punishmeht to show that it need not be inconsistent with

LN 3 >

A}
-
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. . . ».‘ SR ',’, '~‘r) . .
the duty of Forgiveness nor need it be the.gxpression of‘,
any passion for- reVenge" However. Ewihg 3 own positive

theory of punishment was that the infiiction of paim could ﬁ.

‘not be appropriate ‘as. retribution for sin (as many ear\ier .

%‘.retributivists had - thought it cbu]d), but it. could be “an, .
“appropriate expression of disapprovahtpf sin=: Since it as'-hfﬁ
‘ihpossible to know the exact amount of pain which wouid be ”
appropriate to a given degree of guilt in any given kind of

criminal act’\Ewing argued that retribution cou1d not b used

in practice as a principie of punishment by the state In % L

)

’Ewing s view punishment "needs to be educative" -- 1t needs
“to be suppiemented by the “reiormatory and deterrent v1ew"'”.
He thus conciuded A"Since the” educative eﬁfects are real .

'i'and imsortant we must hold that they ought 10 be con51dered*.-

ll.l

in practice as we]] as in theory cw S .;
g.. y . e t‘

\'ib . Dr. Ewing 'S view that the nature and amount of punish-

Lel S

!‘)

) hment must take into consideration the educative consequences?
li;_?fof punishment ("Punishment ‘as . a Moral Education" being the .
.:i ' title of Chapter IV of’his WOrk) was seen by-J D Mabbott
— aas a surrender of the whoie théony of retribution Mabbott s
g o 1939 paper in Mind (discussed in the folTowing chapters)

Jﬂbecame the subaect of detaiied criticism after the Second

9

' worid Nar “Tts- integsive discussion at the Scots Philosophi-.r~
'rcal C]ub in 1953 marked the beginning of a new phiiosophica]

.
i . . o . » A . B
3 . .k . : -~ . ‘e

-, L " e
-6 Ve, - e

- . - /,’ v . . ’ ‘m,‘ -

el ] A C Ewing, The Mora]ity of Punishment Léndon Keganrf
.--‘Paui\‘Trench Trubner & Cox Ltd., 1929 p }20 — "

‘ Sl N P
ol - : o o R
- . . .ot oot . B . N FEE 2 v

',.A \ s



:interest in the subject of punishment The resu]t was a.

R 1arge number of artie]es by philosophers in the 1&50’5 and ;
: 1960 3 which probed the many issues re]ated to the subject

\

of punishment Newer approaches to the old questions involv-

ing—the—appintation—of—new—methods—of—anaty*is ana,examina-:

tion were emp]oyed in these discussions, Y

S . S

—Contemporary phi]osophica] discussion of punishment

_}” has mainiy centred around two. basic quesbions. name]y. Nhatl
O o

'is punishment? and what is’ the Justification of punishment? m

. But there sti]l remaips a great deal .of confusion and

conflict on these ‘and other related questions. A third

2'prob1em, nameiy, that of a]]ocating appropriate penaities‘

) °.:for:offences often becomes mixed up with the question of:
L

"h qustifying the practice of punishment as such Also, the
uiong stapding dispute between ‘the retributivist and utiiitar-

m?"bian assumptions on questions concerning punishment, entrenched
_ grelkeious beliefs conterning forgiveness or eterna] damna-

f.‘* ‘

;0 tien, ]egal doctrines, ;tministrative needs, concerns of :

soc1a] reformers, et‘;. al] show up in many of these dis-j

: :cussions _ ' *‘ S S
However, 1n ‘the. present essay I 1ntend to concentrate
7_l.nmy attention on]y on- the two basic*questions, viz., What is

punishment? and What 1s the Justification of punishment? in.

z'fe'the iigh€ of contemporary philosophica] contribution on these
?zshions. and with as littie digression as possib]e. ;The;]'
afirst question is iogica] or. definitional whiTe the second
is concerned with ethica] considerations RS shai] not

i . K oo - . . . L



matter of paactical reasoning generally tackled by“legl*gk
lators, judges. and penologists This 1s not to 5ug§est

- that systems of penalty fixing cannot be Justified. or ‘f&ﬂ.d

’objected to, on. ethical grounds. But they also raise ques- -
t1ons of other sorts, systems of penalty fixtng often vary

from culture to culture, and some’ pract]ces (llke punishing'j;(

\

persons for smoking marlJuana wlth ja1l terms) may be based
‘ ongexcessdve moralism as - Well as’ errdneous beliefs _ Any -:i.
'-' detalled discussion of thls problem will take us beyond the |
‘:1—~scope of the present thesls.zf But before 1 proceed with ¢
the)discussion as planned I must show that some views on
the subJect Gf - punlshment which may be clearly construed T
- as - oppOSed to my plan. are on the whole misﬁhken Q Fgr 1t
’ has. been ma1nta1ned*by soda-writers on the subaect that there;}

-

cannot be any s1ngle concept --'?r core mean1ng ii of punlsh-f?
' ment It has also been maintalned by some others that the _
S appearance of - separateness of the concept of»punishment from d
f;%_ the Justif1cat1on of the practice of it is illusory In “-;Qtﬂ
B other words, doubts have been expressed as to whether it is

at all posswble to separate questtons about the Justificationf“=

‘n

& " Zkora d1scussion of the distinction of these three'
S problems of punishment, see,. K.G. Armstrong, "The Retributi-
Vist Hits ‘Back", Mind (October, 1961); reprinted in H.B. * -
- Acton (ed.),:The Eﬁllosophy of Phnishment. London- McMillan
& Co. Ltd., l969 pp l38‘l58 - : . :

o . L s - .- . . . e LR - e '
&1 . _— - L . . . . R .
. . . . . . o . el o D 8.




from questions about the definition of punishment : ,

v“f¥|3--;. In a paper s*bnificantiy titled "The COmpiexity of

Z the COncepts of Punishment" Professor H. J McCloskey argues
that much contemporary writing on punishment commits what ‘zfﬁe

he—c—a Hs—'LTi're—P imnirfaﬂammsmmme T j’f =

e

- 1;sing]e. core paradigm use of punishment' M Against this
. _,‘,,ee .

_.'——’—"’

'”7view he proposes that. "thére is. not a single core"'meaning

,'t-of punishment i"that there are a number of distinct but ?

" "reiated oncepts of punishment "3 ‘In this iengthy paper
MCCIOskey discusses punishment in*various forms or contexts,
-suchza:, "God and Divine punishment"' "Mora]ity and Mora]

‘puni

hment" ‘"Society".."Education"""Games" \Family", ' y [ .
"?”"Vo]untary Associations : “Punishment by the State“ as weii .
as notions of "Justified punishment" f“deserved punishment"i

L N

‘"and 50 on, to argue that in different sorts of situatdons’f“" '

the conce&;; of an authority who may punish,,an offence for

| o
: which one may or shou]d be punished, etc are quite different.'

-

- He writes, for examp]e,3v

" The. tests of what is punishment, of when a person is o -°
' deserv1ng of . punishment, of which punishmentS\are T
. ‘Jusit, of which-offen :

Lgeneraihy, wha

1s’ the basiic concept and what is the
.~ nature of- punishment’ --11nstitutionai or non=- ;1,,g
._L‘instit#tionai ---its justification, seem to differ

y f~~radica ly in the various cases.4 , , e n e

!

L . '_. L ‘ '.
w3 H 3 McCioskey,,“The Compiexity of the Concepts of‘-

) - -Punishment", Philosophx, Vol xxxvii No. 142 (October, '

1962), P 307 '

_4‘16‘1‘&1’. p 308

. B ° B “ ML
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,Knother writier. simi]arly puzzled by the variety of ﬁormsl;f,~

" . Al . . .

LT T " \ . - ' . M . e ‘o . T et b ’
\ o _ R Vo
\ - » -‘

',lthat punishment may take. comments.;ﬁperhaps there ié .o SR

s

such thing-as-punishment in- genera] anyway" 5 meaning there-'.'

s
——

By that there cannot.be\a concept of " punishmgnt as such

‘1,quion between concept and context . He is right in poipting

‘-'vout that pu?iishment takes various forms in various contexts.‘

”,iwhether there is a basic meaning of "punishment“ which may g

;'moves far away fro

"jpgain and again. His main blunder, so it appeart. i

' various ievels which° to use McC]oskey s phrase, may be

B

However“ these writers do not appear to concentvate on the

R Al

definitidnal problem at: a]] They do not try to determine;f.,5

: fit the various cases. McCloskey, for example.atries to

,'m‘answer too many quj(tions at the same time. and as a result

thé’pureiy definitiona] question. namely;\\\

» .
‘,Nhat is punishmeht? aJthough he seems’ to pose this ‘ngthn e

a con-.”

l

i

/Vx

but instead of | trying first to use the contextual analy51s"

in order to determine the c%ncept of punishment, he- becomes,f -

a too invo]ved with the different spheres" and very little ';3\'~
with ﬁaising the question, what really counts as punishmeht

A simp]e analogy wi]] exp]ain what I ﬁean Education, for [(1%7

"V-example. can take various forms in task and achievement at \

~O

strakingiy different" in different'contexts..but this in

.;itseif is'no argument that fhere can:ot be a "core meanigg“‘ﬁ"fb

] or cdﬁcept of education. The same can be Said about the con- _n

7 ~-'_, . "

a0 D ._.,;: w :,‘ . o - co " e s e e
. : KA S - Lol Ty - [ R AT e ~. . e )

. ? 3 i .:,. " P 3 !

5 Thomas Mtherson. "Punishment Definition and dusti- L

'."fication", Ana'lysi (Oc"fober.'1967), P 26,

L. 7

.,.‘ g .\ JUSRAN -_. N ..‘»_ '.‘.»_ -
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,;;cept'of'nefohm In fact I shald try to shou in the foilow-

© e
a
1

”,ing qhapter that there is a cozf meaning of the-term tunish-',

N ment which is con51stent with*the use of the w8rd in widely

B D .
woThe RS e e L e s

‘,differeht'contextsh

SO K G Armstrong has argued*forcefu]iy that it is necess-
ary to know whax punishment“is before wé can;decide abbut itsr}
Justifiability oh otherW1se. or con51der the principles of
‘any system of penaity~fixing 'In his words.;"CIearIy the
iOgita] order 1s first to decide what punishment is. then to

u decide whether this.thing is moraiiy Justifiable or not "Guufr.
\; while admitting that this is a vgew on which phi]osophery KA

‘\

araafor the most part now a days agreed“ Thoma§ Mcﬁhersdn T

’,n

takes,excention to this-approach to the sqbaect of punishmentﬂ N

very doubt whether punishment can be

Justified or hot mayfihve to do with what we uagérstand by

b

PUnishment zi“Coming to see hunishment Justified", in ;uf;fﬂflff

He argues that thm

v .'

McPherson s\view ' may be a matter of: re;defihing punish- - .
T ment'-‘“7 This_means*_ln_othen_words, that it is daffrcu}t
L to sepprate th@ justification of punishment from its ﬂefini-;«_e

\

tion ~é;r its proper re definition) Now McPherson claims Sl
T ‘

| a that when one is\wondering about the Justifiability of 1nf1ict-
E? ing unp]easantness on a person "Just because he is guxltx;o*
a crime"; one may an?wer'himself by saying that "But (this)

R & A' . T ' . ’ ’J R " ‘ L ) "‘
'fiigﬁ.jgks K. G Armstﬂong. _B- Cit'ﬂ "]43"T )
i ;o : cit%, p "24.
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-—————meaning and ;ustf,

S0

B RSN
Loa

.-"

4" Thu'

“fi c]early mistaken In his exampi

e

fguilty person in the 1nterests of the generat w‘ppiness

© " [ ,‘ c,l . .

shou]d have the effect of deterring others“ or something

'1ike'that . For the wondering individua] then. in McPherson s

av1ew. "pUnishment is. the 1nf11ction of unpleasantness 0N a

u8

McPherson tel]s us, that it is- hard t'o keep apart the o

‘?1on of punisﬁmentu——But—thherson is-—é—
the worried individual S

is wondering not about the meaning of "punishment" but about

) thé Justifiability of punishment In McPherson s attempt at

prOperly re defining "punishment", we can see that an account

o{ what "punishment" means is- given first as it shou]d, and

: the added phrase “in the interests of the generai happiness"

comes later as a means “of. giv1ng a mora] Justification It

-is easy to seevthat the Justificatory phrase "in the interests

of the generai happiness"‘can be replaced by some other
phrase such as'"to reﬁorm the 1nd1vidua1". that th:s will

not in any way affect the first part of ‘the sentence, which B

"punishment is. the 1nf1iction of unpleasantness on a 357;"

guilty person“.“ pcPherson recognizes thatuany reference to

the purpose or purposes to be served by punishment fﬁfcv.

',1nc1uded W1thin the definition of punishment wou]d make it

fhf 1mposs1b1e to ask whether punishment could have any other\-l_;

purposes at aii However, he does not consider it to be a

H‘fs‘“serious obJection, provided theopurpose is stated in suffi-“;

oo oBabia pppl2aies. e

-
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»}?" ciently broad terms w9 Buta whether the purpose 1s stated

-Tﬁ:« in broad or narrow terms, it is certainly not the case th}t
B the definition of punishment becomes determined (as |

_,ﬂ McPherson c]aims) by what one may have in’ m;nd as itsl';'
Justification.r They remain logicaliy distinct And as

they in some ways remaJn_separate the—question**ﬂhat :

N
Qynishment? w111 have to be answered first before we can fﬁ

decide wh er the practice 13 mora]]y JUStiﬁlab]e or not

e

Contemporary writers on the subJect of punishment seem

d /

to agree that discussions on this subject/are most]y confused

and confu51ng It is my v1ew that the root of a]] this con-l
. :

fu51on lies in disagreement about the propeﬂ conditions ahd

criteria for the use of the term “punishment"_fi '*;yv.’ (_:?ﬁ
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'r g0 I S
. CCHAPTERII T o
o CF L WHAT IS PUNTSHMENT? e

~*. Bv the_quesiionﬂwhat_qs—punishment&rwe mean—“what*do“

»\we mean by punishmenf'?" 6' "Nhat is the concept of punish-3‘73

'ment?“ This is a logical question concerned with the mean— ~“f'

._ing or definition of "punishment"' The prob]em here is that N

of defining the term "punishment" so that it does not becomeif¥e

either tPO narrow or too wide._ If we can determine the con-ﬁﬁ;;
'>can meanimgfully apply it on]y to some kinds of things and

~'not to. others. So the prob]em here is a logical or dqf1n1-; }

’,gto Justify punishment?“lis, on the other hand, an ethica]
~one’ and therefore presents a different typetof problem
Ordinary uses of English language point out to the

fact that we, use the term punishment' in diverse ways and

'ditions and criteria for the‘borrect use of this term We';[:7"

‘tional one The ques?ionl“why punishment?" or'"How is one ] fff

Jvarious contexts The Concise Oxford Dictionary gives the R

‘.-..;‘ i
DAY

fo]]oW1ng meanings of the verb to punish'

Q”T ﬁ;ﬂiib(lcause to suffer for’ offence, chastise, 1nflict
o0 “penalty on (offender,, inf]ict penaity for:

L7 (offence) .
o ml 200 (£e110q) . 1nflict severe b]ows on - (opponent in
_(lf’;ﬁzﬁﬁ.fuboxing), (of race; competitor)" tax. seVere]y the
S i powers: of - (competitor), ‘take full: advantage of

o (weak bowling, bowler,: stroke at tennis), make
BRI r,heavy 1nroad on (food, etc ) S c .




o e

The Oxford UniversaI Dictionary gives the following usages

‘»]. The act of punishing or ‘the - fact of being punished
- also, that which is inf]icted as a pena]ty ay oL
v penalty 1mposed to ensure the appiication and
' ‘enforcement of a law. R
“ Stang-and co]]oq nSevere hand]ing, be]abouring S e
mau]ing, orig.. that: inﬁ?icte§ by a- pug]ist upon \:

(w thout any retributive or udic1a1 character)

“his opponent; pain, damage, or Joss infl '“fij

'Ay: Sometimes peop]e ta1k about puni%hment sUffered by
men at the hands of non human forces '“An angry«sea has o
punished the sailors"'” Sometimes they speak of a boxer/as "c“
hav1ng been punished by his opponent while we can recognize r*
and understand these secondary or metaphorica] uses of the
term "punishmentﬁ; norma]]y, however, we use {Qt term as a o

fact of. our soc1a] iiveS'-—'to state cases ab the consc10us{f

;}_1mp051tion of a certain penaity by someone in authority for

some disapproved act of some person or persons HOWever,,p fif:;
mere recognition of the genera]ly and ]oosely accepted use séfirf
of punishment“ does not 1n 1tse1f necessarily mark oug the
precise and correct meaning of the term o 3

Since 1n 1ts ordinary every day use the term remains

quite vague, phiiosophers have tried to formuiate 'theories'

about the correct meaning of punishment claiming,thaté'

tain définition marks out :he correct use of the term' S
..... . . /
fresently, some of these 'theories

However, as we sha]] see

do err by being too nar‘ow, 51nce they canno 5be applied’trgl_ﬁe}

Some other phi]OSOPhefs discussions of,e__g .@f}fV £
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va;definitional problem (as indicated in the preceding chapter)
~".-_My purpose’ 1n briefly discussing some of these uill be to, ffh
?7ifdetermine the core meahing of the word "punishment"'which~raﬂiiﬁ
'%ffW111 enabie us to app]y this term to different cases of L

lﬁ ,punishment, in Spite of the differences that these different

Tl AL

};}"cacns of punishment may exh1h1t.'e tygg;;5“;~,j‘ffp;'Yf,;:j;5}77
fﬁ. Phi]osobhica] disputes concerm{ng the correct defini-;_“fh

tion of’"pﬁnishment",centre around questions as to the nature B

Loffence" for which a punishment can be imp sed If a\;;}”ff

’7, that someone was punished for somethi'g he did not do? Nhat

exact]y are the "inflictiohs" that cag pro e

1riy be. described
'f as- 1nf11ct?ng a pena]ty? Must a pena]ty be physf“‘"""”‘ o

desired state of affairs“be a]so a case in point? .Ihen we
ﬁ; must ask who ahd under what c1rcumstances,\can pr0per1y
be said to exerc1se the authority requisite for imp051ng a -:

penalty? The d1ctionary meanings of "p nishment" Quoted in'?

the beg1nn1ng of the chapter. as now can\be snen, do not by«ﬁ

themseives enab]e us to"answer these and simiiar questions

" b




JwD Mabbott 1n the prev1ousiy Mentioned articie /*%jff?

W"Punishment“ of 19391 offer? ah acg%unt of punishment where-~'”‘

f jby 1t 1s "a pureiy legaT matteT“.’and oniy a criminal who vv”:

'4anhas broken a 1aw can (logicaliy) be punished His paper'iS. 8
97;{on the wnole, concerned with the defence of the retributive e

.f;{theory Qf the jfstification of punishmént

;as he asks '“under

0

circumsmances is the punishment of some particu]arn ,w,,m;m

Q

[fﬂfwh

'encperson Justified and why?" Mabbott conceives:of punishment

;‘das being 1ogica11y connected with 1ega offences, and not

jthith what may be genera]ly described as soc1a1 and morai

: }wrong d01ng

’*nMabbotd\ | | e .
Q;;iq13f7?f means a-man’ ‘Who_ has broken a law, not’ﬁibﬁd man,
o ancTinpocent!, man is aman-who .has not.broken the -

: ,;alaw in-connection with: ‘which. he s -being punished———”’

'* 'though -he’ ma) be 'a bad man-and have .broken -other: Taws.’

7 Here I dissent from. most uphoiders of :the. retributive

.‘jgd‘;theory el from Hegel,- from: ‘Bradley, and from: Dr ‘Ross :
"-,¢1They maintain that the essen~ ai cdmnection* . one

T | L“;fvu'aPPEare" Mind, Voli xiviii, N 0.
5(1989) 5 pp 15§ =167, Reprinted i “H.B. Acton (ed ),yV:"
1"Phiiosophy of unishment, Ma, 511 PR N

j;igsg ppx_39_54



“aﬁﬂfinds a "ﬁundamenta] difficulty“ with the k1gd'0f theory that
’"It takes

L e
DR Sy
RN

““{connetts punishment with moral or soeial wron‘s

Hr:'t"° to make a punishmgnt", Mabbott writes, "an
e AL Y ] ."-.d"'

o social\wrong 1 can find no punisher" 4 He the refore f}fﬁ*fg

B .ma

for a mora]
/

xéyfthinks that a proper case of punishment can ari e only with-n“
————4n—a /whnﬂe—set—bf C1rcumstances“ wﬁ?ch may be descrhbed as

a "legal system“ In a 1ega1 syatem there w111 be laws (he
>nuﬂmentions col1ege ru]es as wel]) to be»observed,vand there B
]Jf?will be d15c1plinary officers to see that laws and ru]es are uf
?fobserved When .a, criminal disobeys a ]aw, 1n Mabbott s view*'?{

] h'lf", that 1s to say;'he g,n (lgg1cal]y)

he "br1n s_;iﬁf_;j
;fﬂbe punished Breaking the law is thus a log1ca11y necessary

if%xcondat1on of pun1shment He also contends that nothiﬂg more

;ffﬁs "necessary to make pun1shment proper"‘;
| Mabbott s accqunt raxses two dist1nct but_r ltu.,t. s

T _9 B e ‘_‘_1“':

:J}quest1ons one concern1ng the prec1se nature of the sorts

\gfment ‘ On both these quest16ns Mab_{




offencesq and also to ho]d that ‘hesstate Cannot punish a

fﬂ~ person for bhe mora1 offences'g_;‘moral ones._ The offences h
must have to be Iega] offences in order to\he punishable ’]EFQ

These appear to be thé reasons for his 1nsist1ng on a legalis-au

———~ttca11y restricted meaning for the term 'punishment' rf md::'fﬂ

Mabbott s paper has been subaected to cr1tic1sm on seueral

K4
. .

e : ,
po1nts C W K Mund]e argued for examp]e, ,5,”;1\v quF

jk;'.; f?Slnce Mabbott . vers1on»of this theory is not: based ,
7 on moral- princip]es, on what, we.may asks is; it R
.- based? [ If it_were' defended as..a.-tautology, -on the = -

ction..of pain -

<. v .grounds. that punishment' méans‘-'inf
e foral 1egal. offence its weakness.would. be trans-:

Lo parents for it is ve?, common 1nge d for parents. o o

;,“:teachers,-clergymen, etc s to - describe as ‘punishment’ '

- .the infliction- ofwpain. for moraI'offences Wh1ch are’ N

*gnot 1ega] .0 fences 6 R ti=;‘ .

,\.

Y e '.,;.v.-

Antony’Flew undertook a detailed phi]osdphica] analys1s
'f;of the mean1ng of punl hment In his account of pun1shment
f,in the pr1mary sense, FPew enumerated five different posi-;e'
fitave e]ements, v1z., (1) 1t must be an ev1l or unp]easantness

'f‘to the v1ct1m, (11) it must be for an offence,;(i11) it NUSt

y;be of an offender, (1v) 1t must be éhe\work of persona] t*““ﬁ'ﬁf

»fagencﬂbs, and (v) 13 must be 1mposed by Virtue Of some e

' spec1a] authothy'

B I o ‘: N R R ,' X T B ‘,‘ EPTE P
Coag o o R .
]

» Q w K Mundle,j"Pun1shment and)Dese,t;; Ph110sophical '
uarterly,, Vo, -iv, No...16. (July, . 195&) Reprinted in.. . .. -
“H‘B“muctgﬂ*(e 2 EQ- Cit - RP 126 =77, Ita11cs not.in: or1g1nal

SEE 7 Antony Flew, “The Just1ffcatiod_of«Pun1shmentW P "';‘
sophx, VO].-XX]X, No. 111 (October, 1954); pp.=29 SV ;
Repr1nted in-H. 3, Acton_(ed ) op: cit=“"ppe 83 102 reference
to. PP -85- 877 o j T T e
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Lo we should not 1nsist _that-it (punishment) is .

"% ..  confined t§ legdl or moral' offences, but instead allow

m;;a,p.the use of -the word in connection with any system of

e a550c1ation, etc.8.

) - 0

',.In his reply to Flew s paper Mabbott stated that he was 1n

EER

Flew added two negative criteria, one of which was that o

‘rules or lTaws -- state, schog], trade union, trade W*_.‘

- substantia] agreement" with FLew s criteria for thexstandard

Ef:ease (or primary sense) of pun1shment And, on the negative 5:

criter1on seek1ng extens1on of the meaning of punlshment ;fv?

Lo
oo

_i_“’qu\oted above, Mabb&t qoted

’,‘J,.‘F]ew adds pun1shment 1s ‘not to be limited to the
. .state.. Any ru}e making author'lty or%ts agents can.

rf‘r1ght1y be said.to punish.. Penance and" excommun1ca-i.f

'*.rj_t1on, expilsion from club or union, the chasti?ement
" of children by parents or teachers,\ the 'Penalties’ .

“.ard-use of 'punishment'. 'l am not sa. sure about this,
. vfput I do not think anyth1ng serious depends on: 1t.9‘ |

dbbott 1s clear]y sh1fting from his earlier stated position

i wh1ch ‘a person can r1ghthx be sawd to ﬁe pun1shed must be a

f-]ega] ru]e or what we ord1nar11y understand as a law enforced

byﬁihe state or state regudated 1nst1tutions A person may

£

be, as often is the case, punished by bging excommun1qgted

or: severe]y ostracized (i e ,‘denied certa1n r1ghtstor pr1V1-3jf

leges) He may be punished for V1olating a qhurch rule, a

caste or commun1ty practice,‘and the like, wh1ch may neither

(o R : e
P - .:,._-., " .,‘_ et be e ] - D et :..‘;n.“, B T ,A.; i e el e ..', ,,‘ e S T

—

'57Tf"‘j§811b1 : p 87 wtadw}“flmh"-Hf331”47°fiﬁi7‘7}}*53”f'f”
Lo 9 J D, Mdbbott,,"Professor FJew on’ Punishment“;Vf lo- ,:f,
. so h ,“(JuIy, 1955) Repr1nted in H B. Acton (ed ), B elt:,

"‘1n games,. are to be 1nc1uded as exa ples of the stand--‘

fo o -
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[ ;abe covered by a nation s stated laws nor be enforceable in “":

',*ia court of law Also the matter of chastisement of children X

____Jegal_oﬁﬁences—vary—from—community*to*c‘mmunity and even

by parents and teachers - W1thin certain limits -- is in f\\ a
|

. ;_many societﬁes left largely outside the scope of law and law-..

_enforcing agencies.. Though moral offences which are not

~

among families within any giVen community. we cannot say that g

persons are not punished for Violating a large body of rulesff'

~_.which are enforced by communities, associations and families, o

j‘rules which are not strictly legal ones. If. on the other

- e

'hand this Targe variety of informal rules are claimed to be
.legal, then the meaning of the termf"legalf will He made too '?

IW1de to ‘be of any 51gnificance .‘ﬂ{"'

Mabbott s “l091cal and legal" account(ff pum};hment

din the 1939 paper came under: sharp attack on another point

Miss M R Glover 1n a "Note“ in Mind of October, l939 p01nted

'f'out that 51nce\\aws ihemselves are subJect to moral assess-#”

n

: S
"-“ment, a: sharp distinction between lega41and moral 9"11t may

,g{has some bearings on the concept of punishment itself

" C w K Mundle states the'tase in the following way'b"

i_npt be easy to‘sustain. Though this has directly to do with

_5the moral Justification of legal penalties, the dichSSion f

- Ln .

'rIf Mabbott claimed that punishment for a le Y ~offence
-is ‘alone and is- “always- morally justifiable, 17 could"
~not- agree," since, apart,ifom its-arbitrary restriction o

.~ of - the meaning of : punishment'; ‘this. view implies that
.~ the ldw" of _the land is. our: .only- criterion, or-at’ any S
Airate our GT%imate criterion,_of moral Justicele Eoe

~ ‘ j:é:f ~v‘ PR R Lk
]0 C w K. undle‘ Pun;shment and Desert"; in H.B.
(ed ), op ci t f el g e SN



"A.R. Manser. in a paper. entitled "It Serves You Kight“ o
f,raises a: similar objection to Mabbott s 1939 position I.

Jf%,f --of -the rule, for the retri

, o
It is the wrong that i Eortant. not the breaking
utionist; by. confining:
himself to cases ‘of breaking rules, Mr. Mab dtt is
ta]king about something very: different.. :

] i Sy . : s . 3 . o, . . . K . .
i T . : ’ o Co R R L] .
\( . ! Ce P . v Lo e e e . S o, . . \
LR X . T . v | c . ! . .

It may be nemembered that Mabbott 1n his 1939 paper c]aimed

that "no\hing more“ than the\breaking of @ ruje was. necessary

'*tp makeopdnishment "proper“tl However, in his“i\ier (1955)

account Mébbott seems to shift his pos1tion on zhis point

‘A

‘as we]] He now maintains ‘that punishment is a prima facie -

| mbiigation of the authority whose law is broken *But there L

may be ;ases where a iaw or. a 1ega1 system is so nepugnant \\

to mora] agents, that such factors may or must overrig? any

' demand on the authority to punish the breaking of a iaw

'h"punishment is’ anrethicai c]aim

'times be a duty“ ]2 By admitting in the same context that

“'13 he a]so seems to modify

é

_"Sabo&age from within a system", he now maintains,_"may some-; ;

‘hIS ear11er p051tién (a) that there cannot be any punishment.3,'

fiegal authority may refuse to administer punishment

';v_ xkii

* ' I

for moral offences which are not legai offences at the same

3

,ﬁ;time, and (b) that there may not be mora] grounds on which a %

. -~

7o \“\J: ', ST N

N A

142 (October, 1962), p 301
L 12, J .D. Mabbott, op. £it. (1955), ;~¥23;¢ﬂ*

| pEl Ibld‘- p 124 ol -?5xae”':iffhév?f e
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The foregoing considerations indicate that there are

difficulties in conceiving of punishment as. an activity that“

‘ (takes place only within the legal context In ordinary dis-fL;

% course, for example, we use the word "punishment” in a broader )

sense to cover infTicting penalties for offences of vari0us f-f

~.

————sorts———ﬁagainst“the law, against some explicit ru]es set by
schools, clubs, and other organizations, and against the |
) more informal moral standards of the family or a community
. Again, an offence can be something a persoh has done or )
| failed ‘to do - something forbidden or required ~- by an
o appropriate authority Thus an act of commission 6forbidden
by law, by rule. or by a persoﬂ in authority) or an act'oj/
% omission (failure to perform in a mahner appropriate to one s
function and responsibility) may- constitute an offence in

,a variety of c1rcumstances Similarly, our. notion of autho-

1ty oF one who has the right to punish varies with the nature

of«the offence involved _ However we do think that the v
3? authority is some person or some 1nstitution that has been"x.

accorded certain relevant rights and responsibilities 15A377f

Judge punishing a criminal, a teacher scoldif\ a pupil, a {if
': parent chastising a child ﬁpr offences of different kinds,

can claim to ac%ZW1th the authon*ty.a'

1

very fact of being placed in’those pos?tions ]4 This will

“a v . L .. L e

- contexts, .can be carried out -on, the basis of sociological
'jinvestigations and: considerations, but that is oUtside the
,hscope of this thesis

iy

'forded to them by the ftiif
no doubt distinguish an act of punishment from.,hat of private

S ]4 A more detailed discussion gf what lS normally re—-f ﬂh}
:lgarded as an offence, and the nature”of. authority Adn variousﬁ=;':

W e e g ,,
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2 vengeance or’revenge. for an act of*the latter kind is 5i )
‘ carried out without any authority whatsoever. However. in
. spite of philosophical disputes about the preqjse nature of
'i; what'“offence“ and “authorﬂty" will mean in‘the context 9f
| nishment. one ooint seems_to_emerge_qu1te_cjﬁarly_and_is_____e

. Ve
. accepted by most writers on the subject' a punis ment is a -

penalty which can be inflicted by some persodhor body with ‘;

authority on’ an offender for an offence. This has'tradition-

ally been taken to be the retributive meaning of‘"punish-- .

.
LI

ment"* and in my View,.it represénts the Central meanrng of

e
S

the term

I A R [ . « o ’ ,.i

..

N : Now,/if wrong doing of some sort and)punishment --ftﬂ
according to the core meaning of “punishment";-- are insepae~
rably connected we seem bound to consider a difficult} that
is said to arise from the fact that statements like "He was
punished for/sgmejhing he dld not do" crop up in rd nary —_5‘l3
discourse on punishment in various contexts It is indeed

', easy to see why phrLses like "punishing the innocent" seem

e

: Nk
tolcreate a special problem for the proposEd définition of

"punishment" sint% it requires us to say t at ahperson is.;.i

subaected to punishment for an offence and: for ro other reaiiﬁﬁij
son. and not simply to deter him&or others from committing -
offences 1n the futurevor to reform him.w It is,/thereiote 3;

not surprising that a number of contemporary philosophers.
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y?who accept this mean1ng of "punishment"i have addressed,them-:]i,

f

“\selves to this problem arising fnom a fact of 1anguagejusa§e

Accordtng to Mr Anthony M. Qu1nton tﬁg verb 'to punish'

\jis a performatory word like 'to promise Thus,.'L am pun1sh-

_ 1ng you for somethﬁng you have not done ,-- 1n the first-

‘;;1ng on him. 5' In other words -so 1ong\as "they pﬁnished him“
‘tis a’ report\\r description of what thelprescribers said, the.y;jl
;gstatement “they punished h1m for what We d1d not do“'is "per-

fﬁﬁpunish" is;”e
h‘we assume’ that they are a11ke then as K E Baier*points out.x;,ﬁi
1;1t-wouﬂd imply that mere]y“to 1&{ 'I am pun15h1ngp

‘f:were to pun1sh you,vJust as 'I promise you'

:"-'11-"14 No. 6 (June 1,1954);, reprinte.d An H.B. Acton:{e'
,j:£i£5% pp 55 64’¢p 60 T e *;hnaj

';to do something W

;tive of. th.
'they said '}l7",

*‘punishment inethe f1rst person. e g.;p”I punish you ’fﬁBut:}[j*“:

*Quinton appears to be mistaken 1n assumjng that the verbe“to ﬁ'“

4 ..

“person present use, wou]d be Gs absurd‘as saying ‘I promise

‘?}115 not “in my power HoWever, 1n his

: v1ew. 1t w‘ld bg PY‘OP'er to sa,v'“ "they punished hhn". 1rrespec-

‘ .

'fectly,pnoper“; becauSe, on Quinton . view, the use of punish-”f-

a

ment in the third person non performative sense doesepot have

"tq satisfy the Iogica] cond1t1ons necessary for prescribing

®a

,performatory word Tike thezverb "prom1se.

‘Ou o n . c“

1s tofprom1se

TS Anthony M Quinton, ‘6'
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you. p Baier suggestsuthat Qu"‘on s supposed use of "I

' am punishi%g you Lo cou]d t best mean:"I am sentenc1ng (fjf

you“, but th1s offers Quint n no help s1nce saying just that
wou]d not actuale be punis ing but mere]y sentencing some-"-gf '

R

L o
oné‘a And to say ‘T am sentenc1ng you for someth1ng you have o

Y

not done 1s not, absurd It 1s conceivab]e that a Judge may

-/' .

e

disagree u1th the verd1ct of the Jury°("gu{1ty"), but st111

feeF\obliged to passjon a Sentence as . the verd1ct reqd1res

;' Baier argues in th1s way that to say "I am punishing "f@
".you for someth1ng you have not done" s not as absurd as tg

;" say "I prom1se you to do someth1ng which is not 1n my power.» S

R

ﬂ "It need not be absurd at a]]" he»says hSrhough he argues Jff.h;f
vthat’pun1shmint "1sﬂ)ndeed of 1ts very nature retr1but1ve" e
j.e » We. can ot pun1sh someone who 1s found to be "not guilty"
‘1‘—L he seems to be11eve that someone may be pun1shed who has
been "found gui]ty" wwthout béing actual]y‘guilty Antony

:f Flew, 11 é "postscrlpt (1967)"'appended to. 'v earller paper ,Aﬂ

(1954) 1n the Acton co]]ect1on appears to agree general]y

u—/“ .

i

,% w1th Ba1er s ana]ys1s However, 1t may be worthwhi]e to ‘
rh.state br1ef1y what Ba1er found ob3ect1onab1e 1n Ff?h s origi- ;fff
| na1 paper on the questﬁon of punish1ng tne innocent r-:a jﬁqhﬁ}j77
p01nt F]ew conceded 1n h1s "postscr1pt“:': R

S F]ew argueﬂ 1n his 1954 paper that one of Mabbott sa"ﬁff;;g

\“

: "1"16 KQE Ba1er,'"Is Punishment‘Retr1but1ve?“, AnaT'sis,'
Vol 16 Now 2° (December, 1955), reprunted in- H.B.“Acton

(ed ), gg c1t 5, pp 130 13@ a]se p 135 Ita]ics in: originalg i
- {a.. AT Av SN ‘,’d ST , :
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ﬂ,and 1ways retr1but1ve 1n the def1n1tiona1 sense. He ma1n-;“ne ,
"?tained, on . the other hand that (1) any systemoof 1nf11ct1ng "(

¥

| "punishment on: 1nnocents or scapegoats cou]d not proper]y be

.ﬂ,described as a system of punishment however, (11) "1t wou]d

_be pedantic to 1nsist in .S ng]e cases that peop]e (log1ca11y)

'-fcannot be punished for what thex have not done;-

QWOrds, Flew attempted«to exp]ain away the puzz]e by c1a1m1ngf'_rit

'"]7 In otherﬂg .:@

;:that pun1§hment of an offender for an offence - need not be_,afh

"ftaken to. mean that ipis is a matter of un1versa1 1091ca1

7¢neGESS1ty -- but should be understood on]y as a matter of

tf“necess\ry truth in the great maJor1ty of cases ) Baier.'“V"

”ment on scapegoats cou]d not be proper]y ca]led a system of
-rpunishment at a]] d1sagreed w1th Flew that a s1ng]e case of

”*p1nf11cting unp]easantness on an 1nnocent scapegoat as such

o

i

wh11e agree1ng with Flew that a system of 1nf11ct1ng pun1sh»”f;j;

fCOuﬁd be a case of pun1shment | In Ba1er s v1ew, the contrast L

“‘@between a. ystem and s1ngle cases w1th1n the system 1s m1s-gfgf;‘

‘ .1ead1ngv-- for whether a case of 1nf11ct1ng unpleasantness’i, '

";ns a case of pun1shment 1n the proper sense 1s not a matter;;‘ .

“jfof stat1st1cs Ba1er recogn1zes that Judges and Jurymen canﬂf;ffg

&

;jbe corrupt and very 1neff1c1ent there may be. as there cer-fj“

7[ta1n1y are, cases of m1stakes and ghastly Jud1c1a1 errors.

_i'rule“, and therefore, not punishment,1n the proper sense

A7fHe writes

gfpltaljcs 1n or1gwna1 7

jbht these shou]d be understood as cases of "breach of the E

P e

]7 Ahtony Flew, QRZ cit.
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_ Not merely that Judges usba]iy, but not a]ways, dis-”.g.ﬁ
‘ - ‘charge the-accused when he tas: been found Ynot". guilty
““4‘ . but that- i's their job or duty. to do.so.:’ If, after. oo
‘ “the jury” ‘has. found the -accused: 'not- guiity “the Judge€~:*
-says, 'I sentence. you to . three ‘years +hard 1abour B R
’ +this. is:not just an.unusual case of punishing the man Lt D
S who iscinnocent; but not.a case. of punishment. at-allv ...,
~'And here 1t wou]d not - on]y not be pedantic,. let alone: .~ -

wrong. but—perfectly—rtght—to—say-that—this—case—was
not a- case of punishment - s i -

In a]i this Baier seems to be right However, what has beenfc

‘_.said so far about Baier s own account of the meaning of

"punishment"; 1nciud1ng the citation of the foregOin’

,f he cai]% a who]e game" con51st1ng,of several}stages, such)]aff“y
as, ruie making, penaity fixing, finding -

. gunity verdict pronounc1ng sentences,-‘u;.hi

f"ing punishment The last act, admini:éering or infiicting |

‘. punishment cannot be performed wﬂfiout going through the;:}fff“i

#V entire comp]ex procedure., (Baier admits that these aCtIVI-}E,{:?f

ties may take rudimentary\forms 1n cases of parents punishing

their children ) If in fOIIOW1ng the procedure?one 15*,‘

Baier contends (as p01nted out earlier),

Q"f&:But atsthe same “time, someone maybe’ punished By

fﬂ”;ﬁ”have hardship 1nf11cted on- him -as punishment, - aithOUghg
D heswas guilty of no- offence, ‘since he ‘may. have . been ~
W e found: guiity.w1thout eing guiity wFor all: judges

a some are c‘orrupt.

‘3urymeh are faiiib]e

- E Baier _g P
For Mabbott“s cr1t1C1sm o? Fiewf)

(1955), PP




3 . It wili be ciear that whiie Fiew triesjto‘ﬁ;f;p‘,

'“f;roblems about saying "he was punished for somﬂthing he did
i??not do" by assuming that the retributive mean'ng Of "P“"iSh'~
‘Agment" applies on]y to the system of punishment as a'uhoie and‘r

'ffnot always to individuai cases,‘Baier s anaiy51s relies heav1- 5

";]iy on what he cails "the constitutive rules of this whoie

! game .egfcaiied punishing or'administering punishment ‘ﬂ "2°f?;{

f

if?One of these ru]es 1s that for someone to be punished, he
757must be»ﬁound guilty But/th15 defi"it‘°" °f Punishme"t’:i; ;
ffas K G ~ﬁrmstrong rightly/points out w111 inciude not only ‘
7ﬁ;“everythihg that we wou]d ca]] pdnishment, (but) a]so

u'ﬁthings we wou]d not ca]i punishmentt, Mereiy to go‘through

:s;not enough ta cons itute ag"
" .:\' nf

tffthe movei of the game |
~fﬂcase of punishment “21 IteiiJQUIte conce1yab1e that a:persq

i};despite h1s known 1nnocence, may be subjected to a11 the for-




€f1mpossib1e to distinguish

{prlanned and de11berate 1nf110t10n of unp]easantness by H

fﬂauthor1t1es on; scapegoats On the question of "pun1sh1ng  t;i2:

fﬁithe 1nnocentu’f1t must,@e po1nted out, ?he_mater1aI correct

I’Y Sy

j7ness/of 1nnocence or gu11t 15 rea]]y the p01nt at 1ssUe J_”ﬁﬁ

It can be argued, as K G Armstrong does, that "He was

fftpunished for someth1ng heid1d not do" can Qg understood in




w1th which}fhe g1 Y :
_the strong’ way would" be compatible would'be’ one whit
- t:a he ;nflictipngpfl_;ujg noas

bi1osopher |







fﬂyonly an'ther name for "revenge"‘“one d1ctionary:meaning of
g nes

5f} revenge:fi”~"to‘1nf11ct punishment or exact retribution for

fifan 1nJury. harm,_wrong, etd , done to onese]f or_another"‘N\ff

TifO U D Nh1le there may be some supporters of,this concept
‘ b

ﬁ;{of %un1shment who are u{nd1ct1ve or who be11eve in 1nf11ction

SN i
‘1%of pa1n for pa1n 's . sake, it will, beua migtake to assume that C

’thhe 1ogi;a1 meaning of “pun1shnent"'(as retribut/bn) must&j

;f;necessarqu be 1nhumane’or barbarous

~‘;an unpleasantness to ‘the. v cti
or. 'unp]easant-
1 n4of*f]ogg1ng and:
Perhaps
f. th




'unpleasantness‘ as "w1de terms to cover both physica] pain

'-',:1 .
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~and mental suffering\" In Mabbott s view, punishments nowa-,-jfif

"r L

days do not 1nvolve aff]ictions of pain or suffering, either ”nﬁ"

phy51ca1 or menta] Ihe word "ev11". in: his opinion. is ;2f;fj

rather misleading as 1t carruaf too much mora1 fiavour

In keeping with the trends of the time, Mabbott beiieves he 53]51

o

‘f.can also weaken the standard obJection against the tradition-«d‘“

a1

to evil He argues that punishments nowadays are not inflic—w*;f

tion of p051tive pain but

,,,,,,,,

retributive notion of punishment that it on]y adds evi]

~z

, :‘ R

.v N ,.‘,’

;;[;They are the eprivation of a good Imprisionment SRS
. and.fine are depr1Vation of liberty and property The f%*;
;jm,fdea%h sentence is’ deprivation of: 1ife,.and in- this’ *.u~nlh
~ﬁ}@jextreme .case.every: attempt i{s made to exclude suffer-
’“aw;ing.... .It.may: be said that this” does not. affect th
oo mental. agony of. awaiting ‘the end. “But. again the ‘aimh

. of. punishment is notto cause mental agony.  If. it

':*“tw re so, -delay in execution would: be: de51rab1e and: the

r\

Mabbott goes further on to say that

wghting period wouldi'be the. punishment But :detay -ig
"defended ‘on: the ground that time must be given for an
app1ication for ‘a repr1eve.25,;,z. B T T

The wor]d 1Su:ﬁworse place the more ev11 there is in ;:VTQSi

it But it does not séem to me’ ‘necessarily, a‘worse: .

’“qplace whenever ‘men-are. deprived of something they" wouldp,j“;
~like .to’ retain, and this is the essence of modern ' U
'%‘_'..",bunishment,gﬁ RS A ST Lo o
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, ()109 Of "punishment"fl

L "'~7/ R E I 5*"HZTE wu.m'}fﬂff
1n peno]ogy. and the attitude of public at large concerning E

the methods of punishing do not)in any way affect the mean-'fw

The core meaning of “punishment“'is that itvis a pena]tx

. o

'"*f?{different contexts will be ca]]ed punishmenxs in the pr; osechT

'yfff?sense For 1n aii of these cases, irrespectiVe of'

- fjfthe centra] meaning of punishment are present. ae

1nflicted by an authority on the offender ror an o rce‘.-

' As we have seen eariier that offences (acts of commi si n or\

:!1 omission) in different contexts; 5uch as 1ega1 crimes, mora] u;ef

rong doings, vio]ations of club or schoo] regu]ations or of .
family ru]es,‘etc ; take different forms The penalty imposed;dg7
for each of these offences a]so varies according to context i.“
For the same kand of offence different 1ega1 systems, socie-d-V'w
ties, ciubs, school systems, 11br ries, famiiies can, as they
usua]ly do, 1mpose different penalties Penalties may a1so
vary in a11 these contexts W1th the assage of time and w1th Ef}
changing trends»i Ih\many cases, here there are no fixed >
ru]es, or what ru]es are there are fiexibie, different per-"m'“'

sons 1n authority can impose different pena]ties We know v~hv‘“

some professors refuse to accept term papers when a student

?;:‘ fails to meet the deadiine, while some others wi]l accept themf}f

2

'ff;ﬁbut give the student a somewhat 1ower grade or mark 1t morelf'"“ﬁ
-5£fh{str1ct1y 51nce the student by taking 1onger t1me to finish

15]: ithe paper what he a]ong with others were entitied to, has”‘F,i;;J

vffﬁ;ibroken the ru]e when genera]ized.tﬁii these pena]ties i‘ifsi g

':”i§Circumstantia] differences, the e]ements whdhﬂfj'lithfit
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. It does not seem necessary for our present purpose nor

-nris it possib]e to affer an. exhaustive Iist of the many forms

f penalties may take in various circumstances.‘ However, it ;{l
pfshduld be indicated that imposition of pena]ties in. the.form _\
___of_physicelspein,_mentel_suifering,_deprjvation_of_Jiheetye____;;
..(by imprisonment) and of property (by fine), expulsion from

vpa club, schoo], church, or other soc1a1 organizations, mora]
'f“reprobation, blame.27 censure.‘criticism.28 social ostracism, nfd
’f[detention after school hours, sco]ding by one in the p051tion lv
fghof authority, chastisement and disc1plinary actions of various ;
:b;kinds. etc.,‘when they affect the 1ife and conduct of a person :

when he is subgected to one or more of them may be considered

{';to be cases of punishment consistent with the definition of
.:f"punishment" formu]ated earlier Further when a person comes ;“
‘Tcto acknow]edge his~own wrong doing, and brings upon himse]f
(on His own authority as a mora1 agent) remorse, se]f«b]ame, -? .

‘gnself cr1t1c1sm, and penance --,that 1s what the 0xford Univer~:djf

\ .

L

. ,v

R 27 For a discus31on, see, S I Benn, o . cit., PP 325~ yoru
: 341, and J.E. R.-Squires, "Blame", Philosophical"ﬁ*arterly
Q(January, 1968); reprinted in H.BActon (ed.), o c1t.,;
. ’pp.204-211. ".We blame the person we-.'nish butg rom m this.
<"1t -does not follow’ all-‘cases of blaming wre_also cases of . RS
v:/puhishing., A]so,npuniﬁhing requires some “authority but biam~,w~
-~ ing.dogs hot. Furthermore, we ‘blame weathér, icy roads, etc.;';ﬁ;
“but ‘punish’ on1y persons. - However, when b]eming of ‘pérsons: v
co.results in their being deprived of privileges, it becomes
uﬁpunishment Gy e - S

.:j»m:w,zs See, John Charvet "Criticism and Punishment" Mind
;,;(October. 1966) B]ame, when applied to human conduct, seems L
- .to.go” beyond judgment or statement, and constitutes criticism._;_“
?,iCriticism is always:an attempt to secure "correction" ' See, '
H B Acton (ed ), gg cit 5 pp 35 36 R
-\.“: st e )
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‘i“sal Dictionarx,ca1ls “the performance of some act of self-e. L

7.'mort1f1cat10n or, submdssion to some penalty" - these can j;‘lf“ﬁF
., . Lo T

‘7fbe regarded as cases of punishment. In these and simi;ar 55,;°4

"'cases. the ind1v1dua1 1s’ not onﬁy recognizing his own . gu11t

‘.iand acknow]edg1ng himseIf as an offender, but a]so undergoing

fffunpleasantness or depr1v1mg himseIf of something/he wou1d ;:?:tf

otherwise 11ke to~reta1n. 3"1 am\punishing myself" (or in ;/a JREEN

:7xthe thtrd PerSO" “He 15 Pun15h1ng h1m5e1f") is net meanandiess'

| A person may, however,fbrihg punishment upon h1mse1f e
f;for other reasons as well une}may seek protective custody

| "fto avoid p0551b1e reprisa]s from enemies, or go to Jail by

"\t

SO TN Lo
h;committ1ng a crime 1n order to avoid a more acute misery.;‘yu‘ L

'

'f:An examp]e comes readily to mind Some years aggion a bittér-

fEdmonton

ij1y cold winter night a man found h1mse1f in downtown\
n an unendurab]e situation with no\\lace to go for“she'ter,r;fjf

fﬂ;He waited for a’ police car and when one camé by, the man
'7uesmashed a’ store front w1ndow S0 as to be seen by the pdT?te/
?{;men 1n the patro1 car., He was arrested and ﬂocked up for the
*f f\'uthe ‘

”fi'consequences were what thws man desired and ekp cted from

“fnxght, and was 1ater brought to tria] Now, even

o sl

'~¥our po1nt of view,,this would be a case of puntlhment.p It h;;
PRETES L . . 1 A :Q':ﬁ1ega] categohy L S o

:ifand even 1f the Judge treated him Ienientlpylater 1n the S
m atter of assigntng the penalty (I do not know), the defini-',fﬁp
'3ftion of punishment is not logically connected with the gdod

'V?%temporary or permanent that punishment Wi

:id“offender
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Another point requires brief consideration. If punlsh-:‘tﬁ

‘-4

T; mént\hs a penaity, can we say that a person is punished when

he is notjaware that he has been penalized? Let us tmagine f;lf’d

the case

f_ some unfavourab]e information in his career file. If the

) wonder why he d‘d t get it He might wonder. for eﬁampie,.fﬁ;fi

:a person a]ways know that he is being in fact punished? Or,]:

7b}1n other words, can we say 'He is bedng punished without know--ff;

%fhaveugertaiﬁi

77wu

fa schoo] teacher who was considered for a pro-"ji;h“'

N
motion by the School Board but was not promoted because of

'nv L
B

'\.

teacher was aware that'he was being considered for the promo- ﬁ

tion, he wouid on belng refused the bromotion, certainly

'Is it Sossib]e I am being punished for something?"'But
suppbse,lour teacher was not ambittous, and was not even aware
that'his case came up for consideration. Since he was not iwffh
eprcting a promotion. the confidentiai dec1sion of the "}'f;;
Schoo] Board de not giye him any fee]ing of pain,vsuffering. v
unp]easantness, or deprivation of something he would ha?e

11ked to have. Was he then. punished? The question is. must

PRERETN

ey

}

y re R e

..eopie‘are'punished withou¢

"g";tﬂilhea



' meaning of the term, (31) there is ‘o’ logfca1 Justfﬁication

- for’ treating this definition ofbpunishment 1n a narrow -ufgg;.

«

]ega11st1c way since the meaning is appropriate to cover

ft.many ordinary uses of upunjshment" 1n different contexts.

j:3(1ii) the definition can easily cope w1th any alleged dlffiff:jf
ff,culty arisimg,out of troub1esome ordinar;iétatements 11ke -

: R
fVﬁHe wa punished for something he did not do"° (iv) the pro—¢.~ ‘

;u:posed concept of punishment need not be barbarous, 1nstead

f?t1t 1s logica11y quite consistent Mith a w1de rangemof pena]-;f.fﬁa

-p”ties or forms of punishment including remorse, se]f criticasm,.{;f

o . -lw

iiiand penance, and 1ast1y, (v) 1t may not.be 1nconsistent with .
"»vthe pract1ce of pun1$hing pepp1e without their being aware, sﬁf;ﬁ

that they are, 1n fact, pun1shed “=T’¢j_fQ;_‘i*‘fif]tft”ng_;ﬁg



f,the meaning w1th which we4are ooncerhed here is“one Of “showL;

. ing something to beaJust ridht “or proper“ (0 v, D, ) This

.made in any area of intel]ectuai oE@ration as weli asvin

has many varieties.: The demand forgaustificatnon can be '?YT:QJ
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On Moba] Justificatian uThe word "ﬂustification“;,as :y
e e *“-' ‘ n T
any'd1Cti°“aPy wil] revea] has severa1 m@ﬁh1m95~, Hewever,-ef..

e

-
e,

Z.e‘

&

-7nay be taken as the genEral meaning of Justification which

o, . . "Ll."‘:

[

5.

‘that‘of soc1a1 practice. If confronted with the question

1i“w1th what Justification?“ a Euc]id wii] rep]y by aéducing

‘ga derivation from axioms, a—phy51cist wi]] offer a demonstra-ﬂf.
.d't10n,(an arﬁhaeologist williwome out with some "disqoveriesu
: a hiStqrian wil] cite'%bcumentary evidence. Inpother words»fffﬂ

7ﬂhquestions.such as‘"why?" '"With what right?"' "For what rea-f.°

son?" arise not on]y 1n mora] or ethical discourse coneern-fﬁ5

‘5fing SOtia} practnces but a]so in dascourse of other‘sorts,
affincluding the discourse of pure]y theoretica] or intei]ec- ‘
"itual operations. And Justifications in the 1atter, in doing;;ft

"7geometry,;history. etc., are themse]ves theoretical reasons.fnyf

They are not mora1 or prudential reasons,.”‘}i;ne




»

cae
LW

al] forms of de]iberation. that is, when we are not absent-

-

m1nded or: be1ng carried away by passion or under hypnosis

or the 1nf1uence of drugs However, the use of the word

o \ ~\' k

""reason“ occurs 1n connection with°different activities ?or

different purposes The same sentence wh1ch 1nc]ude the word

?° "reason" may be used in different act1v1t1es,vbut the sent-

l ences do not serve to pose the same quest1ons or make the

same c]adms It wou1d be easy to show what I have 1n mind

by po1nt1ng out the different use of the word "reason" 1nfﬁ535¥

..

cases where we wou]d most natura]ly be ab]e to rep]ace 1t

by (1) "exp]anatIon" but not "Justificat1on",:and by (11)

R

'o—"Justificat1on"“But not "exp]anation".; If we ask an 1nd1v1-i”f

.1h
x,dand what 1t was, this may be interpreted e1ther as a request

dua] whether he had a reason for act1ng 1n a certa1n mannqr

-_ffor an exp]anatlon or a Just1f1cat1on These are d1fferent

‘«wsorts of request and d1fferent cons1derations are re]evan@’if*7

l

'Qto meet these different sorts of request In explanat1on

’1fwhen we use the word "reason".1n express1ons such as "His

f} reason for do1ng x" or "Tne reason why I d1d x", what 1s

ffta] way of speak1ng) the agenf to do as he d1d

HQuse 3 ]967 p 41

1 meant 1s that the reason has actua]]y moved (in a metaphorr

. In explanation ..'no factor can be the reason whx,the

:;agent did something, or can-be:the agent's. .reason-for
~doing" something,,unless the . agent actua]]y WaS. ved
to act in th1s way. by that factor T

1lwhen we ask for mora] Justif1cat1on,‘on the- other ‘handy-we




'f_whether the agent has taken the r1ght or the best course,

‘h;are 1nterested in’ the matter of righ; and:wrong, good andwﬂ_
7;:ev1T, and not 1n what actua]]y did move the agent to do what
lfahe d1d In asking for Justification we try to determine ij”"?‘

ifjor at least a good course thﬁt was open to h1m.w It’is on

fﬁ;the bas1s of these sorts of considerat1ons that we' dec1de

d?ewhether to pra1se or b]ame‘the.agent The difference or?;;ihh
'""the 1ogica1 distance between the use of “reason" when one |
,;lis only Seeking an: “ehplanat1on” and the use bf 1t when onehdﬁi
'Af1s seek1ng:"3ustif1cat1on" becomes qu1te obv1ous.in those
uficases when we acknow]edge‘a cqurse recommended By rgason asdfik
]ﬁ]the best course but are rather unab]e or unw1111ng to get
5}:ourse1ves to foI]ow 1t The best reason (Just1f1cat1on) may

sminot be h1s or her reason (exp1anat1on) for act1ng in a cer—“t;f

7i“ta1n Way. e e s e
& However, the questwon about the r1ghtness (or Justifxca{t
tion) of a partieular act1on 1s one thing, the question about?g

/i/the Just1f1cation of a soc1a1 pract1ce as a pract1ce 15_1

=;:another The fdrmer type of quest1on can be answered by _”:ﬁﬁfﬂ




whether punishment as a sociaT pract1oe is justlfiable or ?g

J:*not will have to be answered on the basis of those pr1nc1ples

i

of “morality" which can be formulatgd in terms 1ndependent

In &
' of‘fccas1on, person, expedlency, and author1ty As we sha]]

presentTy see, the r1va1 theor1es of the Just1f1catron of

Y

the pract1ce of punishment are engaged prec1sely 1n th1s ﬁ

$-4’

Tf kind of moral cons1derat1on T
‘, "‘ The two r1va1 theorie% of the Just1f1cation of punish,
difment we are about to cons1der both accept the sociaT pract1ce
'vof pun1shment Both assume that pun1shmeﬁt can be Just1f1ed

and therefore, the prob]em for them 1s how to Justify thebprac-‘

tice It 13, on the whole, true that ph1losophers genewally"

accepted the practice, and were more interested 1n\Just1fy1ng

the 1nst1tut1on of pun1shment There were‘_ome notab]ef_d""'

except1ons, as H B Acton po1nts out, ltk] Four1er and Marx
1n the n1neteenth century, and a few others 1n recent years

ﬂjfwh 1sh to substant1a11y aTter or abo]msh the%prf'

punishment as 1t 1s o/d1nar11y understood I sha]] con‘

1der br1ef1y two recent views advocat1ng drastic‘changes

the pract1¢e of pun1shment pr1mar11y,*1egaZ,pun1shment

G1org1o De] Vecch1o 1n a paper ent1t]ed "The Struggle

Against Cr1me"3 argues that pun1shment

IREI

'f~,' 2 H B Acton°';p‘, ity pp

s IncTuded 1n the:HFB Acton vo]ume, pp 197.203an~ |
Trans]ated into English by Professor ALH Campbe]a Quota-
tions 1n th1s paragraph are frod thisisource.




;f}eV1l for‘evil (on e reciproca} basis} 1sqopen'to moral objec-ﬂﬁi

’In his view, tn,g'grb"unds 11ke'.:-.those of retributio_t

‘ﬂtions.'

gftreform end so on that are genera]ly advanped as the purposes

ﬁﬁgof punishment are bad grounds, s1nce fad&s prove that the

ﬁfjpractice of punishment«does not acn1eve any of—those*purpose,

\He points out that the histOry of cr1m1na1 law 1s Jargely a'

fo:history of abo1ﬁtion of various sorts of crue1t1es once tole-gke

:5;rated 1n the name of pUn1shment He po1nts out the introduc"

f{ftion 1n modern 1eg1s1ation of conditional suspens1on of sent

' ence,;the 1nstitut10n of open pr1sons.tfpec1a1 courts for

eﬂ;iuven11e§psone1 Vecch1o be]ieves«that we should ﬁo awayfw1th



points out are\iy]] o;'_-.ﬂ4aﬁﬁ

not known to be 99 ed: Q@fk§§§
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cal:experience: f"ffenders
mong them who ‘are’i

f}thougHt pf&ber

" -thought. extremelywﬁicked

_as" cases:‘of ‘mental: disorde"'”'

“the effect that; 1f you ar
fashfoned language) wickgd

4nough you may hdp

- for: your misdeeds,‘but 5F
. you: show







peop]e wi]l be:1h her body of "refurm comm1551onersy

to empoWer it with the author1t: of sentencing and treatingi

the cr1m1nals cou]d iead to ar 1traryf1jrerference Wlth,thﬁfgﬁ}

\ ment Professor H L;'
: "GT the mount1ng perplex1t1es wh1ch now surround the 1nsti-:effﬁ

tution of cr1m1na1 pun1shment o H1s words are worth quot1ng’?ﬁ

~H as he be11eves that the susp1c1ons are due to1relat1ve1y con-ﬂ;*

~ eneral 1nterest in. the top1c of;punishment"has nevern
" been:greater: tHan At is-dt’ presentand . I -doubt: 4 F the
‘publl ~discussion of it- ‘has ever. been mope qonfused
“The: intérest ahd the' confusign are both in‘part. .due”
~'to.-modern scept1c1sm “about ‘tWo' elememts: which‘have e
" figured-as ‘essential parts o.»the*tradrt1ona]]y opposed?{
_“theories™ of pun1shment -“0On"the. one_hand, the.old ‘'’ -
Benthamite. conf1dence dn feér B the, nna1t1es;threate
d- by ‘the-law’as-a: powerqu deterrent; has waned with
.growing. rea11zation that the: part p]ayed by ca1cu-
ation:’ ..;” sort -in anti-sqcial.behaviour has’ ‘been-.
“ggerated ..:0n’“the "other" ‘hand . a. ‘cloud ‘of .doubt has'.
ettled: over the. keystone of "Retributive® theory.
Its advocates .can no- longer ‘speak’ with;thyﬁold?conft;
“dence -that - ‘statements of ‘the form.:"thi man-who.has. -
“br y.the 1aw could have kept it" ha
.:_5;*agreed meaning,Aor where scept1cism doe -not: ch.
.. to the meaning:of this form of: statement;t&t.has shaken'
N ) ' ",that we,arefgeneral]y -abTe to’ distingu1sha
‘ ( 'statement fstrue from ...




,{ﬂ:u | those where it is not 10 __ffffjiirnéje/j;;;;‘
thhwhat Professor Hart ‘is saying. fS that with’ the'advance in-

_fgsoc1o]ogy, Psychology.medicihe, and a bette:iunderstanding "'11
:i;of 1ingui$t1c usages, peop]e are‘beginning to" doubt the

*tions—un‘erlying“the“tWo

“—vai1d1ty—of—some—of—tHE"basiefffVh

‘*fhonal theories of punishment - be]ieve, to this ohe

can add that the faiiure to reconci]e these two diverse mqrai
V1ew p01nts, through more or less sustained debate over a |

.r"’
period of twoscenturies, 1s also a maJor source of confusion

L/

43"\-’.‘

and 1nte11ectua1 dissatisfaction

The Utilitarian Theoi A discussmn l!)i" the uti'litarian ;

Justification of punishment shou]d begin w1th a reference to

(-«--

c-

Bentham -z;the father of utilitarianism - who he]d the doc-»*el

-trine that nothing was good or right un]ess 1t maximized
P b

human happiness according to the pr1nc1p]e{ﬂthe greatest,ifhitfﬁ
happiness of the greatest number" Bentham be11eved that

huthe behav1our of mankind was dominated by the inf]uenCe of

pain and pieasure : By 1ncreasing pieasure and by diminishing'

pain human happiness cou]d therefore be extended Utiiity,

for the Utintarians, therefore, meant that what served t0“5

1ncrease human happiness,*Bentham a]so beiieved that such

- 10 H L A Hart, roiegomenon'to’the”Princ1ples of
Punishment“ The: Presidential” Address, Proceedings of the
Aristote11an Soc1ety, (1959 60)*'p.~1 . RS




happﬂness cou]d h}" ant1f1ed 1n ar1thmet1ca] te;ms.-_Thefﬁﬁirq

'fﬂje of Justﬂfying anything as mo;;}}y va]uab]e 1n terms

of the quantified approach expressed by the phrase the “great-»
- est happiness of the greatest number“ 1s not easy to maintain

—p h1 T o so pfﬁ ca 1 ly“ _1 t—'t S‘—as—p erc‘eived—lsy Ben fh“cﬂ'lf"S“‘l mnred 1a te’— =

T
——ffotfower uqnn Stuart M111, of less uniVersa] scope 1n the 3”‘H*
: fields of ethtcs, aesthet1cs,.and literary cr1t1c1sm than |

Bentham fond]y be]1eved It would require us, as Stephen Qzu-;

V o

Tou1m1n po1nts out, "to rate Chr1stmas Day in. the Norkhouse
. 3. \
\as a finer epic than ParadISe Lost - and th1s a]one 1s enou h

7u11

to show that he has fa]sif1ed our not1on of value |
. However, Bentham s 1mmed1ate concerns were.to show how .
this pr1nc1p1e, part1cu1ar1y the 1nqu1ry 1nto the use of evej}¥7
law of his t1me, wou]d expose the rigid ty and harshness of

the exist1ng legal system And his work 1a1d a sol1d founda-!hf

t1on fo',much of that Iegal and soc1a1 reform wh1ch uas one

ﬂ} of the mos cry1ng needs of the early n1neteenth century fl

England ?fvf}hhﬂfii¥;v‘.»;~-;~-. L S g
i LR et T .:.)
Bentbam s primary interest\was 1n 1ega1 punishment and:

1f most o"}those who have discussed h1s v1ews on punishment haveu[:

done so/from a lega11stic po1nt of v1ew (Hart offers a notab1e57

'f-exampTe) HOWever, a brief con&1derat1on bf Bentham s case

'h may he]p us to come d1rect1y to the genera] ut111tarian

‘ Just1f1cat1on of pun1shment as such In Chapter XIII of hisi

- ]] Ste hen Joulmin, Reason 1n Ethﬁcs, Cambr1dge”Un1ver-
s1ty Press, 968 p 196 - Lo L




of cases 1n

for Pun&shmentf, Behtham points out four kinjs5

v\'. o'._' .

which pbn1shment 1s unf1tt1ng The cases are.}(i) where 1t

1s ground]ess, because there 1s no m1sch1ef or offence to

__.__._——'—-—

___pne%entT-(114*where 1t{ mustﬂbeﬂtneff1cac1ou$‘ it cannot act

’ 35 t° P” .-Ut;the mischief"-'(1i1) where pun1shmeﬁt is unpro-”*k

"zfltab“ ,ecause 1t 1nvo]ves greater 1oss to thefsoeiety than

the harm or misch1ef it is des1gned to prevent*'and (3v) :’“

o e

where 1t 1s need]ess, 1 e., the mischlef 1t 1s des1gned to

s_eprexent can be prevented 1n certain otherauays, v1z., 1nstruc-.

t1on. Item (11) has received the most attent1o,’

Bentham s fo110wers and crit1cs s1nce here Bentham covers ‘
..._" \“ - .&"-
not on]y cases where pu;1shment serVes no usefu] purpose, .55 L

R "n_"-.""

but a]so the cases_(T’fancy. 1nsan1tyw3

"lack ofifntenttsnecess- i
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. el

R J?Ei&?Eé amongst themse]ves and a]so with Bentham .f?h'}ﬁﬂkfﬁ.f
By = Bentham we haye noted ear]ier, ta]ks of punishment o

being "unprofitable"‘where 1t inJolves greater_lgggrtg_the____,;

;un1ty than tﬁe mischief it 1s designed to prevent Many

contemporary Utilitarians reaect this Benthamitef'hedonist1c ?f
ca]cdlus Though the question 15 one of Just1fy1ng particu-ff
la: acts of punishment, some contemporary Uti]itar1ans argue
that to 4nsist on ba]anctng consequences of p9n1shment w1th
the m1sch1ef committed 1S'§QQ mlss the po1nt of pun1shment

as an 1nst1tut]on "12 They argue that punishment is 1nf11ct-¢¢~
ed on the bas1s of certatn ru]es wh1ch are des1rab1e, and -

once ru]es are accepted, there 1s no need to Justify every

partacu]ar app]icat1on of them 1n terms of benef1c1ent con-':ﬁfl
RS e AN Rt
sequences “]3 Pun1shment they argue, would not be an effec-'jﬁ

';ft1ve deterrent, unTess it could be applied to every breachffy}jf

'qﬁof an accepted ru]e. Th1s is not to say that there cannotjfgfff

,ffbe soMe c1rcumstances wh1ch may be treated as exceptionsasy

;;11ke those ment1oned by Bentham himse]f - where breach ofﬁyfggﬁ

g;a ru]e may not ca]l for pu*19hment (act’of an 1n ane person

ubtor examp]e) ffBut a qua51 quanti‘ative compar1son,of m1s-

;consequences%cannot

'fﬁch1efs of tWO d1fferent sorts*agd thev'

,e— ]2 S I Benn andrR S Pe.ers, Socia] Pr1nciples and the
_,Democrat1c State, London, George A]]en aﬁﬂ'Unwin,.IQGB, P 185.,

Q* 13 Ibid ﬁ 191 1"p»'i“No amount of theoret1caT d= oty
‘5?genutty w'lﬂ a1ter~the fact that, in the'terms the uti]itari n
2. himself-has: adopted,}the offence rema1ns -an’ evi] and so.-does. -

“the punishment." =-_d. F. D “and Lega] Punishment" ,
._Ph1losophy, Vo1 5_‘§ 0. ‘ 67', p 57 ‘ o




d1rected to the offender s rehabiljtation ﬂn he soc1ety;on?ﬁ

his rg]eése. Thus,,many cltfzens are eager‘to be11eve that

from pun1shment One way of preventing the offender from

' ~

,ﬁ repeat1ng theooffence 1s, of course, to reform h1m*'"

o noted before (Chapter I) Dr.,A C Ew1ng s v1ew that puni

- ment needs to be educat1ve ‘ S1m1|ar VTews—haVE—beenl~

”ﬁ expressed by others \ Mor1¢z Sch11ck for examp]e,‘
ta1ned that-_;;;pii?g;fgf;}fffi;ﬂf;;fffg;ﬁpﬁu»7€7f:V

‘TuPun1shment as an educat]ve measure, and ‘as’ suéh 1s
"I. . ameans, £o ‘the " reformat1on of. motlves, which“are 1n
e ipart too prevent the wrong- -doer from: repeat1ngsthe ..
: h“act (reformat1on) ‘and’in. part ‘to. prevent others”from
committ1ng aosim11ar act (1nt1m1dation) e ‘

714 Mor1tz Sch11ck;v"when is eAMan ponsib
fBerofsky (ed Y Freew]11 and Determ1n1§m,
3 66 5. .p. 607"
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'1If it canjge shown that punishment in: any form (1mpr1sonment, ,ﬁh

_f1ne, detent1on at SChool, chast1sement at home, etc ) can‘id77"7

o

in 1tse1f 1 ad the pun1shed Q- oni%n understand1ng of past

’;fiwrong do1ng and not out of fear of further punishment'-- to “i:”

resoL:e not to repeat the offence, then and then a]one the
- ' § M .
‘ipractice of punishment can “be. Justified so]e]y on the ground

fof reformat1on.l“But there 1s hard]y any evidence that punish-77;f

fyﬂment in, eny context produces th1s kind of effect 1n very

In fact, such phlﬂosophers as Ew1ng, Sch]ick Benn,/ G

,,Peters, and others who want to see pun1shment p1ay1ngfsome fa;"fﬂ‘

htsort of reformatjve role tend to p]ace a much strohger empha-tufux

' ..oC

‘7lfs1s on deterrence,asfthe Just1f1cation of punishment Benn »

_:¥vand‘Peter

: ..4,/4 ,“

?f¢‘grounds, whether the reformative beneffts a]one of the 1nst1-77 -

‘fﬂrtution (pun1shment) wou]d Justlfy 1t°"]5 It 1s a]so argued

, ithat reformat1ve treatment or other measures, even if .

-fj?adm1n1stered$humane1y, w111 "certa1n1y be accompan1ed by

L‘

“”.some compu]s1on and carry some e]ements of st1gmayamd rebuke,

”f{fwhich would tend to act as deterrents “]6. Then, again, 1f

/_ .—.' .

,f;the pr1mary end of pun1shment and 1ts ma1n Just1f1cat1on 1s&{j€fff

"'detewrence, as has been held by Bentham and the maaoraty dff

}Wf,contemporary Ut111tar1ans,,ovef emphasis °f reformatIOH may-

'fﬁfhave a se]f defeating effect S I Benn puts 1t th1s way._‘nfs7£”
tﬂjf: ' ,'.‘,.,_: SRRt J r'/vi",‘.i.' : '. L AR '~;:',;~:v'-;",f’,/.' i

0\ , s . o / - : / . B ./ » v._-.v: .\_:_' :-::..,_H:: R




“";”Reforma'ive treatmentk“

1shment,_it m1ght neVerthe1ess

.’{relax1ng the rigolrs of p‘:

+

?L defeat 1ts purpose'hy ¥, duting the deterrent effect for

lﬂ:rothers "]7 He a]so arguesfiso does Peters) that when an |

ifoffender.comes to rea]ﬁze that “crime does not pay and as

7;a resu]t becomes reformed he 1s mere]y deterred by

. ;np 330

frvexample" wh1ch 1s his own exper1ence as any one e]se who mayi

"?‘1earn the same lesson at second hand A]] this w111 show

"jfthat coﬁtemporany Uti]}tariins are not at a]l eager to defendﬁ;;ﬁ?

18

' "therapeut1c concept1on" of pun1shment In Professor ERE
] L : oy

. .4"'
SRR A

‘=;Hart S v1ew fﬂv"f ~'v~¢%%‘ww*”f“'

~;quorm pan onl{ have a place w1th1n a system of punish-, I
--ment. as an-exp oitatﬁon of the" opportun1t4es presented:gmﬁy
" 'by.the conviction.or. compulsory deteftion of- offenders.g'“vj

It is not-an alternative-General: Justwfying Aim of.ithe .

},“3fpract1ce of punishment....]ﬁﬁ_:}'
“r7yf"The strongest ut111tiy1an argument";fwrytes¥s,l Benh;i

s for pun1shment in : es: ;

o deter potential .offern 'S by 1nf11ct1ng suffer;ng“
“on:-actual ones. " QOn this view; pun1shment ds-not .
the ma1n thing, the techn1que works by threat 20

mfﬂ-" a;]7 S I OBenn, "An Approacﬁ g he Problems offPunish,
“:;ment""Ph11osﬁphx)qul XXXIII, No Y 27 (0ctober, 1958)5;‘

N3

?"E..; . ,3; Q,

w

L ]8 See, Max Atkdnson, "Just1f19, and Deserved Pun1sh
~=.“ment"‘ M1nd Vol.: tXXVIII No 311" ( une, 1969), ppi 354- -
356, a1so. ',;,;Be, and R Peters, op.- c1t 5 pp 179 180

e 19 0



idn the h1ghwayJ_andﬁin the cities.v Theye wduld be disorder ;Tf}

_Sproscr1bes some types of conduct as undesir-;ctdfﬁ
ab1e i-,many of wh1ch are also pun1shab1e This may be sa1d
k aracteristic of soc1a1 organizat1ons, and there is
a reason (expTanatorily speaking) why societies do have a |

. _,l

1ug;system of 1nf11ct1ng{1unishment But the real issue for our J

Jﬁkpurpose 1s Does the ex1stence of threat to potent1a1

G

in;offenders const1tute the ;g§t1f1cation of pun1shment? I :;;f{fﬂf

;ﬂa;other words, does the'techn1que of threaten1ng those who have

-;j@not yet comm1tted any offencéiby'pun1shing those who hav_f dffﬂﬁi3
_kixomm1tted'offences prfvide a good Eeason for pun1shment 1n

l general? In the paragraphs immedl te]x fo110w1ng I lntend

to po1nt5out briefIyTsome of the fundamental weaknesses 1n

th1s v1ew:of the Just1f1cat1on of pun1shment 1n genera]

‘;“ffr' The not1on of deterrence can be app]ied to pu'1shment

wf 1n at least two dqfferen ?ways One can speak of punishment

i*ﬂas a form of pecia deterrence 1n conneot1on with deterr1ng 1;1}

ve as;an example of pun1shment’operat1ng as a spc1a1

deterrent‘”7Deterrence can a]so be spoken of as genera




deterrence when we express a be11ef that the infliction qf :

-

punishment serves as e~"threat" to deter normal persbns who

have not yet comm1tted any offence and who kndw that soc1ety jfwx

1s a]ready punishjfg actha] offenders.‘fM.n ut111tarians

"seem to p1a:e;a stronger emphasis on the latter.: HoWever,

B
Qppeals both to spec1e1fand to qgnera1 deterrence in'order
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l

1n Petty Offgnce§, 1 e., 1f he\is on]y a maderate nu1'“*“",

1hdulges on]y 7f§f

1nstfuc%s us not to rnflict @ny heaV1ervsuffer1ng that wou]d

s --“c-.»d

: N
do more harm than 1t wou?d;prevent )° what do we do, for

e o Sy
exampTe, withvan undeterrab]e p1ck pocket an a]most seni]en
gneat unc?e who breaks

r~.__.in..l- A §:~ P

the: gusumcafj i

as a threat to_



*!llnpeople 1s uSﬂé as the primary Justificat1on of pun1shment

'~43,1t can be argued that th1s a1m can be more e”fect1ve1y"

;\:,achieved by punish1ng every offender 1nc1ud1ng those whom
f1;;Bentham wanted to exc]ude

In other words,!ffjpun1shmentv

exc“51n9 cond1t1ons“ As H L A Hartﬂpoints out":'”"

:p]ain]y 1s"1t poss1ble that the actual"anf11ct1on_
“of. punishment ‘on:those persons, though. (as’ entham. -
;says) the ‘threat of " pun1shment ‘could: not. ‘hayve” operated

‘on., them ‘may- secure’a higher ‘measure of conform1ty t0"
. ﬁlaw on:: the part:of normal: ‘persofis: than’ i';secured by
'the admissi n-:of- excusing cond1tions 21 el







:igvx;The Retr1but1ve Theorg

TfWhat 1s commonly known as theﬂ‘

M;unishment has:"“

;tfretr1but1ve theory (of the JUSt?f‘cat’°") 6

:flfmany d1ffenent;versions 26;, ';ﬁfolipws I sha]l try ﬁb _4“ :

fﬁf;eXpTeinpsqn‘ of the genera1 features of vhe retr1but1v1st s.

?&gjposit1on contrast1ng, where necessary, w1th the uti]1tarian 3f

“eejvwew

Un11ke the“Uti11tar1an, the retr1but1vists look to the;

f&f&past, the act of offence for whic.,aione.an~1nd1v1dua1 can

pun1shment on- ajthreat
-.fis h1s

fst1ck to a dog ;
g1nstead of w1th the freed

v : KarlaManx. !Cap1ta1 Pun1ssment~;- : : ( :
;and M Rube] ‘(ed.), Karl: ‘Marx: Selected. ertTNQSﬁin Soc10J'
-&;gy and Soc1a1 Phi]osophy, M1dd1esex, Penguin ‘Books Ltd.y:
1'53 p Suoted An- James F. Doyle " Justice “and Lega

- CXEH T R0..159 (January, 1967)

W uggests- fo

fg]reaect1ng the retnibut1ve “theory.,’ "namer, d1ssat1sfaction

1w1th the whoie,web of#metaphor t0iwh1chi1t belongs H.
ed..) s .181.: L




tt&éis%mah. ‘But-a threat, which:after: a11 may rouse PR
‘a_manto-demonstrate his freedom An: spite of 1t oo
‘yfdiscards justice a1together. 7 T PR

However, 1n their positive formulat1on of the theory

4

the retr1but1vists do not seem to rely;u on %he same moral#;

theory or even the same set oﬁ conceth;} Kant, consistent1y

with h1s“doctr1ne that a man must always be treated'as'an

end, seemed to be]ieve that pun1shment shou]d‘be treated a“

an end 1n 1tse]f Hegel conS1dered that the “precise p01nt*

‘f at issue" 1n:just1fy1ng the practice of punishment was that

;frlme 1s to be annu]]ed,,not because 1t is th,;producing'o

3flﬁgei “of Ri ht.(Knoxus; rai
Quo«ed by_A R Manser, t-Serves You’ Right"
o.'142_(0ctober, 1962)“1‘ 98- 9




}]treat him as an equa] To be punished for an offence againstk}_

'-4ffruies 1s a sane man s right "30 It seems clear that the

1ff5fretr1butivists use different concepts 1n Justifying the prac-;'"
DS T e el PR
However, the concepts of right of be1ng§a»

ﬁ{jﬁtitLIOf punishmentrgf

;’;{:deserved- of: Eﬁying;a’debt, etc v belong to the domain of

t?&imora] arguments.; Quinton 15 c]ear]y mistaken when he claims '

LB

'E,ft qt "The retr1but1ve thes1s.* is not a mora] doctrine, but

iian”account of the meaning of the word pun1shment' "31

Contemporary ph11030phers,‘who defenf the retr1butivistijaﬁ

?ﬂdesert and ;ust1ce. to offer‘a”mora]:/hsf1f1catlon;. he -
";;ipract1ce of punishment §z A br1ef:ana1ys1s of these two /f

nhffconcepts and thq1r use 1n the c ntext of punishment.wil] help

73ifus to understand the retrvbuf1vist,pos1t1on. A@f,d,;}

Desert 1s a mora] conceptW}

fThe Oxford Un1versa1 D1ct10n~;'

fﬁﬁ_dx Tfsts three mean1ngs of the word as fo]]owsr

T.;ﬂDeserv1ng, merit or demerit ‘-s SRR e
'\fwa”That -in conduct or character‘whichhdeserves reward :
EREN:) & punishment \ : - ___h
' EThat which is deserved whether good or eV1lﬁ_

L ‘{”32 See; art1c1es;by K G Armstrong, James E Doyle,;
j{g;A R Manser, C N K Mund]e,land Robert'A ‘




v offence It makes puhishment deserved from an etnﬁcal point
of view 1rrespect1ve of the va]ue of after effects. It can“
a]so serve as a criterioh of proportion of pena1ty,.that 1§
to say. 1nd1cate what pun1shment 1s deserved and what 15 n;t;vf

What 1s one s desert 1s earned, either as

‘:poprunishQE

f[* a]so to cenneé£‘1t wffh tﬁat"nf~;g§t ;5

pun1shmeht 1s deserVéd or undeserved can it be Just or un-;:ffnf

stt "33 The WOrd "Justicé" hasfboth moral ahd 1ega1 meanf5ffqﬁf

“,The qua]ity of belng moralﬂy Just or’ r1ghteous
,,;nthe principle. of Just: deahng,L Just condUct -
. ToExercise of authority or: vindication or. r1ght{:_
"7*}by ass1gnment of reward-orrpun1shment réqu1ta]5ﬁ1“

“ 2. The. adm1n1§trationto

‘wl;prOCesses attending Tt




o fment_as being deserved and jﬂkt ("what wou]d a Jost deterr-f”

: based on considerations which qxe moralTy Just.g'The principlq/ej

};E’of Just dea11ng w111 1nvo]ve considerat1on of equality, i

.;-of punishment just and moraHy Just’lﬁab]e. And 1t"1s

'rf_pnTy from a retr1but1ve po1nt of vieW‘we can ta]k of punish-

ugf1’d1' fed by xge second°d1ct1pnary mean1ng qUOted abovef

Another vitallpfint’””'f}'h

:*{Tent be?»,-- the retribut1vtst asks L‘

"”%fgive%tthe person in adthpr1ty, (the Judge,vteacher P

 5“"etc ) the 1ght to pun1sﬁ Offenders And on]y those author1-5;.}




e CHAPTER IV E
CONCLUSION

I have attempted to offer a def1n1t10n of "puntshment" f:'p

ﬂ;sth1ch 1s neither too narrow, (for examp]e, too 1ega]1st1c) ‘ ggp

.t

ffhfsevere mentel suffering The var1ety of contexts in

?ffnor too wide (for examp]e, too easy to app]y to the 1nf11c—f¢1 }Q
i‘t:t1on of any suffering), and which 1s consistent with the A
7:§or&1nary usage of the word.,;ft<;f" Lo ,i R
'?f?f1s offence or guilt, and 1t:ﬁ;h?fiﬁ ﬁ’wﬁ«:.:

finst?tution or a person who@_”ﬁ" '

”5;fauthority to do so.; I have

*fﬂnot supposed to Jnvo]ve the 1nf11ction of physica] pa1n or,, )

'5}pun1shmeht 1s practiced 1s_often overlooked 1n the strict]y

?f§f1e9a11st1c d1scourse on the subgect ;

tSome cr1t1CSf1n¢the>earJyuf1ft1
o Xodistinction” between Togical a
thdoght they ‘could: také‘the_heat and




retributidn by making guilt.part of the mean1ng;ora
def1nition of punishment. But.it became clear:that
.-there are difficulties an. ‘the. wayaof regarding ‘the:
'zvarying severify of punishments as - means”. of deterr
' ‘,or reform as.; uti11tar1ans require Vo

’

-*[,f' Many péop]e are opposed td«retnnbution as thew do notr;:
‘ Bnt the retributi-

a]ways dist1nguish41f frbm'sinple" !
Vist s Jusﬁaf1c6f1on of punishment 1n-the_Vers1on whlch Ij:

B

t B :
i n@ﬂderat1on$“0f;desert;;

have tr1 dnto fbrmulate 1sfbased on

phiFosOphers
434~be11eve~tna%r{ﬁf7n€

J

doctr1ne and;not a m%ral ﬂne.




. 64“ f

f"asts po1nt out that to create a’ right togzgnish }i not to y‘h
makeathe authority "necessar11y and 1nvar1ab1y blﬁg ‘" to
punish or to punish to the liﬁit of justice.% The rEtribut1-i'
' v1sts a]so argue that at 1s on]y the1r theory “that makes jx]

- mercy Eoss;ble. because to be merc1fu1 1s to let,someone,off
—~allfor paﬁt_of_a_penaltm_whigh he 1s recoqnized as hav1ng

[y

-t

deserved 3 A]wynne Smart,’1n-a paper eq§1t1ed "Mercy" -

s1mi1ar1y argues that d‘lﬂ

The ut111tarian has no’ choice;'hea_ t recommend ‘the =
“course of action that produces mogt;:good, ‘and-if this
'4Qfd . means 1mposing a’ certain penalty he:cannot act merci- "
o ful]y .and: 1mpose<ﬂess than that penalty. Real ‘mercy .
‘ © is never. a poss1b111ty for him....' The .notion of = - .
meréy seems: to; get grip only on a’ retributivist v1ewi,r-//
-~ of punishment oo .Such - a poss1b111ty is open. to him .
o op1y because his: eth1c 1s a mulgd- pr1nc1p1ed one, or /9
'“*at feast 75 not based on only ohe prmnc1p]e.,i ST
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IF these argumdnts are va11d they wi]] show that retr1 .?7

arg}not“j“”
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7ffthe soc1a11y usefa1 reegsas wh1ch pun1shment may lng ‘héHéf}

'e;version of retr1butiv1sm'--‘1n terms of desert and Justice --"e

”fﬂwh1ch 1. have tr1ed to exp1ain can be used 1n Just1fy1ng the

f;f]arge var1ety of cases that are covered by my earL]er‘formU-’ﬁ‘V

_ffﬂat1on of the def1n1tion of punishment
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