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ABSTRACT

.!-

0il and gas p1pe11nes are a re17tlvely recent

phenomenon in Australla In 1968 one crude oil; trunk’

plpeline was operating. ,Now, there,hre crude 011 or nat—

ural gas plpellnes in operatlon or under constructlon in -

every malnland State ;

These rapld developments have been accompanled
L4

t"by and, indeed enabled by the establlshment of a separ-

.,petroleum resources. A

1dent1fy1ng the maJor issues 1nvolved 1nvthe regulatlon‘k

-ate regulatory reglme dealing with plpellnes. Amerlcan

/

experlence has shown that the control of plpellnes may ’

potentlally lead to the contrnl of the petroleUm 1ndustry

'1tself The effectlveness of the Australlan regulatory

!f,-‘ oF
t

reglme may, therefore, be cr1t1ca1 to the proper regula-

tlon of the development and ut111zat10n of the country 5’7

i

of oil and gas p1pe11nes in the context of the construc—:

tion and operat10na1 techn1ques employed by the 1ndustry,
K

in llght of the hrstorles of .the regulatlon of the indus-

try in .the Unlted States pf Amerlca and Canada and in

-

 germs of the Austra11an setting. The effect1veness of

’the present 1eg151at1on in. deallng W1th the 1ssues so

\1dent1f1ed ‘is assessed



- o8 v

The: general conc1u51on is’ that the leglslatlonw '

has not confronted these 1ssues 1nasmuch as. 1t merely

'chenses,'rather than regulates p1pe11nesq
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fﬂ_‘?f%’v CHAPTER 11;‘ | ‘ n:feuh-w

INTRODUCTION ~ S
- .\. .

. , , N .
'An 0il and gas produclng 1ndustry of any\51gn1f;§

1cance has emerged in Australla 1n'on1y the past flve oa'

'so_years.,‘Although there'had been some productron prlor

to 1969 - of both 011 and qﬂﬁégln Queensland and of oil An

Western Australla - tnat ye¥f1w1tnessed the commencement

'of productlon from th@ maJor off shore flelds 1n Bass

.*’ -

Stralt and the connectlon“of three State capltals to sup- T,

Ta

‘plles of natural gas (1) By 1970 71 -1nd1genous crud%&01l-

' »

/was supplylng 51 per cent of total Australlan reflnery in-

‘ put( ) and ‘the shaﬂ% of total consumptlon of prlmfi;ure
energy supplled by natural gas had rlsen to. 3.4 per cent
-frOm practlcally zero as recently as 1967 68 (3) These
pr0port10ns had rlsen to- 67 per cent and 6 1 per cent re-
spectlvely by 1972 73. (4)

Concurrently with theéerdramatic:deuelopments,vb[

a petroleum pipeline: 1n%gstry has also become . establlshed
“At. the t1me of wrltlng, trunk %1pe11nes supplyrng natural

| ‘gas are-operating in four States The country S. f1rst |
1nterstate gas p1pe11ne is under constructlon and w1th 1ts o

)

',prOJected completlon 1n 1975 all maLnland State capltals-f

dw111 be supplled w1th natural gas de11vere by p1pe11ne.‘-'

t o

'MaJor trunk p1pe11nes de11ver1ng crude 0il are presently '



ioperat1ngg1n two gfatesh o \"J/..' L
' ;. "011 1n th f1e1d tanks" Max w °Ball wrotevln

“his- 1940 c1a551c st dy of the 011 1ndustry (5) "15 11ke a

fat steer on the range, it needs’ te- be taken thence anif ‘

'made 1nto somethlng useful The task of tak1ng 1t usually

. -

falls to - a p1pe11ne Although wrltten W1th reference

'ﬁto 011 these words apply equally to natural %as and it ,*é;i».

follows from them that the control of plpellnes may dead
" to the control of the 011 and gas l\:ustry 1tse1f
) ;" It ‘is not surprls1ng,'ther fore,:that 011 and

o gas plpellnes should be subJect to regulatory control and
(=4

' 1ndeed the Parllaments of

a'arate p1pe11nes leglslatlon for thlS purp05e,'wh11e"

N {‘: v . .
i

,JQ

> ree States have enacted sep%

fourth has substantially rev1sed 1ts ex1st1ng petroleum e
.f_leglslatlon to provxde fOr the 11cen51ng of trunk p1pe~e,f;

;bllnes In add1t1on, three government p1pe11ne corpora—?ff“

".tlons have been establlshed by statute (6) ‘ 'if 1}lg

.. .a»

It ;s thls 1eg151at1on,land the regulatony re- 5?5;

'gime 1t establlshes, that 1s the maln SUbJeCt of the
L ' e
'present study ‘ The a1m however 1s broader than to

7'1f51mp1y examlne the Australlan plpeline leglslatlon from

7{the lawyer s p01nt of v1ew ' The study 1s not a legal

-‘study in- the "black letter law" sense of statlng the law‘”

ﬂfan a partlcular f1e1d and applylng that law to luven

:h51tuations or, more 51mp1y, 1n the sense of statlng thef‘

fdaw of 011 and gas p1pe11nes It 1s a poilcy orlented
, , : : . -

'{)"‘ :

e



:w{ftaken to date to*dearlw1th those 1ss,es.-{',;}1_ in' IR
Thefa m of th@ study, then, 1s to 1%pnt1fynthe ‘;‘m

.

e

“‘major 1SSues 1nvolved 1n the regulatlon of 011 andW%as 5:; ‘:”{ }

4 --\‘

*q&}plpeflnes In ‘3" sense, the study is an’ attempt to aﬁswem  .”"Jf
M“,the questlgn'of what really are. the 1€sues 1h thlsianeadie

;afrather than an attempt to offer solutaons”;o those'lsenes-
The need for thls typp of. approach ﬁ%lses from

=,
EOS S

f“what ‘15 submatted to have been a - lack of\proper appreC1a—c'b

P ‘...' o o hd 3

ﬂ;tlon of the 1ssues to date.: ThlS has been part1cu1ap1y sof“°“

‘

.

1ﬁon‘the part dT the governments and Leglsx§tors respon51b1e¥ ;

Ztﬁor the present leglsratlon, and probably stems from the -

L pfact that most o£ that leglslatlon, although drafféd 1n

terms of general applicatlon was consldered 1n:t e con-fgf’

.ttext of proposals for partlcular p1pe11nes., A number of ?fw
-.",_1nstances w111 become }-pparent in the follow1ng pages and"

h?a few only need be mentloned at thke poxnt.;ﬂ‘

‘ the one hand those c1rcumstances 1n the North Amerlcan"n

'experlence tbat are to be contrasted w;.l'”

Settlnitand on the other hand that 1n some cases'the‘”

B legislation be1ng compared to North Amermcan pr ced:




was in fact. fundamenxailyhdifferent. Secondly, there .

seems to have ‘been  a general fallure to apprec1ate the_..-

-

.dlstlnctlon between regulatzng 3;;g§tivity and.undertaki:g
rdl

&

‘that actlvrty.dlrectly' And thi there has been. a
fallure to apprec1ate the dlfferent demands 1mposed 01
regulatory mechanlsms bg 0il p1pe11nes on, the one hand'
and gas p1pe11nes on’ the other.

A further word is necessary about this, 1ast

‘point. . The dlscu551on in Chapters I1 and III w111 indi-

-

7

[

cate that 39§re are some fundamen;al difﬁerences\between‘
. Ny . . . (. . V -
the,operation‘of-oil‘pipelines and the operation of gas

plpellnes and between the hlstorles of the. regulatlon of

‘each in North Amerlca These dlfferences mlght call fop{.

dlfferent treatment of each in Austfalia, but the fact

'that they have not been w1de1y apprec1ated in the Austra—»

_llan 1eglslat10n to date suggests a cautlon about termln—

ology in the followlng pages. The expre551ons foil p1pe~

-

llne” and "gas p1pe11ne" should be treated as be1ng more’
or 1ess mutually exclusive. -The expre551ons "petroleum-

’plpellnes” or "011 and gas p1pe11nes" are used where both

&

v

are lntended to be covered )
| The study commencas -in "hapter IT with an'exam-
rnatlon of the techn1cal background to the constructlon
fand operatlon of plne ines and ;ncludes an examlnatlon of
the structure of the plpellne 1ndustry 'Clearly,'if-the

‘realllssues ra;sed by ‘the subject are to be identified,

o

5l

3



ke

- "' . .
3 a | v
. .. | :

~e

the regulat1on of the 1ndustry cannotbbe dlscussed prop—

. {
erly 1n any- context other than that of the way in whlch

“the 1qustry operates _‘ . B _ Q: i

Chapter I¥r examines the Amerlcan and Canadlan

o

¥

experlences w1th the regulatlon of petroleum plpellnes

These partlcular Jur1sd1ct10ns have been selecﬁpd for

s

essentlally two reasons. Flrst they are the forelgn

JUrlSdliIlonS to wh1ch Australla has looked prlmarlly for

precedents for the regulatlon of 1ts 011 and gas 1naustry
~ Y.
generally ‘and the p1pe11ne 1ndustry -in partlcular Second4

1y, each of those countrles has a well establlshed and ex-

ten51ve plpellne 1ndustry'$perat1ng under _a. soph15t1cated

although not necessarlly successful regulatory reglme

.- )n
I

Greater attention 1s glven to the Amerlgan experlence as

t(

it is in that country that maJor controversy has surr-

ounded the regulatlon of the 0il and gas p1pe11ne 1ndustryq

. The hlstory of that controversy is examlned w1th a view to'
vldent1fy1ng the sorts of 1ssues whlch experlence has

shown Lay emerge, rather than w1th a view to as§e551ng

the merits themselves: of the controversy It is the fact

of the controversy that is 1mportant to the present study

The aim of Chapter IV is to examlne ‘the Austra—

/
11an settlng with-a view to f1rst 1dent1fy1ng the ba51c‘

contrasts w1th the Amerlcan and Canadlan experlences SO

’that the value. of precedents from those Jurlsd1ctlons

might- be better apprec1ated -The Qhapter then attempts



“to 1dent1fy the major 1ssues rn the regulatldn of 011 and
'gas yPipelines 1n Australla It concludes w1th an examln—
_atlon of the .extent to whlch these issues have been the
subJect of 1dent1f1ab1e p011c1es It'ie, essentlally, the
backbone of the study as the comments onlthe Australlan
leglslatlon in the follow1ng three Chapters generally
depend for thelr efflcacy on the va11d1ty of its conclue
sions. . __’ A . » .

Flnally, a word about,sources The materlal in
!hapters IT and III has been based malnly on secondary

‘sources such as Amerlcan and Canadlan writings. The re-

sults of research from nrimary sources. These 1nc1uded
the Australian legislation itself, parllamen;ary debates
'government Teports and- documents, reports ofvthe govern-
ment p1pe1ine authorities, studles .on ‘behalf of govern-

ments and- correspondence w1th Austfallan government

officials and petroleum companles. :



FOOTNOTES - CHAPTER I

)

(2)

The deveiopment of the Austraiian ipdustry is ‘dis-
cussed in more detail in Chapter IV, infra, at pp. .
99 et seq. e : : ,

The Petroleum InformationvBuréady(Australia), 0tl and.

<Austrdlia: The Figures behind the Facts 1971, at-p.

6.

(31

(4)

3
(5)

(6)

The Petroleum Information Bureau (Australia), 07i1 and

Australia: The Figures bghind the Facts 1973, at p..

30.
Id., at-ppl'6, 30.

Ball, This Fascindtihg'0£l Buéinees, at p. 173 (1940).

~

See further Chapter VI, infra, %t PP. 187 et seq.



CHAPTER II

‘

THE_CONSTRUCTION AND OPERATION OF PIPELINES
%

yPipelini. ‘(;) hhlle sharlng 11m1ted 51m11ar—

‘1t1es w1th ‘other’ forms of transportation such as rall-,

. . . ————

(2)

ways, is a dlStlnCt 1ndustry with its' own pecullar-‘
ities. Thls is ev1denced partly by the very. ex1s ence. of
.

the regulatory reglme that 1s the SubJect of thlS study
However, mere acknowledgment of the exrstence of the
problems and - requlrements of the. 1ndustry is 1nsuff1c1ent
Some understandlng of . the nature and operatlon of plpe-.
11nes is necessary 'to any meanlngful dlscu551on of regn~

latory controls, - '_ l "\ E ' .'ui*~ fag

SECTION 1

CONSTRUCTION OéhhiPELINES
(i) Plannlngsand nght of- way Acqulsltion
It seems to be generally true, w1th some excep-
tions, that the world's 0il and gas reserves are located
at vast dlstances from markets \gt is this fact which
Creates the need for p1pe11nes.-vamongother means of
transptrtatlon - in the petroleum'industry' But whlle it

may be too obv1ous for statement that the need for a- plpe-

-



11ne arises from the need ‘'to move o0il ot gas to markets,

the ex1stence ‘0f such a need. 1s only the flrst step 4n a
£ -

long serles of con51derat10ns 1nvolved in determ1n1ng PR

o

-
BERY

bwhether a partlcub T p1pe11ne is to be constructed

Anmlllust ation 1s readlly found in’ the Austra-

lian scene. As early as 1965 reserves of natural gas"
sufflclent to supply both the Melbourne and Sydney mar—‘

kets were. known to exlst in Bass Stralt The p0551b111ty~

3

of a prpellne to Sydney was, dlscussed shortly thereafter'w

{.

‘and led to intense negotlatlons towards the end of 1969

.Whlch made it appear that a start on constructlon was
1mmrnent.. In fact however, these negotlatlons proved‘f
abortlve and it is now un11ke1y that a p1pe11ne w111 ever
be bu11t from Bass Stralt to Sydney Instead a gas 11ne
from the Moomba Gldgealpa flelds 1n South Australla to
Gy

Sydney 1s presently under constructlon.

Obv1ously, then, it is-an over51mp11f1cat1on

/say that reserves are knoWn at A an unsupplled “mark t
exrsts at B, and«therefore a p1pe11ne should be built

from A to B. However,,recognltlon of the p0551b111ty of -

f-supplylng a. market at B from reserves at A is the obv1ous
flrst step in plannlng a p1pe11ne. vInvarlably, the person
o to recognlse this will be the d1scoverer of the reserves

'as he W111 be anxious to flnd a. market as qulckly as <;zj

d

p0551b1e as it 1s*¢%t untrl"the product,of hrs discovery

is marketed that hé can’ rea11se any return on hlS



~¥%.

| operate plpellnes

/_\‘ A ) ) S ‘ o L X \Z .

(4)

investment AThus, 1n the 51mp1est 51tuat10n, the dlS-

coverer hrm//if w111 seek perm1551on to construct a p1pe-,:"

'11ne from reserves under hlS control to the nearest mar-

ket. of a 51ze suff1c1ent to Justlfy the necessary addl- €

’tlonal 1nvestment in the p1pe11ne. He may do thls e1ther

AW1thln the framework of his ex1st1ng organlsatlon by

51mp1y estab11sh1ng a "p1pe11ne department" or by, the

-

“-1ncorporat10n of a - sub51duary company to construct and

"

The 1nvestment necessary for a p1pe11ne, how-

»ever, may be beyond the resources of the dlscoverer alone

whlch case he w111 seek alternatlve means of f1nanc1ng

®

rsuch a,prOJect. Several of these are avallable,‘some of

; Wthh have already been employed in Australla

The f1rst is to ‘promote the formatlon of an
) L

'1ndependent p1pe11ne company wh1ch w111 attract outside

1nvestment although the dlscoverer may hold a. substant1a1

/_}nterest. This . method has been adopted fbr both the maJor

7

9p1pe11nes in Queensland ' Assoc1ated P1pe11nes L1m1ted

o A

owner of the Roma to Brlsbane gas llne, 15 owned equally

‘-

'by the Assoc1ated Group, producer of the Roma gas f1e1ds

and Southern Union Gas Company, an 1ntegrated natural gas

ut111ty based in Dallas, Texas ~ Moonie Papellne Company

-Ltd., operator of the Moonle to Brlsbane crude oil llne

is an- 1ndependent non-profit making company

A second alternat1ve is for a group of producers

10,
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in a partlcular field or area/to poollthelr resources 1n..
' promotlng a- plpellne company. Thls was the method adopted
in Canada in formlng Trans ~-Mountain Plpellne Company and
is. the method behind the Trans Alaska P1pe11ne System and
the proposed Macken21e Valley gas p1pe11ne in Canada It
1s a method less 11kely to be adopted in Australla where A
the probablllty is that all the resources of one fleld -
will be held under. lease to the one producer as a result
'of the large productlon tracts perm1tted by the Austra-»
»11an leglslatlon (5) 7

The thlrd method relevant to the Australlan
scene is' to establlsh a government owned authorlty to
‘construct and operate p1pe11ne$ Although part of the
Trans Canada gas p1pe11ne system was constructed by .a
crown corporatlon establlshed for that purpose (6) there
is really no North American precedent of general appllca-

;.

tlon for thls approach ) However,,lt is already well
'establlshed in Australla It appears that all 1nterstate
,‘plpellnes W1ll be constructed ‘and operated by the Federal
.7P1pe11ne Authorlty ( ) The gas line supplylng the Ade-.
hlalde market is opermted by the.Natural Gas Pipelines
.Authorlty of South Australla(g) ahd the Victorian’gas_
'lllnes were constructed 'and‘for a time operated by the
V1ctorlan Plpeblnes Comm1551on; although the Comm1551on

was subsequently abol1shed and: 1ts respon51b111t1es were

- assumed by the government owned Gas and Fuel

i



*“method,‘however - Both Western Australla and Queensland

gas pipelines.

Assoc1ated Group (11),

Corporation}(lo) Not allbjurisdictions have adopted this

)»7'*

- have refralned from dlrect part1c1pat10n 1n p1pe11ne con-

=

_structlon and operatlon and even South Australla and Vic-

tor1a have restrlcted the operat%bns of thelr respectl’%
author1t1es to gas p1pe11nes Only the federal P1pe11ne
Authorlty has Jurlsdlctlon with respect to both 011 and
One further matter relevant to the initial

plannlng of a pipeline should ‘be mentloned br1ef1y Gen—

erally, the ex1stence of a market 1nduces the ve¢b search

for 011 and. natural gas so that once found téﬁ roblem
will be 51mp1y to move these minerals to an ex1st1ng mar-
»

ket. For example, by 1964 the avallable reserves in the

Roma gas field made the; construct1on of a p1pe11ne to

Brisbane essent1a1 Yet at the time, the ex1st1ng Brls-

bane coal - gas sales were 1nsuff1c1ent to . Justlfy the ex-

.a-\

pense involved in consfrd@t;ng a pipeline to carry the

eduivalent amount of natural gas. It was only as a re-

“sult of approaches by the Associated Group and the Queens—

land Government that a major natural gas user, Austral—

Pacific Fertlllzers Ltd. ,‘was attracted to Brlsbane, thus

maklng the p1pe11ne prOJect fe351b1e ~To thls eXtent it

can be sald that afh&rket for Roma gas was created by the

s,

'The.cher.prqblem'tenbe'resolfed at thiséearly

: a Q o ‘

Ly
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stageiof planning a pipeline is the securing of finance.

HoWever, as thie will berinvolved with'the questionvoff“

_‘who is to bu11d a partlcular plpellne, and in many cases

w1lb»rtse1f determrne that questlon, llttle can be added'{

“to the comments that'have already been made eXcept"to
P S

note that several. methods have been ad0pted in Australia.

'AAll the/ex1st1ng ctude 011 p1pe11nes have been flnanced

'by prlvate enterprlse, generally by the produc1ng company

"ﬁith naturai gas pipellnes, however, thrée dlfferent

.

methods of f1nanc1ng have been used to ‘date. First, the
Roma. to Brlsbane and Dongara to Perth lines were prlvately

flnanced Secondly, the Victorian Government wholly

-

~ﬁdnanced the'tQunk_line supplying the.Melbourne area and
the Federal Government is f1nanc1ng the @peratlons of

_the Plpellne Authorlty . . The thlrd arn&%gement is that'

c
o] ._,,. .

‘Vadopted in South Australla where thé@%idgealpa Moomba to
: f

Adelalde 11ne was flnanced by an a Jangement between the

Council.(lz)

These comments™ LA questions of who is to

a

finance and build a pipelin¥ }e;:of course, far from

_ M o
'exhaustive but thev'are’suffiEfent to outline the com-"
plex1ty of the- 1ssues 1nvolved before any.. pro;ect reaches
,the draw1ng board. Once they are resolved the pro;ect is
primarilyfone forithe'englneers and-company economlsts,

.

" The first question to be resolved at this next



o ‘-1 4 .
stage is that of p1pe11ne capac1ty, capac1ty be1ng thea

rate of flow and not the volume requlred to fill the

(13)

‘ ;0 o
11ne usually expressed in barrels per day for 0il °

llnes and cublc feet :per day for gas l1nes. For present'
purposes, 1t 1s suff1c1ent to note that the capac1ty of R
a p1pe11ne is. determlned as much by 1nstalled pump1ng e

capac1ty as-it is by p1pe d1ameter -so that capac1ty can

>

w

. zcﬁ‘
be 1ncreased by the 1nstallat10n of further pump- fac1l—
Yo _
1t1es. In the 1n1t1al stages though the questron is

determlned by consfder1ng avallable reserves present .
demand any. 11kely 1ncrease in demand the prospect of
. Mew markets ‘and the p0551b111ty of further Teserves’ be1ng

dlscovered (14) ‘ B o C

. . S
9 "W . . - , . e

0v~' ‘ Plannlng proceeds to a more detalled selectlon e
of the route although some prellmlnary 1nvest1gatlon may
uhave been made in this dlrectlon with the ear11est feas-_

1b111ty studles (15)

Generally speaklng, the cheapest'
route w111 be the. shortest and the proposed pipeline w111v
normally proceed in a stralght 11ne from the f1e1d ‘to 1ts

A destlnatlon The Gldgealpa -Moomba to Adelalde gas line, |
.for example, proceeds in a v1rtually stralght line from
the proce551ng plant near. Innamlncka (16) However the
po531b111ty of'serv1ng 1ntermed1ate markets may result
in jﬂfnlflcant dev1at10ns from the shortesf route'to

major markets, Other factors, too, may result 1n deV1a—-

tions, such as the aim as far as p0551b1e to av01d



- u - .

rivers' lakes and mountaln ranges C1tres and towns uhﬁ'"
-less they are be1ng supplled by. the 11ne and propertles_f
'=3wh1ch would 1nvolve exce551ve costs for rrghts of- way (17)
The next step after the route has been selected
and any necessary 11cences have been secured ( 83 ;s fo
rlghts -of- way to- be acqu1red from the- varlous property ~Q
<@

‘owners. Th1s 15 an extremely c0mp1ex procedure 1nvolv1ng

f'1dua1 negotlatlons by the plpellne company 5 repré-

entatlves w1th every owner. It was even more complex-
;before statutory prov151ons gave p1pe11ne companles the
xmrlght of exproprlatlon. For example, representatlves of
-the Buckeye Plpellne Company 1n the u.s. to-ohtaln ease—
'ments for the or1g1na1 368 m11es of the Eastern Products
1-System, had to negotlate w1th 2, 517 people ownlng 1 742
parcels of land to be crossed as well as obtaln permlts
:to ‘Cross SQﬂ roads 58 ra11roads,;ll r1vers nd n1ne\7

(19)A

'canals} Although the negotlatlons themselves are

less complex now that the p1pe11ne company or authorlty

can enllst the support .of statutqry expropr1at10n pro-

cédur%s (2 ) nevertheless each owner must be approached ;”‘
.AchISltlon o£,the rlght of way for the Dutson to Dande-_7

nong gas 11ne constructed by the Vlctorlan P1pe11nes '

'Comm1551on; for example, 1nvolved negbtlatlons W1th 244'.. ,
(21) : : .. : , :‘r_;*_--- :. ".‘-} . .‘ . . - "-';'é"

-property\owners
The w1dth of rlght of way'acqulred w111 vary

’from ProJeCt to PrOJect but W111 1nclude suff1c1ent area‘h“
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'for constructlon machlnery to
>

'trenchczz) and in some cases p ov151-n w111 be made for

p0551ble future dupllcatlon At is stage,,too 1and
must be acqulred for pump statlons and‘ 1n the cdse of

crude 011 11nes, for termﬁhal and emergency tank farms.

"(ii) The Constructlﬁn "Spread" ‘:T.
| Once plannlng and ‘the acqu151t10n of Tlghts of—
way have beén completed the f1rst mechan1ca1 steps in’ the‘

";constructlon of a p1pe11ne -are taken It is. thlslﬁspect.’[

'iof plpellnlng that “in” the earller days of manual con- jag“

‘~"struct10n bred a somewhat romantlc air in wh1ch the plpe-?"

11ne gangs 11ved in’ tough and. often drunken 1solat10n (23)‘”
'Thelr work was rlgorouﬂ and demandlng Wlth everythlng from;
.trench dlgglng tooélpe handllng and back f1111ng belng
",done by hand. ! Even the 301nts were manually threaded to-n

igether by "tong gangs" before the w1despread use of
K

welding., (24) ;; h : ) ,v' ';" if;‘v:. e - i;
| | Although many of the phys1ca1 demands ha&e been ,
;Hremoved by the mechanisation of almost every aspect of o
the operatlon plpekinzng is stlllvla Paul Bunyan operae

a '-r

,”tlon_} ‘one of th toughest faftest rlSkleSt most Spec-
dtacular types of constructlon Jobs of the century The

plpellners enact a drama that rlvals last centu#y s’ ’ o ?Q

[y

-bu11d1ng of rallroads . [wch] a unit. of men and | R
’ ’ ) L3N thr
machlnes as. self contalned as an army d1v151on capable'

S Thrg

i :



—1nvolved but unllke:f;f“

L - I
“ffon dltching.- The_plpei'usually 1n lengéka of about 40 f;_ejﬁ
'“*.ﬁ',feet (27 ) S '

e

Certeln obstacles requzrlng spec1a1 treatment

are met on practlcally every rlght of way, the most com//
R o e
";;mon be1ng road, rallway and r1ver cros§angs (28) Wlth Sl

SO : .

:Froads and rallways, a tunnel 1s usually bored under the o

oy

-

»Jembankments,'a casrng of sl1ght1y larger dlameter than

A
"v‘-.'

;;;he plpe 1n$erfed and the plpe fed through th1s oa51ng

50 that no fnterference to the. road surface or: ralls is f5f"”rfff*

1nvolved The m%ﬂﬁer in wh1ch river cr0551ngs are made_7:

varles accordlng to the partlcular clrcumstances EATI B

[}



: . /- ; Ac.
' ‘L .‘ //

- Sometimes overhead crossings afe made, but these are the
exceptior rather than the ruie' More,usually, the pipecis
lald under Tiver bedSﬂand covered. Such sectlons of the

‘plpellne may, be encased in concrete, or welghted in some
c4
othen_ganner, to prevent them from floatzng to the surface

\

Spec1allzed contractors may be called in for larger rlver

¢

cr0551ngs If the plpe across a river is. lost the whole

e,llne may’ be §h~t doun for a con51derab1e length ot tlme

. . 4

and exten51ve pollutlon will reSult
On the ordinary sections‘of the right.of way, .

the next step is for. the pfg; to be allgned and Welded (29)

N

The’ lengths of p1pe are allgned w1th clamps -and then.

'5we1ded along51de the trehch - The.quality of the weldlng
o
is 1nspected v1sua11y and usually by X-ray or gamma ray

PhOtnglphlc reoords as well (30) Allvwelds Wthh prove

defectlve must be cut: out and redone but usually this 1s

©

requ1red with only a fewv301nt5.

'Following welding,‘the now almost contlnuous_’

length of ylpe is cleaned and coWered with a protectlv

/

coating by a machlne whlch travels along the pipe. (31)

13

The usualnmethod 1s for the p1pe to be "cradled" 1nto

_the dltch by 51&e boom tractors a’s ;t emerges t;om the
'coatlng machlne The plpe is, of course‘ flex1ble ‘when
‘_301ned ln contlnuous lengths and thus can be 1a1d into-

the trench in more or "less one un1t 11m1t1ng the only

'weldlng done in the trench 1fse1f to certain tie- ins.

i,

4

18



Once laid in the tren;h, the excavated/material is backf

filled, fences and gateé repiaced and the ri%ht-Of-way
cleaned up. (32) o L )

'However,‘before_the‘line'is filled with oil or

7gas it must be tested. This is NOW donevalmoSt-invariably
D

(33)

by subJectlng 1t to hydrostatlc pressure
to Dandenong gas line in V1ctor1a, for example,'was sub-

Jected to pressure testlng w1th water up to 1620 ‘)ounds

The Dutson

Tper square 1nch ( 4) although the max1mum operatlng pres-

)-.

sure 1s only- 1000 pounds per square inch. (3

fa11ures‘occurred. ‘Once operaplonal p1pe11nes are pat—

Only three

rolled_regularly for signs ofnfailures-- although most of

_thése can be detected from‘monitoring of pressure guages

and as a check on construction activities adjacent'to the

lihe.
o SECTION II

OPERATION OF PIPELINES
(i) O0il‘'Pipelines:

Es

be sevbral and perhaps even hundreds of produc1ng welis.

From these wells, ‘the oil 1s'f1rst collected at a'separ—

ator statlon or at tank farms before enterlng the ma1n
(37)

pipeline system. The p1pe§ used{forvtnls~funct10n

Q

b

In any partlcular oil fleld there will usuaily
Li. (36)

19.



form the,"gathering system” and are to be d15t1ngu1shed
from’trunh linescss) as they are not generally covered by
plpellne 1eg1slat10n (39) |

Where ofie’ producer alone.ls u51ng the trunkllne
the process of leedlng productlon to the p1pel1ne 15 a
relatively 51mple matter. HOWever where a plpelrne is
rece1v1ng productlon from several producers and:deldvere

'1ng it to more than one reflnery or, 1n,the case of ga

produ s 11ne to more thdn one outlet the transactions'
. e

L

1nvolved are qulte complex and requ1re some ~explanatién,
_Although the former 51tuat10n prevalls in Australla at -
rpresent even in- relatlon to products plpelrnes C4O)\some
of the leglslat1ve prov151ons ant1c1pate the latter 51t-;'
uatlon It is proposed therefore to outllne the trans- | ~
actions 1nvolved in p1pel1ne operatlon in these c1rcum-
'Mstances as' a background to the dlscuss1on of these part-
icular prov181ons (41) In d01ng so, 1t 1s ant1c1pated
that proceduresrsubstant1ally slmllar to those employed
in the U.Sr'w1ll be adépted in Australla wheh the. occa-
sion arises R ‘ ‘J' o k; ): ) ¢

;In slmplé outllne; the procedure is as follows
Usually, the plpellne acts as a carr1er only and does- not
'purchase outside oil. (42)_ As the 011 is run. 1nto thef
'p1pe11ne company S gathering sysbem from the producer's

f1e1d tanks it is measured or gauged (43) A sample-Of__

0il may also be taken by means ,of a "thieﬁﬂ. A'"run -

!



ol

~ticket", notingithe volumekand~quality of’oil is then

issued to the'nroducer. It is on the basis of thlS ticket
that the producer is pa1d although 1t should be noted that
it is not "his purchaser, usually a reflnery, who issues

the ticket but the pipeline comypany. ‘The'runrticket also
‘determines the amount ‘to be delivered to a particular

(4 ) o ' U

However, the pipeline company is not re-

‘o

purchaser.

“quiredvtO'dellver the identical batch,of'oil to that Te-

]

celved from a partlcular producer but only the .same amount

e .

- of 51m11ar quaﬁlty oil. (45)

(i) Commingling and Contamination:
‘The problems 1nvolved in these transact1ons aTe

much more compllcated in fact than thls brlef outllne sug-

i
gests - Where a p1pe11ne is carrylng 011 for out51de sh1p~

pers on any but the smallest scale, 1nev1tab1y the quallty_

-~

‘of the various shipments willTVéry considerably. O0ils of
varying grévities can-be transported successfully in the
Same plpellne subject only to a comparat1ve1y small amount

of "commlngllng" f,However, the factors affectlng the

& 3';,_

~

* amount of commlnglzng 1mpose several restrlctlons on,

- first, the amount of 011 which- can be accepted for Shlp—
A .
ment -in one tender and secondly, the order in which a

particular tender may beVAccepted relat1ve to other ship- .

ments of different gredes.£46)

011 p1pe11nes ogerate on" the ba51s of successive

A



‘volume d1sp1acement of the 011-1n the: line by 011 enterrng *[*
‘the ldne (47) .In other words,'the plpellne conta1ns a.
aconstant stream of 011 so that there w111 be an 1nterface
between batches of varlous qua11t1es F4 ) At the p01nt of

contact between two. batches there will be some 1nterm1x1ng

8)

or, commlngllng (4 due 1n part to the fact that veloc1~

't1es across a p1pe11ne sectlon are not constant so that
.

‘the followlng fluld w111 intrude 1nto or commlngle w1th-

'.the flrst (SO)

The extent of thlS commlngllng w111 vary_
con51derab1y dependlng on factors such as pumplng rates,
the number of pumplng statlons through wh1ch the 011
passes, _plpe frlctlon the den51ty d1fferent1a1 between
(51)

the two batches and v1sc051ty

However for’glven 0115vtravelling over a given
.:distance, the amount of commlngllng is relatlvely con—'>

(52) .

Stant The volume of commlngllng 1ncreases with dls-g

vtance travelled but not in d1rect proportlon. It does not

:vary w1th Fhe volumes of the two batches although obv1ously

4the larger the volume of 0il in any. partlcular batch ‘the

smaller the commlngllng in proportlon to or as & percent:<
“age of,'thatvbatchl(ss)

Thlsdexplalns why 1t is necessary for p1pe11nes"
carrylng varylng grades of 011 to 1mpose m1n1mum tenders
a requirement that it w111 be seen,-has been c1ted as
.,ev1dence in support of allegatlons of den1a1 of access to

: {
-common carrier p1pe11nes by 1ndependent producers and



reflners.(543 0bv1ously some pinimum tender requlrement
‘15 1mposed as\a matter of. practlcal nece551ty. A shlpper
: presumably would not tender a batch of 011 1n such a

small quantlty that the commlngllng would'amount to, say;
50 per cent of the batch unless the-dlfference between the
'_grades of oil concerned was such that this would not 1m—.
'hpalr the qua11ty of hlS shlpment. However, w1th certaln.

shlpments there is a maximum tolerance of commlngllng be-'

yond wh1ch the batch of- 011 or the product contamlnated

w111 not meet the necessary speclflcatlons., WOlbert glves

: the follow1ng 1llustrat10n.(55)
For example, the spread of contam1na—=v
tion between kerosene and diesel fuel
~ through Plantation's main line is sa1d
to be approxlmately 800 barrels on
. either end. - One half of the total con-
- tamindtion, ‘roughly .800 barrels, ‘is
, " kerosene to be disposed into the diesel
» ..~ fuel. But 3 per cent Kerosene i's the
‘ limit that spec1f1cat10ns will permit
to.be introduced: into the diesel.
o Therefore, to absorb the 800 barrels: of
S ,kerosene into the diesel fuel and still.
" remain within specifications, there
must be 800 x.-100/3 or 26,667 barrels
of diesel in the batch. Hence the re-
‘qulrement of - a 25 000 barrel m1n1mum.

s6)

But, as he empha51ses, th15 m1n1mum tender requlrement is -

]

correct for thlS partlcular operatlon only *The "correct"t

minimum will vary W1th the part1cu1ar 11ne and quallty of

‘the product to be shlpped The important p01nt to observe

R

. for preSent purposes is that there are sound technlcal
reasons for requlrlng minimum tenders._' b

ThlS fact 'that certaln qua11t1es of 011 or

f\
Y
N



products have a nax1mum tolerance of contamlnatlon br
other 011 or products produces problems 1n schedullng and
dlspatchlng shlpments Commlngllng can be reduced - to
‘acceptable limits 1f certaln types of 0il or: products
_follow each other in a part1cular order, ‘quite apart from;
the loss in eff1c1ency of pump1ng horsepower which . follows
where there .are great dlfferences in v1sc051ty of adJacent
'products (57)

hlems is the- functlon of the schedullng and dlspatchlng

departments of the plpellne company Crude oil shlpments

‘are scheduled follow1ng per10d1c meetlngs between" shlppers
and representatlves of the pipeline. (5 8)_ Apart from co-

.ordinating- demand w1th the p1pe11ne capac1ty, the schedul-

.

'_1ng department is respon51b1e for arranglng eonnectlons
‘with other p1pe11nes The dlspatchlng department then . -
takes over and as well as superV151ng the actua] flow of
‘011 into the llne, is respon51ble for estlmatlng arr1va1

n

tlmes of part1cular shlpments and varylng the rate at

(59) vFrom

‘;whlch the o0il is. pumped ‘to meet requ1rements
the. records of recelpts and total hourly pumplng, the
dispatcher is able to predlct the arr1va1 time of any

.partlcular batch so that ”cuts"(6 ) between the var1ous‘

’grades can be made at the approprlate dellvepy points

A ba51cally 51m11ar procedure is adopted for

‘products' schedullng and dlspatchlng although there are

'dlfferenCes between the two wh1ch have been descrlbed as-

§

Arranglng sh1pments to m1n1m15e these probe



follows (61)

Crude 0il 11nes are used most. frequent-,

ly to gather otrfrom wany—fietds—and
: transport it to refineties or tanker- -
loading terminals. “fhe o0il is received
from many sources and delivered to a
~ few. "The different oils may be either
-mixed or kept separate. Products lines
most frequently are used to distribute
- the products of one or a few refineries
‘to many users. Only a small per cent .
of one. product can be blended with
another without affectlng its spec1f1-
cations. With crude 011 ~a larger per-
centage of blend. usually is allowed.
Different products must be kept separ-
ate and shippers usually demand exactly
the same product which they delivered
. to gbe pipeline. Crude oil pipeline
S oper@tors make deliveries of common
- #tock 0il which is.the same ‘grade as
‘that received, but it is. not necessar- =
11y the 1dent1ca1 oil. '

H_To ease schedullng and dlspatchlng problems to some extent

plpellnes frequently establlsh cycles, espec1a11y for pro-
M
~.ducts, 1n which the various. products are dlspatched 1n a

Vpartlcular sequence (62)

(iii) Gas Pipelines: ' A, >

ﬁ\;drl
There are certaln ba51c d1fferences between the
"operatlon of 011 and natural gas p1pe11nes Although gas
- .can be transported to .a 11m1ted degree in 41quef1ed form
'under pressure by ra11 truck or Shlp, p1pe11nes are the
means by wh1ch the vast bulk of natural gas de11ver1es

are made The gas p1pe11ne, un 1ke-rhe 0il p1pe11ne, pro-

““vides a necessary d1rect conne7flon between produc1ng

f1e1ds and ultlmate consumers, rather than reflners or
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This fundaméntal ,’_é‘if‘.i_s ti sexplained

? 2

in the following terms.
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line. The ‘gagipyy ; Il Mg
and”itsgdistri;“ ~'u§t-have'the-caﬁ$§'
acity to deliverBEhe gas exactiy when, |, ,
it is' 'neéded.on ﬁ;ﬁﬁ',.gj.",['as . T
pipeline] design is very, Closely geared . B
to the maximum daily requireménts of o '
“all its cu'stomers, and the location of - e
E many of its facilities is determined by = o
o almost mathematical consideration to - S
a ensure delivery to customers as économ- -
- ically as possible. The gas trans-
porter provides, in addition to trans- .
porting the commodity itself, the ser- R
vice.of delivering the right quantity - "
exactly when it ig needed. He there-
fore usually owns the 'gas in the pipe-
-line so as to be free at all times to
deliver gas to whichever customer may "
need it at any particular instant. :
_ Gas transmission cannot ordinarily be -
R _ allowed to suffer interruption of any = -
' significant duration. o . o

o
Lt

Not all gas transmission pipelines, however, purchase the .

A3

-gaS'which7they carry. In'Cahada,/the most notable'exéép{ » z

tion is the Alberta Gas Trunk Line'Company Limited which |

has built and operates»the~gés,gridvsyStem in Alberta
almost exclusiVely.(64)  This company, éonstituted by
spécial Actvpfvthé Proyihtial_Législature,£65),delivérs‘

gas at various points just within the bouﬂda:ies of .

~ Alberta to "Specia1.Act companies" which are the purchas-

‘ers of the gas. The arrangement .is exceptional and it

should be noted that the pipeline cbmpanies to which

&



-

“"Alberta Gas—Trunk»delivers own‘the gas. (66)
In Australla, no consistent pattern has emerged

among ‘the gas p1pe11ne operators Assoc1ated P1pe11nes‘_

L1m1ted owner of the Roma to Brlsbane plpellne does pur- .

"chase gas at wellhead meters and resells the gas at sales
-meters 1n Brlsbane, at Ipsw1ch Toowoomba and Roma ‘The
former V1ctorlan Plpellnes Comm1551on was empowered to

purchase natural gas for: trahsm1551on(67) ‘and 1n fact did

purchase at the Glppsland Gas Proce551ng Plant delivering

to the Gas and Fuel Corporatlon,.owner of the retlculatlon
_system, at the c1ty gate at’ Dandenong The Cas .and- Fuel

‘Corporat;on, as 5uccessor to the Commlss1on since the lat-

bter's‘abolitlon (68) now purchases at the Glppsland Plant
In South Australla, the Natural Gas P1pe11nes Authorlty
1§

is not empowered to buy natural gas except for 1ts own use

(69)

and consumption. The property #n the gas wh1ch 1t

carries passes to ‘the purchaser d1rect from the. producer

~at the valve on the downstream 51de of the meter station
'1nstalled for the purpose oﬁqsupplylng ‘the purchaser (70)
,The Federal Plpellne Authorrty wlll llkely act as a pur-
’chaser of gas at the wellhead or process1ng plant (71)

. The actual mechanlcs of mOV1ng natural gas

through a p1pe11ne dlffer, for present purposes, -from the

procedure 1n oil p1pe11nes in th} follow1ng respects

.F1rstp there 1s no "batch1

vl.- ‘ F

ural gas. All proce551ng necessary to prepare natural gas )

4?&1

"\of*dlfferent grades of m@ﬁ%§7e
o

£



: : , o
for the market is done "in the f1e1d" before the gas enters .
the p1pe11ne (72) Secondly, once the gas enters the main i B

plpellne, 1t moves in a cont1nuous stream to the polnt of

'consumptlon There are no 1ntermed1ate stages such as,

3)

or sh1pp1ng by rail or sea as

reflnerles, bulkwstorage(7

-A;‘ ,g

there are with crude oil before it is manketed As the.
'*whole procedure of natural gas transmission is completely

-vautomated any 1ncreased‘§?mand automat1ca11y,*w1thout any

1Y

w’dlrect human 1ntervent10n, opens the valves on the various.

wellheads by the amount necessary to supply. that demand (74) :

It remains to make some brlef observatlons on

1

the form of gas purchase contracts (75) Generally in the
past 1n North Amerlca, natural gas p1pe11nes have been

bu1lt by companles establlshed for that purpose.n Crude
% -
0il and products p1pe11nes, on the other hand usually

or1g1nated from the refiners as part of the process of

(76)

1ntegratlon Flnance for these llnes could be pro-

v1ded from the revenues derived- from exlstlng reflnlng

q
ope?atlons, whereas a natural gas transm1551on company

established for that purpose had no 51m11ar source of

(77)

‘revenue. The only secuf&ty that could be offered for

borrow1ng the 1n1t1a1 cap1ta1 cost of a natural gas plpe-

11ne was the- purchase and. SuleS contracts Thls resulted

in v1rtua11y the whole supply of a partlcular fleld being

v

'commltted to a partlcular market and it was rot urtil- this

/
commltment had been made by the purchase and sales



‘.contracts that a p1pe11ne was bu11t (78) Thus ‘a. long

term relatlonshlp between the transm1551on company and

' the produter was establlshed In. No h Amerlca, this;;ermFﬂf

:15 usually 20 to 25 years (zg) o L 5% *7ithlff
o Obv1ously clrcumstancee w;ll change durlng a.
hterm such as thlS. Gas purchase eontracts therefore
Alnvarlably prov1de for varlatlon of certaln of the1r terms

the most commpn prov151on be1ng ‘an. escalatlon clause re—=

<

latlng to prlce (8 ) Anothe{gprov1sion frequently con-

>

templates a rev1ew of the contiract if for example -fore-

“,

'cast volumes are not be1ng achleved

ﬂ

29,
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-'-F.'OOTNQTEsf- CHAPTER 11 = - AT

...(1))_;

__(2)

;eﬁj;iqnf;at,pp.mxzzz.ét.aeq;:(19653;9"*fi"}”f$,*}_{f;

for :the purp ‘obtai ing“a SUpply of erude—oil
~for that ref
'gwere‘built f Urpose of engagingrin[the bus-

.(b!—l,

Manyfgraﬁmatitélly;ihaccurgte,yerms aie peculiar‘td*"
theApetrOleUmfihdustry.~'Severa1Texamples\from“the

pipelinefindustry could be added tgq those cited in

¢ o I

ﬁ[T]hé followj; -fundame ?§17dif£ereﬁ¢es.bétweph’thé 3

"~ two methods o [transportatidn preclude the analogy: -
(1) pipe line were built by—theJShgppers'whO“use

them - the oi] companies. themselves;

on the other'hand,{

refinery to the marketing drea, - It,cannOb,carfy

. cr¥ude to the,refinery,and then transport the refined: ‘&,1

Product back to the producing'territory. ‘By con-

gya&t, a’railroad;fhhuling some products prédominenff ‘y“' _
¥y din one'directibn,'has the advantggeﬁofEreturn_ LA
hauls of other Products; (6) crude pipe ‘lines have

2 limited expectancy . nﬁ.,vButvtheftypical_railroad:;;i

. can éxpect increasing traffic as the.commUnity'being

(3) .

~ line Aythority and is due to Be”compleged in51975g‘

"ilési);

served continues to expand with the pasgage ofvtime; . o
(7) -pipe linefcapagify iS'limited.'-Un; kﬂ;agraile T SR
road, it cannot run'additibnal;tra;hs.or‘adducars{

" - Wolbert, AmericanaPip Vines, at pp.;55-6. ELEEE
v The,aﬁalogy, hohever;fdoe§ have' limited i11- .
ustrative value..prart;from,the,similarities-in con- .
struction.procedure, such‘as acquisition of rights-

.0f-way and the connection bethen'the’point$7being L
‘served by'a'continuous‘Line, the field and gathering .~

18nes' of a Pipeline system can”befcompaged to the
Spur. lines of. g raitway, the stO;gge%tanks'td freight

' yards'anggthe trunk lines to major‘§hi1way"arteries.‘f

The line is being constructed fprftheﬁfgderal‘Pipeéy:

-

&
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(4) ~_Th15 is the pattern whlch 15'develop1ng 1n Australaa‘

.2 for oil pipelines. ~However, historicadly in the. :
- United States of Amerlca .crude- 0il prpellnes have = |
" . been .built mostly by the’ reflners See further,_;'7
; LChapter TIT, Part I, Sectlons g and II, znfra, at

.»'g," :h}pp 41 et seq o L e - ﬁyﬁfgh i

e

s) ﬁSee further,ChaEEfr IV,NSectiom‘II(V),{infra; at;$p,
' .111 et seq. : ' --i'JVV- ‘ ,"',” e
_(6) See the Northern Ontarto Ptpe Ltne Crown Corpora—
: - titon.Hdet, S.C. 1956, c. 105 repealed 'S.C. 1967-68,
e 31, However, it ‘Wwas always the 1ntent10n that
" the Corporatlon 5 rgspon51b111t1es ‘would ultlmately
- be assumed by ‘the - ‘Tpans Canada- P1pe11ne Company '
' See further, Chapter III Part II tnfra, at pp

S T72-3,
.J;;;—~”””' o

' 1(7)' "The Alberta Gas Trunk L1ne Company in ‘som

“approximdates a. government-owned- transmlss

See further tnfra, at\pp 26-7. "f y

-

C(8), 'See further, Chapter VI, Se,ctlon",II,I znfra, at PP

g 209 et seq. o R mﬂx- e

‘}CQ)Z See further Chapter VI Secti@nfirfiﬂffé3 at PP;tﬂgo

L (10) Bee further Chapter vx Sec'-.t_iori i-;ﬁ,‘??infra,'-at ’pp.,_,zdasjj,,_;f'
| oeg G ST T

.(Ili Assoc1ated P1pe11nes L1m1ted,/Natural Gas comes. ﬁo_v

Yon utllltyrrr_f‘“

Brtsbane,_(1969) ~ For anwinteresting example of ,g_{m;*;

legal’ problems that may arise from’ such ‘pursuits, . -
‘see the judgments of ‘the. Bupreme Court of .Canada in -
Mtdcon 0il and .Gas Co. V. New British Damznton OtZ

f- Co., [1958] S C.R. 314 ’ O SR . :

(12) For partlculars of thls arrangement ‘see Parllamen-_gfx‘ﬁ'
‘tary.Paper No. -102 (South Australlal, Financ i_ -

« ..« Natural Gas. Ptpalane—t ~Australiad. (1966) See

B further Chapter IV Sectlon 1v, tnfra, at pp L35 6.

-

(13P Amerlcan Petroleum Instltute,‘OtZ Ptpe Ltne Trans-
porﬁa%zon Practzcea, Volume IT, at P 1:

'}(143 ‘See. generally, Parllamentary Paper No: 102, 8upna
“"n. 12, at ' pp. 2-5. For ® con51derat10n of some. of

‘the other  factors. 1nvolved ‘gee 011 Pipe LGe Trans—.f_t;sz

portatton Practtces,'eupra Qn: 13 at p 23



(15)
!

(16g

a7
Toas).
(20)

{y\ e

ol
[T

o ! :

.Fer-a discussion of the stafutory‘provisions relat-

ing to preliminary-investigationsysee Chapter V,
Section II, infra, at pp. 153 2t geq. ' '

The Journal*of Industry, Natpral Gas Issue, November,
‘1969, at p. 54, . S i

‘0£Z Pipe Line‘TraﬁsportationiPrdcticeﬁ, supra n. 13,
at'p. 30; Victo;ian,Pipelines,CommisSionJ First Ann-
ual Report, _Jufie 365 1967, at p. 10.

)

‘For a discussion of the licensing prOCeddiégQ%éé
«&enerally, Chapter V, Sections II and III, <nfra,: at
. PP 153,et seq. - '

The Buckeye Pipe Line Company, The Flow of 011, at.
Pp. 19-22° (1961). = . L }

See fother;Chapter V, Section IV, infra, at'pp.

168 et seq.

(21)

Voeqe2y

'VictoriangPipelines CommiSSion,'Third Annual Report,
June 30, 1969, at p. 7. ; - '

VThe'ﬁﬁtsbn_to.Dahdénong natural gas pipeline in' Vic-
toria, for example, was laid on an 80-foot easement.

. Victorian Pipelines Commission, Second Annual Report,

“June 30, 1968, 'at p. 8. Usually, the right-of-way

(23)

“of Interstate 011 Pipe Line Company, 1909-1959 at . .

(24)
(25)

(26)

(27)

. v

- field and gathering

.Adelaide. 1line;

is 50-to 80 feet wide. 0i°L_Pipe Line Transportation
Practices, supra n. 13, at p. 37. Lo

For an entérta;nihg éc;ouﬁt-of conditions in early L
pPipelining camps, 8ee Loos, 0Zil on Stream: 4 History
pp. 19 et seq. (1959). See also, Larson and‘Portériu )
History of Humble 0il & Eefining Company, at.p. 146~
(1959). - Coen - -

ay

Sciew~c6upfings are still used for some smaller v

3}ines. . fo i

Bpes. s

: f.,tqfion'Practices, supra n. ‘13,
at p. 41. E ¥ - A

For a discussion of“the procedures involved in pre-
paring the right-of-way and stringing pipe, 8ee gen-
erally:.OiZ‘Pipet_{ne Transportation Practices, supra .
n. 13, Chapter I7, ‘ - # ' SR

i

Id., at.p. Sf??ﬂThekpipe fqr“the~Gidéealpa-Moomba‘to,
Mes transported part of the way in 40-
Mded “into 80-feet sections and then

s S



moved ;2 the right-of-way. The Journal of Industry
Natural Gas Issue, November, 1969, at p. 70.
(2§)‘.Sée generally,'OiZ_Pipe'Line'Tiaﬁsport&fion Practiceé,
“. Supra n. 13, at PP. 45 et geq. . ' : '

(29) -Id., at pp. 56 et seq.
D .

'-(30))'The Dutéon?to'Dandéﬁong‘line was‘k-ray tested at -
: every field weld. Victorian Pipelines Commission,
. Second Annual Report,’June"30,,1968, at p. 9.

Yo
W,

{31) See generally, 0tl Pipe Line Tranéportatﬁon.Practiees,'

Supra n. 13, at pp. 59 et seq.
(32)° Id,,-a?sp. 71.

(33) Id., at pp. 71' et seq. -
"(34) .Victorian Pipeline51Commiss{on, Third Annual ﬁepqrt;
June 30, 1969 at p. 7. - s :

(35) Victorian Pipelines Commission, Second Annual Report,
' June 30, 1968, at p. 9. - ' oo '

_i(Sﬁ)J‘For example, in March, 1990, there_werp 348gproducing -

wells on the Barrow Island field in Wé?térn»Austra-
lia. The Petrolepm Information Bureau (Australia),
Petroleum Search in Australia, March, 1¢7¢. '

(37) For a general ¢qécription of,the procedure, se¢ Ball, --. -~

et al., op. cit., suprag n. 1, Chapteér 10, -

~38) "Gathering systems are used to move the oil from the
producers' lease tanks into the first pumping station
or tank farm on the company's trunk-line systenm. ...

Trunk lines move crude oil'fromﬁthe initial trunk - -

station to réfineries,'marine‘loading terminals, in-
-"~~-terconnection with other carriers and also transport
refined products from storage tanks at refineries,
terminals and other points of origin to terminals
located in areas where refined products are used."
01l Pipe Line Transportation Practices, supra n. 13,
at p. 1. e < S o

° (39) For éxample, section 4 of the Petroleum‘PipeZines Act'

1969, Act No. 42 of 1970 of Western Australia, ex- .
cludes from the gefinitioniof ""pipeline" a Pipeline
that is used "fof the conveyance of petroleum from.
the well head to a tank or separator or for the
.collection of -petroleunm within the area in whith

L o . . |
is produced or recovered."  See further,»Chapte qv Lo

.o

33‘.“



~Section I(ii), infra, at pp. 151 et seq, Gathering  + -
lines may, nevertheless,. traverse considerable dis- . -

. tances. In the Barrow Island Field, for example,

’ there.are approximately 240 miles of gathering lines . ., -
. from wells to separator stations with an additional R
~nine and a half miles of pipeline to storage tanks. -
Stratton, Barrow Island Oilfield Western Australia, . - . -

- Ministry ofyFuel and Power, Victoria, June, 1969, at . "
p. 8. Lo . ‘ . R BRI . R

(40) Most products lines in ustralia to date:have been
constructed by particuldr refinetries and traverse
short distances for the ortation of that re-
finery's products to depots”and wharves. See; Summary .
of Natural Gas and 0il Developments in Vietoria, Edi-
tion No. 6, Schedule of Pipelines, Ministry of Fuel

* - and Power, Victoria, June, 1969. So far as the
o writer has been -able to ascertain, the only pipeline
. 1n Australia transporting oil for more than one pro-
- ducer is that operated in Queensland .by Moonie Pipe-

line Company Pty. Ltd. "Essentially Union-Tenneco

owns all of thé wells supplying the pipeline. A
small amount of condensate is transported for the
Associated Group 'at Roma.4 Letter to the candidate
from Moonie Pipeline Company Pty. Ltd., November 17,

1969. :
(41). The provisions referred t0'are.the'"common'éarrier”  J, .
: provisions discussed in Chapter VII, infra, at pp. '

234 et seq.
7 . © . . } N # .
(42) I.e., 0il carried for parties other than the owners
: of the pipeline. However, -0il, carried by .the Mooniég.'
Pipeline Company Pty.- Ltd. in Queensland doés become
the property of the ¢ mpany as it enters'the~storage
tank at Moonie. Lett r’t%~the candidate from Moonie
Pipeline: Company Pty. Ltdl, November 17, 1969. .

(43) Inevitably, automation has not neglected ‘the oil
-+ field. This process is included in a system 'known.
as LACT which stands for "Lease Automatic Custody.
Transfer'".. The system extends beyond -the measuring
of 0il in the field to the running of gas-oil separ- /&
‘ators, removal of certain impurities and sampling = - '
for gravity determindtion. See further Ball, et al.,
~op. cit., supra n. 1, .at pp. 182-3. ' LACT is employed
in the Moonie o0il field, Letter to the candidate
from Moonie Pipeline Company Pty. .Ltd., Novenmber 17,
1969. ~ . ST

‘p
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(44) Seeﬁ;enerallygaéllf et'at.?‘op.'ciﬁ., supra n. 1, at
v : ’pp,.180—3;'Wolbert,_op. cit.,;suppa n. 2, at pp. 25-
T P29 _ SRR e A B P2

(45) WolEErt,\gp.‘cit., %upfa n. g, at‘p. 37.

—

~

(47). Id., at p. 41. = -

it L . .

[(46l See generalif;id>@lat PD. 29—35,

(48) - Occasionally'mechahi@gllsepa:ation is used but this
.+ . has proved to be unsatisfactory. - See Bell, Petroleum
‘ Transportqtion.thdbook,xat Pp. 19-20 (1963). Ano-_
. ther method occasionally used for segregating pro-
‘ ~ducts’is to insert a !!flag" or "buffer batch', usu-
.-, ally kerosene, naphtha’oryunleaded gasoline to pre-
. vent contamination.bf"én.unleaded product with a
. - leaded, product or a low flash with a high flash
e - point product. See, 071 Pipe :Line .Transportation
o - - Practices, supra mn: 13, Volume IV, at p. 122;

" (49)° This "'commingling'" ig sometimes referred to as Ycon-
- tamination" but, as Wolbert points out,. op. eit,
‘supra n. 2, at P 29, the use of this word may be
“governed by the basis of any particular'interest.
””[I]f‘we.wetgﬁconcerned with the lower ~rade product,
would we say that it had been 'contamin ‘ted: by the
_infiltration’ of the highe: grade product?" =~

(50) _Bél;,=op} cif.,.eupna,ﬁﬁ 48;‘ht‘p:‘19L

. (51),‘See,generally,Wolbert, op; ?£¢~Q§§#pra-n} 2,‘at‘p5
| “325:OiZ'PiP?'Liﬁe'Traneportdtipﬁf ractices, gsupra
- m. 13,7Volume IV, at p. 1195 . - .
N _le N - EaeN ‘;

9

+(52)- Bell, op. eit., supra n. 48} at p. 19.

signed and operzted systems the amount of

mixed oil is a small fraction of ‘one per cent of the-
average batch of oili" 01l Pipe Line Transportation
Practices, supra n. 13, Volume IV, at.p. 119, ‘

(Sz)fu“ln wgllide

(54) See Chapter I11I, Part, I; &@Ction‘ilfi);'infr&, at
. Pp. 47 et seq. I i S .

(55)  Op. eit., supra n. 2, at p.:35. . s
. . . ) ot ! 4 . . to i . 4
,(56)»."Sometimes;thé*inter-bat;h mixture ‘is withdrawn into
‘a2 small tank ‘and then added;at a low rate to aniapp-
‘ropriate pToductfin~theﬁlinq,?tOJassure;Uetteg mix-
. dingem 041 PipefLine}Tnanspartation Practices, supra.
n. 137 Volume, IV, at p, 1227 : R

< - N T . 4
: i : ‘

v



57

(58),

‘tééy

(60)

(61) " 2

(62)

- (63).

36.. .

<

)

Wbibef;, op;'cit.,'supr5~n.-2,,at'p..35. -

‘See generally, 0il Pipe Line Transportation Prac-
tices, Volume IV, supra n. 13, at pp. 117-118.

3

Id., at p. 119.

"Méiiﬁgf%”f; . . cut! means, in pipeline language,.
diverting -an incoming stream from one tank into
agother.'" "Id., at p. 122. >

S

Id., at p. 122.

Lewis, Constitutional Law Problems in Canadian 0il

and Gas-Legislation, Provincial-Federal Co-operation,
3 Alta, L. Rev. 412, at p. 413 (First Petroleum Law

Supplement, 1964), emphasis.'added. See also, Olisa,

Government Control of 0il and Gas Pipe Lines in

. Alberta, 5 Alta. L. Rev. 226, at Pp. 227-8 (1967).

_  (64)

(65)

(66)

(67)
(68)

(69)
(70)

71y

-1964).

See'Acbfn;iﬁonafitufiéﬁdlwﬁaérbebléms fn'Canadian

0tl and Gas Legislatton, The Background, 3 Alta. L.

Rev. 367, at p. 370 (First Petroleum Law Supplement,

Alberta Gas Trunk Line Company Act, S.A. 1954,-é.,37,
as amended. Sl : :
There are some indications, however, that the patt-
ern~of gas pipeline companies acting as purchasers
of the .gas which they transport may be changing.

‘See the comments in Chaptér III, Part 11, infra,

at p. 76. - :

Victorian Pipelines Commission Act 1966, Act No. 7477t

of 1966 of Victoria, section 11(2)(b). See further
Chapter VI, Section II, infra, at pp. 204-8. B

By the Gas and Fueél Corporation (Pipelineg) Act 1971,
Act No. 8122 of 1971 of Victoria. JSee further, Chap-

ter VI, Section II, infra, at pp. 208-9. - )

. See further, Chapter VI,”Section I, infra, at pp.

191-5, 199-201.

Letter to the candidate from Santos Ltd., November
12, 1969. . .

See'further, Chapter»VI; Section 111, iﬁfra,fat'pp.
221-2. - : SRR ; .
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Seé{American Petroleum’InStitute, Field Handlihé of
"Natural Gas, at p. 25 (1956). , R

..+ (73) Gas can be stored to a limited extent in underground

Teservoirs linked to the main pipeline system.

:ﬁ (72) Despite the dangers inhefén;'in drdwing énalogies

o

s:‘,~

(75)

(76).

L

«

(78)

~of:Gae Purchasge Contracts, 9 Alta. L. Rev..479

between pipelines and other forms of transportation,
“ there is a close resemblance between this procedure
and the operation of hYdroeelectric‘power,diStribu—
tion_systems... When a,édnsumer's_lightvswitch is
turned on, the increased demand triggers a switch at

to allow more water through to increase turbine out-
Put the'necessary amount. ‘In fact the drain on the
‘System of one‘electric light is probably insufficient
Ato;opératq”the”valve but thé cumulative effect of - -
‘seﬁgral*§Wi;¢hes in periods of peak demand will re-
'sultﬁairectiy(in,the-ppening“of a valve. Similariy,
With ‘gas traasmission,.one_stbve,burner:is probably
not- sufficient. to increaseiodfput,‘but the cumulative
'effegt'of,steral'wqﬁld,be.“ The important point for

~ Présent purposes is that events at one end of the

-line are‘liﬁked_diyectly to events at the origin of .

-~ the line. -

37,
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0il purchase contracts are not of concern to the pre-

- sent study, first, because these do not usually take

the form of long-term contracts as natural gas con-
“tracts do and, secondly, the pipeline company' usually
:does not purchase the o0il .which it carries. Even
‘where_ the putchasér”of]the ©il also owns the pipeline
as in an intégratedﬂcompany,.it will not be the pipe-
line department which does the purchasing, but a sep-
arate purchasing-department. On gas purchase con-
tracts generally, gee Holland, Comparative Analysis

(Sixth Petroleum Law Supplement, 1971). -

Seef%ur%hér,fChapter I11, Paft'I, infrd; particular-
ly ‘at pp. 45-7, ‘ L - o

See McLean and Haigh, The Growth of’fntegrated 071
Companies, at pp. 226-7 (1954). = o

Similar problems can arise in relation to the finan-
-cing and construction of crude oil pipelines although

it is not usual for a company to._be established

b

purely for the purpose of oil'transportation;eXCepti B

‘perhaps as a subsidiary of a refiner or producer in
" which case finance presumably would be arranged '
through the parent company. The problen, however,

x
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tso)l

fthrough-put agreements to guarantee

_in Victoria, a Report to the Premier»of

- 38.

did arise 1n,p1anning-the'TranS Mountain Pipeline in

‘Canada. This line was built by a company formed for.
-,that_purpoSe and. owned largely by a group of produc-

ing‘cOmpanies,‘ Before the decislon to proceed with
the line was'taken, it was necessary to negptiate," _
gu adequate supplies

“to justify'bonStructiQn of the line. See.Wiléan%nd

Taylor, The‘BuiZding'of Trans Mountain, at'p. 15

Hetherington,AThe Orderly DeveZopmént'of Pefrbieum
'Victoria, '

March, 1966, at para. 4-5, 7.7,

See Taylor, Escalatioh Clauges in Gas Pﬁrchase Con-
tracts, 3 Alta. L, Rev. 255 (1964) ., : S
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" THE AMERICAN AND CA&ADIAN EXPERIENCES
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The pipeline industry reglly emerged invAustra;,
lia over a’period-ofoonly'three or so years from 1968,
Three maJor natural gas plpelines were'completed in 1969

.and 2 fourth 1n 1971 (1) AAlthough the f1rst crude 011

~\\\plpe11ne was completed in 1964 (2) the major act1v1ty

aSSOC1ated with the Bass Stra1t 011 fiedds: was concentrated
in the perlod from 1968 to 1970.

Australlan leglslators and adm1n1strators were
thus faced w1th the task of prov1d1ng a leglslat1ve frame-
~work for these act1v1t1es suddenly and in the complete ab-
—sence of any domestlc precedent It is not surprlslng,
then, that they turned to North Amerlca,pwhere there is a
:vast and mature plpellne industry, for guldance as to the
problems to be confronted in regulatlng the pipelinefin\‘
"dustry. At the administrative lerel "the Governments of
three States obtalned reports from North Amerlcan experts-~
in the petroleum 1ndustry vDr, Charles R Hetherington,
then pre51dent of a Calgary; Alberta,.f1rm of consu1t1ng
| engineers, prepared reports for- the V1ctorlan( ) and
'AQueensland( ) Governments whlle the South Australlan Gov~

:ernment was advised by the Bechtel Pac1f1c Corporat1on Ltd.

'and the 011 and Gas Conservatlon Board of Alberta (5) In
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debate on-the various pipelines acts in the State Parlia-,‘
ments,_the leglslators themselves apprec1ated that they
were dealing w1th the subJect w1thout Austra11an prece-

.\

dent( ) and made frequent references to the Amerlcan and
Canad1an experlences (7)

In v1ew of thls‘rellance on North American ex-
periences "1t is proposed in ‘this Chapter to trace the de-"
. Velopment of plpellnes 1n¢the Unitéd States of Amerlca,and
Canada and to dlscuss the methods'enployed there to deal.
with particular'problems.~'Althoughethere are'basic diff-
‘erences between ‘the Australian settlng and the background
‘in the United States and Canada,( J there w111 probably
continue to be re11ance onnthose experlences as a gulde
even if the solutlons adopted there to partlcular problems

4

arg thought to be unsultable for Australlan condltlons.

The purpose of the Chapter, then; is to cons1der

i
the problems ctf oil and gas plpellnes in the Unlted States_:'
and Canada and the msthods’ adopted to solve them w1th a

view to 1solat1ng those problems ‘which mlght arlse 1n
Australia and analys1ng whether Amerlcan and Canad1an spl-
'utlons to them may have some relevance in Australla The
survey~w1ll commence_wath.the;Anerlcan'experlence where
pipelines have been4the subject.of major controversy. The
1ndustry has not provoked ‘the same degree of controversy

in Canada at least not until recently, but certaln aspects

Y

of the Canadlan experience may prov1de useful precedents

oy
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in Australia.
"PART - I

THE AMERICAN EXPERIENCE

SECTION I .
HISTORICAL INTRODUCTION(®)

The petroleum lndustry,beganlwith completion of

the first’successful oil wéll by Colonel Edwin L. Drako,inr~"“”"!

Titusville, Pennsylvanla, on'August 27, 1859 'Thé“well

A,

. 'was typ1ca1 of most that followed (10)

It was located in a relatively unde--
veloped area, poorly served by trans-
portation, ‘and remote from the markets
for 0il. Pittsburgh, one hundred

" 'miles away, was the nearest large town,
and other population centers were even
more distant. Thus,‘within a few
months of Drake's success the infant

¥ petroleum 1ndustry was facing its most
formidable problem: transportation.
Transportation requirements have gone
hand in hand with the discovery and
development of the petroleun 1ndustry
ever 51nce :

The immediate solut1on to this problem was to uoe nearby
011l Creek dnd the Allegheny River. When the main pro¢uc-
tion area shifted from the rivor bonks.tolfho hills, the
0il was hauled to the rivers by teamsters and thenAcarried

vby barge to Pittéburgh, ‘The system, however, was



.,unsatiSfactory. First, 1t was necessary to resort to dam;'
m1ng the rivers ‘to prov1de enough water depth for the bar~
ges to move downstream on the rush of released water. But
secondly, and more 1mportant1y, it was.fantaStically exé,'

pen51ve " In 1862 it was estlmated that carrylng and.

handllng charges were. accountlng for about two- thlrds of

the $12 per barrel cost of 011 at the reflnery and by 1865’/

teamsters. were charg1ng<$3 per. barrel to carry 0il the

flve miles from the Plthole f1e1d to the rallhead at 011

KtCreek (11) b 3=kﬂ BT » ,p; _ o t o

ObViously;_the settlng was r1pe for the 1ntroduc—"

‘tlon of some. cheaper and more eff1c1ent means of transpor—

tation.. It came in 0ctober, 1865 w1th the completlon of

)

ot

the flrst successful 011 plngfrne by a six-man partnershlp
called the 011 Transportatlon Assoc1at10n (1 ) The line,
;iu?{;two rnch d1ameter, ran for six mlles from the Miller
harm, near'Pithole, to the rallhead .on 011 Creek and
could‘handle 2 000 barrels per day for $1 per barrel
equlvalent ta the work: of 300 teams worklng 10 homrs a

day, seven days a week. However the teamsters were ‘not

42,

about to sit” ‘by while this threat to. the1r securlty be- [

came establlshed They tore up the 11ne Smashedxtﬁe“

pumps and promlsed bod11y mayhem to all the bu11dé;s ncisy-
.Ld
The teamsters malntalned the1r profitable supremacy but

; :
the prpellnes contlnued to assert themselves, partlcularly

as the shorter 11nes . laid hast11y on the surface,'could

’ B
/ . ) . it

{

{
[}




be\rxassembled almost as qulckly as the teamsters could
tear them up. But at this - early stage, such 11nes were -

used largely for short hauls to reflnerles/or more'COm-f
T . .

e

monly, to connect ‘the flelds to the.rallheads as the ra11-

ways held a. complete monopgly‘on long dlstance transporta-

t10n of o0il, ' ,m“/ R o ®

- 4In,1§74; Dr. Peter Hostetter completed construc4

duit Llne. %his,pipeline'usherediin the deueiopment of d
long dlstance » or trunk P1P8L1n65(14) and its potent1a1 - T,

~,

v
SR the keﬁ to petr’?eum marketlng was qulckly appreciated.
By 1877 the 11ne had been purchased by the Natlonal Trans-:
it Company,‘a subsxdlary of the Standard 011 COmpany
: Desplte early set- backs from "natural" obstﬁcles, .
'largely due ‘to englneerlng 1gnorance (15 ) the trunk lines
contlnued to 'grow but 1nev1tab1y ran afoul of the rallroads,‘“
Just as the earller short haul plpellnes had had to face ., :
the dlsruptlve tactlcs of the teamsters ‘The rallroads at |
flrst tedmed together to refuse rlghts “of- way ‘for p1pel1nes
across thelr tracks but thlS tactlc was not altogether ‘
successful It is reported that in at. laast one 1nstance
a p1pe11ne was built up to elther 51de of the ra11road
rlght of- way, the 0il was pumped ¢0m5torage tanks on one ’ .
. @ - o

side, carted across a nearby pub11c roadway to other tanks e

‘e e
"-n..u«...‘.qmuu.mu.q» ot

and then pumped on its Journey by p1pe11ne whiie the rail-



3-roaders»stood-by helplessly;(16)A'The‘raieraders then re-.

',4sorted to the more dlrect tactlcs earller employed by*the

, teamsters but the plpellnes contlnued to grou h Q

.
e

‘In 1878 the Tldewater Plpe Company completed
the flrst 11ne of more than 30 m11es 1n length a 109 m;le,

. six- 1nch 11ne runnlng over a mountaln nearly 2,00 feet _ .
o e
//hlght Complet1on of the’ 11ne had an 1mportant 1mpact on - . o

the petroleum 1ndustry qu1te apart from the remarkable

vtechnlcal achlevedent which it represented The Standard

Lo,

0il Company had attempted to block complet1on of the\11ne
by try1ng, but falllng, to. acqulre an- exc1u51ve rlght from,f

the northern to the southern boundary of Pennsylvanla_'u,,/?“:'

e

whi h would have presented an effectual harrler ‘.0 the h;_!/ :?r*f
Tldewater 11ne »The erpgraméﬁt establlshed oncg/and/?or-

_ a11 the superror economlcs of p1pel1nes over the rallroads

//

for long dlstance haulage and that p1pe11nes were bound to

(17)

replace ‘them.
- From that p01nt on, crude o1l plpellnes(‘ ) havet,§?

o pe : s -

:._contlnued to grow By 1968 trunk 11nes in the Unlted ‘ S

States spanned 121, 796 mlles and gather1ng lines 47 511
miles. Together they dellvered approx1mate1y 7 3 b1111on

."barrels of crude 0il and products durlgg the year (19)

However thls growth and development have been L f'

Aacc0mpan1ed by a b1tter controversy over the operatlon and
. ¥ 3

ownersh;p of ‘these underground arterles ~The next Sectlon

of- thlS Chapter analyses that controversy before a

~
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Coe T USECTION LD T e

THE PIPELINE CONTRQVERSY. -

"011 in the f1e1d tanks 1s 11ke a fat steer on

.~

’hthe range St needs ‘to be taken thence and made 1nto someA

th1ng useful ”(20) In v1ew of thlS fact and also the fact

'fhat p1pe11nes are the usual means by whlch th1s 1s done,
,——"I

1t follows that the control of p1pe11nes may be used as a

: means to control the petﬁgigum 1ndustry The controversy

‘ W1th whlch thls Sectlon is concerned ‘has raged around the

jary ‘a

S e

ﬂ_fhlstorlcally has been exerclsed in- fact Ky a. few maJor . ﬂfﬂ

resultlng in den1a1 of access to supplles and

“Sutlets for ﬁpdependent reflnerles and producers respect-

”Q‘ v

. 1ve1y, 1nequallt& of competltlon and‘creatlon of monopolles
| - The earllest p1pe11nes, although constructed by
dlndependent vnterprlses and operated as. common carrlers (21)
were soon abs-rbed by maJor companles as part of the pro-}rr
‘cess of. vertical 1ntegrat10n (?2)4 Some were purchased out;f

rlght wh11e others;g01ned forces Wlth produc1ng and refln-w

1ng groups to form maJor companles 62 ) Howeveryras"McLeanx‘“:

~

w')'r_it_j ,Iif»“g,,"jﬁ 7j;: .
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kv» ‘ ."_ - ;».}v"'. 'A . . ‘ . \- . . ‘ c

'and Halgh p01nt out in thelr study of 1ntegrat10n in the
ell 1ndustry (24) y - p} ~ ) BN

’ With very few. exceptlons all the
great crude”oil trunk aﬂd products
pipe line systems which were con- ,
structed thereafter were initiated
by companies already engaged in.
either the produc1ng or the refln—
1ng business. f.t‘ )
As of 1950. companles engaged in re--
-fining activities or some ‘combina-
tion of refining, producing, and
marketing activities owned- about
86% of the crude o0il gathering.line g
eoiomileage-in- the- .Untted- States, 82% - S
- Tof the crude 01} trunk line mlleage, _
and- 92% of ‘the products plpellne 7 N
mlleage > . -

: i . h . ‘
N - : b

' Wolbert c1tes testlmony to the hearlngs of the Temporary

Natlonal Economlc Commlxtee Lm*1939 41 that thnty 1nte-

. e

grated ma3or companles’bwned or controlled 57.4 per cent -

.
of the crude oil gatherlng plpe line mlleage 89 per ‘cent -

i

":of the crude 011 truﬂk mlleage and 96.1 per cent of the”

';gasollne llne mlleage (25)
The rea<ons for thas 1ntense concentratlon of'

_ownershlp are fairly obv1ous Th&’flrst 1s that few small

46,

"y

. ‘producers or 1ndependent reflners are able to prov1de the

! .
“hUge capltal cost uvolved in ,1pe11ne conStruction. Sec-

ondly, the capital r'ﬂllred is 'hlgh rlsk’ capltal as pro-

AN
o

duction from the par Lcudaf fleld whlch a p1pe11ne is con-
structed to serve m1ght ‘deciine more rap1d1y than expected
" OT a‘new and closer fleld to reflnerles mlght be dlscovered
'Large corporatlons are better able to surv1ve these rlsks

B

S
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hTh1rd1y, reflnerles are dependent on p1pe11nes for suppllesA

of the1r raw materlal and as p1pe11nes depend for success

upon malntenance of - throughput volumes as close to capa- L

c1ty as is poss1b1e, they are dependent on the ref1ner1es

vfor an assured outlet. Reflnery ownershlp of p1pe11nes

: prov1des the solutlon to thls economlc 1nterdependence

Fourthly, the competltlve nece551ty of vert1ca1 1ntegra—»

“tion 4ds a result of the early cut- throat competltlon in

&

the oil 1ndustry has also played 1ts part (26, HoWever

"no matter how satlsfactory may be thefexplanatlon of con-

e
oo

centration and 1ntegrat1on, explanatlon is IlOt synonymous

4 T

«Wlth-Justification."(77)h It is proposed then, in this

(i) Denial Qf'Independent Access:

,g;lwp;pelines.

Sectlon to analyse the results oF thls concentrated owner-
shlp by exam1n1nggspec1f1c eomplalnts agalnst maJor comp -

any ownershlp of p1pe11nes.

e

Y
Notw1thstand1ng that common carrier prov1s1ons

»

were 1ncluded in th:N?lelest statutes dea11ng w1th crude
(28)

i malox complalnt by 1ndependent pro~

.ducers and refiners has been that they have been denled )

access to the fac111t1es of plpellnes owned bym§he major

a

companaes and thus, effeqtlvely, ‘to markets. (29) Wolberth

'gy A "n‘&"
@
categor1zes four aspects of the complalnr"

.ates Service'f

"\

-requlrements, ratable taklng and shlppers' ‘use of plpe-‘

(30)

lines. 'It 15 proposed to consider each in turn




Studles of: the development of petroleum plpe—‘:
11nes abound w1th examples oﬁ~exce551ve d1v1dend declar-

'atlons by plpellne companles wh1ch it is argued .are

themselves 1nd1cat1ve of exce551ve rates (31) For example,

in;l933:the Ajax Pipeline'tompany paid'avdividend of;21,SOQ

" per cent( 2?:and in 1937 Ph1111ps Plpe\Line Company paid

“regular d1v1dends of 11 100 per cent, the Wabash P1pe Llne

t*f dCompany ‘paid 4, 200 per cent and “two other companles pald

"regular d1v1dends of more than 200 per cent. (33)

brlef (34) However, 1n the earllest perlod of the indus-

T try's development even thlS Justlflcat1on was suspect as

T

the rates tended to equal rail haulage rates for compar-'

(35) *Later the 1ndustry attempted to ex-

Y 7

able dlstances

?

p1a1n that the dlvmdend flgures Were often mlsleadlng as,

B / l":

'they falled togtake account of the gross undercap1ta112a~

\tlon of plpeldnes due ‘to the proV151on of funds from the

.,w
parent company But;'as Wolbert commento. 36)

¥ , for -our Present purpose of ')‘
;wnlfdetermlnlng whether profits (ergo rates) -
¥ dY were too high, the argument over the.

% base to . be used is somewhatfacademic, in-.
s ‘asmuch as capital investments on the lines
e under consideration have long since been

i,

"ice it to. say that nominal profits derlved
from transportatlon, reflected by divid- -

. ends paid, -were generally enormous prlor
to 1949, - : :

48,
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;,_ fz; ’ o . } o : i : ,J;-
i }ax ety (37
,ThlS partlcular complalnt as~w111 be d1scussed furfher
s T~ 'w.

"'has been remedled to some extent by the Elklns Act Consent

v*)u

- Decree llmlxlng the return on; 1nvestment of p1pe11ne com-

- PR = F . . . . o

-panaes

- -

_;;. In 1914 the Unlted States Supreme Court held in

'The Pzpe LGe Cﬁaés( 8? &hat common carrlage in fathby n“ -7

?u. RN

“plpellnes carrylng 011 for several producers could be made,v

a
Qe

common carrlage in form w1th1n the prov1s1ons of the Hep-

’:burn Amendment to the Interstate Comﬁerce Act (39) The(l

"‘ £ »

p1pe11ne cbmpanles 1mmed1ately scught to av01d the. resultA
.,a,»g :
cf the deC1SLpn by 1mp051ng "onerous sh1pp1ng requlre-

o) (41)

ments'. As dlscussed earller,‘

there are sound

techn1ca1 Téasons. for requmrlng mlnlmum tenders but those“
;1mposed by these companles ‘were SO exce551ve as to bear

K]
no apparent relatlonshlp to such reasons. For example, a

gr

m1n1mum tender of 100 000 barrels for a 51ng1e shlpment
was requlred by the Standard L1nes from the m1dcont1nent
field to thé East as from 1914¢(42) By 1916 the Federal'“

‘Trade Comm1551of reported that m1n1mum sh1pment requlre-

.ments had v1rtua 1y precluded small 011 producers and ne—

3)

flners from us1ng\b1pe11nes.(f Furthermore, the tar1ffs

of major p1pe11nes 1mposed other "serv1ce requlrements"

¢
N

which, it was argued denled free access.‘ These 1nc1uded

“x

vjprov151ons that crude received was subJect to be1ng mlxed

<
‘W1th other shlpments, 11m1tat10ns on the temperature,

'grav1ty and v1sc051ty of the 011 and "exemptlon clauses"

I%

PR
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~‘re1ating to 10Sses‘in transit.£44) Flnally, the p1pe11nes
frequently ma1nta1ned only suff1C1ent worklng tankage to-
recelve, but not to store, de11ver1es from the shlpper or‘
connectlng carriers mak1ng 1t necessary for a shlpper to-
. Gl

v arrange for prompt acceptance by the con51gnee ‘at the des—
tlnatlon. Although thls may have been Just1f1ed to some
'extent on . the pr1nc1p1e that "storage of the goods belng

transported is a transportatlon servlce only ‘to the extent

that it:is necessarlly 1nc1dental to the transportatlon ”(45)
de facto it 1mposed 2 severe restr1ct1on on: the ‘use of
.p1pe11nes by out51de shlppers._‘ |

fThe two remaining aspectshof'the'complaint of
Vdenial,of independent'acces;”- ratable taking(46)ﬂandfship-

pers' use of pipelines(u7)‘? are perhaps spurlous compared

to those just cgj&&ﬁired. The flrst alleged that p1pe11nes 1\
*effectlvely proratloned productlon by selectlve buy1ng and 4
non-ratable taklngl.a{though Wolbert concluded that .the

--ev1dence "po1nts strongly toward ratable taklng prac- - L
1" (48)

.t1ces Selectlve buy1ng probably resulted as ‘much

" from the convenlence of transport1ng from wells already.
connected to the p1pe11ne gatherlng system as from the

» alleged 1nterests of the p1pel1nes 1n the‘wells-selected;

ln any event the blame for any resultant d15cr1m1nat10n o

properly rested W1th the . 011 purehaaer as the p1pel1nes L
_usually were-carrlers only The allegatlon is 1mportantlifff’fi~f
however, as it demonstrates#that common carrler provisions

',;///f/// o ; - - "' )/'l

/
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o may be useless 1n the absence of. common purchaser prov1-
’& sions. »After all the-questlon of transportlng oil w1l%§?

W
v

arise only after the 1ndependent producer has negotlated

‘a. sale€§f hlS productlon. Guaranteed access to p1pe11ne

: fac111t1es is of little value to a: producer who 1s denled

’).
access to- markets.

The clalm alleged under the headlng of shlppers‘

_ use of p1pe11nes really con51sts of a factual statement

that 11tt1e use has been made of common carrler p1pe11nes .

/‘
hy out51de shlppers (49)

As such it 15 not traversable
In\1931 it was reported that more than 60 per cent of
large’ 1ntegrated companles carrled no out51de 0il and the

- remalnlng 40 per cent served”only 129 shlppers ( 0) f1g
ures’ wh1ch would not be expected if there were true. com-,
mon carr1er operatlon. However the’;act seems to be that
for @.varlety of. reasons outside shlppers mlght not re-’

Q"' v .«

qd?%é any greater use of such p1pe11nes.( 1) »In any event

the flgures taken alone are not 1nd1cat1ve of d15cr1m1na-

-

tory practlces. » : ..
(ii). Inequallty of Compet1t1on (52)
Another ground of complalnt in the controversy

over maJor 1ntegrated ownershlp of crude 011 p1pe11nes has’

" been that unfalr #bmpetltlon results from the 1nequa11t1es-

wh1ch are 1nherent 1n such ownershlp Brlefly stated, the

’~comp1a1nt is that an 1ntegrated company not only has the

51,



advantages of reductd eosts and eff1c1ency in. carrylng 1ts

14-

own crude 011 or prpdﬁkis but also makes a proflt on carr-

9 w
1age for its competltors. It is th1s complalnt together

, With the alleged creatlon of monopoly,vto wh1ch proponents’

of . dlvorcement of p1pe11ne ownershlp from the other stages

_iof the petroleum 1ndustry point. (53} '
yjd Where a p1pe11ne is operated as a’ department.oﬁ
&an 1ntegrated concern, or as a wholly owned subs1d1ary, it.
necessarlly transports its own oil at cost Although
charges above cost may be deblted for p1pel1ne carrlage,
such an entry 1s purely a matter of $nterna1 accountlng

Any proflt' reallsed will be pa1d to the parent concern

__ but is of course to be set off agalnst the hlgher charge‘
T

~—

"whlch was necessary to reallse a profit in the first place
The net overall result to the 1ntegrated concern 15 carr-
1age at cost. However, a genuine proflt may be returned

ron carrlage for out51de shlppers by 51mp1y f1x1ng tar1ffsv
at a level above the . actual cost of carrlage o

| The danger whach arlses from thlS fact is that.

‘:plpellne tarlffs, although fixed at the same 1eve1 for

_'both the p1pe11ne company S SQn 011 and out51de shlppers'
oil; may be }1xed at such a. chigh level as: to effectlvely

' preclude external use of the 11ne (54) It has also led

: R .

>1ndependents to complain that the 1ntegrated concerns are

.using ‘the proflts' rea11sed on p1pe11ne operation to sub-

sidise productlon and reflnlng act1v1t1es whereas the

¢
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 indepen&eg£s~musf:maketéach §tagélinvolvé& in theuiﬁdusf
try‘préfitableﬂin itseif, (55) ,InZViewybf the-fofegoing
-¢cgfﬁ's own‘oi13ﬁust'in.thé'longvfun be at éost,lihére.cén
“be no question of ‘sﬁbsidising'~6ne or- '?raof,thg'var-v
'-ious#gtages; HIn.d:truly i&geéﬁated industr} it is the -
.overél} resplfs which‘discio§§ ghetﬁéf:a'profit i§‘beingA
returned éf not a§, in realitYf_there:is;ohiy one PfdfitFl

making aCtiVity. « But, it g oren to sych concerns to yse

.

'outbidding Him_for‘crude‘oil suppiiesfin the_figidlor

53



: end, Secoﬁéby, the advantages 1nhel;nt /in 1ntegrated oper-

°

"a'tion(58) ar@stillﬁot 'ava1lab1%‘to the outside _shipper
, E i _9f B T S
56 that the roblem of}w ”__taj y)qﬁ competitiiggﬁemains.

S ¥ T
‘The flrst of ghese problems:has %ee

swgred to some ex-

xd

jtent by the prOV1s1ons of the Elk1ns ”t Consent Decree

'and is con51dered at a later stage.(ss)] The second say

.w"

the critics, can be ieﬁedled by divorcement of. p1pe11ne

B}

Aownershlp from the maJor produC1ng and ref1n1ng companies, -

a remedy also con51dered later (60)

.y <

"(iii) Creatlon of Monopolies:
-The alleged creatlon of monopoly through maJor
'1ntegrated ownership of crude 011 p1pe11nes has loomed

large in the plpellne ¢ontroversy 1n the Unlted States,

\

due in part to the 1mportance of the ant1 trust legisla-

(61) Much. of the dlSCUSSlOH -on thls issue will not;‘

-

tion.
.therefore, . be dlrectly relevant 1n Austral1a However,

some brlef observatlons may be valuable as an 1nd1cat10n

of the potent1a1 for cregtlng monopolles e
: Control of transportatlon fac111t1es has played

an 1ntegral part in the development of monopolles from the

o o

earliest. days of‘the petroleumﬁlndustry' ~It'was largely

control of the ra11roads through the dev1ce of nebafes

'that enabled Standard 011 of New Jersey to v1rtua11y mqn-v;n
(62)

v

: super1or1ty of pipeline transportatlon asserted 1tse1f

opollse the industry in 1ts very: 1nfancy When the.

.54,
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Standard Oll promptly‘moved intojthis field; thereafter
rea1151ng that "1ts main advantage 1n transportatlon lay '
- in contra} of trunk Plpellnes to the seaboard" (6?) At @&
one . t1me, it cbntrolled practlcally all p1pe1;nes between
the 011 f1elds east of Callfornla and the Atlant1c

Ocean C 4) But although Standard 0il domlnated the early
‘development of the 1ndustry, it was.not alone in employ- V ;n
'_1ng pipeline control as a means of furtherlng thls domln- |
~ation. Other companles such as Texas, Shell Gulf, Pure'>
and Sun - “all or1g1nally ref1n1ng enterprlses j;integrated
thelr‘act1§;t1es to 1nc1ude pipeline transportatlon (65)

. Clearly, control of pipelines. hlstor1cally pro-
moted the growth of monopoly in the petroleum 1ndustry
This fact resulted in the. Hepburn Amendment to the Inter-
.state Commerce Act(66) .but it should be noted that this
regulatory control was not prompted because the p1pe11nes
themselves were necessarlly monopolistiC~bUt ‘rather, be—
cause they promoted monopoly in the 1ndustry generally
The dlstlnctlon has been expla1ned as follows (67)

[The p1pe11ne amendment ] does®not pro-

" hibit the private operation of these

pipelines because they are monopolles o

.but because such private ownership has

'proved itself to be the source of mon- .

opolies, because it contains inevitable.

tendency toward monopoly.
However, the Hepburn Amendment d1d not satlsfactorlly
remedy the p051t10n so that in 1942 1t was still. p0551b1e :

to comment: (68)



Control of the p1pe lines now appears»
to be the nerve center of the oil] -em -
plres, and the key to monopoly Power
in the 1ndustry .

Q Thls concludes con51derat10n of thekplpellneﬁ
controversy Undoubtedly, many of the allegatlons ralsed/
:were exaggerated and’ not substantlated by the facts. 'But
the 1mportant point for the pupposes of thlS study is the
very ex1stence of the controversy ,Whatever the Justlfl-

9,

catlon for spec1f1c allegatlons, "students of the problem

REMEDIES

>

(i) . Common Carrier'PrOVisions:(7o)'

The flrst 1eg1slat1ve attempt to deal with the L E

-problems 1nvolved in. maJor 1ntegrated ownershlp of crude!”
0il p1pe11nes was the enactment of prov151ons 1mp051ng
common carrler status on p1pe11nes Thls requ1red them:
to ‘carry all 011 tendered w1thout dlscrlmlnatlon subJeet‘

vof course to p1pe11ne capac1ty o .

The - earllest plpellnes voluntar11y opened their
'fac111t1es to general pub11c use.? When dlsputes between
users of these llne; arose' the courts qulckly recognlsed

R

%



”ri_regulated by . the gq%ptmmentl

a resemblance between such act1V1t1es and those of common

carr1ers at common 1a§)c71) Beard comments.(72)
with the Judlclary applylng common T
* law conce <o pipe lines, 1t was -
but fep for 1eglslat1ve bodies to:

— odernlze, amplify, ‘and clarlfy these -

~ concepts and set up a formal system of

’ administrative regulatlon of o0il llnes.'
as COMMON Carrgers. By the above PTO-
cess, the regulation of certain oil
"1ines as-common carriers came about

more or less automatlcally %

{

*However; the leglslatures faced a constltutional_

problem before they could enact such prov151ons The sub-

-

|

jection of"prqvate property to publrc use wlthout compensa-o

tion to. its owner v1olates the due process clause of the

: ‘Fourteenth Amendment to the Constltutlon of the Unlted

States 'It was. thus necessary ‘for some Justlflcatron for

leglslatlve 1ntervent10n to be found. Two solutlons app-

veared gplded by an old and fundamental Amerlcan concept

tﬂmt ¥u51nesses affected Wlth a pub11c 1nterest can be

73)

Frrst,, he p1pe11ne

companles themmﬁlves sought 1eglslat10n grant1ng the power

of compulsory acqulsltlon,.‘ r "eminent domaln" as it is

-

callfd in the United States,va power wh1ch 1t is competent
for the States to grant “for a publlc purpose.v Thus,,the
f_f1rst statutes 1mposed common carrler status 1n return,for
(78 s | S
the power of emlnent domaln o A sxmllar.return,was
_exacted for the rlght to: cross State lands.' Secondly,

" 'some p1pe11nes devoted thelr fac111t1es to publlc use’ -

thereby affect1ng them w1th a publlc 1nterest - by offerlng
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to the @ubllé for carrlage for h1re : How-

their faciliti
;‘r;,although the States found 1nst1f1cat1on toglmgose

common carrleﬁ@status -on plpehames falling W1th1n these
| two classe;, the larger problemvlay wlth‘the trunk 11nes f.'—'

which 1nvar1ably crossed State llnes and therefore, were

beyond the reach of the States -:‘d f' S e

(i) The Interstate Commerte/Commlssxon'

-"'-',’? : . - : oo *

" ment in partlcular cases. Flrst, several companles -'most

ﬁg_notably the Standard 011 group - 1n51sted on purchaslng

&

é?allgbll &efore it entered the1r p1pe11nes Thus, they "g -

. . . - '

fgped they did not hold themselves out as transporters

B0
f 0 :‘\41{,)
3
,

‘of 1ndependentV011 and were nOtacommon carrlers W1thin the

-meanlng of the Amendment.‘7?) Secondly, some. companles

. R C
adopted elaborate transfer systems at state boundarles

':de51gned to’ prevent them from be1ng c18551f1ed as engaglng

/,\‘.

“in 1nterstate commer”' The arrangément. worked as fol-

lOWS'(78) : -';‘ - L L,

.,.'\ . -

¥

[T]hevar gementﬁ i . was' to have .
. .the ggmﬁigmcarrler company on, one - .
. /s;de'of ‘the border. pump oil into
N o tanks owned by it and’ located on

— PR ﬁ7w§¢+;s . ‘ ,
LN ok \,\“'\1‘ R . . o ¥
f o ) N '



.

. the bOrder, whlle the prlvate carrier S —
on the opposite side of the boundary = . . .

. -would use its pumps - 'te' withdraw oil S
. - from the same tanks and’ convey it on-" o
’ o rward to its destination. - The theory e
- seems to-have been -that in- this fash-'*b'f", SO
ion"the common carriers were.fot pump- ‘ '

- 1ng 011 'across' state lrnes. , ;

e . : - . ~

;The Standard 0il 1nterests organlsed thelr whole system o

'./ Cidaene o

b”for mov1ng 011 from the Appalachlan flelds to the1r Te=

hd

Aflnerles in thlS manner.v ”»"' I 3a '.- "",ﬂ .

c - | o,
'-4 : : - . i

The Interstate Commerce Commlss1on brought the

v‘matter to, a head 1n a 1911 %earlng entltled In the - Matter

'Of Ptpe LGes (79) - The Comm1551on adopted a w1de 1nter-;"”mﬂ -

.

pretatlon ‘of the Hepburn Amendment and concluded that all
- 1nterstat§ p1pe11nes were w1th1n 1ts~aurasdactaona__JuL1L.“'
7resu1t of this: conc1u51on, the Commlsslon ordered the: 1n4\
‘ terstate p1pe11nes to file tarlffs.e Se%eral companlesf. |
responded by challenglng the Cbmm1551on's order in thei
hCommerce Court(so) and, ultlmately, the whole matter came:h:d
_before the Supreme Court 1n The Ptpeltne Caeee(81) on hd’ ;n“
”appeal from the Commerce Court's dec151on v"
The w1de 1nterpretat1on of the Hepburn Amendment
: ,by the, Comm1551on was upheld by the Supreme Court on the '!
baels that the plaln meanlng of the Act was to 1nc1ude o
p1pe11nes that were carrylng 011 offered to. them‘j_Despite ”g
"the technlcallty of -a forced sale to the carrler the plpe-
11nes were engaged in transportatlontw1th1n the mean1ng of
vthe Act, They were common carrlers 1n substance and the |

;’J

Comm1551on could theréfore requ1re them to become common

;‘-A YN
R N
"

°



: - - . -
- . . v

carriefs.in form. The constltutlonal problem of de-

: prlvatlon gf property w1thout duerprocess was solved by -

; d15t1ngu1sh1ng between p1pe11nes engaged 1n transporta—:
-tlon at the tlme of the Act and those constnpcted there—
after. There could be no doubl th: Court sald as to
the va11d1ty of the Act's ap Ilcatlon to the latter (83)
The problem of 1nterrupt10ns at State borders had been K
dlsposed of by the Comm1551on s holdlng that the 1nter-.'

. ruptlons were not made "in good fa1th for some * necessary

purpose" (84)
‘The Commission's ju isdiction to reguldte interv

state p1pe11nes as common canriers was thus afflrmed How-
ever a long perlod of 1nact1 1ty on th@)part of the Com—

m1551on followed A11 that wajs requlred was that the p1pe-
11nes f11e tarlffs w1th the Cdmm1551on and these were acc-

v

epted as- presumptlvely falr (8 ) - The companies succeeded -

,1nrevad1ng'”the substance of the decision by the 1mp051—
L ‘
“tion. of high rates ‘and’ onerous sh1pp1ng requ1rements “{86)

Indeed there was' little occasion for complaints to arise

‘as the 11nes weré in fact used pr1nc1pally by the shlpper-

(87) )

owners. HOWever, some. progress was made in standard—

.151ng accountlng procedures’ and ordlnary compet1tlon in
fact led to a reductlon of p1pe11ne charges.(88) v

*.Then, in June, 1934 the Comm1551on began its

own’ 1nvest1gat10n of rates and gatherlng charges culmln—v

|

‘ating 1n the Comm1551on [ dec151on 1n 1940 in Reduced
r , ,
'

3
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) 5 ERRE
‘% v«.' ,/ § -
P é’ (89) S
tpeltne Rates and Uathertng Charg a& The Comm1551on BRI W
ordered 37 crude plpe llnes to show e@gse why an prder '$¢ N

e .
should not 1ssue reduc1ng m1n1mum tenderﬁ tigh
i o

'L

and restr1ct1ng rates so tha% e!rn1ngs cou

b OOO barrels

,.ﬁ i r‘z:su

not qxcéed

'elght per cent on the Comm1551on s valuatlon of 1nvest-
(90)

;
BTA

ment The Comm1551on thus succeeded ,albelt belatedly,

in regulatlng hlgh rates and the unfalr service requlre-
ments whlch previously had restrlcted 1ndependent access
to maJor trunk plpellnes. However around thls t1me, the?

.Department of Justlce entered the plcture by - 1nst1tut1ngr'

proceedlngs resultlng in the El&ins Act Consent Decree e

wh1ch warrants separate con51derat10n because it attacked

the. problem at its root - the ownersth of plpellnes by

maJor 1ntegrated companles.

P “
/

3

‘ ﬁiii) The Elklns Act Consent Decree

. -

It will be recallep that one of ‘the unfalr com- O
petltlve advantages arls1ng from the major 1ntegrated

ownershdp of crude 0il p1peﬂ1nes is that they necessarllj;__ﬁ

\:‘,(. « -\, )

carry o;l for shlpper ownens at cost. < 1) Furthermore

proflts reallsed on the carrlage of competltor s 011 are.

7

o

“passed on to the plpellne company s parentzln the form of
'd1v1dend declaratlons . Durlng the course. of the Temporary
National Economic Commlttee, held frOm 1939 to 1941 mem—f'
‘bers of the Federal Trade Comm1551on and the D partment -
of Justlce alleged that such d1v1dends constltuted 111ega1

£



» .

rebates. Although.the Depfgyment's case was based_on

"tenuous legal theory" (924” ;efendants relentedfgzl

.and on December 23 1941 a COnsenm decree was entered

into By the United'States ‘tWwenty maJor companles and

flfty n1ne p1pe11ne companles (94)

The consent decree prov1ded that any payment T
“_above seven per cent on the carrler s valuatlon was ill-

¢
egal whereas the orlglnal sult had sought anr- Order that

-~

all d1v1dends were 111ega1 rebates Wolbert commgnts (95)

v

The theory behlnd thls actlon presum-
ably was ‘that the ”free21ng” of all
income over the permitted seven per-
cent would brlng about rate reduc-
.tions, thereby reducing the competi-
tive advantages held by shipper-
.owners over non-integrated firms to
- the seven percent figure deemed a
reasonable return bn the’ capltal in-
vested in the lines.

’fhe decree was full of amb1gu1t1es and ‘in 1951 Wolbert
concluded that it had not contrlbuted measurably toward

- rate reduction wh11e creatlng "a host oﬁ operatlng prob-v

: lems.whlch 1n themseIVes justlfy a rev1ew of the decree "(96)
The najor problem turned .on. the questlon of what base B
should be useﬁ for* calculatlng permiss1ble d1v1dend pay--

ments to shlpper owners (97)

More spec1f1ca11y, the ques-
ﬁtlon was whether the decree perm1tted d1v1dend payments

‘on total valuatlon or/only on the equ1ty flnanbed element
“of rt. F1na11y,»this‘questlon came to 11t1gat10n .and, in

1959 thefcompanies'iarguments thereon were upheld, a

resnlt which ended “ﬂven theilimited'uSefulness of the

i ]
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décree gghﬁg;ffﬁ;ictgvé device".cgsyi - i b
-
(iv) .%%iorcementf '

. P _ B Throughout the p1pe11ne controversy, several
observers have argued that the only complete solutlon to
the problems 1nherent 1n maJor 1ntegrated ownershrp of .

63.

‘ plpellnes is to be found 1n d1vorcement of p1pe11ne 0wner-

‘Shlp from ownershlp “of . the other stages 1nvolved in the

(99)

petroleum 1ndustry The subJect 1tse1f has resulted

in a large volume of 11terature and proposals for legls—

\/

latlve d1vorcement of plpellnes were f11ed "almost rout -

' 1ne1y" in Congress from the early 1930'5 on but made no

(100)

progress But as the.detalls of dlvorcement pro- b

posals are very much 1nvolyed w1th the antlitrust legls-"

> . Z .

latloh in the Unlted States,‘lt w111 be suff1c1ent for
the purposes of thlS Studyﬂto consrder the arguments for'
. and agalnst the‘ibstract‘prlnolple of dmvorcement ‘
The feadlng proponeht of dlvorcement was Pro—-

‘agfessor RostowCIOIR whose maJor complalnt was stated as

5 Lol 4 . ,
follows:(loz) Lo fo B :; .qarf" : o~

..............

The ch1ef Weapon of the major crmpan- - \
“ies for protectlng their p051t10n in
~the, market for crude oil is their .

ownershlp of pipelines, the indispens-

ible link . . . between: the oil well

and_ the reflnery ' . . e -

He belleved that rate regulatlon was nelther a complete

.

nor even a very 1mportant partlal solut1on to the prob-
(103) '

r

lem. He . contlnued (104)



B

level of pipe-line rates is .. L
Pyrt of the process of market control,
and is one of the weapons which permit
*  the major companies to keep ultimate
Sale prices at a point which vindicates
‘their nominal Pipe-line charges. The -
level of pipe-line rates is a measure
_ of the forces required to keep posted
. prié¢§_§gx_cnude~at an appropriate =
. . minimum,-and above a1l to keep indepen-
dent refiners; who must depend on inde~
pendent sources of crude,Aon'relatively
Short'and'exPensive,rations of supplies ,
. The major companies own the pipe-
lines not Oonly as a productive Piece of
o -capital equipmént, but as a necessary
= ‘element for the Preservation of the
Special conditions of market-'4ructure :
in the petroleunm industry on g%ﬁch price .
leadérship,and-pri¢e maintenance ultim-
“ately rest. : S

Divbréement was thus a logical remedy.(los)
, . &
Wolbert re

A
(¥

jected divorcement as a remedy.(106) i?
He disputed~Rostowfs-contentidn that the pipelines had

been &§11¢14§Vinstruments'of market control but saw them

ﬁ‘ as ag%quﬁilvfgSponse‘by'private_capital,to'conditions
-enco@ﬁféfédié#?é "competitive necessity, n(107) o summar -

ized[higﬁﬁféaé-on thé foects-of divorcemeht-as'foLlows:(lq8)

Viewing"divorcement of pipe lines by . , :
itself, the ‘results to be expected : S
appear Unfavourablé, - There would \
. Seem to be little, if any, competi-
. tive gain on the part of independent
refiners and jobbers, and detriment
to independent producers and "wild-
- catters". The stability of independ-
o . ently operated pipe lines-seemS»ques~-
v : -tionable. In»all‘probability, rates _
' would be higher than the present level
due to overhead costs, uncertainty of
continuous, high capacity operation,
and the loss of co-ordination economies
Present in integrated operation. The
consumer would be the ultimate récipient



%
of these dlsadvantages whlch would be
transmitted to him in the. form of
higher retail prices. :

He concluded that any dlscrlmlnatlon could be av01ded by'
vreduc1ng the dlffere between the cost of tran5porta—
hatlon and the tariff rate to the point where 1t represented\
only a reasonable return on carrler 1nvestment "since the
fout51de shlpper is- reCe1V1ng transportatlon serv1ce at a
reasonable charge and the shipper- -owner is reallzlng the
‘same return on hlS money wh1ch he would receive from any

- successful commerc1a1 venture "(109)

l On balance, these arguments for and agalnst div- .

"orcement seem to 1ndlcate that "dlvorcement . per se would

,.'.-

prov1de no. answers" to the problems of the 1ndependent

(110)

yproducers and reflners In: any event they have not

'resulted 1n any successful leglslatlon almed at dlvorce-

. il

‘ment.
SECTION IV

N\ REGULATION OF NATURAL GAS
N ST T

_(il*ﬁackgroungf N
A Apart from a few: 1solated 1nstances of 1oca1

use,(.ll Q natural gas was orlglnally re arded as a nuis- !

/

ance’ assocratéd with the productlo of crude 011 wNelther_

(v

- its .own fuel vall ' or: 'le which'it playSfin the

£
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{

}energy mechanlsms of 011 and gas reserv01rs was appre—'

ciated w1th the result that 1t was wastefully flared.

However commenc1ng about 1930 the use of natural gas
has undergone a revolutlon. Among the factorsilnfluenc-

[ A * ? ‘,’ ' .
ing ‘this change have been the establlshmenf‘of,:qg wheré

they were already establlshed the enlarglng'oféthﬁ“amtm-_h‘.f:;f;

or1ty of, ‘state conservatlon agenc1es techn1cal develop',‘
ments in the ‘pipeline 1ndustry such as the manufacture of' CRE
th1n wall large dlameter p1pe temporary shortages and

”')

1ncrea51ng costs in the f1e1d of SOlld fuels and rapld

évelopment in the heavy chemical 1ndustry in whgch nat—
4

‘ural gas is a prime raw mater1a1 ( 12) Today, a shortaged

of natural gas has contrlbuted to the energy ci"gls in
the Unlted States nece551tat1ng the 1nvest1gat10n of a
_ p0551b1e natural gas transm1551on line from the Alaska
North Slope to. connect w1th the ex1st1ng p1pe11ne system
4at Edmonton, Alberta “at an estlmated cost of up to $10
b11110n.> Even so, most\natural gas reserves at least
unt11 more recently, have been dlsCOVered in theﬁsearchf
for oil rathervthan for natural gas itself'(lls)
| | The p1pe11nes whlch are essentlal to the dlS—
trlbutlon of this valuable resource have been constructed
hlstorlcally by companles establlshed for that partlcular
purpose whereas,ilt will be recalled most petroleum,

plpellnes orlglnated from the . ref1ners (114) Thls fact

of ”1ndependent"( 15) ownershlp of natural gas transm1551on‘



pipelinea'has avoided maoy‘of the.problem; associated wito
‘the latter. -However,ithe diétfibution of natural gas is
in the nature'of a public utility which ﬁae froﬁ,early in
the 1ndustry s hlstory attracted regulatoryiattentlon be-

cause of the rlsks of monopoly and the problems assoc1ated

w1th an 1ncrea51ng demand for a relatlvely flxed supply (116)

Some of the dev1ces adopted in relatlon to crude

7 -

oil plpellnes are not satlsfactory when applled to natural

[N

.gas plpellnes." For example, natural gas plpellnes gener-

.ally purchase the gas which they carry due to the necess-

(117)

‘1ty of comm1tt1ng supplles to markets: This makes

the'appllcatlon ‘of the common carrier concept of dubious

1'validity and, indeed, few gas: pipelines act,as common car-

(118)

‘riers. "Furthermore, the regulatlon of transm1551on

tarlffs 1s of little value for the same‘reason ?hos, the:
ma)o; meane;of superv151ng natural gas.transmlssion oipe—,
_lides ii,the Uoited States'haevbéenvby reguiating prices
' of.the-naturalugas dteelf.. T o - ‘f
Liij .The,Naturai Gas Act:_a o .
In 1938 éoﬁgreée paesed.theuﬂaturdl>0as Act(llg)
conferrlng on[the Fedéfal Power Comm1551on w1de regula ory
'_powers over the natural-gasﬂlndustry, For manx,years
.‘_coptroverSykfaged:ovei whether‘these poﬁers'extendedbtod
the/regulation of{produce? saleecto.interstate°bipelines;

as the ACt_Contained,a specificreXemption of ”pfoduction
Bt . : Sal . '
. ) . : .
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&

'_,Gﬁ gathering'of natural gas" (120)

tently decllned to assume JuTlSdlCtlon(lzl) but in its
wa : o :

1954 decision‘in thlltpe‘PetroZeum Co. v. WiSCQnsin’(lzz)-

: \;\\‘ . ; - . : Lo ‘ . - o "
‘the Supreme‘tourt;held-that thevCommission in fact had jur-

1sd1ct10n over 1nterstate sales by natural gas producers
, ]
and a correspondlng obllgatlon to regulate thdse sales 1n

the pub11c 1nterest.(123) f‘tj' ' . : f -

lem whlch led to the passage of the Act was the great econ—
omic power of the p1pe11netcompan;es as¢compared‘w1th.that

oy . ’ . © . . ) ‘- . o o " .
of the communities seeking natural gas reserves and that

}its‘primary aim was to protect cpnsumefs againstfexploita-
(124) - ' '

tion. In other words, the Act'regu}ates the industry

as. a public.Utility,.an_aimdwhieh is declared by Section
L (12sy

[I]t is declared that the business of
transporting and selling natural gas
for ultimate distribution to the pub-.
lic is affected with a public interest,
and that Federal regula®ion in matters
relating to the transportation of nat-
ural gas and the sale thereof in inter-
, state and foreign commerce is, necessary
"~ +in the. publlc 1nterest. N

The Comh1551on in fact regulates the industry mainly

K

. through the-employment ofltwo devicesf- the certificate of
y _ :

convenlence and nece551ty to control entry into the natur—

: (126)

al gas p1pe11ne 1ndustry and direct regulatlon of

1nterstate sales by 1ndependent natural gas producers

'A‘ﬁ

e "~ No company is to engage in the transportatlon or

S

The Comm1551on’con51s—‘

It has been sa1d that the prlmary practlcal prob-

(127)

68.



'of natural gas or construct any fac111t1es unless’ the

p
Bl

%éﬁon has issued "a certlflcate of public convenience

av* Wy |
,and nﬂ%eﬁsity.ﬁl Under Section 7(e), a certificate shall be
,‘(‘ifzs) ' o

issued®
if it is found that the appli-
cant is able and willing properly to
do.the acts and to perform the ser-
vice proposed and to conform to the
_provisions of this chapter and the
" requirements, rules and reguluations !
of the Commissiogn thereunder "and
that the propoggdiserV1ce sale, S
operatlon construction, extension
or acquisition, to the extent auth-
orized by the certificate, is or
will be required by the preSent or
future public convenience and nec-
€ssity; otherw1se such - appllcatlon
shall be denied. L

A

This 'barrier' to¢ entry into the p1pe11ne bu51ness may it-
self promote monopoly condltlons Once a particular pipe—

line is-constructed the entryfof a second, competlng 11ne

o

into those communltles served’ by the flrst is v1rtua11y
prohlblted as the f1rst company could 51mp1y undercut tar-
iffs and, 1ndeed would practically be forced to do so to
protect its investmenti The communlty supplled by a gas
plpellne would therefore be at the mercy of the plpellne
company wete it not for the prov151ons of the Act deallng
vw1th rate regulatlon to be dlscussed shortly

However one further feature of SectiOn 7 should

" be mnoted. before 1eav1ng the certlflcate of pub11c conven-

ience and nece551ty. The sectlon prov1des that the Commls—‘

sion may dlrect a natural gas company to extend or 1mprove

)

art
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its transportatlon faC111t1es and to connect its facil;.
ities with, and sell gas to, any person authorlzed to en-
gage in the dlstrlbutlon of gas. Howexor the Commlssion
- must f1nd that no."undue burden" wouldﬁ”& placed on the
company. and has no authorlty to give such a dlrectlon when
to do so. would impair-the company s ability ”to rendert' |

adequate serv1ce to its- customers"

Two sectlons deal prlmarlly W1th ‘rate regulatlon

Section 4 prov1des genepally that all rates shall be Just‘
and reasonable and that companles are not to grant any un-
due preference nor malntaln any Qpreasonable dlfference
in rates as between localltles Or classes pof serv1ce ‘
Schedules shOW1ng all rates are to be filed with the Com-
.m1551on Whenever any new schedule is f11ed the Commls—
‘sion. has authorlty to conduct a hearlng at whlch the bur—
Aden of show1ng that any 1ncreased 1ate 1s‘ 'just and‘rea-

sonable" is upon the natural gas company Under sectlon

5, the Comm1551on is empowered to determlne the just and

connectlon with the transportatlon or sale of natural gas
is ”unJust unreasonable unduly dlscrlmlnatory, or prefer-
entlal” but 1ncreases are .to be ordered only 1n dccordance

w1th a new schedule filed by the Company Jurlsdnctlon

70,
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The Act thus vests extremely w1de authorlty 1n

»

“the Comm1551on to regulate Fhe natural gas Industry gener-

,ally However ’the p1cture would not be complete w1thout

reference to the problems that the Comm1551on hasvfﬁo@d

-and the cr1t1c1sm ~that has been d1rected at 1t The'regu-

latlon of natural gas p1pe11nes from the p01nt of view of

consumer prlces requ1res the regulatlon of producer prlces

‘but the Comm1551on has experlenced great dlfflculty in

dlscoverlng a way to set ceiling prlces wlthout cau51ng

exce551ve~demand and in developlng a system of adminis-

.

-tratlve pr1ce rev1ew (129) Furthermore 1t has not been'

able to prevent producers from Se111ng théir gas at hlgher

prices in 1ntrastate markets beyond its jurisdiction. Fur-

ther compllcatlng its problems the critics argue that ‘“the.

Comm1551on has itself contrlbuted to ‘he present shortage

of natural gas by attemptlng to malntaln prlces at a level

below what would.probably be the free marketrprice.' Arti-

ficially low prices, it is argued, have both increased de-

mand and dlscouraged producers from developing new supp-

lies, although the Commission’ has attempted. to deal w1th

the latter problem by settlng different prlce celllngs for

"new'" and "old" gas. - The debate is not ye:t rssolved. .



PART IT o .o
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\

‘THE_CANADIANﬁEXPERIENCE"E A

P1pe11nes in Canada have not, in the past,, pro-

J

;-

“voked the controversy Whlch -has surrounded them in the
"Unlted States of Amerlca It is trye that, in 1956 the

Federal Government's conduct of debate in the House of

» NG

’vCommons on the b111 “to establlsh the Northern Ontarlo P1pe
Line Corporatlon contrlbuted,tobr%s”defeat at.-the follow—
1ng general electloh However, the controversy centred
more, although—not entlrely, around the tactlcs adopted by

the Government in. securlng passage of the measure rather

3

~than the pollcy-issues 1nvb1ved The purpose of the
. . (Z
b111(13 ) was to establlsh a corporatlon to construct. part

-

of a natural gas transm1551on 11ne from the produc1ng
flelds of Alberta to Eastern Canadlan markets The maJor
part of the llne was to be constructed by a prlvate comp-

” any,‘Trans Canada Plpe L1nes Ltd., but the Governments of
Ontarlo The scheme proposed*was for/a COrporatlon to con-

Company The b111 also contafhed prov151ons for short term"

loans ‘to the company SR <




. ralsed by ~

'For reasons that are stxll not entlrely ‘clear,

-at the time not1ce of the measure was glven in ;the House‘\
of Commons »the Government took the unprecedented step of -

1nd1callng that closure would be employed 1n the subsequent

debate. (131), If has been commented:. (132)

R Thereupon the’ opp051t1on partles opp-
i _osed to the bill . . . began to intro-.
~ duce a series of dllatory mot1mns andt'
"by ralslng point's of order and by
orcing each. question to a.recorded
te, to obstruct passage of the bill: S
. Frow that p01nt the battle was JOlned .

rising from the proposal concerned the

L

1F1rstw'the 1ssue of nat1onallsm was

.Substant%ff
iopp051t10g
‘ g;~h,of the cpmpany to pursue a route }hrough
the United States wh1ch ltvcla1med it would be - able to
flnance W1thout governmentda551stance. Secondly, the Gov-
ernment's proposal to a551st the compan; by f1nanc1ng part'

of the. 11ne ralsed the 1ssue of governmeﬁt ownershlp and

prec1p1tated allegatlons of a “hand out"q‘ But although

'vthere was fire beh1nd the smoke, "closure came to be/tﬁg(/i

teal issue of the debate n(133)

I

“ .

Unt11 recently, the'"great Rlpellne debate" was
'Athe only 1nstance of maJor controversy over the regulatlon
of 011 and gas plpellnes in Canada._‘Aunumber of develop-
f'ments over the past few years however suggests that the

hlstory of relatlve tranqu1111ty has been shattered and

that the future development of Canadlan plpellnes will be -

anythlng but free from controversy. The-codntry s past

m,
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[
|
bolicy of exportinihsubstantlal}quant1t1es of 011 and gas

to the - Un1ted States by plpellne has been’ severely criti-

d(ls ) and the reallzatlon;that the enJoyment of self-

s’

c1ze
suff1C1ency has a. 11m1ted future has already resulted in

maJor changes in pollcy The ﬁederal Government has ‘re-
. ! " g

'chntly announced a pollcy of ph351ng out exports of. 01T”to'
7. e T,

\ - (

“the Unlted States andfa year ago announced its intention

\to abollsh 1tsclong standlng p011Cy of suppIylng that part

.of the cduntry west of the Ottawa Valley with Canadlan 011

'and 1mpoft1ng offshore 0il for the country S eastern mar-

'kets + The exlstlng crude 011 plpellne system will be ex—9

Lthe country S natunal gas supplles are belng rev1ewed in
. 3
_an atmosphere domlnated by the propo{al to construct a -

vmaJor natural gas p1pe11ne from the, Mackenz1e Delta dlS-

tended to the Montreal market where 1mporped 011 no 1onger

RS

;,offers 51gnrf1cant sav1ngs.due to the dramatlc escalatlon

in the costs of 1mported 011 over the past fourteen Oor so.

‘e same tlme,«past polloaes w1th respect to

months 'Atf

fcoverles ‘to southern markets and poss1b1y, 11nked W1th a

plpellne’from the Amerlcan gas reserves at Prudhde Bay,-'s_;

vAlaska The potentlal exp101tat10n of Arctlc 1sland gaS"»;/

7 ﬁ

_reserves also raises fUndamental pollcy 1ssues yet to ‘be

. . ' . }.\:_?v“ A o, 3
4 ‘-All in all«.these developments 1nd1cate ‘that

e

resolved

~Canada is at the Eglnt of determlnlng maJor Tiew dlrectlons

4
in 1ts pollcy Wlth resPect to the explo1tat10n of 1ts "

M 4

\‘ ' R .
SRR D
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the future development 0
-

petroleum reserves and pipellnes ~The: 1ssues are 1nher—
,ently/controver51al 1nvolv1ng as they do the competlng

1nterests of the petroleum 1ndustry in malntalnlng h1gh

cash flows by rap1d exp101tat10n at free market prlces B

and the 1nterests of consumers in ensurlng adequate re-.
turns from thelr resources, and in protectlng their longe
term,supply p031t10nﬁ., - égw

In a: federal state, controversy also surrounds

the questlon of balanc1ng federal and prov1nc1a1 1nterests\v

The Canadian Federal Government is presently seeklng to

extend federal control with respect. to 011 through legls—'

/latlon establlshlng regulatlon of 1nterprov1nc1al market—

‘1ng of crude 0il produced ln Canada (}35) Wlth respect

-~ .

to natural.gas too confllcts between the consumer 1nter
ests in the east and produc1ng 1nterests in the west sug-.

gest that there may be pressure on the Federal Government

%

to empower the Nat1ona1 Energy Board to exerclse control

PR
s

. ° &
over producer prices of gas, .as the Rederal Power Commls-
51on has attempted to do in. the Unlted States jfv-’ L

Thus it is to. be reasonably antlclpatedvthat
t - & -

A o L

' -

that of the past.  The Au trallan p1pe11ne leglslatlon

o e . ‘4
' —"> - v T

-~

"islation and 1t 1s proposed therefore, to con51der in

'L )
FAN pooo R . N ) . ~

f Canadlan podlcy wlth respect to

X

.

i'however, has borrowed in" part from ‘the past Canadlan leg—4~“

: thls Part the broad pollcy of . that leglslatlon but beforeu

ijlpll and gas plpéllneaywt;: be 51gn1f1cant1y dlfferent from'fll

75.
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proceedingito

emerglng from

The

’ .

'do so, one' further comment should be»made

recent Canadlan developments

-

exp101tat10n of Canada s "frontler” reserve

Aof natural gas will 1nvolve vast cap1ta1 1nvestment 1n

plpeLlne constructlon One proposal for constructlon of

&

. a p1pe11ne from the Macken21e Delta gas reserves, for

S

1nstance estlmates a cost in excess of $6 b11110n . Sums -

of such magnltude are obv1ously Deyond fge ‘Tresources of

any one company and w111 11ke1y 1nvolve a poollng of the

)
f1nanc1al resources g& produ61ng,\§4str1but1ng and mar-

from the past

;

A

y “ /

ketlng companles "This, in turn may 1nvolve a. departure

practlce with respect to natural gas plp§°‘

11nes of the p1pe11ne company actlng as a purchaser'of

the gas whlch

w1ll probably

n

it transports (136T 1nasmuch as the company

‘have produc1ng and marketlng 1nterests amon

f

1ts membershlp and w111 operate more as a serv1ce to thos

S, . ot

v 1nterestsd. The leadlng proponent of éne Mackenzle yalley

\

llne, Canadlan Arct1c7Gas Study Ltd is a. consortlum of,

A
produchng companles other ‘gas’ p1pe11ne companles and gas -

«©

5

- ’ B
dlstrlbutlon ut111 ies, (127? and proposes to act as ag;wqb
‘ » - Lo

'carrler only of Mackenz%e DeIta gaJ - . ',,,‘ e

. e T
AR AP TN

~"c
'

=

g

e
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“SECTION 1

REGULATION OF OIL PIPELINES

Lo ‘ T - | : , .
(i) "Provincial:

Generally, the'Canadian_provincial,legislation
controls Ripelines at tw0‘stages”- construction.and'oper—
ation.'.In:Alberta “for exampfe,;theyconstﬁpcti0n~of~eifher
X ,natural gas or oil plpellnes ds prohlblted except under the

authorlty of a permlt granted by the Energy Resources Con—

‘ a. (138)4

-rvatlon Boar ] The Board may refer dn, appllcatlon R

R#gas pipeline to the‘Gas Utitities Board but is

7Qh§fg no. obllgatlon togcon51der its adv1ce(139) and other-
: P .
d
wise has an unllmlted dlscretlon to grant or refuse any : el

. appllcatlon 140) : ‘ o . ' ST e > '
: - SN - , ' :

§ v‘ ’A_ . ." - R . "

S o In other Prov1nces;ﬁhowever, the leglslatlon is !

PR | .
. - $ ~h - .
"more spec1f1c as to the matters which are to be con51dered ‘ &)

N ‘o
PR : . v

a 'fby the‘authorlty grantlng the permlt.m In Saskatchewan for
. 3 AY . g,
L rexamp}e the Mlnlgter is to have partlcular regard to the

4. o,

C

‘fflnanc1a1 respon51b11;$\\of the appllcant ‘any public in’

e

: 7tere%t that may beoaffecteioand "the needs and general good
- ‘-4., Coa \..ﬂi . 14_1 ;_s. .’.4(
(of the re51dents of- the prov1nce as a whole "( ) Int 7L
this respect a permlt resembles the tertlflcate of publrc,'”
'convenlence and nece551tp under the Amerlcan»Na%uraZ Gas"
Act(142) and, 50 v1ewed, controls entry 1nto the’plpellne ‘.fif

.

bu51ness.'



‘lines ds -common carrijers. In the major‘oilrpmoducing Pro-

fsomin x o (146) s SN
: disdrimiﬁ»tion, ’ and may?declarqra Process

mon purchaser, ip which event he js to purchase without. ;
L S : oo I o

e,

[ EEE

" The major,provision_in the Canadian Provincigl’,

legislapion designed~to'avoid the pProblems which have
Lo _ , v ey

arisen in thevUnitéd States is the power tq;designate pre4. 

vince'of'Alberta,,this power"isﬁvgstéd in the Energy Re-

. )
[y

. . 4
Or to be a -

common processor, (14%)% T

3

P oo ,v. " ; ) . , ) o I '." »_l. :‘-. B .‘ L Ot _.".'n » .
, the prpb;em'qf;g;eess'go.xranspotpatlongfac1l1:Le$~for;1n4"

Cda

v sized tha; the-ipbrodcbfdiﬁfersffrom fhaf.takeh in‘the,"

an -~

éndenfﬂﬁgbducepsshnd,réfthersf But it shquidAbevémphav
- - - T~ M .. . N ’ ' ¥ ‘e o . . Co

a
.

‘v‘qUniteﬂ;Stdtes, at least in relation fo‘intefState‘pipeline§

,\ip}thafacountry
1R that :

AT

(148) QThe;Alberga'1egiglation*doés not
v | | > -4 .

.,."!
- .

78,



(73

.companles to be ”voluntary" common carrlers under threaf°o

‘ent ag;ess and’ 1neqw5

lic Ut111t1es Board

8 the. dlspute settled

1mpress common carrier status ‘on all p1pe11nes or‘eyen

those wh1ch 1n fact operate as common carr1ers but rather,

empowers a regulatory agency tO 1mpose common carrler

.status on partrcular p1pe11nes and then only on applica-

t;on Its effect, of course, . is to induce the p1pe11ne'

hav1ng that status otherw1se imposed upon them
. ¥ : 3

. Two other prov151ons in the Alberta leglslatlon
‘ pre S

\ B

are almed dlrectly at,

-2

he

~prob1ems of‘denial of independ—

w";f competition F1rst the Pub-

'sonable” rates for transport1ng 0il by p1pe11ne (149) Sec-

'ondly, where a common carrler or common purchaser. order ‘is

1.
£

a8 R

made and tha; artles are unable to agree on the tarlff or

§ N

-cost, they may apply to the Pub11c Uu111t1es Board to have

(150) CIne practlce tarlffs for 011

. transpoftatlon are not regulated under the flrst of these

5

provxslons (151) Indeed ‘in v1ew gf the latter prov151on,

tar1ff regulatlon may be unnecessary The problem of flx—
™ ‘
ing. tar1ffs for - carr;age of crude 011 only arises where 0il

empowered to fix the "Just and rea- -

_, . - .

1s carrled for shlppers other than the p1pe11ne aner 'If

- LINREURY

-

the outs1de sh;pper is dpssatlsfled w1th the proposed tar—

14

1ffs,‘rt would appear he 1s adequately protected by hlS

'rlght to apply to the PUbllC Ut111t1es Board

. ‘Apart from control of the or1g1na1 entry 1hto

pipeline transportatlon, the only prov151ons 1n the
_ - ‘ B ‘

-

B ST

76.




R 80:.

L)

leglslatlon de51gned in any way to av01d the problem of

monopoly growth through Pipeline ownershlp are those con-

~

trolllng transfers of p1pe11nes( 32) but the effect of

'these is 1nd1rect only (153)

(ii

A

)

Interprovanc1al P1pe11nes

2

P1pe11nes w1th1n the Jurlsdlctlon of the Natlon—A

al Energy Board are subJect to much closer regulatlon

funder the prov151ons of the NatzonaZ Energy Board Act (154)

: (o]
than are 1ntraprov1nc1al p1pe11nes Although entry into

)

the p1pe11ne ‘business is controlled by ba51cally the samev

~“means as under the: prov1nc1a1 leglslatlon by requ1r1ng a

, certlfacate for operation of a plpellne( 53) and - leave to

open a. plpellne

»

(156) the matters whlch the Board is to

con51der in certlfylng such entry are more sPec1f1c Flrst

1t must be satlsfled that the 11ne 1s and w111 ‘be. requlred

'=by

1ty

”the present and future publlc convenlence and necess—' .

”(157)

\ wq“

Secondly, in con51der1ng any appllcatlon,'lt

is to havearegard to the. follow1ng matters (158)

- ()

@

-

: (C)

, f1nanc1al Structure of .the appll-'

the pipe line- ;-J;

the ava11ab111ty of 011 or gas to

the ex1stence‘of markq§§,factualv
or:potential; ’ '

the economlc fe351b111ty of the.
plpe 11ne\u_;b.,f :

the- ananc1al reSpon§1b111ty and- L

cant, the methods of. financing

.the 11ne and the extent to which-

‘Canadlans will have, an opportunity



¥

g1.

e T of partlc;patlng “4n the’ finanC1ng,s .
‘ .. -, -engiheering and constructlon of the
.. line; and : :
’"?734 (&) any public interest that in the- o : /
' " Board's opinion may be affected
“by the granting or the refu51ngvf

of theaappllcatlon

Furthermore, the Board-ls under a p051t1ve duty ‘to con51der
‘ (1 59)

the obf@ctlons of’ any . 1nterested persons. ‘

Y
uf.' Once operat10na1 a p1pe11ne certlfled under the

Act is requ1red to file tarlffs whlch_may ‘be dlsallowed_by

‘\the Board, CIGQ)Vfor:the transportation-and storage‘of hydro-
' 3carbons.(161)_ Thus, the power to reguié%e tariffs direetly
is vested in” the Board. But even in the absence of a

Board order, tariffe areﬂtovbe”just and reasonable and

a

.

‘shall "under su. st t1a11 sxmllar c1rcumstances and C0n~79
. %@r y

ditions with regpect to all trafflc of the same descrlptlon

.carried ‘over the same route, be charged equaIly to all per—

"(162). The problem of denf\ng access

to the p1pe11ne by 1mp051ng ‘onerous. serv1ce requlrememts is’

*sons”at the same rate

»met by prohlbltlng dlscrlmlnatlon agalnst dny person;ér .ﬂ‘.,
'vlocallty in tol's, sérv1ce or fac1lit1e§ (163) Offerlng

[ \]

or acceptlng any rebate,-conce551on or dlscrlmJnatlon is an .

(8
7.._ '

offence punlshahle on summary conylctlon (164) }-3{\ .fj?“
B vy : ) R b

i

SubJect ‘to éxceptlons approved by the Board dd

v o mee !
o

p1pe11ne is to carry all 011 offered for transm1951on and

P

may,be requlred to extend its’ fac111t1es_for the transmis-’

vwgion.ofvsuoh 0il; including storage facilities, if it is in
the publie interest and'no"undue‘burden'will‘be'placed.on‘

Rd . N
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(165) Not. only does thlS Tre-

'the plpellne company thereby
qulrement 1mpose common carr1er‘status on all plpellnes

cert1f1ed under the Act Jbut enlarges the ordlnary responsa
ibilities of?QYCOmmon carrier by granting the power to re;

- quire extension of pipelines and storage facilities.

"These'provisio%; appear to prov1de complete pro-

tectlon agalnst the prob, éms whlch have plagued the devel- -

opmqpt of 0il- p1pe11nes 1n the Unlted States The»only
. R
"p0551b1e except1on is the argument of some that divorce-

ment 1s the only means;to proteo Hainst the advantages

inherent in integrated'ounership: & 1pe11nes But as:

(16 6)

dlscussed earller the resui ich would flow from

: X )
such ‘a course are not: entlreky settied. Perhaps the fact

that oil plpellnes in Canada have not provoked the contvo-

versy3wh1$hﬂhas surrounded them in the Unlted‘States test-
SRr g C ' : ' ' & .

! ‘*

ifies to the success of this legiSlation. If so,-one.

'wonders why the Australlan leglslatlon, borrow1ng.1n part

,as it has done from thg Canadlan precedent _has not_folﬁ

Lowe&\the precedenﬁ falthfully After all it is.Smeitted,

S .
hthe petroleum andustry would not suffer Aif sud\ prov1sions

' Hwere'enapted exte%; by belng deprlved of the oppOrtunlty

IS ¢

to establlsh monopolles at the expense of smaller 1ndepen—:‘

dents* wh11e protectlon agalnst the potent1a1 problems
‘con51dered earller would be v1rtually guaranteed However,

"further cons1derat10n of thls questlon must ‘be stood ‘down
.
untllhthe éxisting Australian leglslatron is examined.

e

m’ .
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SECTION II

REGULATION QF * NATURAL Gas PIPELINES

Ay

u

e _ .

The Canadlan leglslatlon controlllng entry 1nto
0il plpellne tgansportatlon and reguIatlng*the techn1ca1
aspects of plpellne operation generally applles equally to p
J_natural gas transm1551on lines. (167). Homever,‘as in the

United States, the pattern in Canada has been to regulate.

v utlllty : It is proposed in thlS Sectlon therefore to

con51der some of the statutory prov151ons relatlng to na‘t-

ural gas only. By and large these ne{;:e/to.pr1c1ngfof' e

natural gas,

2

ti]' Provinciai:

Agaih taking Alberta'as an example, the Publlc

Utllltles Board 1s empowerei to regulate the prlce of nat—

{The,otherzPromrmces‘regulare oqismmerlpraces for,natuf§&'

gas but only two of them authorlze prlce control at stage@-:*'““
> ‘u
L ‘& d
fbefore dellvery to consumers In Saskatchewan the well—

,head prlce may be flxed(16g} whlle in Qntarlo the Energy

Board 1s empowered to Fix "Just and reasonable rates" and
b

charges for the sale .of gas by transmlttori dlstributors”

o

7 LT
-and storage companles"( 0) but no reference is made to
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P e
sales by producers 50 that the well head prlce 1s not reg- ﬁ}#]

ulated as such As in the Unlted States con51derable d1f—

flculty surrounds the questlon of what method. 1s-to be used_

. in f1x1ng prices under these prOV151ons (171)

:tii)v Federal Regulation oeratural Gas:

Interpfovihcial transmission of natural gas is
-regulated- by the same prov151ons of The Natzonal Energy
Board Act as control 011 plpellnes However un11ke the

jurlsdlctaon ‘'of the Federal Power Comm1551on in the United

States the.power_of the Board*to regulate-charges for

carriage of natural gas. does not extend to the f1x1ng of e

(172) ' 5 ‘ -

well head prlces In fact, with the exceptlon of ’

AT

Jurlsdlctlon to f1x the proportlon of ‘the d1fference be—
tween the purchase prlce and the sale price of gas, 8wned

by a plpellne company, whlch is. to .be attrlbuted to a toll . .

(173) 1

wcharged for transm1551on . the power to fix charges

for the c&rriageﬂof natural gas'is the same as for oil. “i;

Perhaps the maJor functlon of the Board in rela-
tlon to natural gas is' to 11cense exports after satlsfying .
.- 1tse1f that the quantlty exporteg&does not exceed the sur-

plus remalnlng after maklng due alkewance for foreseeable

requirements in Canada and that ‘the prlce to be charged . s

~is "just and reasonable in relation to the publlc 1nter-

However, as no questlon of forelgn exports by
p1pe11ne will arise 1n Australla these prov151ons are only

of pa551ng 1nterest to thls study

a
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FOOTNOTES - CHAPTER III

- -

(1) . The Dutson to Dandenong pipeline was completed in

- January, 1969. ., The Roma to Brisbqne.pipeline'was
completed by June, 1969. The Gidgealpa-Moomba to _
Adelaide pPipeline cogmenced -deliveries in November,

- -1969, and the Dongara to Perth line was operating

- by October, 1971, ' - o

"(2) i ThefMdonié'tb Brisbane pipeline,.i'

. (3) ‘Hetherin ton, The Orderly Development of Petroleum
R Loraeringt g pm -
RN in Vietodia, a Report to'the‘Premier_ofVVictoria,..

X * March, 1966,
T - R ‘ L . R '
14) Hetherington, Energ "Resources of Queensland and %
. : or Y iy
95 .- their Uses, a Report to the :Premier of Queensland,

- December, 1964, ‘ -
(5) ™ | See Parliamentary Paper No. 102 (South Australia),
© Finance for a Natural”Gas Pipeline in South Aust-

ralia (1366)”u~ ' ' '

.(6) - See, forfexamp&e,fpariiamentary Debates of Western -
o Australia, Octobger 29, 1969, at pp. 1938, 1939,
) . - vt . . B .

(7) See, for example; Parliamentary.Debates.of South
Australia,'HouSevof.Assembly, March 7, 1967, at
P. 3461; Legislative Counéil,'March 14, 1967, at

P 3587}3-
(8) . See Chapter IV{ Section I1I, inff& at pp. 107 et'séq.
:(91 | For "a general account of the historical development

of pipelines gee Wilson, 0il across the World, The
American Saga of Pipelines, at pp. 11-39 (1946).

'(IO)J‘nthe~Buckeye Pipe Line C&mpany, TﬁeVFiowhof 011,
: at' p. 7 (1961). | e . o

(12) Wilson, op. Qii;; supra n. 9, at pp. 44-8; Bec also,
, © The Buckeye Pipe Line Company, op. eit., sypra n.
10, ‘at p. 9. A TR - -
. \-

(13)  Wilson, op. eit., eupra n. 9, at p. 47.

;ffffﬁ}”_ On the development of long distaﬁce'pipelines gen-
erally, see Wilson, op. eit., supra n., 9, at pp.in |
48-53. . | | a
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(15) . /Barly Pipelines were 1aijd on,the_surfame.‘(ﬁ£~1aidi ,
‘ in summer, when winter came they were torn apart by ——————
contraction. - Similarly, if laid in winter, they
were twisted and ‘buckled in synpmer.” Wilson, op. eit
supra n. 9,  at p. 49, S e e

.

0
EC I

(16)  Id., at p. 5. 70 R | T
(17) Tarbeli, The.History“bfﬂtke'Staﬁdard 0i1l Company, =
briefer version ed. by Chalmers, at PP. 100-2 (1966).

4

- (18) fTthdevelopment of‘natural”gaS'pipelinésais:GOnsiﬁ:
' %Eﬁa in chtipn 1v, infra,‘at Pp: 65-7. ' ST

(19) Interstate'CommercedCommission)”Trdnspoht Statistics
in the United States, year ended December 31, 1968, ,
Part 6, 0il Pipe Lines. These figures refer only toJ/;///
"pipelines reporting to-the Interstate Commerce Com - :
mission, Z.e., most interstate Pipelines. See S .-
- tiom III(ii), Znfra, at pp. 58 et seq. - = ‘e

(20) Ball,]ThiE Fasé¢nating‘OiZ Business, at p. 173 | 9agff. ..

O :

~5~ (21) Both.the first oil Pipeline construﬁted.by the 0i1

Tranfportation Association and the Columbia Conduit '~
Line b?ganuoperationsﬂasAcommon.carriers. Wilson, ~
op. eit., supra-n.’ .9, at pp. 47, 48. o

(22) "The general term 'integration', when dsedeiph;re—'
spect to .corporate growth and” development, can iper-
haps best be defined as the process of extepding the = s
' scope of the agtivities which ‘are under the: owner- -~ o
~ ship, management or control of .a single company. . In
© the 0il industry, as in mary other industries,* it is
‘useful to distinguish among three general types of
~intégration: ho¥izontal, vertical and product inte-.
. _gration. : A '

- o

: : P , o .

- . LA .. - S
Horliontal'zntegratton or comb;nat;on.ls the pfocess
of extending -a company's activities in fields'in'
which it is already engaged. . . o Lo
Vertical integration, ,in its simplest f6rm,-i§ the

Process of increasing the number of distribution

K

o and processing steps in an industry's cycle of act- ;-
ivities which are under the ownership, management,
or control of a single company. ... w o

 Product integration, more commonly referred to as K o
' product diVersifiCation,AiS‘tHe process of increas-
‘ing the scope of a company's-activities by the manu-
facture or distribution .of additional product lines."

o
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vMéLean and Haigh,VThe Growt
~.panies, at pp. 7-8 (1954).

‘Wolbert, op. éit., supra n.

.to complete yertical integr

tindustry: prbduction,utrans

marketing. ‘ : "

'~For'example; the United Sta

joined producing and refini
tion of the Pure 0il -Compan
op. ett., supra n. 22, atTp
Op. ecit., supra n. 22, at P

"Wolbert, Amépican Pipe Line

companies 1i¥ted, in order
Depember'Sl,‘1938,.are§.(I)
(2) Socony-Vacuum 0il Co. ;
(Ind.);! (4) The Texas Corp.

~California; (6) Gulf 0il Cp

Co.; (8) Shell Union 0il Co

“Corp.; (10) Phillips Petrol
- Associated 0il Corp.; '(12)

(13) The Pure 0il-Co.: (14)
fornia; (15) :Sun 0il Co.; (

‘Continental .0il Co.; (18) S

(19) Mid¥Continent Petroleu
gkelly 0i1- Co. ‘ o

Wolbert, op. cit;? supra n. ‘ -
. &lsoy” Mclean and Haigh, op. ett., supra n. 22, Chap--
ter VII.- T N

L}

See.Sectioh,III(i),'infra;h

«

'Sgé generally, Woibert%:op:
"Pp. 13-48; Cookenboo, (rude

25, at p. 12..

)
Y | . .
@ L ' N .
g R

h of Integrated 0il Com-.
There are four branches
ation in the petroleum
portation, refining and
SR
tes Pipe .Line Company
ng groups in the forma- .
y. Mclean. and Haigh,
. 181, ' s o
. 181;. ' ' R
s, at p. 9 (1951).° The
of their assets as at
Standard 0il Co-. (N.J.);
- (3) Standard 0il €o.”
; (5) Standard 0il Co6. of
rp. i (?) Ciyies Service
rp.; (9) Consolidatéd 0il
eum- Go.; (11
Atlantic RefinNpug Co-;
Union 0il “Co. '0€ Cali-
16) Ohio 0il Co%.; (17)
tandard 0il-To. (Ohio);
m‘Corp.;randf(Zf):Tﬁéﬂ

,,,,, -

R

25, at pp. 9-15 . See.

at pp,AS6-8;:; -

P

¢it., supra n. 25, at ‘f/

*071 Pipe Lines and Com--

 ;80-87, 93-96, 112-120,, 14%£%As (1955).

F

petition in the 0il Inﬂusfry,.atvpp, 1-6, 78-80, //H

For example, Wolbeif, op. ¢

it., 8upra n. 25, at/

PP- 13—14;'Beard,\RgguZatianv0f~Pipe’Linea as Com-

mon Carriers, at pp. 75-81

&

(1941); Johnson, Petro-

leum Pipelines and Public Policy, 1906-1959, at pp.

215, 216, 221, 237, 275-6,
op. cit., supra- n. 29, at pp. 96-102.-

. Wolbert, op. ecit., supra n.

281 (1967);5C0lenboo;A

25, at pp. 13-4.

~

87.

~

Tide. Water -

Op.-qit.,~8apia h._25, at pf,13} , -‘;", : /44;;_,
. . m/ ) “ B
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- (40)

a1y

(42)

(43)

KON

(45)

(46

47)

- (48)

',(49)l

(50)

NG

B

 Wolbert, op. éit;, éﬁpra n. 25, at p. 23,

Chapter ‘II, Section II(ii), supra,at pp. 22-5.

Wolbert, op. eit., supra n. 25, at p. 23.

F

" <

ABear&, op.'cit., 8upfa n. 31, 4t p. 94.

Wolbert,”op..cit., supra n. 25, at Pp. 22-39.

’\Id,,
-~}

ce

Id. ,

at

at

Id., at

.,

Id.,

at

at

pPp. '43-4.

‘p.n40;'i "
pp._41-3}f RS
Pp. 43:8.

pf:43.

’ ppf 43'8;‘

* do not require he facilities of ‘trunk pipelihes
- 2nd that capitdl investment is tied up in line .fill.
- ¥Byt of course he extent &f indegﬁndent use -does

ts by those de-

' not go to +he validity of compla
H/S'gri{go_ use. the lines. ) . o

{See geneﬁally, Wolbert, op. ecit., supia n. 25, at
op. 49-58, L : '
| ‘“-épP’ | . , _ )
(53)  ‘Section ITI(iv), infra, at. pp. 63 et seq. -
(54)'{ In some Situations, however, the company may wish ,
: to keep its pipeline tariffs as low as possible
L o ' e . c N

y o vn

{ L ad : L e ) . ! o "'
- . ~ } . . L
. i 4 , : ‘f
e R ~ ) . . - ,
, - . _ o A
- (33) Beard, op. eit., supra n. 31,.at,p.r77.
M - . ‘ LT - : .
(34) Larson. and Porter, History HAumble 011 and Re-
O a ,fining'Company,’at_pp; 165-6 (1959). : s
‘- . hhd ' . : . . "’ .. S ;G:»
: (35) Wolbert, op. e€it., supra n. E§ﬂ'at p.M17. !
% . PO . : . i o o o \ .
v(36)  Id., at' p. 15, S .
'xgg\(37)‘ fSection III(iii) Linfrd; at pp. 61-3, ot
s Cx . ' ) ; D
(38)  234°U.S. 548 9j§ S . SRR
N f N )‘ ’ . '_ ~ . '(l ) ' :’ .%.- ;,
+(39) ' Section IIT(ii); infra, at pp. sg_epr




:‘ __ ‘ ' ce ‘ . v
for taxation reasons. §ée.Beard;.Op;'cit.j supra
n. 31, at p. 81. » : . -
. [ . o ) ] :
(55) ~ Wolbert, op. cit., pupra n. 25, at p. 57.
(56) Id., at p. 54. |
. "(57) There méy,bela public *policy quéstionﬂinvblved hére
: *as to whether a shipper-owner ought*tp'be:allowéd“a
profit on the carriage of its competitor’s goods.
There 1is precedent‘inlthe United States for a ne -
~ative answer in the Commodities Clause of the Hep-
byrn Aet making it unlawful for railroads to carry
‘any-commodity which tqe railrbaa,has,made or in
-which it has any interest. S

(58)  Some of these."advantages"_in fact are beneficial
- to the independents. For example, a large concern
~may well be more willing to make new co nections.
See generally, Cookenboo, op. eitt., ‘supra n. 29, at
PP. 83-5, 90-1, 126-7, 130; de Chazeau and Kahn,
Integration and Competition in the Petroleum Ind-
(UEtTY, at pp. 274-5, 279-303 (1959).  ° : '
s , :

© (89)  Section III(iii), infra, at pp. 61 ét seq.
(60) /Séctfbn ITI(iv), infﬁa, at pﬁ, 63 ét seq.

. (61) See‘generally,.wO}bert, op. citt; éupra'n. 25, at
~ Pp. 59-104, : R ' -

(62) = See generally Tarbell, op. eit., supra n. 17.. The
practice allegedly adopted by Standard 0il was to
take a rebate on carrying ccharges from the rail-

. Toads which other shippers were not granted. One-
agreement between the company and the railroads c

. allegedly provided, not only for a rebate on Stand-

<ard's own 0il, but in addition a per barrel penalty
to be paid by the railroads on o0il which they car--
ried for other shippers! ° As ‘a result of these prac-
‘tices Standard 0il completely dominated the oil .
Tegions and accumulated:vast wealth. The personal
wealth assembled by Standard's founder, John D..
Rockefeller, prompted Walter Lippman to comment:
"Never before had one man become So wealthy and

~thereafter it was the policy of the U.S. that no

~other man would."

4'(63) ' ‘Williamson and Daum, The American Petfoléuﬁ§Indusf
try: The Age of Illumination 1859-1899, at p. 452-3
(1959)." - - | :

o

»
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.£65)
(66)
‘i(é?)
L (68)
(69)
(7b1

o)
(72)
(73)

C(74)

- (78)

(76) .

(77)
- (78)

(79)
(30),

(81)

The Pipe Line Cases, 234 U.S. 548, at p. 559 (1914).

e

Wclbgrt,‘op.x?it.{‘supra n. 25, at ». 12.

'Section,III(iiﬂ,'infba, at pp. 58 et seq.

Johnson, op. ctt., supra n. 31, afgp. 77, quoting
Assistant Attorney GeneraI.WinfredfT, Denisgp.

. ) o e ¥ .
‘Comment, 51 Yale L.J. 1338, at p. 1347.(1942).

Hamilton{'Cohpetitibn in 011, atup. 23-(1958).

™

See generaily, Beard, op;wcit,

3

..Op. cit.; gupra n. 31, at pp. 10-11.

supra n. .31.

- See, for example, National® Transit Company v. Weston,
- 121 Pa. 485 (1880); Samuel Griffin v. South West
Pennsylvania Pipe.Lines,/172 Pa. 580 (1896).

Id., at p. 29. The concept is not, of course, ex-

clusively American.

The first bill imposing common carrier status in

-return for the power of eminent domain was intro-
. duced in the Pennsylvania Legislature in 1868 but °
- was rejected. See Johnson, The Development of Amer-

ican Petroleum Pipelinep, at p. 17 (1958). The

first successful attemp?’appears¢to have been~anvactA'

passed by the Ohio legislature on April 29, 1872.

Id., %t p. 24.

United States Code, Title 49, Chapter 1. .

The Amendment did not itself impose common carrier
status on all pipelines engaged in interstat¢ comm-
erce as claimed by Wolbert, op. eit., supra n. 25,

at p. 51.

Hamilton,»op.‘cit., supra n. 69,€%k p. 73..

&

 Beard5fopi ett., supra n. 31, at Pp. 50-1.

24 I.C.C. 1 (1912). See generally, Wolbert, op.
eit., supra n. 25, at Pp.- 117 .et seq. : '

Praitrie 01l and Gas Company v.

-Fed., 798 (Comm. Ct. 1913).-

234 U.S. 548 '(1914).

United States, 204.

~

50.



(82)

@3
L(84)

t'ss_)"

",(86)

S (@87)

(88)

r.f:(89)_i

(905

(o1)

 Hami1ton,&opg eit., éupra n.‘69;,at“p. 73; Dis- -

- had enjoyed,a_freedom-from competitive and govefﬁmg

91..

1d.,~at p. 56l.

. .

See Wolbert,fdp.;éit.,.sﬁpra nq'ZSQ-at_pp.7117—8;

Id., at. p. 136. One reason for the Commission's "

inactivity in this period was the fdct that it B
lacked sufficient funds for its Bureau.of Valua-

‘tions to conduct the valugtiops necessary to deter-

mining the fairness. of: rates. Id., at Pp. 139-140.

cussed earlier in Section II(i), supra, at pp. 47 .
et seq. : i& L o ‘ :

Section II(i), supra, at p.>51.v o - ;fw'_‘
‘Wolbert, op. cit., supra n. 25, at pp. 138,'143;4[ il
243 1.C.C. 115 (1940). ~ - | |

'~ See Wolbert, op. eit., supra n}v25;‘atlpp.'133:et

seq.
Section II(ii), eupra, at p. 52. o S
Williamson et al., The Ameﬁiéa@”PetroZeum,Industfy,
The Age of Energy 1899+1959, at p. 598 (1963). See - *
- also, Wolbert, op. eit., supra n. 25, .at p. 447. -
“Williamson suggests, op. ¢it., supra n. 92, at P u‘:'
599, 'the following reasons: "First, coming in the:7. 7

wake of the ICC order to reduce rates -and gathering ',k & »
charges, the cases'repre%en;ed another attempt to. ..y
restrict the integrated firms in an area where‘ﬁheyﬁn [

ment restraints. considerably greater than in pro- -
ducing or refining. 'If the courts adopteéd the Jus-
tice D%partment'S’original'position, for example,

parent “companied would no longer have been free to-

 'decide what proportion of the profits of pipelines

affitiates ‘would go as dividends to shareholders.

‘Although stockholders of the parent company would

still benefit from pipeline earnings through appre--
ciation in the value of shares, it was at least con-
ceivable-that restrictions on dividend payments

could at times affect a firm's ability to raise

funds in the capital markets. Moreover, if the’
Justice Department was successful, the case threat-
ened to open a Pandora's box of technical problems



. (94)
- (95)

(96)

(97)
©  _pp. 147-1509. .

(983

T Id., at’pp.:14§;7z

. »
the solution of which might further-restrict intra-
firm alIbcation_of funds. Once,estzblished, the
Precedent might pave the. way for future courts to ¢
decide that -interest on loans paid by a pipeline
affiliatefto_its,parent, or transfers of funds re-

- alizZed by the sale of capital assets, should;also .
~be proscribed. .Perhaps the most impottant reason,. -

'however,‘wasathat'the<Elkins.Act cases, combined

'~with‘the_Mbther Hubbard sui;,'representgd the cli-

© in the rebate case would ercourage the Antitrust
~Division to press for more drastic relief in the

Mother Hubbard suit." The '"Mother Hubbard" suit,
filed at the same time as the suit resulting in.the
Elkins Act Consent. Decree, charged 22 major inte-
grated oil companies and the American Petroleum _
Institute with engaging in a host of activities de-
signed to fix prices and,restrict.competition.~ See
_further td., at p. 597, _ Lo T :

Wolbert, op. cit., supra m. 25, at p. 147,

Id., at pp. 159-60. "Williamson, op. cit., supra-
n. 92, at p. 601, comments:. "A look at pipeline
earnings: in the decade of the 1940's suggests that
these measures [the Consent Decree and the I.C.cC.

Order]'wére(partially successful in reducing carr-

“der profits, “Although realization per thousand

-harrel-miles decreased little after 1940-41, infla-
tion increased costs so that before:and-gfter tax

-returns_fell'steadily,fpartiCularly in the post-waraﬁy

period. Not all of the reduction, of course, can
be attributed to the 1.C.C. regulation and the con- .

~ sent decree. Higher federal taxes were responsiblé‘“

for a large portion of the post-1940 decline, while |
nore effective‘proration,procedures-also‘made the
lives of the fields more predictable, .thus making

it more difficult for the~1ines-to:ju§tify earnings-

on the basis of: rigk. Nonetheless,'it;seemed.likely.m }'

that closer pub};c,regulation was in some“measure

responsible’forﬁgreaQer restraint by the carriers."

See generally, Wolbert, op. cit., supra n. 25, at

Johnson, op. eit., supra n. 31, at. p. 473..

92,

Ul



(99) _Apart from the other works c1ted in the footnotes;
o to. this Chapter, -see generally Shuman The Petro—
“leum Industry, at pp. 113-115 (1940); Black oil"
: Pzpe Line Divorcement by'Litigation and Legzslatzon,'
25 Cornell L.Q. 510 (1939- -40); Rostow, A4 National
PoZLcy “for the 01l Industry, Parts III and V. (1948);
Rostow and Sachs, Entry.into the 0il Refining Bus-
iness: Vertzcal Integratzon Re—examcned -6thaL§*_~;;#,,__
, L.J..856 (1952). ‘ : :
(100) 'Johnson,'op3 cit., supra n. 31, at p. 421y
(101) Op. eit., supra n. 9?:

'(102)ﬂ A Natzonal Polzcy for the 011l Industﬁy, supra n.
o 99, at p. 57. A _ ,

“'1105) Id., atvpp.}62-3f

(104) - Id., at p. 65-6. ! .
Moo L ) e T '
(105) I1d., at p,;145, He in. fact advocated vertical dis- = =
- dintegration into the four segments of producing, re-"
- fining, transportatlon and marketing together with
horizontal disintegration of the very 1arge compan—

' 1es in each stage of the 1ndustry
(1665 Op. cit;,-suprayn. 25.
‘.(1075 ‘1d., at p. 161 :
- (108) Id., at p. 1047,5;f o

(109) Id., at p.

(110) Johnson; op. 'n. 31, at P 418,
. _ 5 . _
(111) Interestlngly, among the first of these was the use:f
of natural gas at Roma, Queensland which was lit” ,
. with street lamps burning natural gas in 1906. How-
ever, the flow stopped after 10 days. The Journal
. of Industry, Natural Gas Issue, November, 1969, at £
" p. 37. . Subsequently, a second discovery of nmatural
gas was used- for several years from 1927 for the
extraction of gas liquids. The petroleum recovered
retailed in Roma for 20 cents.a gallon. Associated
‘Pipelines Limited, Natural Gas Comes to,Brzsbane,
March 17, 1969. -

(112) Field Handling of Natupral Gas, at p. 2 (1956).



\-
b

. Structures as crude o0il and, in any' évent, two-fifths
of the world's gas production is‘associatéd with oil
occurrence. The JourpaZ,Of,Industry,_Natural Gas ’

Issue, November, 1969, at p. 22. o

K %KiTAJ Seqtidn II,_sﬁpra,‘ax~pp; 45-6. vi”ﬂ'>@g

1940, eight major interstate'pipelines producedd mote
o than 47 per cent of the gas they sold .in interstate- .
S Ay commerce. Swift,’FederaZ'Power.COmmission Regulation..
R of Interstate Sales by Independent'ﬁatural'GasfPraL )
~g - ducers, 10 South Texas L.J. 183, at p. 185 (19%7-68). -
See also, the comments in Part II, Znfra, at pp. 76.

TP (Il15) Not.all the pipelines are truly independgmt{: In

,@f}ﬁ(ll6) These two iéSues,have been formulated as folloW#s:
e ¢, ''Has there been, or is there likely to be, such a
~~ degree of concentration in the ownership of natural
8aS reserves or of monopolistic market control in »
,the field sales of natural gas that'compétiﬁiVe for- .
i .o CQS are, or wil. be, insufficient to preverft the ‘ex-
e rplbitation of ultimate consumers, thus requiring the
'~ regulation of natural gas field prices? . . . Assum:
~ ing adequate, workable competition in the gas field . -~
‘and- thus setting a§ide'the'monopoly issue;'shall'the
' NS or economic returns which arise

8 ) -~

oy '4 : With an.increasing demand for the relatively fixed
?gi : : supply of a depleting natural resource accrue to.the
Ly P Private owners of gas reserves or be subject to soc-.

ial appropriation for theibenefit of either copsum-
€rs or the general public?" Neuner, TherNaturw&;Gas

Industry, at.pp. zviii-ziz (1960) . _ - o

s

'(117) - Chapter 11, Section II(iii), 8upra, at pp. 25-6.

(118, {,See generally, Beard, op. eit., supra n. 31, at
» PP 21-4,. Beard found only one instance where any
‘attdWpt was made to file a tariff for a common car.
Tier ‘hatural gas line. Id., at pp. 57-8.
also foufid that natural gas lines were classified
85 common carriers in a third of the States,
at p. 150. o ‘ ey

(119). United States Code, Title 15, Chapter.15B.

(120)  See generally, Benton, Jurigdiction of the -Federal
~ Power Commission and of State Agencies in the Reg-
ulation of the Electric Power and Naturql Gas Ind-
ugtries, 14 Geo. Washington L. Rev. 53 (1945-46);
- Comment, <FPederatl Price Control of Natural Gag Sold
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‘Rev. 343, 46

95.
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to Interstate Pipelines,:SQ Yale LT3~ 1468 (1949-50); .
Mclane, Jurisdiction of the Federal Powey Commigsion

over-Pnoductgén and Gathering of Gas, 28 Tulane L.
.- (1954). - L B
Swift, loe. eit., supra n. 115, at pPp. 184, 186.

i . . : ) . ) : . - v .
347 U.S. 672 (1954). e

&

See generally, Commenf, Extension of Federal Regu-

lation of Natural Gas Production, 40 Cornell L.Q.
328 (1954-55). ' | ' o

Sunray MfdeContinent 0il C5. v. Federal Power Comm-
igsston, 80 S. Ct. 1392; 364 U.S. 137 (1960). See
alsoy Federal Power Commission v. Interstate Natural

Gas Co., 69 S. Ct. 775; 336 U.S. 577 (1949).  1In -

(125)

(126)

(127)U 

(128)

Atlantie Refining Co. v. Federal Power Commission,

. 316 F. 2d 677 (1963), the Court said: "In passing

this chapter, Congress intended that natural gas

Should be sold in interstate commerce for resale

for ultimate public consumption for domestic, com-
mercial, industrial, or any other. use at the lowest”
possible reasonable rate consistent with maintenance
of adequate service in the public interest." Neuner,
op. eit., supra n. 116, at p. 280, concludes: "As
far as the facts and analyses of this study have
been able to. show, the requisite condition of moRop-
oly *is difficult to find. It is not that the in-
vestigation has been unable to discover any element
of market power, or that regulatory intervention of
any kind is unfiecessary. Rather, it is a case where’
thé’ degree of market power on the seller side of the
field market simply does not appear great enough to
warrant the application of public price controls.

1f field price regulation - on a utility cost stand-
ard or otherwise - is to be sanctioned, it must be
founded on something besides a claim of monopoly
behaviour or €xcess concentration among gas pro- -
ducers." ' : : ' : N
Supra n. 119. - : _ ' v =

 See ﬁotés,‘CantroZ of Entry into the Natural Uas

Pipeline Industry:  The FPC and the Certificate of

. Convenience and Necessity, 28 Indiana L.J. 587 .

(1952453). N
| A

See Swift, op.ecit., supra n. 115,

Sup#qvq,wllg.
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(129) Seefgeﬁerally, Breyer and Macaﬁoy; Eﬁergy Reguiati&ﬁ
o by the Federal Power -Commigsion (1974). ~ ..

“(iso) jEnactzf;;;’the’Northern:Ontario Pipe Line Crown Cor-
- poration Act, S.C. 1956, ‘c. 10, rep'aled,S.C.;1967—

6%, ¢. 31. . o
(131) The Government had set a dead-line £o ‘passééé.of
~yp .~ the bill but this does not explain why noti of _
_(_, ‘intention to employ closure was giyen'agf392§ an. y
early stage in the pProceedings. Y ' o

v

(132) Mallory,vCasé and}COMment;'34_Can;'Bar  AR7I4,.at
. p. 717 (1956). N A | R
- (133) I1d., at P. 71%:. See also,vCreighton,,panad"&:First
. Century, at pp. 293-6 (1970). . , L
(134) Seéi for eXahpie, McDougall, The Canadian Natianal
' .. Energy Board: Economic Jurisprudence'inﬂthe:NationaZ'
+. Intepest or Symbolie Reassurance?, 11 Alta. L, Rev.
327 (1973), - - ) T

’

- (135) . Bill C.-32.
(136) Suprg.n. 117.')
(137) The members of the consortium are: Alberta Gas Trunk
- .Line Co. (possibly withdrawn); Alberta Natural Gas .~
€Co. Ltd.; Atlantic Richfield Co.; Canadian Develop-
ment COrp.; Cahadi*n'Nationa1 Railways Co.; Canadian
Pacific Investments; Canadian Superior 0il Ltd.; .
Canadian Utilities Ltd.; Colorado Interstate Corp.;
Columbia Gas Transmission Corp.; Consumers Gas Co.3
Exxon Co. U~S.A.; Gulf 0il Canada Lpd.;'Imperia}HOil”
Ltd.;'Michigan,Wisconsin Pipe Line Co.; Natural "Gas ,
- -Pipeline ‘Co. of America; Northern and'antral]Gas?,f'ﬁgg
Corp.; Northern Natural Gas Co.; Numac 0il. and Gas - "
Ltd.; Bacific Lighting Gas Development Co.; Panhandle
~Eastern Pipe Line Co.; Pembina Pipe Line Ltd.; Shell’
- Canada Ltd.; Standard 0il Co. (Ohio); Texas Eastern -
Transmission Corp.; Transcontinental Gas Pipeline
Corp.; Trans Canada Pipelines Ltd.; Union Gas Ltd.

- (138) The Pipe Line Aet, R.S.A. 1970, c. 275, section 5;
"~ ef. the Pipe Lines Act, . R.5.8. 1965, c. 413, sec- _
tion 7 (Sask.); the Gae ‘Pipe Line Act, R.S.M. 1970, -
€. G50, section 14 and the Pipe Line det,. R.S.M. AL

1970, c. P70, -section § (Man.). £ R

]

‘(139) The Pipe Liné Act, eupra n. 138, section 9. .. g;;;2>
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The Pzpelznes Act, supra n, k38 section 11; ef.,

ithe Gas Pzpe Line Act of Manltoba, id., sect10n’17i7

Part 1 .Sectlon IV(11), auprd\ ét PP- 67-91

'The Pipe Line aX of Albérta, supra-n. 138 section-

ef., the Pzp Lines Act of Saskatchewan, td.,

-sectron 22; the Gas Pipe Line Act. of'Manltoba ‘zd 3

section 20

”The 011 and Gas Conservatzon Act R.S.A. 1970;‘c;
_ 267 sectlon 49 - S : : ,

Idi;-sections 51~53;

.Id.; sections 54, .55,

Part I, Sect10n~III(i).and‘(iij; supra, at pp. 56
et seq. o LAl L

. ,‘,'

The Public Utzlztzes Board Act R.S.A. 1970, c. 392

.sectlon 101

~The OzZ and Gas. Conaervatzon Act supra n. 144, sec-
tion 56, : o o

B

See 01155, ernme t Control of OLZ and Gas Pzpe—,,
lines In- AZberta, Alta. L. Rev 226, at”p‘ 230"
(1967) . . . ‘ :

-

v

-For-eXample, thﬂ Pipe Ltne det. of Alberta, supra

-n. 138, sectlon 19; ef., the Pipe LGes Act of Sask=
atchewan, %d., section 31 B .

fOllsa, Loe. Tey supra n. 151,‘at‘p 231,”

R.S.C. 1970 ‘c‘\N'G The Act applles to’ plpellnes

connecting provinces or extend1ng beyond the limits
of a province. Sectlon Z(b) : :

'Id;,-sect1on 26.

Id., section 38. . . 7 L  1~f-' o

Id., section 44,




(159) Id.,\seft1on 45,

(160) Id., sectién.53. L o,
(161) Id;;fseetionlSIE . :
“‘(162) Id., seetion'SQ, -

(163). Id., section 5.

(1638) Ié;,'sectioa'S?* AL fy‘:'_ ¥ PR

(165) 'Idf, sectlon 59 | &

/ (l66) Part,{ Sectlon III(1V), aupra, at PP» 63 et seq :

(167) For example the Png= fe Act of Alberta supra -

. 138, the Pipe Line® got of Saskatchewan idi;’
and ‘the Natzonal J%evgy'Board det, supra n, 154,

.. all apply to both oil and gas p1pe11nes -

(168) The Gas Ubilities Act® R.S.A:C 11970, c. 158 sectlon .
6. "The Act contemplates regulatlon of the pr1ce o
at ‘'virtually any and every stage 'from the reservoir
“to_.the burner tip.'"" " Acorn, Constitutional Law Pro- .

o “blems in- Canadzan GzZ and. Gae ‘Legislation, The Back-

P ' ground -3 Alta. “Rev. 267, at p ;81 (Petroleum

o Law Supplement$:1964) : 4 , s i _

(169) - The Public Utilities Compantee Act R.S.S. 1965;

[‘c 136, sect1on 31. : 3
(170) The Energy Board Act R.SlO:yIQlO, éi‘312, seet{on o
/“. 1‘4(1) : ' ! o R

.(l71}‘ See generally, Sauc1er, LegaZ ProbZems InvoZved in
the Transmzaszon, Digtribution and Pricing ‘of Nat-
‘ural Gas zn Canada (1960) Can Bar Papers 298.“

'(172) "Toll" is deflned to include - "any toll rate, charge,'f

: . or allowance charged or made for the. shlpment trans-
portatlon,'transm1551on, care, handling or delivery
. of hydrocarbons, or for storage or demurrage or the
- like'", none of which 1nc1udes "productlon" Suprag
n. 154 sectlon 2. ) , =
73 1d., section 61.
(174) I1d., sectlon 83.‘See also, supra n. 134,

98, -

./



, !

f\{g\ ‘that several fundamental dlfferences between the three<ﬂ~

oy Y CHAPTER 1v
& THE/AUS.TRALIANY SETTING - -~ -

; Whlle the Amerlcan and Canad1an exper1ence< have
&

\Y

bfovﬁded ahd wlll probably contlnue ‘te prov1de, valuable ~\'.'

€

/ﬁuldes for Australlan governments in regulatlng the petro-

leum and natural gas 1ndustry (1) it must be erha51zed

\\}u{isdlctlons 51gnaffan 1mmed1ate ca t1on agalnst the auto~)\

PN

a3
PR Y

'matlc adoptlon of North Amerlcan precedents., These dlffer-'°v:

pe . s y

iFurthermore, thls general cautlon is equally as appllcable

o tor the regulatzon of o0il and gﬁs p1pe11nes as At is to

other aspects of the petroleum 1ndusty& ,‘V_ ."\7 y

However,'any 1mp11cat10n that the practlce to ,

:date 1n Australla has been to completely ignore sﬁeelal

e local requlrements must be clarrfled Although\keveral

-y

. Australlan governments comm1551oned adv1ce from North Amer-
vican experts on the ‘best methods to adopt in leglslat1ng
vw1th respect to the 0il and gas 1ndustry (3 ) they, and the
Parllaments to: wh1ch the leglslatlon was submltted were

vaware of certa1n factors wh1ch had 1nf1uenced the adv1ce

tendered but wh1ch do not preva11 in- Austra11a.v For.example,

e\

=99 - 4

P
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Dr. Charles R Hether1mgton s report on the development of
/ 4
VlCtOIla s petroleum resources( ) was not fully accepted

;by the State Goverhment ( ? nor by;members of the Opp061~;i:

e

'tlon, in debate on the’Vlctorlan Plpellnes Comm1551on 8111 _¢,d
¢ o . » . '
on . the basrs that Dr Hetherlngton had not consrdered he‘
f i
2 A

51tuatlon "from the Australlan p01nt of V1ew "( ) Indeed

in thlS 1nstance rctomlaﬂframed 1ts own soluea&n to gﬁ

el
'
|
|

. .D s :&?
problems of regulatlng natural gas plpelrnes by establlsh
_- : -
s -~1ng a government owned Comm1551on to construct and operate

\r.

'7natura1 gas p1pe11nes w1th1n the State a_procedure subse—

.,

'quently adOpted 1n South Australla and by th@ﬁFederal Parl-

iament for 1nterstate plpellnes (7) T "'%F ST

Cey

C ' But wh11e the several governments and Parliaments

. were ‘aware of the rlsks in b11nd1y follow1ng precedents de-,fn

b

velopad 1n dlfferent c1rcumstances it is sJ%mltted that

the1r awareness extended ‘1n some respects, only to the“
-~ :

more obv1ous contrasts between the North Amerlcan expenx

v

YV

’ ~ . . f\\) a '  .
3 o Thls fa111ng has resulted in defects in the leg- '

1ences and the Australlan settlng

, . ¢ . . ‘e . 3 R -

,1slat10n by two means f st, certaln features of the,

, R . .

'.North Mmerlcan p1pe11ne Iegislatlon that on flrst examlna-f
tlon apparently are relevant to Australla have been 1n—

; cluded in the leglslatlon w1thout proper con51derat10n.(8)r:
:Secondly, an 1nadequate appreclatlon of the problems that ST

caeenm

'[h've"lagued~the~ ip e St ;'; hre- 'j:d States_#“

Mario e e e | T ’ i



--occurrence of 51m11ar pnoblems 1n Australla (9) Although

-

these two. cr1f1c1sms are really two aspects of a 51nglef»f?5'

Y

»underlylng propos%tlon - that much :f:ﬁﬁe-AuStralian pipe-

‘11ne leglslétlon in general has been based on foreign
. L&
: precedents w1thout a full apprec1at10n of the ram1f1cat1ons

-

- of, and the reasons for 'thq§e precedents - they empha51

that there have been errors of both om1551on and comm1551on.
The purpose of | thlS Chapter therefore “istwo-"~
fold - first, to 1solate those features of the- Apstrallan
settlng whlch dj;tlngulsh it from the American apd Gamadlan
b:“p051t10ns and, .secondly, ‘p Outllne the particular problems?
that may . requlre spe21al 1eg1slat1ve or regulatory treat-

ment . The scheme adopted to thlS end is to descrlbe gen- -

e
~

erally the petroleum 1ndustry in- Australla to dlscuss the
ba51c contrasts between the three Jurlsdlctlons and then
to out11ne the partlcular problems and the policies adopted

o . -

towards meetlng these problems - :

SECTION 1 . f\

THE‘PETROLEUMVINDUSTW?tIN AUSTRALIA
D AUSTR,

(i) Historical Development:

‘~rong in South Australla as early as 1892 (10) Howevér,‘it

-

—



v
e
S

v proceeded in "a ather desultory manner"(ll) .So that as

« { -

recently as 1968, the country was Stlll largely dependent
on 1mpo§£ed crude 011 for its petroleunm needs and ﬁhere .
was mno commerc1a1 prod%ctlon of natural gas.

B .” 1_ ‘_,

N There had in the 1nterven1ng Years, been several

brlef perlods of act1v1ty and some commerclal productlon

S

In 1906, the town of Roma was 1lit by natural gas from a

"field" wh(ch had been discovered accldentally rn an arte-

~sian bore at nearby Hosp1tal H111 in 1900, maklng this en-

o
terprise one of the earllest attempts 1n the world at com-

hmerc1a1 use of natural gas, .but the flow falled after only

'10'daysr Other minor dlsCOVﬁgles were made but there was

no 011 and .gas-" lay” and no ex loratlon 1ndustr 3
8 P p Y

~ /‘.“

The presence of petroleum in- Australla had bccn

|
“known ‘since the crew of H M S Beagle dlscovered bitumen in

-

V1ctor1a Rlver in the Northern Terrltory in- 1839 - The Roma'

gas dlscovery in 1900 conflrmed the presence of natural gas.

‘and a: small show of o0il and gas in a well drilled at Lakes

Entrance +1 V1ctor1a ‘in 1924 confirmed the presence of 011

But not xthstandlng these, and other small dlscover1es,

'many experts maintained that Australla s geology was 'dld'-
/"'and, therefore was not 11ke1y to contalnrilgnlflcant

f‘,amounts of 011 or gas

The dlscovery, in 1953, of free flow1ng 011 gt -

' Rough Range in Western Australla by West Australlan Petro-_

leum Pty. Ltd » however, confounded the critics", (12)

102, .
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Although the dlscovery d1d not prove to be commerC1al
A'”1t prov1ded a much needed 1ncent1ve :to c0nt1nue the search

which resulted ultlmately 1n commerc1al f1nds ”(13) The
fdevelopment of the 011 and gas exploration 1ndustry 1n
Australla can be traced dlrectly to th1s date

With the 1ntroduct10n of the Petroleum Search

Subsidy Scheme(l4) by&the Federal Government in 1957, the
‘race of act1v1ty accelerated and resulted 1n dyscoverleﬂ
whtch led to the first 51gn1f1cant commerc1al productlon

of both natural gas at“Rema in 1961 (15) and of 011 from

’the Moon1e field in 1964. (16) . Other d1scover1es now in

commerc1al productlon, followed but althoughosome of theSe{

such. as the Mereenle, Palm Valley, Gldgealpa and Moomba
gas dlscoverles have subsequently proven to be Yof maJor
51gn1f1cance to the future development of a natlonal gasv
4trd#&11ne grld (173 they d1d not at the t1me of their re-
‘rspectlve dlscoverles prec1p1tate the fever of exc1tement
'often assoc1ated with maJor, glamourous dlscoverles

This role was left to the offshore play and par-
ticularly z?e joint venture arrangement formed 1n 1964 ‘bez
tween.B:y. Cor Ltd., through 1ts subS1d13ry Hematlte
vPetroleum'Pty. Ltd., and Esso’ Exploratlon Australla Inc
In%February, 196 ; the partnershlp d1scovered the Barra- -
couta 011 and gas fleld 16 mlles off the V1ctor1an coast
W1th Australla S f1rst offshore well and then_proceeded

w1th an "ama21ng serles of drilling successes".cls) In

i ) X < | v -
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just four years it had 13 shows of o0il and gas . f-om 24 rank’

‘wildcats and had added Kingfish,AMarlin'and Halibut to Ear?

racouta as commercial fields‘ ‘FurtherﬁOre,‘Jne of thésé,
the Kingfish fi»elé, ranké‘d‘;at' the time of its discovery as
one of only soxe 50-odq'fields ihlxhe world:witﬁ feéove:—
ab1e r§serves in exéess.of”a ﬁiliion ba;réls:of oil,val? -
though.itsiréboyerabie-résefv%s have sihte_beendeanraded
'sligthy.(lgq

‘J. By 1969,»it app¢aréd'tha£ the;AuStraIién 0il and-
gaélindustiyfhad édme'df aéé.v In that yéar,,threevState
capitéls - Brisbane, Melbburhe.ahd Ade&aide?= receivéd-

their first dgliyeties;of_natural»gﬁs and oil first flowéd

from the offshore disCoveriés.in Bass Strait. By the end

of 1971, Perth had been added to the list of cities supp-
lied with natural gas . .In_1972—73;»indigénousbcrudé'oii
. _ , . (26

supplied 67 per cent of'Austfaiiah réfinery‘input' and

natural gas was estimdted to have supplied 6.1 per cent of
. _ 4 : , . _ -

the country's primar?,eﬁergy needsécz;)_ it;is predic?%&

that this latter figufe will rise to nearly 18 per cght

by.1980.(22)

(ii)y The Present Position:v

However, the dramaiicﬁimpact of these develop-
ments over such'a'ﬁhbrtrséan of:%iﬁe.Shsuid_nqt be‘ber—
\mitted to pféduce any étﬁosphere oficbmplacéncy. The,Apsf

tralian oil and gés industfy may have appeared to have

104,
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come of age in 1969 but the spectacular successes of the

- late: 1960'5 have not contlnued and 1ndeed, reserves'of

4

crude 011 are already dec11n1ng ( 3) While more recent ‘ «'.7~

discoveries off the” north west contlnental shelf have Te-
awakened 1nterest 1n the Australlan play, and exten51ons
;of the Mereenie and Palm Valley gas f1e1ds 1n central Aus-
“tralia have been encouraglng, the fever of the late- 1960'
has gone. ; Only about SO wells were dr111ed in A?stralla y

in 1973, compared w1th 134 'in 1972 and 309 1n the peak

year of 1969, (24) s

"Although the activity of the late 1960'3 may not,

~in retrospect have s1gna11ed the commencement of a sus--

~ta1ned exploratory effort 1ead1ng to present self- sufflc-

renty in petroleum_andﬁthe malntenance of a satlsfactory
production to reserves ratio, it did, however, 1ntroduce‘
oil and gas plpellhes to Australla ‘ Prior . to. thlS perlod
there had been only a small number of products p1pe11nes

1n Australla, associated w1th reflnery operatlons and

each constructed under the authorlty of separate Acts

.appllcable Qp 1nd1v1dua1 prOJects @s) In 1964 the first

" trunk p1pe11ne for\the transportatlon of crude 011 from the -

\
Moonle field to Brlsbane came 1nto serv1ce and from 1968

to 1971 the maJor plpelrnes br1ng1ng gas to Brlsbane

\

Melbourne, Ade1a1de and Perth and 011 from‘the,offshore

oy flega; in Bass Stralt were completed At the time of the‘

:3,'.
R

'debate on the Federal Pzpelzne Authortty Act 1973 in the

o



Federal Parllament, predlctlons were be1ng made of-a nat—
1ona1 p1pe11ne grid and-at the t1me of wr1t1ng, work4u5a
H
underway on the country s flrst 1nterstate p1pe11ne from
e

l_the\Gldgealpa~Moom3 gas f1e1ds in South‘hustralla to

'Sydney. To fac111ta e these developments, three govern-

6)

,ment corporatlons have been formed( dnd the Par11amentsr
of three States have enacted separate p1pe11nes leglsla-‘
tlon( 7 whlle a fourth has substantlaLly rev;sedlrts ex-
:isting Petroleum Act to providebfor the licensing'of trunki
pu.pellneS/i 8. ‘_‘ B : .*tv | | y |
The period of the»i960F5'and early.1970's has
.‘thus witnessed not only the development of 011 and gas
i.pipelines as a‘faot but also the 1ntroduct10n in most
>States and at. the Federal level of a whole new body of

_statutory law regulatlng the act1v1t1es of these "under-

ground arterles" ‘ Whatever may,be the'future~of'the ex-

ploratlon 1ndustry 1n Australla and its attempts to mai

tain .a v1ab1e 1nd1genous supply of petroleum, a numbe of

p1pe11nes are hene\pﬁ stay for at least the 11fe of e 1st-'

‘ing reserves. The1r regulatlon and control can be expected

_——/
to: play a maJor role in the proper utlllzatlon of those

reserves and any future reserves wh1ch are yet ‘'to be dls-'

_covered, even if ‘at a slower rate than that of the late

1960's. .
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SECTION II

. R 3

"BASIC CONTRASTS WITH THE U.S.A. AND CANADA

. s

(i) [ The Infancy of the Industry: - -

Onevdifference between the Australian petroleum
industry, on the one hand and the 1ndustry§§? both the
Unlted States and Canada, on the other- hand, w1ll already
be apparentlfrpm the precedlng dlscu551on of ‘the develop-»

ments which - have oc&urred to date It 1s 51mply,*that

the Australlan 1ndustry is in its 1nf€ncy The Amerlcanx"

Xlndustry of course goes back to the nlneteenth centuryczg)

and the Canad1an 1ndustry der1ves its modern development

from the Leduc 0il dlscovery in Alberta in 1947 although

there had been earller, less exten51ve developments 1n

Ontarlo and at Turner Valley in Alberta : Both countrles

have. establlshed 1ndustr1es whlch have long 51nce passed

.'the p01nt of proving their V1ab111ty, although the - energy

crisis of 1973-74 has caused each to carefully reassess W

1ts future. The Australlan productlon 1ndustry on the'>
. ?

- other hand is a mere flve or so years old

Thls dlfference has perhaps no. 1nherent signif-

dicance 1n the sense that all three countrles are faced

w1th the same problem of maxnta1n1ng secure short term
supplles at acceptable pr1ce levels w1th longer term pro-

tectlon against premature exhaustlon of - thelr reserves
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‘The ways in‘ﬁhich‘this Same problenm is managed however;

1

can be expected to dlffer 1n accordance with the particu-.

lar c1rcumstances of each country Greater 1ncent1ves are

more 11ke1y to be needed in an environment where. thereiis
still con51derab1e doubt as to 1ts long -term potentlal'k
‘than in an environment whlch has proven 1ts 0il or gasd
produc1ng capac1ty It should be added parenthetlcally,
however, that the argument can be‘pushed to extremes by
the oil 1ndustry for, ultlmately, in the words of the Sen—
vate Select Commlttee Report on Off Shore Petroleum Resour—

(30)

ces, it is probably more the prospects of f1nd1ng 011

‘_or gas, rather than any incentives to explore ‘which en-

; - Ve
© ‘courage 1ndustry in a partlcular area. (31)

'(ii) Enabling versus Responding:
' The difference in the age of the petroleum in-

dustries in each of the three countr1e§ is, however 'sig—

nificant in one 1mportant respect in relation to the Tregu-

latlon of 0il and gas p1pe11nes 'In‘ ~United State&

il

government regulatlon of both 0il and gas p1pe11nes really

emerged as a response to demands for protectlon of 1nde—
:
pendent producers and reflners and to the unsatlsfactory

situation which had arisen from the domlnance of the pet-

roleum 1ndustry'by a'small number of "méjors". (32) .in

Canada, as d1scussed ear11er (33)

11ne industry has not been punctuated w1th episodes of

|
J

the hlstory of the p1pe—‘
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abuse to the extent‘thatvhas prevalent in the United States.
and the.legislatibn fhere,:at leaét at'the provincial ley:zﬁ
el;;was not orlglnally enacted as g, correctlve measure-.
jNevertheless,_the present legislation in that countr; of
course operates in an;eﬁﬁlronment in which there is a vastgﬁei
established pipeline network‘and might thetefere,‘teason-
Z;Wﬁ$1y be expected to be almed at the control of that exist-
— i
”1ng 1ndustry rather thah at its initial establlshment (34)
| The Australian p1pe11ne leglslatlon, on the‘
other hand, without exception, has been 3imed-at enabling
"the conStruction of pipeliﬁes to bring ihto'producti; ~the
teserves'which had been discovered at the time of ngg -
actment.v Indeed\'most.of the Acts :although in”generar'
terms, were debated in the context of proposals for speo-
1f1c projects. ThlS 1s not to suggest that the Canadlan
and:American leglslatlon is to be automatlcally dlsqpale-'
1f1ed from prov1d1ng a valuable gulde It does however, -
emph351ze that one- purpose of the leglslatlon is probably
significantly different, although the means edopted to
echieve‘thatdpurpose might very #eli be the eahe.
. : .
(iii) The Absence of Exports by P1pe11ne
/ Another ba51c contrast between the Australldhb)
position and the Canadlgh experlence emerges from a con-

51derat10n of the Canadlan Nattonal Energy Board Act(Ss)

’Although thls leglslatxon ds. almed ~in part at the regudatlon

) 4 .

3 Y
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of'1nterprov1nc1al p1pe11ies, 1t has another major role
whlch is not app11cab1e to the Austra11an settlng and that_
is the control of exports from Canada by p1pe11ne (36) In-
'thls respect, ‘the role of the Board is - in part to regulate
p1pe11nes as an export mechanlsm and not merely as 2 form
of transportat1on as such Austra11a -may become an ex—"
porter of petroleum, part1cu1ar1y natural gas (37) buf such
exports will not be by p1pe11ne, although of course the ex-
'port flow will 1nvolve p1pe11ne tranSportatlor to tne p01nt~
of "export by tanker. The control of exports as such and

not the control of plpellnes as a component in the flow of

'export trade, w111 be the eritical functhn to: be prov1ded

ll

for: b§ leglslatlon. It may bel that the two ﬁunctlons can
)"'“7 o ,J"‘ .
be performed by the one body, as is the caseyln Canada

W1th the Natlonal Energy Boar& (although 1% should be

noted that the role of the Natlonal Energg)Board in the

¢

ulatory mechanisms.

v

(iv) Thé IntraState Feature:'ﬂ B : §@>

The/next contrast between Austra11a, gn.- the one'
¥ /
hand, and Canada and the United: States on the other/ is

that the pattern of d15cover1es in Australla ta date/



.v'suggestsfa,predominantlyJin:rastate'delivery to markets of
both 0il and gas{. All pipelines in'service at the time of

.wr1t1ng serv1ce intrastate markets as a resu}t of the fact

bthat all malnland States except New South Wales, have es-

tabllshed reserves of natural .8as and all of these, excepth“

South Australla,_have e@tab11shed oil reserves

- The 51gn1f1cance of thls dlstlnctlon is that ‘the.

)
-prlmary regulatory Jur1sd1ct10n over most plpellnes in Py

Australla can be expected to- be State aﬁd not Federal as

the Federal Parllament has. Jurlsdlctlon only over "1nter-

(39)

state trade and - commerce" The flrst 1nterstate pipe-

line is presently under construct;on from G1dgea1pa Moomba

) R
'to Sydney and at thlS stage it is reasonably to be wxpect—
. 9~ /, ‘.-

ed that service~of theANew South Wales'market with natural

gas may- well be the only major use of‘1nterstate p1pe11nes

(40)

1u “the Australlan settlng There are.no realalpdica-,

tions at this time.that an 1nterstate network of crude 0il .

-

. N
p1pe11nes will emergy although in the days imﬁedi?ﬁflv"

‘follow1ng ‘the Bass Strait d1scoveries.there was.some dis-

i

cussion of a crude 01Yw€1pe11ne 11nk1ng these w1th New

IS

south Wales markets.,/ °

(v)u One F1eld One Producer:

‘ v

» .

A related aSpec* of thls con[trast[s t‘hat Aus-

'trallan 011 and gas f1elds generallz are.held under lease

or permit- to one company or group of companies. There is

’,

SRS o IR o A
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l‘the Austra11an settlng S o o

tlonal ownershlp of the explo1tat10n rlghts to part1Cular E .'uf

‘surface boundurles of Ieases, the same problem(mlght arlse .

“in Austral:.a(4

'much smaller and may therefore requ1re a dlfferent tech—

no freehold,ownership"gf oil‘or‘gas:inpAustralia ahd thisf

has resulted in a product1on pattern 51gn1frcant1y dlffer—'

'ent from that 1n both the Unlted States and Canada.-'Free—r

hold” wnershlp in the Unlted States has resulted 1n frac-

2

'flelds In the maJor produC1ng provlnce of Alberta 1n

Canada, there is 11tt1e freehold ownersh1p(4ll but the S

T hd

Lur
tow 1p survey system has resulted 1n relatlvely small

:adJacent areas belng leased to dlfferent companues This,

\
1n turn means that the prpductlon from any one f1eld and

Hknce the supply to a partlcular plpellhe is llkely to.

-

1nvolve many producers .In both those Jurlsdlctlons S

these d1fferent reasons ralse the rlsk of the same problem,

N

.-namely, that of ensurlng aCCess to any p1pe11ne tb a11 pro-

~‘ducers As Teservoir conflguratlons show no respect for

2) but it is suggested that the rlsk is

vnlque from that adopted partlcularly in. the Unlted States.

. h.;' L . ‘

In a sense thlS last contrast 1s another aspect
of the dlfferent“ﬁustorles of the 1ndustr1es in the three SRR

jurisdictions as dxscussed ear11er (43) .The Austra11an;

‘leglslatlon has not been enacted as a rqsponse to partlc-d

ular abuses, nor are those abuses as 11ke1y to arlse in LT
- . .
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- S {vi) The Acceptance of State Ownership{’ﬁndertaking

versus Regulat;ng 3 o o . '_vlt

‘f‘ The next maJor contrast between the three Jurls-.

d1ct10ns is the greater acceptance 1n Australla of state

-ownersh1p of ut111t1es andlso;e other 1ndustr1es. This

dlstlnctlon was adverted to in the deb tes in the“Victor-
gig . ’

‘ian Pgrllament on the‘VRctorlan P1pe11 es Comm1ssion

8111(4 ) .as one ‘ground suggestlng dautlon 1n acceptlng

the recommendatlons of N9rth AmerLcan experts. Apart from’

v >
the w1der acceptance in prlnciple, certaln pract1ca1 sav-

Counc11 and the preferentlal borrowlng terms made avallable

“to governmentgl authorltles (4 5) Thls -may of course be

. s1gn1f1cant wherever any pollcy of ensur1ng mlnlmum trans-
‘ .
portatlon costs is pursued
It is not surpr1§1ng therefore to f1nd that two_

°

States opted for government -owned gas p1op11nes and that
1nte;state p1pe11nes w111 be constructed and operated by
. the Federa% P1pe11ne Authorlty. The 51gn1f1cance of the

'contrast in terms of gscu551ng the regulatlon of 011 and

o

q

: gas plpellnes 11es in the obv1ous dlfference between reg-
uZatzng an act1v1ty and undertaking that act1v1ty d1rect1y
' For example the fonmer V1ctJrlan Plpellnes
Comm1551on was exempted in its operatlons from «Lhe prov1-7
51ons of | ‘the Ptpelznas HAet of that State (4 ). This pro-_

cedure means of course that the d\m§1551on was ‘both .

113,
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L
;ope/a%tng\pﬂpel1nes and determlnlng 1n:acc0rdance w1th the

2

'prov151ons of 1ts own enabllng statute 'whether cqnsc1ously

nor otherW1se, the polLsy 1ssues appllcable to other p1pe-<

° . i —

11nes ~under the general leglslatlon Agaln, there may be ? S

,fno obJectlon to thls Tesult but an- apprec1at10n that thlS

“is what a government owued authorlty 1s 1n fact d01ng is

©

1mportant._”' R -

It is submltted that these are the maJor con—j%

"‘trasts between the Australlan settlng and the experlences

‘of the Unlted States and Canada whlch should be borne in

' m1nd 1n any comparatlve dlscuSC1on of the regulatlon of

‘1n the next two Chapters

(1) The Commltment of Reserves to Markets' -

011 and gas p1pe11nes in the three Jurlsdlctlons Other “

_contrasts Wlll become apparent from the Subsequent dlSCUS-'

51on of partlcular aspects of the Australlan leglslatlon

e

,  SECTION 1IT . -
THE PROBLEMS = - SRR

What then, 1n thzs settlng,‘are some of the' ma1n

»

issues thh whlch it would, be expected that the Australlan -

o

N S
LIS * P S o

o

1
A .

The flrst 'and perhaps most basic, is control

;/,,p%pellne leglslatlon mlght deal’“ : L o . gh
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4 »

of entry 1nto the p1pe11ne '451ness the phgase "control

of entry" referrlng in thls context to the _question of

which - and where - p1pe11nes should be bu1lt rather than

,to the questlon of who should bulld them, the latter'ques—
tlon be1ng dlSLuSSGd separately below (47) It 'is a ba51c

feature of plpellne leglslatlon 1n North Amer1can Jurls—

’

hdlctlons“fhat entry into the p1pe11ne bu51ness is control—

led, usually by - ‘a mechanlsm suchias the certlflcate of
_ 'S

e

publlc convenlence and nece351ty” (48)

EEN

The reasons for regulatlon at this stage 1t is

1

submitted are obV1ous and follow from the reasons why

“there should be any regulatlonﬁnf p1pe11nes at all A

fplptllne is an 1nﬁlex1ble method of transportatlon for

forms of energy whict Te . cr1t1cal to the functlonlng of
modérn econemie@. It is 1nf1ex1ble in the sense that it
prOV1des a permanent (for the llfe of avallable reserves)

one- way connect1on between known reserves and a market

~

and, therefore largely dlctates the use of- the reserves

upon whlch it draws.» Furthermore, as the f1nanc1ng of.

- pipeline constructron is t1ed very closely to the exten- o

siveness of available reserves partlcubarly in terms of

v

amortlzatlon perlods (49) a dec151on to construct a part-'
(ORI \

1cular p1pe11ne 1n most. 1nstances w111 also be a dec1sron

to commlt all of .a; partlcular reserve to the selected mar -

B '.~, .

N ket or markets Other reserves may be proven subsequently

"but then they will be dedlcated to the prevrously selected

- Q
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market or'markete de facto by the existence of the pipeline

-

or, alternatlvely, will ralse the quest1on agaln of sel-
ecting a market and constructlng a p1pe11ne to that market

s

" In earlier discussion‘on the\iﬁitial stagee in-

50) it was

volved in~pianning ei14and gas pinelines,
‘pointed out’that. in its simpleEt form, the questlon of
bu11d1ng a. partlcular p1pe11ne arlses by v1rtue of the
fact that reserves exist at A and a. market exists at B,
As w1th most generallzatlons, thlS ‘is an over51mp11f1ca—
© tion. There may, of course bevm;rkets at B and C or
there may be reserves at places other than A wh1ch cou1d~
also supply market B. -—i S
In the Australlan context, the firet eéenario
15 less lrkeiy to 1nvolve any maJor dlfflculty by v1vtue
of the fact t at there is. only a handful of large market
‘areas dye to th extraordlnarlly urban1zed nature of the
country's popudatlon d15tr1but10nuv There was néyer any
'dbnbt "for instance, that the Bass Stra1t reserves would'
be d?dlcated pr1mar11y to the Melbqérne market or that the
South'%ustrallan reserves would be dedlcated pr1mar11y to
the Adelaide market. | L ‘ : . o ST
The.second scenario,'however> has already been
played out in Anstraliaf In the case of the’ Sydney market,
there was a long hlstory behlnd the ultlmate dec151on tJ‘

supply nat;;él gas from South Australlan reserves Inlt- IR

d been planned to construct & p1pe11ne to- ,_' -

N, . U«
4 . S

1ally, it



__-_«‘ouauons_fa:iled (51) "

-

/

connect Sydney Wlth the Bass Stralt reserves but the neg-

117.

-«

Both scenarios do, however, ralse the fact that

the construct1on of pipelines is affected.w1th a public‘

interest. The dedlcatlon of part1cu1ar reserves of a f1n-

ite resource to part1cu1ar markets 1nvolves a dec151on

©

which ought not to be left to the d1ctates of prof1t mot -

“are d1f rent con51derat10ns to bevtaken into- account,}gz\

1vat10n% alone.
It is submltted that thlS propos1t10n 1s equally

app11cab1e to both 0il and gas p1pe11nes although there -

relation»to each. In the case of natural gas p1pe11nes,
the dec151on to supply a partlcular market by plpellne not

only 1nvolves the dedlcatlon of partlcular reserve§ to -

‘that market. It also 1nvolves a declslon to replace other

7energy supplles in that market W1th natural gas Some_'

uses of natural gas are new uses in the sense that W1thout‘

2
a supply of'hatural gas‘1n'a particular location, the in-

dustry-using gas would not be located there} Fertilizer
plants may be-an example.(sz?i
A

trial, commerc1a1 and private sectors, however 1nvolues

; diSplac1ng other energy ‘forms, whether elect 101ty or coal-

‘for example, the advent of- natural gas effectlvely put an"

{

gas or"perheps even 0oil. In both Melbourne gnd Adelalde

end to gas manufacture frbm coal :
. s
The 51gn1f1cance of this factor is that,

The maJor use 1n the .indus-

L



consciouSly or unconsciouSly, the decision to use natural
gas 1nvolves the establlshment of pr10r1t1es of use among

_w__r_auallablemenergyhgugpl1es, erorltles whlch ought n°t.33"~__m“__
be set only on the ba51s of first use of the cheapest re-
source. The recent experlence of the Unlted States in.
comlng.to the reallzatlon that 1t now has to pay -a pr1ce
for the fact - that natural’ gas ha& been too readlly and
too cheaply avallable is a graphlc 111ustrat10n (53)

That the dlsplacement aspect of -any dec151on to
eupply natural gas is. true of the Australlan settlng is .
.111ustrated by the fact that the share of Australlan con-
-sumptlon of pr1mary energy supplled by natural gas has
risen from zero in 1967-68 to 6 1 per cent in 1972-73 and:
o is predlcted to reach 18 per cent in 1980 81 (54) Past
dlsplacement has been largely at the expense of the sharesh
'of consumptlon of coal and ;wood and in the future it is- ’
predlcted that the 1ncreased use of gas will dlsplace the
fpresent shares of total energy consumpt1on occupled by coal

~

wood, petroleum products and hydro electrlclty (55)

Al

The dlsplacement issue is- not so true, in the

\

Amstrallan settlng, of any dec151on to tap supplles of in-

:dlgenous crude 011 reserves There 1s an already estab-

;\

-.1ished demand for crude 011 in Australla wh1ch unt11 the »
ulate 1960'5, had been almost exc1u51ve1y supplled by im-

ports.. The decision to supply 1nd1genous crude 011 to

domestic markets ‘is, therefore, essentlally a dec151on to
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‘substitute local supplies for imported»supplies,and not,

.as in the case of natural gas, a decision - o substituten

e

onebform of energy for another. In view of theﬂrapldly s

escalat1%§“€3§f§‘of*oii~from-Australlams m_lpr supp11ers.
T

%____.,__

and the 1nsecur1ty of supply from the p011t1ca11y volatlle
Mlddle Eastern countrles, 1t is assumed that domestlc .sour-
ces of supply are desirable. . 'AVf

It should also be noted 1n thlS respect that in-

dlgenous crude 011 supplled only 67 per cent of total re—
9 ‘
‘flnery 1nput ‘in 1972 73(56) and that thls proportlon is -

’ (57)

;

X

expected to decline from 1974 onwards ‘Thus’, thé ques-

‘tion in relation t0'crude 0oil 1s‘one of maxlmizing'the7v
proportion of‘an existing deuand which ;é to be,supplied
from domestic;sources~ahd not onebofuestablishing prior-v
jﬁies of userfor domestic 0il vﬁa-a~viefother forhs,of‘
»prlmary energy. h ,1‘ o | | .

There is nevertheless a publlc 1nterest 1nvolved

“in any'declslon to construct an»o11-p1pe11ne by v1rtue of

‘the fact that that dec151on w111 effectlvely dlctate theb

-

~centres 1n whlch maJor ref1n1ng complexes are to be- located
It will not dlctate the locatlon of the maJor consumptlon
of petroleum products as the products w111 be. shlpped by

‘other meang from_ref1n1ng,centres to the areas of demand

whereas in the case of natural gas, because ofvthe'xontiEF

> ,
uous flow through pupe11nes to’ the point of consumption, (58)

the termlnatlon point‘of any particular pipeline-effective}y

................
------
.............
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| dictates the end_use'of~the gas which it is supplying.

(ii)’*Decentralization:‘* o R S

.

Another factor relevant to the control of entry

-4m¢n~the_natural gas p1pe11ne bu51ness is the potentlal
N*.\\_“\‘_‘& N

for supply of 1ntermed1ate markets. Unllke crude oil

)

which must be reflned 1nto petroleum products before use,

apints,

\N;‘.

—

‘r}?natural gas is produced in a ba51cally usable form and

what proce551ng must be done is usually done at a fleld

"'plant at or near the well head ‘or at the earllest oppor-

tunlty after br1ng1ng the gas ashore 1n‘the case of off-.

re productlon (59)

Natural gas trunk p1pe11nes can
s be tapp d at 1ntermed1ate p01nts along the1r course -

nd may have

pur’llnes to serve_markets,some dlstance
‘rom their mainzright-of-way. ,Entry into the~gas.pipe1ine'
iness may,ftherefore not only 1ntroduce ‘the supply of

natura¥ as to ma;or markets at the end of the. p1pe11ne

- but may also prOV1de supplles to numerous 1ntermed1ate,b

" markéts with the consequence that thOSe markets may not

only be prov1ded w1th a h a supply of part of the1r ba51c_

’energy demands but may also be able to expand and develop

through the attractlon of 1ndustry

Thls factor flgured promlnently in many of the

RY

Parllamentary Debates on. the Australlan p1pe11ne leglsla-

‘tion because of the perennlal concern of Australlan govern-

ments w1th decentrallzatlon.(Go) Natural~gas pipelines



. S
were seen by many as hav1ng tremendous potentlal to enQ
courage thls obJect1ve. ' |
o The publlc 1nterest aspect of this feature of
controlllng entry 1nto the -natural gas p1pe11ne busrness

arises by v1rtue of the fact that the shortest and there-

C fore, przma facte,,cheapest route(6 ) between reserves and

maJor markets may notmf1t Wlth wxder porttrcairobyeetivesv»~__h;;

Route selectlon,'ln a broader sense than merely av01d1né
potent1a1 hazards and sav1ng on constructlon costs is 4
therefore a maJor pub11c interest .aspect of natural gas .
prpellnes | ‘ . |
To summarlze the dlscu551on to this p01nt .it is
submltted that entry 1nto the 011 and gas plpellne busr?
ness should ‘be controlled and that the methods of. control
should be a prlmary concern of any p1pe11ne leglslat1on
In the cdse of natural gas p1pe11nes entry should be con—
~———wtrolled because any“dec151on to construct a part1cular |
“ .p1pe11ne amounts to a dec1sron to ded1cate partlcular re-

serves to a partlcular market and to dlsplace other forms

R

of energy 1n that market It may also 1nvolve a dec151on

to alter growth and development patterns by selectlng a
partlcular route SO: that 1ntermed1até markets may be
served ‘ In ‘the case of crude 011 p1pe11nes any dec151on
to. construct a partlcular p1pe11ne amounts to a de0151on
to dedlcate partlcular reserves, although not necessarlly
to a partlcular market as the location of crude 011

7 :
b



©~ (iii) Who should build Pipelines:

~lates to ges or o0il pipelines.

V'are perhaps focussed by the follow1ng extracts from the

122.

p1pe11nes does not generally d1ctate the point of consump—.

tlon of petroleum products. It Wlll however, dlctate the

locatlon of ref1n1ng complexes and potentlally, the loca—
tion or expan51on of pet;ochemlcal 1ndustr1e5. It is sub-
‘mitted that these con51deratlons estab11sh the ba51c need

for regulatory control as well as pornt toWards the main

. 1ssues w1th whlch that control should be concerned

-

o

,plpellne leglslatlon should deal. 1’;‘ . ST

i

j; - The flrst%of these is an aspect of controljlng

L \/\u‘

tentry into the pipe11ne bu51ness and is the questlon of

.
~who shou1d~bu11d plpellnes. As was dlscussed 1n the pre—

(62)

vious Chapter, the ownershlp of p1pe11nes in North

y

“America by produc1ng, ref1n1ng or markétlng companles has,

- rightly or wroggly, been central to the. dlspute surround-

1ng p1pe11ne regulatlbn. In relatlon to 011 p1pe11nes

-

this dlspute has produced a marathon debate on the issue

i Mt
of d1vorcement wh1ch is st111 unresolved There has'been'
less controversy surroundlng thzs aspect of the regulatlon».

X 4
-of gas p1pe11nes but the questlon should still be examlned

Agaln, it is convenient to dlnlde;the discussion‘as it re-

*,In relatlon to gas p1pe11nes, some of the issues

4




_Zéum in Vzctorza

~ ‘parties although Fhve - 1str1butor ?& i
. producer or both. %ay Rave 1nteres s”in
“the third party. “Jt<is believed that

(63) .r, Hetherlngtgn-; t

_ B
In North Amerlca most lon§“&

4 '

igteke
gas trunk. p1pe11ﬁ1ng s doné’ ;

it would be unde51rab1e;1n Victoria for 7

the producer to gon}folﬁgas trunk Plpe'fl=J

party owner- .
from discrim--
Y
‘_ales,vcapltal
113tr1butors

\1

“ination 1n°purchases an,
réequirements—of-the.gas

would be reduged and transportatlon T
‘costs could be separate& from reticu- |

lation costs. For the short and rela-
tively inexpensive pipeline 1nvolved
from the Gippsland Shelf Field to :
Melbourne... it might be considered that'
the Gas and Fuel Corporation could do
this job as well as anyone. Under such
an arrangement the Gas and Fuel Corpor-
ation which is the principal gas dis-
tributor. in the State would also be =~
essentially the only purchaser of gas
within the State.,

In order to éncourage exploration a pro-

ducer must have some assurance or at
least prospects for marketing any gas
discovered on a profitable basis and it
is believed that it would be discouraging

‘to exploitation to limit prospectlve pur-

chasers of gas for use in the State to a
single Government corporation that is
also the pr1nc1pa1 gas -distributor.

* »® . *

Since there are no gas trunk pipelines
in Victoria the unique opportunity ex-
ists to establish a gas transportatlon,
authority which could give theilowest
possible transportatio costs while
leaving the actual purchase and sale
of gas to free competition. As an al-

ternative to a purely third party or

-
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the Gas and Fuel Corporation handling
trunk pipelines,- consideration should
~ be given to a Government sponsored .
private company for ‘trunk pipelining
somewhat along the lines of the Alberta
~Gas Trunk Line Company in Albertas:

* Kk * .

o If this route is not taken it is sug-
» gested ‘that it would be preferable to
have .third party ownership of the
trunk pipeline principally. so that
“natural. gas producers will not necess- .
arily be limited to a single purchaser -

—e . _ that is also the principal distributor.

In relation:to the control of gaé'markets, he wrptet(6§>\

The produceér ¢ould ¢ofitrol the market
by pricing gas to the distributing
~ companies at levels which would pre-
" clude lower priced industrial sales . 4
and by having control of trunk pipe-
. . lines and direct sales off trunk
S o Pipelines, authorising only such
: sales to lower priced industrial. -
markets as would limit ‘total sales . )
to the available supply. o B

* * *

The producer's normal and rightful
business objective is to market its
product at maximum profit and 4 pro-
ducer having control of industrial
markets would be in a position to
limit sales or otherwise select
sales tb maximize profit not nec- = -
.éssarily in the publjg interest.
To place the control\of sales to
j - industry in the hands” of ‘a producer-
who is also interested or. could be- .
come interested in the réfining of
0il could limit fuel competition.
It is not believed that it would be
in the public interest for a’single
, o producer or a group of producers to
- ' control the gas market within the
' . State. - CHE

. ".‘"7_ ST
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owned trunk plpellne authoriay is selected for‘other reg=—

L
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At this point it is suff1c1ent to observe that

the question of who is to build natural gas pipellnes is a S

major policy 1ssue No . general answer is attempted as, it - #

15 submltted that,‘as,Dr. Hetherlngton S remarks them-

£

“selves indicate each 1nd1v1dua1 market and produc1ng sit-

uatlon needs to. be con51dered If the gas dlstributlon

system is ba51cally a government owned enterprlse that

;fact of 1tself -may prov1de adequate control 1n the public

,ﬂ
1nterest ‘If a5 was done in South Australla a government-

sons, such as the chean er-f£ina neingNaVa11aoie to such an
authority (66 J then againl control may be prov1ded through
that mechanism itself. The 1mportant observation at this |
stage 1s that the control of gas trunk 11nes by partlcular

1nterests may be contrary to the public 1nterest and there—

: fore, is a.qLestlon'which should be faced 1n p1pe11ne leg--
-1slat10n, or for theﬁsolution of which an approprlate

mechanism should be pProvided.

The same issue arises 1n relation to crude 011
plpelines, although in this case, it should be noted at : {

the outset that there is not the same connectlon between

leum products as there 1s betwee& the control of gas p1pe-'

lines and the marketing of gas. 011 must go through the

¥ [

1ntermed1ate stage of refining and crude 6i1 pipellnes are,

therefore 1n a sense, merely a means of mbv1ng the 011



to the site of - the reflnery rather than the means by which

L= -
PRLA

the o0il 15 moved dlrectly'énto markets

-

‘Nevertheless, the questlon of control 15 an 1m C}

3 - 4

portant one as w1tnessed by the long hlstory,of alleged '45;:'

. abuses 1n the Unlted States, attrlbuted largely'to refln—z : o

‘,ery ownershlp of crude oil- p1pe11nes (6 7) Indeed that

. : Wad
hlstory would suggest that the control per ge. of oil plpe—_ ' 75

11nes is a more 1mportant questlonithan the control per se. _ 'J

o

of gas pipellnes In relatlon to gas, the maJor pub11c L B

) -
= —j§nterest Iﬁsﬂe~kﬁmxﬂE—CORIIQL_QI_maLKﬁtiwgnd pr1c1gg, 4

ps

whether that 1nterest be proté(§Ed by the dev1ce of con-'

trolllng p1pe11nes or by some other mechan1sm, such as

~ %

'*m~£1e1d prlce regulatlon dr publlc ut111ty regulatlon of gas;

u

dlstrlbutlon companles.. Yet the only reference 1n the

Hetherlngton Report w1th respect to the control of oil
plpellnes, was in’ the follow1ng terms: (68) - C

011 plpelanes usually transport crude\(
01l or products from a field or plant -
to a refinery and rate. .regulation does .=
not have -the same significance as: Tn ,
o .the case of gas, particularly w1th re- : e
' spect to -protecting the- pub11c., It is ' N

- believed that only a minimum of rate .
., reguldtion of oil p1pe11nes is needed
. : ' consisting of the requirement to post .
: - tariffs and the right of the Minister . -

of Fuel and Power or of an linterested -

party to-ask for a review o .rates.as R o
N to reasonablen?ss and freed m from ' R '

dlscrlmlnatlon v w. ' L

But not even this rather m11d form of - contgol ha§ been . o

adopted in any of the Australlan leglslatzon.v <//4,>ﬁ



R . : - , -‘ ‘ .
(iv) Control of Pipeline‘ChargeS°
- The next main pol1cy 1ssue is that of tHe ba51s

Hr e
L

-on whlch p1pe11nes, whethér oil or gas, should charge for

transportatlon It 1s\gener;a1y assumédjthat p1pe11ne
transtrtatlon should be at cost plus a reasonable rate
of. return on 1nvestment and 1t is submltted that.thié
3 . S ’ 4

1s a proper approach to the questlon ‘ In the case- of non-

government owned plpel‘ fs; the k?st1f1catlon for thlS

publlc utlllty regula orl'approach 1s‘found-1n the‘fact

MRt ppslines-gensrallyspeiking are monepelies, & Faet

Wthh 1s 1tse1f Just1f1ed subJect “to- proper regulatory“*““"“*“r”w
‘vcontrols agalnst abuses of the monopollstlc p051t10n, by\
the need to. av01d expen51ve dupllcatlon of fac111t1es.

This observat1on dis. prob&ply equally appllcable to both

0il and gas p1pe11nes, although again- for dlfferenﬁ&reasons S

Gas p1pe11nes—w1ll themSelves be monopolles 1n_

all %ﬁ&ellhood(6g) and, if they do not operate ret1culat1on

system§§to whlch they are sellrng or for wh1ch they are

transportlng, those retlculatlon systems themselves will

L -

\“\g be monopollstlc ut111t1es.

2 . . . ; )

- ‘ ’“‘ﬂrl p1pe11nes WLll themselves be’ moﬁbpplles over

[N

partlcular routes but in thé/marketschhlch the end products .
supply after ref1n1ng there should be free competltlon., o ;%
' Thls compet1t1on can be expected “to dlctate reasonable

")

transportatlon costs, at least for any reflnery Whlch has 'ﬂ

an 1nterest 1n¥§he p1pel1ne and must compefe Wlth 1ts

)
»



‘;products in the market place. However, where thq p1pe11n

: : " ‘ RS S
Th

N

tion whlch mlght be expected to ar1se as a result oﬁ the

\
‘de51re to av01d expen51ve dupllcatlon of . faczf;tles) thfre’pr§\-

.

arelthe rlsks that dlscrlmlnatory rates may be” set and f\

3

that the p1pe11ne w111 1tse1f be used as "a tool to ‘co :
) : g . . < .. -
unfalrly Where the p1pe1rwjxls 1ndependent1y owned p1pe-

line tarlffs may 11m1t the ab111ty of those reflnerles_ o :‘ Ll

wh1ch are dependent for the1r supplles of feedstock on

g . I

that plpellne to compete 1n the»market place with others :

- - e e L e

E=a]

. not dependent on the p1pe11ne S ; - - W\\_’
T 1t s submtted that ~all cases oil plpd% e

,}v.

ought to carry 011 it cost plus a reasonable return 0

\
R

‘1nvestment. Even 1n the case where effect1ve market com- A

petition restricts an‘lntegrated compa to reaSOnableA‘

_price levels-for its end products, the,co any ought. not

to be permltted to reap any unreasonable retu by attn@hf.
utlng ‘profits to its p1pe11ne operatlons. It is. -uhﬁitted'

-.that such proflts, as’ proflts derlve\}from the e_p101ta- . [
\Slon of a publlcly owned resource, ought to flow pr1mar11y o

»

to the. publlc Thls 15 not to say that the need for a

o,

‘high return on a hlgh risk 1nvestment should not be recog-.-

-nized " The prop051tlon is s1mp1y that the operatlon of

\ »

-011 p1pe11nes is not the mechanlsm through wh1ch that Te-
turn ‘should be reallsed It is submltted that the appro-"

prlate po1nts are at the productlon sta“‘
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mechanlsms as lo royaltles or depletlon allowances or at

the marketlng stage through h1gher ‘consumer prices.
However, where p1pe11nes are government-~ owned
there may be some Justlflcatlon for departlng from the
general propg51tt?n of transportatlon at cost plus a rea-
iisonable rate of return. Inathls case the p1pe11ne 1t$51f

may be used as the funnel through which public revenues

are generated a p01nt wh1ch was recognlzed ‘in the Parlla-

mentary Debates on the: establlshment of both the Victorian -

Pipelines Comm1551on( 0) and ‘the South Australlan Natural

v

Gas Plpellnes Authorlty (71) In both cases the p0551b11—

ity of the- respectlve authorlt{es returnlng 51gn1f1cant ‘

ﬂ;revenues to the Consolidated Revenue was recognized al-
'though there was no apparent con51derat10n given to the.
de51rab111ty of such a course, probably because the . maJor_
‘concern at’ the time of the respectlve debates was w1th

:enSurlng dellverablllty 1n the market Place at the lowest

possible prlce. - ﬂ' -.‘ E -

. - It is submitted ;hat Jin- ;11 cases the transpor;u

tatlon by plpellne og both 011 and gas should be at cost

Plus a reasonable return on 1n'Asthent. The reasons in re-
o .

1at10n to prlvately owned pipe 1n§s have been dlscussed (72)

. \/).

In relatlon tg government owned plpellnes it is submltted

that the transportatlon co'

terls not. the appropnia% “stage at which to maximize gov-

1d tend to confuse the cost, or:

>



e .,13_0‘.:
i . .
profltabilltyV 6f a serv1ce with the ‘return to be derlved
‘from exp101tat10n of a publlc resource _ The only qua11f1—
cation that mlght be added in relation to government owned
gas p1pe11nes is that they mlght be permltted to earn a
eturn, over and above cost plus a reasonable beturn, sufi
f1c1ent’to flnance the extension of services in purSuanceb
of a policy’of.decentralrzatlon ‘and to subs;dlze unprof1t-'
'~ab1e deliveries which may be justified on wider grounds.
(yj Competltlve Abuses o | S
Related to the issue of the control of entry
1nto the~ p1pe11ne business and the questlon of who is to
build plpellnes are the alleged abuses dlscussed ‘in detall

(7 3)

,in:Chapter I1I and whlch fortconvenlence, are. styled

"competitive abuses" The TlSkS of the Amerlcan history
repeatrng itself in Australla may be relatlvely small for
a number of reasons. First, the fact that these-abuses
~-have not been apparent in Canada(7 ) would suggest that
they may be a pecullarly Amer1can phenomenon attrlbutable
to the early’ hlstory of the petroluem 1ndustry in that
‘country Secondly, the fact that Australlan p1pe11nes
have been regulated to some extent S}ch their advent
rather than as.a consequence of their advent, as already

(75

noted earlier,, >) may be suff1c1ent of jtself to deter
such practlces. 1Thirdly, the dlfferences 1n the Austra-l

'11an settlng already noted, ( 6) may make it 1ess llkely



that the types of abuses which: have been alleged'in the

United States will arise in Australia Nevertheless, the

American history ha shown that the rlsk is there and it

is suggested that it is better to avoid 1ts consequencés

,

tian to have to deal w1th those consequences after the

'event. Indeed this assumption seems.to have underlain’

the Australian Parliamentary Debates on common_carrier
provisions, discussed in detail in Chapter VII. But,.as’
" will be submitted then, thére‘is_little'indication that

the legislators'reaiiy appreciated the nature of'the pro—'
“blem w1th which they thought they were deallng adequate- .
77y g

1}’ N o . 3 L

\‘(vi) _Pollution Control and Safety:

Both’ 011 and gas p1pel1nes are potent1a1 pollut-
\ilf
ers 1n the event of a break and gas 11nes partlcularly may

e \ o - .
4 A ’

alsd be dangerous Spec1f1cat10n of standards of construc—-

tlon and operatron is therefore&a m%tter with which it is

.to be expected that pipeline leglslatron will Qeal.

1

(vii) pEXpropriation:

Flnally, plpellnes need to cross the property of:

others and there, therefore, needs to be legislative pro-

vision for the method by which property rs to be acqulred

“for this purpose and with respect to the respdnsibility o

of pipeline companies to those over;whose property they

A A

o
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L

o

have rlghts of way _ As d1scussed 1n Chapter III (78) it

"was this need for the 1nVOcat10n of the power of emlnent

-~ domain that was used in ‘some cases in. early Amerlcan leg-

1slat10n as Justlflcatlon for the regulatlon of other

aspects of plpellne operatlon L
SECTION IV*
THE POLICY

As a general prop951t10n it would appear that

athe Australlan leglslators addressed themselves to only

.

-usome of the foreg01ng problems and even then, d1d not
_:deal ‘with those aspects of the problems whlch hare Just

been dlscussed There 1s perhaps an- obvrous explanatlon

and that is that in all cases the p1pel1ng leglslatlon
. r;“ L
-~
was framed and enacted 1n the context of proposals for

,,
;v B Wk o

'spec1f1c p1pe11ne proJects by speclflc operators Although

»couched in general terms 1ts policx‘lmpllcatlons were not

v

dlscussed in such terms. Most cr1t1c1sm 1n the debates

‘was d1rected towards aspects of the speciflc proposals

* . The:control of entry into’ the*pipellne bu51ness

1n the terms dlscussed above(79) was not the subJect of
any declared pollcy on the parts of any of the governments.

r

‘,Indeed the underlylng assumptlon 1n all cases appears to

have been that there should be 1mmed1ate exp101tat10n of

T A»fr' >
1, - n L . v . »
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"that the qngstlon should not ‘have been passed over so

. C— 'S

. . . % ~

both:oil'and gas-reserves and, in the case of gas, ‘at the

lowest p0551b1e prlce to consumers. <Wh11e 1mmediate ex-

r

p101tatron of 011 reserves mlght be Just1f1ed Oon the ground

Sk

of reduc1ng dependence on 1mported 011 it is submltted

/33 hr . '

N

11ght1y ln relatlon to natural gas. One result of expand—

ing supplles of gas at low prlces may be to encourage-

'Wasteful and unde51rab1e uses of that energy source at -

the expense of " prematurely exhaustlng supp11es for- other
uses to whlch it 1s better sulted economlcally and env1ron-

mentally :
f o » ) [%
' The p1pe11ne legislation, as 1s dlscussed in the

(8

next Chapter )-does deal with the issue'ofuentry into
the pipeline business through the licensing requirements,

However; it does not require any meaningful con51derat10n

~at the time a 11cence is 'issued of the matters ‘discussed

above There is nowhere a requ1rement for anythlng as
- !
general as a cert1f1cate of publlc convenlence and nec- \\

-essity.

In the case of the government-owned pipelines,

“the control of entry into-the pipeline business is perhaps
‘not .as important an.issue'in‘terms of reduiring.legislative

i definition. The 1ssue, in the 11tera1 sense of the words

"the control of entry" is: foreclosed by ‘the mere estab- .
lishment of the partlcular authorlty However, the auth-

or1ty once establlshed should be concerned with matters of

133,
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conservatlon and.end -use and therefore, some statutory‘
dlrectlve or gu1de11ne to thlS end mlght be expected

‘ﬂé 11‘. In summary, there does not appear toube.anyf'
government policy'dn'the control of'entry into thegpipe-
llhe bus1ness except to the extent that the mere fact of.”
11censxng requlrements 1nd1cates a pollcy of. control and

except to the _extent that the mere creatlon of government-

owned plpeL&nes forecloses the questlon in its 11tera1'

'Siniiarlyfbthe question of who is to build pipe-
11nes was subJect to no clear pollcy and was the cause of

very 11tt1e debate on the aspects of the issue discussed

(81)

~above. There was some reference'ln the debates on the

V1ctor1an P1pe11nes Comm1551on Bi . &"agreement-

e'produc1ng companles.should not operate gas trunk
p1pe11nes(82) but there was no debate at all on the ques-
tion in relatlon to oil p1pe11nes...Agarn, it should be
noted, the question is foreclosed where,a‘decision is

taken to estéblish government-owned pipelines. But even

3
o s e

in these cases the decisions were 1nf1uenced by the abil-
1ty of’ government 1nstrumenta11t1es to .raise the large
cap1ta1 1nvolved on more favourable ‘terms than prlvate
‘enterprlse, rather than by any policy based on an examln-
atlon of the issues referred to.

This leads to a consideration of the policy of

the governments with respect to the question discussed in
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~xhe prev1ous Sectlon of the f1nanC1a1 basrs on which pipe- -
llnes should carry oil or gas. (83) ‘As already mentloned
the underlylng assumptlon of the governments on this ques-
tlon at least with respect to gas, was that transm1551onﬂ
_ should be at - cost, although the p0551b111ty of the govern- -
ment owned p1pe11nes eventually generatlng proflts wh1ch
mlght be used as a source of general revenues was recog-
 nized. (84) There is no 1dent1f1ab1e pollcy on this _ques-
tlon as related to 011 p1pe11nes

‘It is perhaps 1nterest1ng to dlgress for a
moment to- con51der the extent of the sav1ngs in transmls-
s1on costs whlch may be- effected through the mechanlsm of
a government owned p1pe11ne in the Australlan settlng In
its submlss1on to the Federal Government on f1nanc1al aid
for the constructlon of a natural gas p1pe11ne from the
_Gldgealpa Moomba fields to Adelalde ‘the Government of
South Australla was able to demonstrate that the computed
unit cost of transportatlon for a commerc1a11y financed
and operated pipeline would be about 45 per cent hlgher'
than if funds were prov1ded at the then preva111ng rates
‘for government borrOW1ng (8 5). In v1ew of the fact that
the costs of serv1c1ng the requlslte capltal moneys were
’calculated to constltute approx1mate1y 90 per cent of a11

(86) -

costs, the'Government subm1tted that for each addltlon-’
.al omne per cent per annum requ1red 1n debt service to

cover 1nterest and deprecﬁhtlon, the cost of transportation
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would increase by’ nearly one cent per thousand cublc feet

(87)

of gas. These estlmates, of course, would be true only

of that partlcular p1pe11ne as unit costs do not necessar—
11y 1ncrease or decrease in dlrect relat1onsh1p to the dlS—
tance travelled by a p1pe11ne ‘and also as unit- costs would
vary accordlng to the dlameter of the pipe used whlch is
'partly a functlon of the size of avallable reserves and
‘markets. They do however, qulte dramatlcally demonstrate
‘mthe savings which are avallable in -the Australian settlng
because of the: borrow1ng pos1t10n of governments and gov—»l
(88)

ernment instrumentalities.

The three remaining policy issues discussed
fabove(89)>- prevention of competltlve abuses the regula—

" tion of safety and pollutlon aspects of p1pe11ne operat1on
and the exproprlatlon of r1ghts of - way - are matters on
“which there does appear to have been some government -
pollcy However, in a sense they are. "motherhood” 1ssues
~and, thus, no detailed statement of that pol1cy was made. N
In relat1on to the prevention’ of competltlve abuses the

leglslatlon and the debates were restrlcted to common Car- . . .

"rler prov1s1ons and these are dlscussed separately in Chap-
ter VII. (90)_ The leglslatlon deals in some deta11 with
safety and pollution problems'and;.again,.these are dis—
cussed'separately(gl) as are the compulsory acqu151t10n

(92)

provisions although it mlght be noted in relation to

thls last that some concern was expressed in the debates



N
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about'the principle of_private.companiéS'having powers

of exprqpriation.(gs) ‘
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FOOTNOTES - CHAPTER IV
A - %

See Chapter III, éupra, at pp. 39-41;

Dr. A.R. Thompson has phrased,tﬁelcaution in the .=
following terms: "The purpose of this paper is to

~describe the salient features of petroleum legis-

lation in Canada so as to facilitate this compara-
tive study. Especially will this purpose be ach-
ieved if the exposure of contrasts between the
Australian and Canadian situations inhibits the
temptation to make superficial generalisations

[

about what ought to be done in Australia based on

what is done in Canada." Australian Petrcleum
Legislation and the Canadian Ezperience, 6 Melb.
U. L. Rev.. 370 (1968). = . *

-Supra n. 1.

'Hethefihgton, The Orderly Development of Petroleum
- in Vietoria, a Report to the Premier of Victoria,
March, 1966, . . : .

Pei'Sir Henry.Bolte, Premier; Victorian‘?arliamen-
tary Debates, House of Assembly (hereinafter abbre-

- viated as V.P,D.,‘H{Ag),.November 16, 1966, at p.

1824,

Per the Hom. A.W. Knight, Victorian Parliamentary
Debates, Legislative Council (hereinafter abbre-
viated as V.P.D., L.C.), November 29, 1966 at P.
2231. See also the comments of the Hon. I.R.
Cathie, Zd., at pp. 2234-5,. —— ‘

See Chapter VI, infraq, at Pp. 187 et seq.

The inclusion of common carrier provisions, at least
in the form they have taken in some of thé Acts and -
without supporting common purchaser provisions, is
an example. +See further, Chapter VII, <infra, at .

" PP. 234 et 8eq. -,

" An example is thﬁt“the State Acts regulating crude

oil pipélines do not contain provisions for regu-'"
lation of rates, or even.for the filing of tariffs.

The Petroleum Information Bureau (Australia), 01l
and Auetralia - The Figuree Behind the Facts 1972,
at p. 43. The history of petroleum search in Aus.
tralia is chronicled, <d., and is further described



S (11)
(12)

(13)

(14)

(15)

16)

(17

(18)

L (19)

(20)

(213
(22)

- 123)

(24)

(25)

. Australia will be prqduging1pnly,4o;pe;;genthqfuitsgi'
Jo0il requirements'in.SLyears-time and, by 1980, less .
than.a quarter, See the remarks of Mr. Kerin, ,Par

_‘The 011 Dgily,»June 3,11924,'at p.-8;
Ve L . . ‘x*- . . .

-139,

in Off-Shore Petroleum Resources, the Repbrt'of'the_

Senate Select Committee on: Off«Shore Petroleum Re-
sources, 1971, at pp. 51 ez 8eq. (hereinafter cited
as the Senate,Report), t s :

‘The Senate Report, supra n.. 10, at p. 51.
.'“ Id. L _ ' . g
1d.

~The history and features of the scheme are discussed

in the Senate Report, supra n., 10, at PP. 60 et seq.

The Roma gas‘field was initially‘"fediséovered" in

1954 and was proven to be compercial if 1960,

The Moonie o0il field was discovered in 1961.

»

:The concept of a national gas trunkline grid. was

Authority. On-the role of the . uthdrity, gee Chap— R

ter VI, Section II1, infra, at P. 209 et seq. -

The Oil'and Gds~JournaZ,’Qpri1; 1969, at p. 29.
- . ,l: ST . : . ! o . “ . .
The. latest available figﬁ&éﬁfor initial recoverable

reserves'from this field is 952 million barrels, The
Petroleum Information Bureau-(Australia), 011 and

Australia - The Figures Behind the Facts 1973, at

p. 45. )
Idh; at b.‘6.

Id., at p.- 30.

1d.

One prediction is that, without further discoVeries,

ar-

liamentary Debates of the Commonwealth, House o
Representatives,VMay 16, 11973, at p. 2190,

See the remarks of Sir Henry”Beite, Pfémier'of Vic;

February 14, 1966,;at.pp. 2966-7. N

-toria, in debate on the Pipelinees BiZZ;'V.P;DQ,EH;A; ;'



(26) .

e

(29)

(32)

i

fThe V1ctor1an P1pe11nes Comm1551on, .the respon51b11-
‘ities of which have since been assumed by the govern-

‘ment-owned. Gas and Fuel Corporation of Victoria, the
- Natural Gas P1pe11nes Authority of South Australia

'Chapter VI Lnfra, at pp. 187 et seq.

The Pzpeltnes Act 1967, Act No. 7541 of 1967’ of Va.cs-

and the Federal Pipelings .Authority. 'See further,

toria; the Pipelines Act 1967, Act No. 90 of 1967 °

" of New South Wales; the Petroleum Ptpﬁkznes Aect,
© 1969, Act No. 112 of 1969 of Western Australia. See-

further, Chapter V, infra, at pp

1

145 et seq.

The Mznzng (Petroleum) Act 1940 1958 “Act No. 58 ,
of 1940 of South Australia, as amended by the Mining.

(Petroleum) Act Amendment Act, 1967, Act No. 75 of

1967, See further, Chapter V, infra, at pp. 145

(30)

(31)"

-Chapter III Part‘I, Secfﬁon”l,.supra, at pp. 41‘etf

et seq

!’)) 1

o - e . , o -
Supra;n:'lq.;k T . oo R "‘_

The Senate Report, 'supra n. 10, states, at p. 59

37"A wide variety of ‘policies may be used by Govern—f
ment to encourage petroleum exploration by private .’

enterprlse Many of these are used in varying de-

grees in Australia. Such policies find expression

in the incentives that governments providé to en-
courage. oil exploration.  But it is not to be

‘thought that such p011c1es are the only inducements

to oil. companles The attractiveness of the geology

in the area may be the .prime 1ncent1ve - If the =~ - L
prospects of flndlng large quantities of o0il are ’ ’
good, companies will explore almost regardless of

the pol1C1es pursued by the hpst government

~

In areas 11ke the Mlddle East with unstable politics

. and with governments . seeking ever larger shares of

v'of-the~uﬂ&qﬁe-ge040g%ea%—cond;t;onsﬁoffexlngwlaxge

the financial returns from oil production, because.

‘reservoirs of 1nexpen51ve produceable oil tbere 1s'

,hlgher cost 011 and gas can f1nd a ready market "

. 45-6.

great competltlon to gain oil- concess1ons.

In areas like the Nort‘h Se!‘ %he prlme attractlon is’
nearness ‘to the huge mhrkets of Western Europe where

See Chapter 111, ”Part I Section 11, supra, at-pp.




(33)

(34)

(35)
CL(s6y
37)

- (38)

(39)

(40)
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Chapter III,_PartlII, 8upra, at pp. 72-¢, 82.

It should be noted, however, that%theffgderal Canl'
adian legislation, the Nationgl Energy Board 4ct,
R;S;C.”L970,,c. N-6, was enacted partly as a Tes-

‘the control 6f—export51 o

Sﬁpra n. 34,

Id., Part VI. L e o
Sée~fuithef§1Chabter VI, infra, at pPp: '217=9,

For example, McDougéll;;Thé-Cdnadian National Energy.
Bodrd:'Economic‘JurisprudenCe-in the National Inter- - ..
est or Symbolic Reassuranqe?;*ll‘Alta.'L: Rev. 327 . ---
(1973). [T T, | S
Thé Austrdlidn;Conétitﬁtion, éection‘SI(i);g

s of a nationaljpipéline grid, it

Despite prediction‘ ‘ )
was reported as recently as June,.1974, that "thus

" far, plans for a national Pipeline grid across the .

)

4

(42)

(43).
(44)
o (45)

ey
(47)

(48)

country hayve not gone much further than the talking
stage". '7he-0il and Gas Journal,’June.lo, 1974, at
p. 106. . : : : : o ,

- The Crown holds approximately 81 Per cent of' the

minefal'rights.' See the Canadian\Tax.FoundatiOn,
071l and Gas’ Production and Tazes, \at p. 98 (1963),
The fact that the varibusiAuétrélianmAqts contain

.ditates that the problem wis contemplated.  See

. “fur-
~ther, Chapter VII, infra, at pp. 234 et seq. =

e

Supf&;°af pp. 107-8.
See‘furtﬁer,:Chapter VI, ihfrd,_at'ﬁ;‘ZZ?, n. 53.

~Ih§~§ﬁxings_arawdiscussednin,more,deeaiij”inﬁra, at -
pp. 135-6. o S
The Pipélinee Act>1967,.§upra n, 27, Sectiohv4(2);
Infra, at pp. 122fé¢”heq;_‘_:' o IR
Chapter IIT, Part I;QSeéiign 1V, supra, at pp. 68-7¢ .
and Part II, suprd, at pp. 77, 80. . S . .

r



PP. 2024-5, 2239, 2256, 2258. N § o T
) Sde further, Chapter 11, Sectlon»i(i);,subfd, éi
o p.| 14, o : 4% -
apter III P#ft I,.Séctiénuli; sﬁpra, at_pp; 45'
et geq. - ‘ . S -
‘_:Loc.'cit., s;pra n.'d, , | f
" Id., .at p. 6-5. o R
‘Id.; at p. #6-4. n
HWSee furthex, tnjra, at pp 13§:6 ,”;i‘ :?
’Seé supra n. 62, |
Loe. cit.,'suprg'n 4, at P. 6-éf O—C i
See further Chapter III, Sect;oh:IV(iiY,Jéﬁpﬁq;kép .

ACha

. Id., at p. 9. o C .,..k}A

¢

T4

‘er'II :Sectlon I(1), supra,'at pp 9.-. _';

 See'fdrthér the dlscusSion in Chapfer IT, Sectlon _
I1(i), supra,  at P. 12, on the c1rqumstaﬁces in:which™
markets are sometlmes "created" e o ST e

“z

S -

' See. the dlscu551on in Chapter III,=Part I, Section.

IV (ii), 3upra, at p. 71 o e

s

‘The - Petroleum Ingormatlon BureaQ’(AugtraliaJ,>ZOe.

eit., supra n. 19, at p. 30. B,

:Id.”'ﬁ “."}', - - :  ‘." o e
) Supra n. zo . - |
iSuprain.\ES‘ o | ” _ | T
See the discﬁsSibnion'the‘operat10n<;£ gas pipelines;

“Chapter II, Section {%i;:j), supra, at pp:. 25-8.
Id. ) " . . . .

.

See, for example,-V.P. D., H.A., November 16, 1966
at pp. 1822-3; V.P.D., L.C. November 29, 1966 at

‘P. 69.

L

e

ee Chaptéf 11, Sect10n4II(111), supra, at pp 2§-QLV

142,

.‘\v




(70). -

- provision- for the.authority eof accounts but it- does

143,
%

For example, per P.V. Feltham, V.P.D., L.C., Novem- °
ber 29, 1966, at p. 2260: "[The Bill] makes careful

not state whetrher the Commission is to make money or-

" where that money 'gs to*go. I have no doubt as to
"what will happen. ‘Whether it be the Gas and Fuel
~Corporatibdn ,or the Comm1551on a lot of money will.

o go into Consolidated Revenue. See further, Chap-

71y

ter VI, Sectiod II, infra, at pp.-208-9.

'L‘},

For example per “the Hpn Frank Wélsh Premier,

- Parliamentary Debates of South Australla House of

Assembly, February 28, 1967, at p. 3279: "Subclauses ‘
(3) and (4) [of Sectlon 15] are enabling provisions N
arlslng from the possible nature of. conveyance a
charges yet to be finally negotiated. .7 . - The sup-:

Ply and price agreements with the main consumq; and

the conveyance charges may be determlned on su%h a.
basis that the pipeline authorrty makes its charges

. to the producers broadly on the’basis of what a com-

mercially financed pipeline would require. In such |
an'event subclauses (3) and (4) would be required
to.authorize that th appropriate margins be app- .
ropriately passed bagk to. the public utilities."

“See further Chapter VI, Section I, <nfra, at pp. 192,

.. 201-3.

‘(72)“

(73)

(74).

\w(75).

(76)

(77)
(78)

- (79)

(80)

(81)

?(82)

Ie)

Suprdh at pPp.. 128-9.

L B - = -

Lo

‘Chapter II1, ‘Sécfibn 11, supra,Iat‘pp. 45 et seq;*

See the comments 1n Chapter III Parf I}, supra, at

. p. 82.

Suprd,jat pp. 108-9. - ¢ g

Supralpat pp. 107 2t seq.

Chapter VII, infra;,at‘pph 234 et seq.

Chapter 111, Part I,;»Section IIf(i)fvsﬁpra; at. pp.
56 ] » R : z

¥

_Supra, at pp. 11 2t geq. R x

Chapter V, Sections I1 zn¢ 111, infra, at pp. 153
et seq. b R

Supra, at pp 122 et seq.

‘F}@ example per Mr Stoneham, Leader of the Oppo-

s¥n, ¥.P.D., H.A. NoVember 16, 1966, at p. 1808;
‘ . o : - ‘ >
R : , :

]
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"No. one suggests that" the producers should control
~the p1pe11 '

‘(83) Supra, at pp. 127 et seq.
(84) " Supra, at'p. 129. F“ ' 0
(85) " Parliamentary Paper No. 102 (South Australia), Fin-
- ance for a Natural Gas Pzpelzne in. South Australzao___

(1966), at p. 7.

}(ée) 1d., at p. 5.

o 87) Id, atp.6. o

(88) These sav1ngs may, however, prov1de -only a super-

' ‘ficial advantage. Limitations on the overall avail-
ability of borrowing funds may mean:that financing
of “pipeline construction through this means will

~involve the diversion of funds from other govern-
ment prOJects such as roads, schools, etc.

(89) ~ Supra, at p,. 130, -
: . - v‘ ; : . Q§ v
(90) Chapter VII, znfra, at pp. 234. et ‘seq.

(91) Chapter V, Section V, infra, at pp. 170 et seq.
(92) vId., Section&IV, infra, at pp. 168 et seq.

(93) For example, per Mr. B.J. Evans, V.P.D., H.A. ‘March
- .2, 1967, at pp. 3265-6: "I am not aware of any pre-
cedent for granting such powers to private ‘enter-

" prlse in relation to an_installation ‘connected with i
profit-making. I am doubtful whether the provisions
of the Lands Compensation Act as they are applied at
présent for what one may term the public good should
also apply to private enterprise for profit-making

. purpéses. In the event of compulsory acquisitions
=~ of land for the benefit of private industry the R
' -~ question of the extra percentage to.be allowed for N
such acquisition should be examined. It L% a doubt-
ful proposition to link the. proflt making 85%1v1ty
of a private company with what is. normally regarded )
as an actlon taken 1n_§k€épub11c interest. K

L)




- CHAPTER V

THE AUSTRALIAN LEGISLATION

' The purpose of this Chapter is to analyse the

prov151ons of the Australlan State pipeline legislation

w1th a view to asse551ng 1ts effectiveness in dealing with

the 1ssues discussed 1n the pF%VlOUS Chapter (1 )_ The Chap-
ter does not contain an exhaustive ana1y51s of all the

prov151ons of all the Acts‘but is directed primarily to-

vwards the legislatlve treatment of those particular policy

1ssues

'_The legislation establishing the government-

Coa

ownedlpipelines is con51dered separately in Chapter VI. (2)
: j

The maingjustiflcatlon £er drawing this particular d1v1d—

1ng 11ne is that at lea%t some of the maJor policy 1ssues

in relation to . pipeLines are determined by the dec151on

‘to establlsh a’ gol
e (3)
than by,the oper&tion of the 1eg151at10n. It should

vrnment owned pipeline 1tse1f rather

be noted hogever, that the same issues are involved rn

/
-each’ case :JIt is- 51mp1y that they arise for decision at

differeﬁi p01nts in the scheme of things, or the dec151ons

Je o

'are mﬁde through dlfferent 1nstrumenta11t1es Thus,'sev—

: ,:f

eral of the comments that WilT beé made in relatlon to the

general p1pe11ne legislation might have equal va11d1ty 1nh

frelatlon to any dec151on to establish a- government owned

A
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that authorlty once establlshed

.

Three States have enacted separate p1pe11nes

leglslatlon( ? wh11e two others have qu1te detalled pro—‘

v151ons deallng w1th 0il and gas plpellnes 1n thebr gen-

kd l" (' (5) . 3 | . A " 4r R N N
eral petroleum leglslatlon G , C
. e . . ; s _ : K2

i

oo . o7 e A

i+ APPLICATION dr THE ACTS

.,

;?

&

‘(i) Restrlctlon to 0il: and Gas P1pe11nes versus
SOlldS Plpellnes :

" . . .

*

The Acts of both Vactorla and New South Wales

§

1t must be noted -2t the outset apply to p1pe11nes for

£
/

the conveyance of any substance and not Just to 0il and‘

(8),

gas p1pe11nes ‘That . ghls was the lntention of the re-

spectlve Governments is- apparent from the Parllamentary

F

Debates( ) and also, 1ndeed from certaln spec1f1c refer-;'°

L

ences in both Acts to the carrlage of "hydrocarbons” or

"petroLeum" in a context whlch clearly 1nd1cates that
p1pe11nes for the conveyance of these substances .are

merely partlcular types of p1pe11nes subJect to the

Acts. (&) S

= g

. A number of observatlons should be made on thls
€ .

feature of these two- Acts, a11 of whlch flow from the v1ew
whlch seems to have been- adopted that p1pe11nes are
. \r .

‘e

2

¢

6



e
'"51mply another form of transportatlon "(9) It_wiil be
apparent from the dlscu551on, in the previous Chapter (10)
on the major issues with which 011 and gas p1pe11ne legls—”
lation should deal, that most _if not all of_these'lssnes
are pecullar to 0il and gas p1pe11nes " This is‘not to say,
of course, that they must necessarlly be dealt w1th in
vseparate plpellne legisiation but it does mean that oil
and gas Pipelines ought to be subJected to certaln regu—
'latory procedures Wthh ‘might not be approprlateiy applled
to other forms of pipeline transportatlon |
. L It is submltted that there are three alternatlve
approaches whlch might be taken ‘in determlnlng the limits
of the appllcatlon of p1pe11ne leglslatlon " The first is
;to enact general p1pe11ne leglslatlon appllcable to all'
p1pe11nes whlch would be almed Primarily at the coordln-

- \

'atlon of p1pe11ne routes safety and pollution aspectg\of
pipeline operation and th:‘procedures to be - followed 1& '."
the necessary acquisition of p1pe11ne easements Those \\
features of the constructlon and operat1on of 011 and gas \\ ;
- pipelines wh1ch have been dlscussed in the specific con-: \
text of oil and gas and requ1r1ng leglslatlve control
'should then be dealt with in other 011 and gas leglslatlon;

l A second approach mlght be to prov1de for separ-‘
ate leglslatlve treatment of 011 and .gas p1pe11nes in

terms of the 11cen51ng of such plpellnes but w1th some of .

the aspects of the Peculiar features be1ng dealt w1th

l
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ki
x)

béfa;ately or in other oil and gas 1eg151at1on ; An ex- ‘
V‘gmple of vhls approach is perhaps found in the’ Alberta ’:6?
leglslatlon where the Ptpe Ltne Act(ll) deals with the
ba51c constructlon and operatlon of plpellnes but other »
'aspects of the regulatory control of p1pe11nes are found
in other leglslatlon. For example,_the Otl and Gas Con~
8érvatioh'Aet(lz).contalns prov151ons relat1ng to common'
carfiers; common purchasers and'common procesSorS{(lzph
the"Gds Utilities Act(l4jﬂcontains provisions dealing
mith'gashdistribution within the Province,;and:the.Gds
'Résoumces Biéseroation:Aet(ls) regulates exports by p1pe-
4 line ffdmvthe Protdnce.' It should also be noted that the'
elaborate conservat1on prOV1510nS contalned in the OLZ |
:and Gas Conservatton Act partlcularly those relatlng to
allowable productlon rates, (16) also haye some bearlng, ,
‘on thprquestlon discussed above in relatlon to the‘commlt—"‘
ment 3? oll and gas resources to partlcular markets (17)
» The thlrd suggested approach 1s to attempt to
deal with all of the issues discussed earller in the one
p1ece of leglslatlon The Natzonal Energy Board Aet of

(18)

Canada is perhaps an example of an attempt at thlS

approach in that it controls entry into the plpellne

“bu51ness on cr1ter1a relevant to the dedlcatlon of part- .

»«-.-_____- - i
——

%_—“___

1cu1ar reserves to pﬁrtlcular markets 3 deaTls W1fh”—**‘~‘*—-~—-
_twho should bu11d pJ.pelines(2 ); prOV1des for the regula-

tion of tariffs for transm1551on by p1pe11ne(21); deals
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g (22)

w1th the acqulsltlon of easements ; prov1des for the

regulatlon of the é&fef%qﬁnd pollutlon aspects of pipeline

(23)

operatlon ; and, flnally, contalns provisions to deal

with what have been termed "competltlve abuses" (24)
The V1ctor1an and New South Wales Acts are not

'ea511y c13551f1ed wrthln any of these approaches The .

A

v1ew that the leglslatlon was premlsed on the assumptlon !

that p1pe11nes are merely another form of transporta—

tlon(2§} mlght suggest that the flrst approach was, belng

adopted However, thls would appear to be rebutted by
the fact that certaln p1pe11ne operatyons are exempted
from the provisions of the Acts most notably the opera-
tions of the former Vlctorlan P1pe11nes Comm1551on under
the V1ctor1an Act( 6) and of "publlc author1t1es" under

(27)

the New South Wales Act If the 1ntent10n was to

~ enact general p1pe11ne leglslation almed at, inter -alia,

~the coordlnatlon of p1pe11ne routes, the exc1u51on of -

B

_tertain types of p1pe11nes would not appear to be just-

: 1f1ed

e

Inffact, the Victorian’and New South Wales -

Acts are inadeqUate haif-way h uses.. On>the.one hand,
théy‘are general in their approach, which probablyvex-
}, plalns the absence of prov151ons in those Acts deallng
' w1th the control of entry into the p1pe11ne bu51ness in

the sense dlscussed earller l“and*the—}aek~e£*mlnlmnm*___~_~___

 measures deslgned to avold "competltlve abuses'", such as

)



a requlreméntdthat plpelvne tarlffs be- f11ed in the case

~

of 011 and gas p1pe11nes notw1thstanding that this lat-

'ter form of control was recommended by the Hetherlngton

-~ Repdrt in the ca§e of V1ctor1a (29)

On the,other‘hand,
hboth Acts do contaln some prov151ons whj were obyiously
jprompted by,con51d%rat10ns,whldh are‘relevant to the ogefe
ation_of 0il and gaShpipelinee Put thch;it cannot be

.said, in the infancy of solidS'pipelining, wouid be app-
topriate to other plpellnes (30)-' |

? "_ It is respectfully submltted that at this :f
_early stage in, the devel@ent of SOlldS p1pe11ne§, ‘the
. 1eg151at10n should be’ restrlcted to 011 and . gas plpellneo
.only, in accordance with e1ther the second or thlrd app-
roaches outllned.(SI) At thIS p01nt in time, the second
approach isvprefer;ed.‘“lt islsubmitted.that the third .
approach might result in'an'ondeeirable duPlication‘of
_expertise as‘it would require a separate pipeline admin-
istration in addition to whatevef genetalienergy admin-
istrations thevrespective governments may have Further;'
more, ‘the th1rd approach may be 1ess de51rab1e tn prln-
c1p1e in that it mlght tend to 1solate the role of 011
tand gas from the total energy supply agz utlllzatlon
‘plctore. |

It should be added that in the cases of Vlctorla
0

and South Australla, whlch have establlshed government

authorltles for gas transm1551on, the leglslat1on should
: T —————

L

150,
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While there would not necessarlly be“com]

jnatural gas, reticulation lines.

probably bei stricted to oil. p1pe11n S exc1u51ve1y inA

‘both States, t’hg presgit leglslatl%appears ‘to permlt the

.- . By
pS¥ines: in add1t10n§§§'any
3 oy
£ 709 5,

1t1es (32) .

etition between
prlvate and government p1pe11nes, as they would presum-
ably cover dlfferent rogdps, the Justlflcat;on for the .

establlshment of government-OWned pipelines in the first

-place would appear to extend to“haklng them monopolles

throughout the State. ;The legislation in both States as

c

presently enacted could indeed even permit the iicens-

ing of a private gas plpellne without any reference to

the respectlve government p1pe11ne author1t1es

T

(i1} Restriction:to Trunk Pipelines:

These observations suggesting the restriction

.of'the pipeiine leéislation to oii and gas pipelines also

ralse the question of the p01nt at whlch pipeline reguia-
tlon.commencesqand 1ndeed ends. ' The~V1ctor1an“Act at -
present does not distinguish between gathering%iines in

the producing fields, trunk lines and, in'the-caseeofn
(33) |

/

/ . Lt ¥
It is submitted

»that'the legislation should concern itself’primarily_yith

. trunk pipelines. Gathering iines'are an aspect of petroi

leum productlon and their regulatlon is better dealt with

in legislation deallng w1th that stage of the petroleum
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(3

. /
industry/f Retlculatlon llnes are an’ aspect of the gas-

ut111ty bu51ness which W111 in all 11ke11hood be subJect

to separat§ lggislation and wh1ch raises far‘more local - &%

queétions than do truik*pipelines Any general p1pe11ne.

[

lgglslatlon almed prlmarlly at the coordlnatlon of plpe—

line

‘tive

- this

tion

lian

routes mrght;apply to_all_three types but 1eg151a4

-treatment of the main policy issues discussed in

study ought to be restricted to trnnk'pipelines:
It is'submitted'on this aspect of the appiica—
of the Acts that the approacn’of the‘Western Austra-

Petroleum Ptggltnes Act(34) deals adequately with”

-the”questlon The definition of '"pipeline'" in that. Act'

excludes, tnter aZta

(35)

a plpellne_that is used - o o T

(1) for the conveyance of petroleum

. from the well head to a tank or

separator or for the collection

~ of petroleum within the area in’
'which it'is,produced or recovered;

- (ii1) for returning petroleum to ‘a nat- -
- ural reserv01r,‘ -

(iii) for the conveyance of petroleum
for use for the plrpose of pet-
"+ roleum exploration operatlons or
_ operations for the recovery of
¢ ' petruleum, :

(iv) for‘the conveyance of petrolecum .
thdt is to be flared or vented

The exclusion’ of p1pe11nes constructed under the author-

1ty of any other Act or by pub11c authorltles( 6) would

appear to effectively exclude gas reticulation systems.

v’ g



pumps and tanks

It should be noted that the V1ctorlan Act ex-
cludes from the def1n1t10n of "plpellne" any p1pe11ne ”ex—'
cluded from the prov151ons of: thls Act by Order of the v

. Q
Governor 1n COUHCll."(37l

.Whlle this power:no:doubt maywt
be used to. exclude the apglicatien';f-the‘Aet to gétherihg
systemsvorvreticulation systeme, it is submltted that the
matter should not be left to thls fdrm of - admlnlstratlve
discretion. v L | ; o

Finélly,'in relation to the application of.the

Acts, it should be noted that ‘the definitions of plpellnesf

rare generally w1de enough to 1nc1ude &ssoc1ated works and

v

‘structures, such as storage fac111t1es and pumplng statlons

Again 1t is submltted that the’ specific enumfratlon in the.

Mestern Australlan Act of znter aZza, loadlng termlnals,

(38) Ry

. of "all apparatus and works assoc1ated W1th the plpe" in -

>

_the Victorian Act.

(39)

)

SECTION II"

PROVISIONS'FOR:PRELIMINARY SURVEYS.
" Government 11cen51ng of 011 and gas p1pe11nes

is generally effectlve at two stagese The flrst is at

‘v.

'_ the stage of ehtry 1nto the p1pe11ne/bu51ness and ds usu-

ally effected thrOugh a b351c requ1rement that ‘a 11cence
/

;
/

is preferred to the more general phrase:

. 153,
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be held for the constructlon of ‘a plpellne. The second

fls at the stage whergja p1pe11ne has been construtted and

is about

to commence operatlons, and may take the form of

requ1r1ng 1eave to be granted for the openlng of a. plpe- R

/

11ne In many respects othen prov151ons of p1pe11ne leg-

'.1slat10n

"ments relatlng to the control of . entry 1nto the p1pe11ne

bu51ness

bu51ness

- -

are merely supportlverof these two bw51c requ1re-
3 o
and the, control of the operatlon of plpellnes.
Of the two control of entry 1nto the pipeline

is the more 1mportant in terms of the- pollcy

40
Lssues dlscussed earller ¢ ) However,.before a dec151on

Lo llcense a partlcular p1pe11ne can be taken, regardless-

- of the cr1ter1a on wh1ch that dec151on is based a pro-

';posal for a partlcular plpellne must. of course be made.

ﬂ

“This obv1ous fact in turn g1ves rise- to .the need for a -

,e

rn‘

leglslatlve framework Whereby suffic1ent work can be done

by thejkrdponents of a: p1pe11ne pro;ect to permlt them to

present to the 11censj

s on whlch

ko be entry

case. P

‘question.
adequate
detailed

Pipeline’

ﬁ\,v/

‘rauthorlty adequate 1nformatlon

to make r@s dec151on as to whethér there should
>

1nto the p1pe11ne bu51ness in the partxcular

LR

~3

‘The conf11ct whlch may arlse 1n relatlon to the:

of pre11m1nary surveys is thls.-'On the one hand

»

prov1s1on should ‘be made for the collectlon/of .‘;
/ -

1nformat10n as to for example,‘the Toute: of a

-

before any dec131on to permlt constructlon of
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. , . .

that p1pe11ne is taken by the approprlate regulatory NN

agency ' On the other hand there may be pressure to haver

~ the dec151on taﬁ%n at, the earliest p0551b1e tlme to av01d
" the 1ncurr1ng of substantlal expendltures on the ba51s of
a mere~p0551b1L1ty There’ may be the further dlfflculty
'lthat 'even 1£/prov151on is made for the collectlon of
"detalled 1nformat10n pPrior to the major deca51on belng'

taken, the fact that large expendltures will have been

'S
made,(41) and perhaps .too, cond1t10na1 contracts en%ered

U 4,

into, may act as a, pressure on the 11cen51ng authorlty

v e
u

- not to deny perm1551on for constructlon of fhe 11ne except

~on stronger grounds than may - otherwase be requlred _'°

At 1s submltted therefore that, although pro--

N

‘jwq%;athn in 11ght of the foreg01ng comments

'?r»'ég G Jhe Vlctorlan Act prov1des (42) -
SubJect to’ the regulatlons a person
propbbang to apply for a permit to
own andbuse a Pipeline may, after ob-
taining the.- consent of the. Minister,
“énter upon any Crown or other lands
lying. in the Antended route of the
plpellne Lo make surveys or examin-
atlons N

The regulatlon maklng peuer, althOUgh,draun in the usual
Lo
form Permitting regulatiéns "for carrylng on the purposes

of this Act” (43) dées not spetlflcally refer to regu1a~

>

-~ tlons relatlng to prellmlnary surveys
The prov1s}ons_qf the@weStern_Australia_Act(4§),

PRI el L T e
. SRR

'~ -
SV
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are much moré detailedfin»that’ther specifically empOQEr

a person authorlzed by, the Mlnlster to do alr things hec-

essary for the purpose of the-survey and 1nvest1gat10n(45) . 7

'and 1mpose upon\suchJPerson-the duty to glve notice to- i

‘ owners’or occuplers(46) to repalr any damage(47)
(48) -

These separate prov151ons dealing

and "_C',O
pay /compens at lOD

‘with repalrs and compensatlon durlng prellmlnary surveYS

»
TN

are necessary as the general requlrements in- the,Act re:‘

latlng to compensatlon refer only to damage caused by

(49

”a,11censee"‘ ) wh1ch of.course,'a person conduct1ng~a

Prellmlnary survey, by deflnltlon, is not.*®

;.’° Tﬁ% South Australlan leglslatlon prov1des for'"
v'prellmlnary surveys but permlts such surveys in pursuance

og a plpellne 11cence or w1th the authorlty_pf the MlnlS- '?af

ter. (SOT It 1s submltted that 1nsofar as thlS suggests R

»

that a 11cence .may be 1ssued w1thout detalled plans as to

route being submltted it is obJectlonable on the grounds

(1)

dlscussed earlier. The prov151on 15 perhaps in any

'.event 1ncon51stent with the requlrement that applacatlons‘

"for a p1pe11ne licence are to be accompanled By maps and

plans show1ng the proposed route(se) but 1t ﬂoes Taise

-t

a7

.the p0551b111ty7that the Mlnrster need not’ consader;a
detailed route pdant It_is“subnitted that the‘prelimihary,
fsuruey procedure ought to henseparated.frdm:constructionwlm
surveys conducted pursuant to a llcence ’ v"e |

| The Queensland Act authorlzes the Governor ﬁn ;d .

VS
.
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Counc11 to grant permlss1on to enter lands for the pur-

- poses of 1nvest1gat10ns 1n relatlon to,"the constructlon,

-
e

or proposed or contemplated constructlon" of a plpe-

.o

c,s 3) -

Aga;n .as in: the case of the South Australlan

Act, it, 15 submltted that procedures relating to- prellm—

-
L~

1nary surveys ought to be clearly separated from the

)3

powers of a llcensee

The New South Wales Act, unt11 amended recert-

(§4), unw1se1y adopted the approach that the b351c de-

.

| cision to proceed w1th a proposed p1pe11ne should be made

before prelamlnary surveys were undertaken The_Act for—

merly provlded:(ss)

Where a person deslres to constfnct .a
:p1pe11ne he may submit to the Minister
‘ a propoSal for' the construction’ of the
R pipeliné and ,apply to the Minister for p
. : -a permit to enter and carry out surveys
- . of the lands on which he de51res to
construct the p1pe11ne

An appllcatlon for a permlt was requ1red to’ be accompanled

by a plan show1ng only "the approxlmate r0ute" of the plpe-

(56),

-

the holder thereof v1rtua11y became entltled to the nec-
(57)" oo

11ne Once a permlt was granted at thls early stage

essary 11cence

B

thé regulatlon of p1pe11nes was made at the earllest pos-

o

51b1e stage which 1t,rs.subm1tted represented a complete

capltulatlon to the demands of 1ndustry that expendltures

|
|
t

on a prospect only-should be av01ded.
That ‘this was the'intention,*washvirtually

- o A
e : e

-

Thus ~the most criticatl dec151on in

157,
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admitted by‘the Government,ln the Pa_glamentary Deba;es: [

The Committee first fourd Jﬁfﬁﬁ. ity ¥
in reconfiling on the one hand #Ke?7,

. Wishes of various government depar
ments and duthorities to have for—:-i.
their particular.in@erests‘a-deCisive,F‘b-r
power of veto on any pipeline proposed
with on the other hand the obvious '

‘Tequirement from the points of view
of the industry itself and general
efficiency that such a power of veto /

. should be centralised although repre< ..

. Sentative and that there should be a |

~point of time early in the Planning

€ stage at which it should be. exercised
s or decisively foregone. Industry was .
adamant that it would be quite impos-
sible to commence an important and
expensive project unless it were cer-
tain that both work ané%money would
not be thrown away by a later 'rever-
sing decision. Al1 concerned started
with the.hypothesis that the;making
available of natural gas to the ind-

“ustries /and the community of this -

State was not only desirable but also S
. essential. - The bill accordingly pro- '
vides that the necessary decision of
.4 Yes or no is to be made at the permit
stage - that is the stage where ini-
tial authority is sought to enter on .
the lands over which it is intended
to run'a pipeline route and to carry

LI

(] © out the necessary surveys. » -

" . “ : . . . :
claim that "the decision to grant or refuse

{

equzit

.4 T Ty .

a pe;miﬁgﬂhﬂgﬁﬁfrom one aspect is the point bf no return

is hedged abouf'wiphyextremé care forsboth public and
private i%terésts"(sg) Wasjnot supported by the“provisionk-

of the Act. In any event, the power in the Minister td‘j

»

sgémed to defeat the purpose of the approach. 3 e

‘Perhaps the explanation for this former

cancel a permit "for reasons that he thinks_sufficienb"(éo):‘



'ed ;n thls respect by the
Governments of all States wh1ch ‘in fact haveaplpellnes at
the time of wrltlng, i's found ‘in the" fact that New South
Wales is the only malnland State w1thout 1nd1genous Te-

~

serves of 011 or gas. Any dec1sron on its part to supply
@

local markets does not therefore 1nvolve a dec151on to

exp101t any of its own reserves for a partlcular purpose

It is submltted however, that thlS fact still did not

Justlfy a scheme whereby "the p01nt of no return” Mas

reached on such superf1c1a1 ev1dence. |

| These cr1t1c1sms have been largely answered by

amendments to the Act in- 1973(61) which make it clearer -

that the permlt stage is a prellmlnary stage only, essen-

"t1a11y for the purposes of carrylng out surveys to enable

a detalled appllcatlon for a 11cence ‘to be made. The-
most obJectlonable feature of the former procedure where-
by there .was almost automatlc entltlement to a 11cence

. \

) has been removed by prov1d1ng that the Governor may grant

a 11cence "as he thlnks f1t (62)

of 1ndustry, a w1111ng-,

159 .
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SECTION III-
THE LICENSING REQUIREMENTS

Y

(i) - Information and Criteria:
The'provisions of‘the'Acts relating to prelim-

oL

inary surveys 1ead dlrectly to a con51derat10n of the
ba51é*T1cen51ng requlrements Indeed there is an inter-
relatlonshlp between the two to the extent that the in-.

formation whlch can be made avallable to the 11cen51ng
’authorlty may depend to a con51derab1e extent on the abil-

: L)
ity to conduct prellmlnary survey From another point

pf‘view 1f the ba51c dec151¢n to proceed w1th a p1pe11ne

1

is to be made at the stage of the pre11m1nary survey, as

1»

was formerly the case under the New South Wales Act, then
,f‘ . e

the detalls of the 11cen51ng requlrements, particularly
. L' z ,)

in terms of the 1nformat10n to be flled and the cr1ter1a
. » bad *

"y

oip whlch a dec151on~1s to. be made may be mere w1ndow
f .

v v .
. : S
o ‘ « - ¥ P -~ . ~~

dressing.

Y Te

~In the follow1ng dlSCuSSlOﬂ,,lt should be borne %w

in mind that ‘there are two aspects to the 11cen51ng TEe-

-quiremen}s. The flrst is the 1nformat10n which is re-

L3

quired to e»flled in. support of an appllcatlon for a

licence”and the second is the criteria on which the deci-

f

51on to 1ssue ar 11cence .is to be based There is no uni-’

form approach to e1ther aspect in the Australlan leglslatlon
> B ) «‘,



The only -common feature of the Acts in this respect is a

general pf%hibition against the construction of pipelines

without a licence or permit,.the terminology of'the.Acts_’

'.not being uniform.(63) ~Furthermore, most of the prov1-

sion%; equrge ‘the f111ng of 1nformat10n relevant to the

jisigééuﬁlinussed earlier in relation. to controlling entry‘

j1nto the p1pe11ne bu51ness

4) -

without any specific re-

h_qulrement that such 1nformat10n be con91dered in: reachlng’

a decision on whether or not to 1ssue a’ llgﬁnce
The Victorian Act is perhaps ‘the. least satis-

factory on this question in that 1t requlres only 11m1ted

1nformat10n to be~f11edi651 and does not specify any cri-. -

teria on which a decision. is to be'based;(66)

: The Western Australian Act on the: other hand

contalng qulteidetalled prov151ons relatlng to 1nformat10n

& vg’-‘“u_.;

to be set out an an appllcatlon( 7) and spec1f1ca11y enum--

'v"

,erates matterS~to be con51dered by the Mlnlster including,
alone of all the Acts, "the publlc 1nterest" (68) The

Act prov1des that an appllcatlon shall be accompanled by
,partlculars of.(69) ' - R b
i) the design and construction of
Co the proposed pipeline;

v (ii) the prov151ons for cathodlc pro-
: tection of the proposed plpellne
' [
(iii) ‘the 'size and capac1ty of the pro-
* posed pipeline;

(iv) the proposals of the appl;cant
for work and expenditure in re-
spect of the constructlon of

161.

S .



© 162,

el

1the proposed pipeline'

(v)  the technical quallflcatlons of
e the applicant and of his employees

L -(vij the teéﬁgﬁcal adv1ce avallable to-
IR g the~app ant; - . :

(vii) the financ1a1 Tesources avallable -
~to the/appllcant . ®

'The Act also requlres the f111ng of a route plan to an.
approved scale( 0) and partlculars of the lands that w111
need to be acqulred (71 ) Furthermore,:an appllcatlon(72)
shall be accompanled by any agreements‘
entered into, .or Proposed to be entered .
into, by the applicant for or in -rela-
~tion to the supply or conveyance. of
Apetroleum by means of the proposed pipe-
.‘_ ‘ 11ne
The sectlon does not spec1f1ca11y refer to the extent of
reserves of 0il or gas available to ‘the p1pe11ne or to"
proposed markets ThlS shortcomlng is perhaps the only
defeot of the sectlon in terms of gatherlng 1nformat10n
relevant to a decision on the cr1ter1a dlscussed above

y :
- in relation to controlllng entry 1nto the p1pe11ne bus- .

iness, (73) 'd e "_- | R
As meﬁtiohed the Act * spec1f1ca11y enumerates
- the matters whl%? the Mlnlster shall con51der in pa551ng ”
upon an appllcatlon Sectlon 10(2) prov1des
' ‘In considering. any such appllcatlon
~the Minister shall generally have

regard to - |

(a) the pubiic interest;

i



(b)fthe f1nanc1al ab111ty of the appll-
" cant to construct, operate-and main-
tain the proposed plpellne,“:
(c)'whether the constructlon of the pro-
‘posed pipeline’ on: the. lands’ speclfled e
‘in the .application. would contravene’ :.“f'

T
any town Planning scheme...,-@nd fa LR

;| . P R R
« . (d) whether the construction and. opera—“ Ly A
. tion of the proposed’ p1pe11nebon the ¥ =
: lands specified in the appllcatldh o
would be unsuitable by reason of": ¥ 7 , »t7
the proposed pipeline be1ng llkely B
‘to interfere unnecessarlly With im- = Lo
provements, ‘improved land,: flora; faund.
or scenic attractions or- for any other -

. Teason that the Mlnlster thﬁnks suff—
'1c1ent, S T

@ le the phrase "the pub11c 1nterest” may be dlfflcult to

vdeflne in prec1se terms, it s submltted that 1ts spec1f1c'
denumeratlon in thlS sectlon glves leglslatlve rﬁfognltlon
to the fact that a declslon to construct an: 011 or gas
p1pe11ne is somethlng more than a dec1slon to establlsh
,”51mp1y another form of transportatlon "(74) |
It should be further noted’ before 1eav1ng thlsd
aspect of the Western Australlan Act that a spec1f1c pro—b
.tcedure is to be followed where the Mlnlster intends to rel
fuse an appllcatlon.(7 ) Essentially,whefmust indicate
reasone for the proposed requai prOV1de an opportunlty
ufor matters to be submltted and then take 1nto account
particulars of any’ matters so'submltted; The Victorian
Act, on the‘other hand 51mp1y requ1res the Mlnlster tol.'
consider "any obJectlons” w1thout hav1ng 1nd1cated whether

or not* he proposes to issue a perm1t.c76)

.r}

o~ ' % . ’ D v
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" The New South Wales Act requires the filing of

€77)

« particulars in terms 51m11ar to those of the Western

AustralianlAct. However, unt11 the 1973 Amendment= to.

that Act,(78)'the basic decision to permit construction

of a plpellne under thls Act was made upon appllcatlon for

(79)

. a permlt to enter and carry out surveys Therefore,

while the Act requlred certaln partlculars to be stated»

(80)

in an appllcatlon for a permlt

v

thew,were 1argely meanlngless when considered in the ab-

it is submltted that

.sence'of a detailed prbposal.' More detailed particulars
‘were required to be f11ed in an appllcatlon for a lic-
‘ﬁyence(gl) but it-is submltted, thls requirement was mere
symbolism,in view of the fact- that under the‘procedure of
‘the.former provisions,rthe hasit,decision would have been

‘made aiready at the permit stage.j ‘. v
It is submltted that the: procedure was entlrely
unsat1§factory ~ How could the Governor properly con51der,-
,iat the permit stage, when only "an approx1mate ‘route' had
‘been 1nd1cated (8 ‘) whether a proposed p1pe11ne would be’
tunsultable on, for example, enV1ronmenta1 grounds7(83)
:These obJectlons a51de, and notw1thstand1ng the 1973
\Amendments, at neltheﬁ the permlt nor 11cence stages is

.

N
: ;the Mlnlsteywdr the Governor requlred to con51der "the

- public 1nterest" as under the Western Australlan Act. (84)
Under'the.$outh Australian Act,_applicationsf

for: licences are to be made in the prescribed form and.

[



déxi

L ' R 1657

-
«"7-, . S B

are to be accompanled by maps pnd plans show1ng the pro~

gposed route 51ze and capac1ty of the p1pe11ne (85) The

'Mlnlster is- to con51der all relevant matters partlcularly

,the financial® resources of the appllcant the 1nterests

of any person who does or mlght requlre the use of the
. "

-p1pe11ne and any publlc or prlvate 1nterest that mlght be

B

affected (86)
. ' (87) e '

The Queensland Act ‘is 511ent ‘as to both the

form of appllcatlons for plpellne 11cences and the cr1—'

teria wh1ch the Governor is to consider. e

(i1) ‘Publicity'

The next aspect of the 11cen51ng procedure to

 be dlscussed is the questlon of publlshlng partlculars of

pendlng appllcatlons In v1ew of the fact ‘that p1pe11ne

construction will 1nev1tab1y 1nvolve the exproprlatlon of

' - eéasements or rlghts of way, there 15 an’ obv1ous need for

due pub11c1ty to be given to plans er proposed p1pe11nes

to permlt affected landowners to make subm1551ons to the_

N

approprlate authorlty ‘ S ' -,

However; in view of the publlc 1nterest aspect

N

of any decision to constriuct a par€1cular p1pe11ne (88)

1t is’ submltted that there is a wider ground on wh1ch pub-

- licity should be glven to enable subm1551ons to be made

by interested part1es and not merely by those who are

dlrectly affected by the. threat of éxproprlatlon The
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exc1u51vely towards ensurlng that those whose property

‘ w111 be affected .are fully 1nformed and not towards the
wider pol1cy 1ssues that are 1nvolved
The V1ctorlan Act requires the Mlnister t0'puh-

: s

11sh in the Government Gazette, one da11y newspaper w1th
.general c1rculat10n and such other newspapers wh1ch c1r—
culate in local areas as he con51ders necessary, notlce
{that he has recelved an app11cat10n and that a map show-
ing the proposeQ,routewls available for inspection.(sg?‘ )
It is clear from the word1ng of the section, and also -
‘ from the fact that not ‘even thls prov151on was contalned
1n.the Bill as orlglnally submltted.to Parliament (90)

that the Government' s‘mlnd was’ dlrected only towards pub—
1111c1ty of the route of any proposed p1pe11ne and not to-
"wards the questlon of whether the pipeline should be bu11t.
at all, ‘This observation is further supported by a ref—
.erence in the Parllamentary Debates to the 11ke1y use of
the Mlnlster‘s power to requlre thatfnotice be given to
”suchipersonsvas_the Minister considers necessary"(gl)‘to:’
glve notice to "for example, the State R1vers and.Water
Supply Comm1551on, the Forests Comm1551on, local Sewerage‘

and waterworks trusts and so on. "(92)

Even the Western Australian Act, which, it will



be recalled, spec1f1ca11y Tequires the Mlnlster to con51d~

er "the public 1nterest"( 3) has only 11m;ted pub11c1ty
(94)

requirements, .along 11nes broadly sim. lar ‘to those of
the'Victorian Act. However, in thls 11m1§3d form it rep-
Tesents an 1mprovement over the V1ctorlan trocedure 1n
that an appllcant is ‘Tequired to notify each owner and

- (95)
occupler at the t1me of the appllcatlon

B
g 9 ‘ , There are two matters related to ‘the pub11c1ty

-questlon whlch should be noted The glrst is- that none
of the Acts provides for any type of hearlng procedure

~at whlch submissions mlght be made on ”the pub11c 1nter—
'est" aspects of any dec151on to llcéhse a p1pel1ne . The

other matter is the question of who the 11cen51ng author-

“w ity should be. L .

(iii) The l,I‘,icensi‘ng Authority: o | ‘;
Under the present leglslatlon licences Qr per-

m1ts are 1ssued by e1ther the Governor(QG} or the appro-

(9 7)

prlate Mlnister In the absence of any meanlngful

3

requirements’in the Acts that the pollcy matters dlscussed

: above(98) be con51dered .the present procedure in. this

Trespect is probably satlsfactory _ However, in view of'ﬂj
the subm1551on that these matters should be considered

beforevanyvdecision to construct appipeline is taken, it

is submitted that a licensing board‘ capable of conductlng

hearings and making recommendatlons on these matters,

.o !
i

]
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>shouid.5e the licensing.mechanism
In v1ew of the approach to p1pe11ne leglslatlon

(99)

advocated earller such a board should not be con-
‘cerned exc1u51ve1y with p1pe11nes but should be- ankiyqigp
fboard . It might haye final authorlty or m1ght simply»maker--
recommendations to the cabinet level, the. latter approach -
‘belng preferred as the questlons 1nv01ved in the re;ula-'
tlon of energy ought not to be determlned solely on tech-

nical grOunds as they 1nherent1y 1nvolve polltlcal con-

51derat10ns
SECTION IV BRI

COMPULSORY ACQUISITION PROVISIONS
D
All of the Acts contaln procedures. for p1pe11ne
llcensees to: compulsorlly acqu1re the necessary easements
¢7or rights-of-way and lands for pumplng and storage faC11—
(100)

1t1es. It is not proposed to examine the- relevant

prov151ons in any- detall as they raise separate issues.
.from those involved in the regulatlon of 011 and gas plpe—
'llnes as such A couple of observatlons shou. 2, howeyer,
he made. |

| Desplte some reservatlons erpressed in the Parl-
1amentary Debates about the prlnclple of pr1vate companies

be1ng endowed with powers of exproprlatlon (101) . such

'
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powers are necessary in pipeline,legislation Plpellnes

51mp1y could not be built if the companies were forced to
"rely on's the voluntary acqulsltlon of rrghts with respect

to every parcel of land over. whlch ‘a p1pe11ne crossed (102)
The concern of the leglslatlon, therefore ought to be
bw1th ensurlng that proper procedures are followed in com-

pulsory acqulsltlons and that p1pe11ne companles are fully

responsrble for compensatlon and mlnlmlsang damage

The Australlan leglslatlon is’ generally satls- '
jfactory.ln these Trespects. Taklng th& Western Australlan
.Act as an example, it first prov1des that a 11censee must‘
make reasonable attempts to acqulre necessary land or
ueasements by agreement with the owners thereof (103) Int'
the event that these attemp s are not- successful the 3
Mlnlster on the ap catlon of the 11censee and at hlS
expense, may Utake under the Publlc Works Act, 1902,

LT R

if for a- publlc work. ”(104J Lands so taken then vest in.'

(105)_

the licensee. In addltlon to the 1ncorporat10n of

the Pub11c Works Act and with 1t, its proy151ons Te -
latang to compensatlon, the;e is a general prOV151on in-

the’ Act that any 11censee shall make full compensatlon

rfor any damage (106) o ot | s
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- SECTION .V

OPERATING PROVISIONS - SAFETY AND POLLUTION :

GE

e ory .

As mentioned earlier, pipeline legislation_

: generally operates in twovstages. The flISt is at the . "

constructlon stage and the second is at the q?eratlng stage
. ;i .
All of the Australlan Acts require some form of approval

vfor thea ommencemeht of p1pe11ne operatlons B

. a roach is perhaps. best 111ust- Y - .
PP p _

rated by the ‘Qf ‘the Western Australlan Act.

Section 6 provi
. . . v (= . 2z .
6.(1) A person shall not-  --

~ T (2a) commence, oxn continue the cbn-
' structeon of a p1pe11ne, or;
3 (b) alter or reconstruct a pipe-
line, except under and’ 1n5ppr-
suance of a chence ) R
. 4

62)'A person shall not operate é pipeline-

(a) except under and in pursuance '
of a 11cence, ‘and

(b) unless he has obtained the con-

e sent of the Minister under sec-

' . tion 36 to the commencement or

»resumption, as the case may be,

. '~ of operations dnd commences or
S resumes operations in accordance

- ~ with the condltlons, if any,
specified in the znstrument of
fconsent

”Sectlon 36(1) prOV1des,_ L e H§

. e i waeen —---,-«\\\‘ :
36. (1) The M1n1ster, on appllcatlon 1n \
writing served on h1m -



7 ter,

171.

(a) ¥ a licensee whose pipeline
a.¢ not prev1ously45een in
5 : _ . eperatlon, orT.

(b) by a licensee who has ceased '
to operate the pipeline speci-
f1ed in his -licence,

may, “if he 1is of the— op1n10n that the

r Pipeline may.be operated with safety,
~"by instrument ‘in writing served on the
., licensee, cénsent to the commencement
o or resumptlon, as tHe case may be, of

'operatlons o . § - : ‘

e

The Act further prov1des that a p1pellne shall be construc-
ted along the route authorlzed 1n ‘the llcence, subJect to

lateral dev1at10n W1th1n 11m1ts authorlzed by the M1n15—

2 5
Aiog)and ‘shall comply w1th presorlbed standards _spec-. ~
.q c

1f1cat10ns and conditions. (110)

ay
e %

Thesehprov151onsbare-re— ’

v

‘1nforced by further sectlons*"among'others“relating to
2y

thevwaste op‘ scape of any substance from a Pipeline,. (lll)

e, ~ ‘/ T

constructlon of plpellnes over or under any waters( 12)

and the app01ntment of’ TnSPectors (113)

Unfortunately, the scheme of ‘the Vlctorlan Act(114)

k4 .
\ [N

»does not as clearly Tollow the simple two stage procedure L

-

-

of the Western Australlan Act The Act does not draw .a
- : Y

clear dlStlnCtlon between cdnstructton on the one hand and
operatton on the other Sectlon 8 pro;ldes that no perseniz oo
shall-"own ot use" a p;pellne unless he helds a. permlt |
Sectlon 257 prOV1des ﬂhat no person shgll ”construct or
operate” a p1pe11ne unless: he holds ‘a llcence (115) BSeC—
tlon 35 then prodfdesvthat a 11censee shall not operate a 3.

P

plpellne unless thé" Mlnlster has 1nformed h1m in wr1t1ng

. o . - & w . . . ‘
‘ o S : . . L Co P /
- - . . " . ° . . N R . . )



that '""the pipeline is fit to be so operated";‘ The 1nten—>
tion appears to have been to d1v1de Jurlsdlctlon over plpe-
lines between the Mlnlster for Fuel and Power and the Min-
-1ster for- Mlnes roughly along the 11nes of the. pollcy
issues 1nvolved 1n p1pe11ne constructlon ‘and the. technlcal
safety 1ssues lnyolved in pipeline constructioh and opei—

ation respectively. Part:II of tzﬂgﬁet-is headed "Permits

for the Ownership and Use of Pipelines" and the Minister.

is the‘Min}ster for FuelAand Power’ (116) Thetlicehsing

. and operation prov151ons are found in Part IV whlch is
.entltled ”Constructlbn Operatlon and Ihsbectlon of Pipe-
lines" and in respect of wh1ch the Mlnlster is the Mlnls;

ter for Mlnes (117)

-1‘ It 15 submltted that the Western Australlan
'approach is to be pref erred Jin that it av01ds d1v1ded

)

F‘respon51b111t1es and Is adm1nlstrat1ve1y 51mp1er.

v .7 SECTION VI o
. . MISCELLANEOUS PROVISIONS-
4 N . . - J‘
e . T R ) N A : T e .
There‘isva‘nuﬁ?@%\ef'miscellhneous provisions
; R & L co

.1n the Acts whlch should‘be mentloned

T s s

,The Vlctorlan and Western Australlan Acts pro--

M ."\,\- ' ¢ -

.vide,for‘sec%rlty t0'be lodged.by plpel;ne licensees up



1
1

(118) There is authorlty to use the securlt\

tol$2o,ooo.
'for the payment of any amount due from: the 11censee "for
anythlng arlslng out of the constructlon or operation of

,the p1pe11ne”(119) but in view of the relatlvely small

ey

amount_of the securlty,'1t 1s.suggested that‘this author-

-

ity is rather hollow. \The Western Australlan JAct contains

- . -
N .

a further prov151on requ1r1ng securlty ‘to be glven in

addltlon to any other securlty requlred by the Act for

/
by /

@the payment of all compensatlon 1n Tespect of ‘any land or

easement to be taken by compulsory acqh151t1dn and for
“the payment of atl charges and expenses necessary for or

11nc1denta1 to any compulsory acqulslg}on (120)

. . , <.

Related to the secur1ty.prov151ons are prov1s-.
ions in some of the Acts permlttlng the Mlnlster to remedy

certaln 51tuat10ns at the expense of the 11censee Under

1

pithe Western Ausérailan Act for examplf the Mlnlster may
give to al11censee dlrectlonsﬁ
~‘pect to whigh- regulatlons may be made under uhe Act.
_Where a“person does not comply w1th a dlrectlonl‘the Min-

as to any matter w1th res—
(121)

T~

‘e A -
'1sterrmnrﬁo anything requ1fed to bf ﬁone by the dlrecf;f

S 122y o W ‘ ENC O
o tdony "Costs” 1n£urred*aré a debt due 3O the: Crowﬂ RUC
;!ﬁ = a '_ . ~ PRI g %:‘ yﬂ\ . .; . . '|(4'.;,

«'There aTe ar prov151ons 1n the Act spec1f1ca11y em- A\ -

» A. . _.
powerlng the Minister to remove and- dlspose of any prop ( g ’

erty and to make good any damage to the: 11cence area (123)

"
-

. In the 11ne of ”self help" remedies Under the

. ) A “ ’
Acts, reference should be made to certaln prov151on5fa1med

&

~ o N . : ‘ v s S Toa



.

Acts armlng the MlnlsSs{\and landowners with weapons to.

uueéd}(126)f

use in the event that 11censees do not fully comply wlth

T4

. , 174,

S

at: the restoratlon of agr1cu1tura1 rands after p1pe11ne

{124)

construction. Thls question, understandably in view

ofegthe 1mportance\of agr1cu1ture in the Austrel;an sett1ng,

. was the top1c of con51derab1e concern in the Parllamentary

Debates(lzs) but 1t is, submltted that, ‘in view of ‘the nec-

essity for plpellnes to Cross agrlcultural landsv‘the leg- .

1slat10n generally prov1des adequate protectlon - U
The Western Australlan Act prov!ﬁes that where

a-pipeline crosses agrlcultural Tand, the licensee shall

forthw1th after completlon of constructlon of the 11ne

If the llcensee falls to restore the land s
any person entltled to an 1nterest 1n the land, may re-

store it and recover from the 11censee expenses reason- . -
: i .

;ably ihcurred (1272 It is Submktté& that thls ‘is a hlgh-‘ .
"1y de51rabLe feature of the Act ;\ jym;' - . 3 e
PR e * SN
o In addlilon to the‘var1ous prov151ons of the . -y

T

.

& PN

Lt ."M" e
,the gondltlons of thélr llcences the Acts prov;de for ﬁ‘

-

A"_\.

‘the cancellatlon of 11cences . Under the V1ctor1an Act
‘. . . ~ ir
the Governor 1n Counc1l may cancel a permlt whexe he de—

e . A :

c1des that.”becauSe of the serlousness of -any CUntraven—,

-

tion of or the number of\contraventlons.of; the_Act or

"the regulations the permit shdué& be canCeileda“(lzayf
_ - - : FE - S

-



R S : o 175,
- . N s (129)
The Western Australlan Act contalns a similar provision e

] o v

but goes on .to provide in deta11 for the removal of prop—,

erty and the restoratlon of damaged property in such an

event. (130)

As a further means of control over p1pe11nes

Q

the Acts generally prov1de for the. reg15trat1on of 11cens,”‘

A

‘ces and related 1nstruments (131) Such prov151ons are‘

S necessary for two maln reasons Flrst they permlt the

\ approprlate authorltles to control transfers of 11cences'

o whlch is necessary if it is assumed that the questlon of &
mho\should build plpellnes is a matter affected with a

(132)

pubbgc interest", Secondly, a system of reglster— L

ing inﬂerests in plpellnhs is necessary_ b%cause of the
f1nanc1ng arrangements whereby the securlty w111 fre-
‘qd%ntly be the p1pe11ne rtself The normal s;stem for
reglstratlon of 1nterests in land may not be adequate on’

its own in_the case’of p1pe11nes as the ACts may prov1de{

' that a plﬂ%ilne sfall remaﬁn the property of a 11censdei;';’
/{TnotwlthStandrng that bk may be afflxed to. any land. (133)

o : : .
. . _' \ " 3

Ca ) MY : | . -
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(2)

(3)

(4) =~

(5)

NOR

- (7)

.The Pipelines Act 1967, Act No. 7541 of 1967 of V1c4

112 of | 069 ‘of,
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FOOTNOTES - CHAPTER Vi

-
v

Chapter IV, Seetion III,‘supra, at pp 114 at seq.
Chapter VI, 'infra, at pp. 187 et seq
See, for example, the comments in’ Chapter IV, Seo-v
tion 1V, supra,‘at P 133 -

s

toria, as amended, by the Pipelines (Amendment) Act

1971, Act No. 8131 of 1971; the Pzpelznes Act, 1967,

Act No. 90 of" 1967 of New South Wales, as amended

' By the Pzpelzne¢ (Amendment) Act, 1973 Act No. 86

of 1973; the Pegfoleum Pipelines Act 1969 Act No,
™ YN Australia, as amended by the
Aot Amendment det, 1970, Act

The Petroleum Acts, 1923+ 1967 partlcularly as

'_amended by the Petroleum Acts’ Amendment Act of

1962, Act No. 30 of 1962 of Queensland;  the Mining
(Petroleum) Act 1940-67, particularly as amended
by the?Manng (Petroleum) Act Amendment Act, 1967,
‘Act No. w5 of 1967 of South Austraila Tasmania
has onl llmlted prov1slons dea11ng with plpellnesuv
in its mlnlng leglslatlon and 1& not con31dered

further

T

In Vlctopla,-sectlon 3 of the Act snpn& n. 4, de- e

finfes "plpellne” to- mean, Cin part, "a pipe or sys—'
tem of .pipes for the’ conVeyance: of anything.". 1In

;;New ‘South Wales ,section 3(1) of the Act, zd., uses :
the words "for the conveyance Tof” any substance, '

whether in-a gaseous, 11qu1d or SGlld state"
» v

”The Government is conv1nced that Victoria w111 soon

¢ concerned with an .increasing. number of proposi-

'taons for the constructlon of. p1pe11nes and there—--7

176.

L

.fore proposes’ to.establish contfol by the Government~_'

"of ‘the tran5portat&on by p1pe11nes of gases, liquids

'?-énd solids of all types ‘ALl pipelining not. already .
‘dealt- with by varlous statutory enactments can be

covered by a single. Act. --This is the purpose of - -
the Bill.'. Sir Henry Bolte, Victorian Parllament— .
ary Débates, House of Assembly (herelnafter abbre-
viated as V. P D., H.A.), February 14, 1967, at p.

. 2966. ."The follow1ng principles and assumptlons
-were to be observed. Pipeline conveyance of all
_vsultable substances was to bé cﬁ%ered for not only

-

.
ok



petroleum." A.D,‘B%idges, Parliamentary Debates
of New:South Wales (hereinafter abbreviated as
P.D.N.S.W.), December 5, 1967, at p. A062. '
. T-\ l ) . .. ' : : }
(8) For example, section 4 of the Victorian Act, supra
n. . 4; Section S(1)(f) of the New South Wales Act,
~oid. : . T '
(%) For examplel'pech.J. Evans;'V_P.D,,,H.A., March 2,
1967, at p. 3264. . T S o

"(10) Chapter IV, Section III, supra, at pp. 114 et seq.

- (11) .R.S.A. 1970, c. 275.

©(12) R.S.A. 1970, c: 267.

(13) Id., Part 10.
. : , | .
(14) -R.S.A. 1970, c. 158. ‘

(15) R.S.A. 1970, c. 157.

(16) For, example, séction‘34,‘supra n. 12,

\TA_ . i . . ) . . . ]
(17) Chapter IV, Section IIL(i), supra, at pp. 114 et seq.
(18) | R.S:C. 1970,.c. N6~ . o,

+. (19) For-example, section 44, id., requires the National
' Energy. Board, in issuing-a certificate of public
" convenience and necgssity, to take into account,.
“inter alia; the avaifability of oil or gas.to the
~pipeline, the existence of actual or potential -mar-
"« kéts, the. economic feasibility of the pipeline and
' "any public interest! that may be affected.

(ZOj-HFor example, section 4{(d): id.

-(21) ®are v, a0 . oo

1]

@,
g
§

\

1. (22). Section.66, et seq., id.
. . : - . \

(23) Sectioms 38 and 39, id. .
" (24)  For example, sections 52, 55, 59 and 60, %d. For
. further discussion of these provisions, see Chapter’

111, Part Il supra, at pp. 8. et seq. b,

(25) 'See supra n. 9.



$

o (26) _Sﬁpfd n;'45_séctiqn 4(?);*,-

178.
.’I . 'f. - .

| (27) 1d.) section 5(1) (b). AR B
L (28)- Cﬁapﬁé}.1V; Section II1, supra, at pp. 114 et seq. l
(29) See further, Chapter IV, Section II1, supra, at p. .

- (30)

o (33)

(34)

(35)

'chér'pipelineAto §ewa gathéring”rige for the Rurrii,
" poses of the Act 4nd, thereforge, excluded from' the

126.

Both- Acts ¢ontain;provisions which are apparently.
intended to serve the same function as common car-
rier provisions in 0il. and gas Pipeline legislation.

~In the Victorian Act, supra n. 4. see section 17,

and in the New South Walds Act, id., see section 23,

.‘These~provisipns are discussed ihA more detail ‘in
- Chapter VII, infra, at PP. 234 et seq.

Sﬁpra, atipp. 147-9, .

As already noted, supra n. 6, the Victorian Act,

Supra n. 4, deals with Pipelines for the conveyance

of "anything". The South Australian Act, supra n.

5, deals with Pipelines '"for the .conveyance of pet-
roleum" and "petroleum" is defined as any naturally
occurring hydrocarbon,in a _gaseous, liquid or solid®
State. See section 3(1). -

See the déffhition of "pipeline" in section 3 of
the Act, supra n. 4. ' ~ '

P

Supra n. 4.

A . o o . )

Id.., section 4(1). - The{New South Wales Act, 1d.,
;contains a'similar Provision, in different wofding,
“in section. 5 which has the dgsirable'additianal fea-
" tures that’ first,‘nofhing Yn the. exclusion provis-

€11 to an- . vm‘

licensing,requireMeﬁt. ‘See section-5(2). The South . -
Australian Act, supra n. 5, appears to exclude &=~ , -
gathering pinelines by restricting the definition - ..
of "pipeliné- to a pipé for the“conveyance of pet-

roleum '"that has been recovered fronm a field, from =

- or from the vicinity of the‘field to any other <«

place". See section 3(1).. The definition specif-

ically excludes ‘a pipe "used for or incidentally to
Qperations for the‘recovery of,petroleum or for the
treatment, Processing or refining of petroleum.”»h '



- (56)

(37)

1 (38)
(39

r

L (40)

(41)

4

(42)

(43)

S

(a4)

>

It is submitted that the wording of the last part
of this exclusion might be improved as it is open
to the argument that a trunk crude oil pipeline to
a refinery is a pipe used for the refining of‘pet-
roleum. = The definition of "pipeline" in the Queens-
. land A¢t, <d., specifically Znecludee "flow lines
from wells, ‘gathering lirnes and main lines" but ex-
cludes "flare lines and similar pipelines at wells
being drilled for petroleum." JSee section 3. -

R

MNew South Wales:Act contains sim-
ilar provisions in‘@ection 5(1)(a) and (b). - That
these provisions i'»éhé New South Wales Act were
intended to excludegfias reticulation systems is
apparent ‘from section 5(6) whigh provides that any
exclusion under the relevant parts of section 5(1)
does not include a pipeline constructed by a gas.
company, as defined in the Gag,and Electricity Act,
1935, "where the pipeline is, is to be used prin-
‘cipally for the conveyance &6fifgas otherwise than
for the purpose of reticulatiiit directly to cus-

- tomers." In other words pip: jes operated by gas
companies otherwise than foy ' culation are cov-.

ered by the Act but reticul} systems .are not.

~ Section 4(1). The?s

’

. Supra n. 4, section 3. In the New South Wales Act,
td., see-section 5(4). o » : . <
Id:, .section 4(1). . L,
PR S '

~

IdY," section 3, the New South Walgs Act, id., sec-'
. tion 3(7), more closely follows the Victorian Act,.
whereas the South Australian Act, suprd n. 5, sec- -
~tion 1(2), and the Queensland Act, id., section 3,
are cloger to the‘Western Australian definition in
- this respect. ' ' v '

&y

"~ ‘Canadian Mrctic Gas Study Ltd. reports that its.
jcosts.priOTwﬁgksubmittingJigs_applipatiOnJto—phe{-.'
National Energy. Boatd of Canada for approval to

£ . N £ . : '- . o _ ' .
- Chapter- IV, Segtion III, supra at pp. 114 et seq.

‘w

construct”the Mackenzie Vallgy natural gas pipeline ~

.were $50 millioné.maiply‘fbt‘de§ign,~engineerigg x
@nd'gbstingf S . .o S T . .

Supra n. 4, see{ibn-9(2).

J

fd., séction 47.

e

Supra'n£h4[

'



- (45)

- . - oa

T ' e
2 .

Id., section'7(2). The section should be criticized,
however, in that it leaves %he'decision as &0 what
is necessary in the- hands of the person aud®rized
to enten by the Minister, On the other hand, the =~ _
provisions relating to:.payment of cQ%penSation(perff

_haps provide anp adequate safeguard,. Sece n. 47 and
" n. 48, infra. - : L e

(47y°
(48)

(49)

Id., section 7(3). The qualification in the section

that notice neé¥ be given only Mif prdcticable" was
the -subject of some criticiSm'ln,the.Debates. See,
for example, Parliamentary DeBates of Western Aus-
tralia, November 5, 1869, at-'pp. 2192, 2194-5, 2196.
Id., section;i(4). v f;"“_ -
d., section 7(6).

W

Id., section 57(2). The wording of the section may
‘be defective in that it'refers only to "maintaining

Or operating any Pipeline" and .not specifically to
damage caused in the course of construction of any . -

~Pipeline. The Victorian Act, supra n. 4, in its

general Provision dealing with compensation, section

43, is broader in that it refers to damage caused
"'in the exercise of any powers .under this Act," but.
it too suffers from the defect that it is restricted

[

to damage'baused‘byaﬂa.liqensee".

(50)
©(51)
2
(53)
(54)
(s
ey

‘Supra n. s, section 80d(2).
Supra, at pp. 154-5.
'Supravn. 5,.section 80e..

1Supra‘hl‘5,Asection 45(2),;" ' ' . , o

"The Pipeliﬂés,éqt, 1967, éupra'n. 4, sectign'é(i).?

a

EY

The Pipéldheéc(Améndment);wbt, 1973, sufpd n;,A.E&JjJ
. . . ‘. [ e S . oL T - v v‘l,

' . -

’ . B - L. \. ) . v '
Id., section 6(2)(c). o o I

Id,,“sectibn§-14_and 5% - Although the issue.of’é"‘ .,
licetice was not completely automatic, under section. . -
14 the Governor was npot to refuse an application for

» @n "instryment of approval' unless certain conditions - "

were fulfilled and, undetr section iS;*thQ;applicantof

was "entitled to be granted by the Goyernor the lic-
ence" when certain other conditions were met . '



- (58)
(59)

(60)
(61)

(62)

(63)

(64)

(65)

(66)

(67

(68)

(69)

(70)

(71)

Per, A.bf Bfidges;

Pp. 4062-3.

Per, Mr. Fife, P.D.N.S.W., November 29, 1967, at p.
. 3883, - B

B3

Suprabn. 55, section 9(3).

Supra n. 54,

‘Inserted in section 14 (1) by the

1973,

The Victorian Act, supra n. 4

the Western Australian Act, id.,

ence); the New South Wales Act,
licence); the South Australia
*ion 80d(1l) (a licence).

P.D.N.S.W., December 5, 1967, at

o
<. &

amending Act of

;léection 8r(a.permit);

section 6 (a lic-

id., section 11 (a
n Act, supra n. 5, sec-
The Queensland Act, <d.,

does not appear to contain any express prohibition

‘against the construction of
pipeline licence.

sions of the.Act

seems to presuppose that pipelines may be constructed

and operated onl
Section_45(3)(a)

“Supra n. 4, sect

: a pipeline without a
The general tenor of the provi-

dealing with pipelines, however,

Y Pursuant to a licence granted under .

ion 10.

Chapter IV, Section ITI(i), supra, at pp. ll4fét
seq.. ' ‘ )

Id., section 12(1) simply requires ‘the Miniéter to
consider "any objections that may be made" without
specifying whence. such objections might come.

Supra n-. 4, sect

-Id., section 10.
. Tepresentations .

torian Act, gee

might be made. .

Suprdn. 4, sect

Id., section's(l

Id., section 8(1

requiring partic

or proposed agre
ments.

ion 8.

L

The Minister shall consider "any

made to him", but, as with the Vic-
supra n. 66, there is no indication

See further,; ix
ion.8(1)(g).
) (£). See also,

ulars with respec
ements for the ac

- of any pProceduré by .which such, epresentations
§§qﬁ, at pp. 167-8.
‘_9 N . '

Ssection 8(1).(e) ,
t to any agreements
quisition of ease- .



(72)
(73)

(74)

(75)
(76)
(77

o (ﬁﬂ)

: A
,(19)

:Supra-n.‘4, Sectioh 9.

‘Supra n. 4, section 13,

Id}, section S(Ij(g).

i
2
/

/

- . .

Chapter 1V, Section III, supra, atjpp:'114 ét.seq,

See supra n. 9. AR » /

_ Supra n. 4, section 12(1).-

Supra n. 54,

See supra at Pp. 157—9f

(8%% Supra m. 55, section 6.

(81) »I1d.,
(82) Id., sectlon 6(7) (c). y
(83) fdu, sectlon 8(29fpnovides:
“The Minister
for a permit,
construction of a plpellne on the lands spec1f1ed
in the application - :
(a) would contravene the prov151ons of any town
and country plannlng scheme...; or N
(b) would be unsuitable by Teason of tle pipeline’
-.a or any apparatus or works being likely to in-
S terfere unnecessarily with - J -
/
(i) rmprgviyehts orllmproved lands;
N ‘ ' St ) B ’ . i
*(i1) any flora, fauna, fish, fisheries and |
- scenmic attraction op ar in the vicinity:
of the-lands spec1f1ed in the appllca~‘
tlon or'
(iii) any fea@ures of archltectural archaeolog—
.ical, bﬁst@rlcal or geologlcal interest on,
or in the Wvicinity of the lands spec1f1ed
in the appllcatlon
(84) See supra, at pp. 162f3.
(85) Supra n. 5, section 80 e.

Section 13.

WA

- 182.



- (86)
- (87)

(88)

(89)

l(gojﬁ

(96)

(97)

Per, Sir Henty Bolte, VzP.D.,FHuA.

1967, at p.-2967. co //;_//////

- dee comments sﬁpra, at Pp. 162-3.

.'v".jv_ < . @ '
‘ A Coo o : ‘ . ct <
~Id.,>section 80 g. : o o

Supra n. 5. .

See the comments in Chapter IV Section iII; supra,

at pp 114 et seq.

- Supra n. ‘4, section 11

The section was 1nserted during con51derat10n of

-the ;Bill in the Upper Houseé. See V.pP.D., L.C.,

March 14, 1967 Cat pp 3535-6.

Q

Supra n. 4, sectlon 11(3)

A

s February 14,

»Supra n 4, sectlon 8(4) and (5)

Id.,. sectlon 8(3)(b) Under the New South Wa Tes'
Act, supra n. 4, as to the publicity requirements
generally, see sections 6(5) and 7 in relation to

- applications for pPermits and section 13(3) in re-

lation to applications for licences; see also sec-

"t1on 56. In the Queensland Act, supra n..5, there

are no specific requirements for the publication
of any notice relatlng to licence applications al-

‘though, under section’ 45(3)(3), ‘the grant ' of a .

licence .shall be notified in the Gazette. Under
the South Australian Act, supra n. 5, section 80f,

n'notlce of an application by the applicant may be
"required to be glve\ to such persons as the Min-

ister may specify.

The Queensland Act, supra-n. 5, section 45-(3) (a).
Under tl.e New. South Wales Act, supra n. 4, the
Minister issues permits under section 8 but the

.Governor issues 11Cences under sectlon 15.

‘The Vlctoraan Act, supra n. &y sectionvIZ;_the

Western Australlan Act, id., -section 10; .the South:

“Australian Act, suprg n. 5, section 80h. It is

interesting to note that in South Australia it is
the Minister who grants pipeline licences under the
Petroleum Act, but the Toute of any plpellne con- .

“structed by the NaRural Gas Plpellnes Authority
must be approved by the .Governor,. See the Natural

Gas Pipelines Authority Act, 1967, Act No. 3 of

- 1967 of South Australia, section 10(2) (a).



(98)\;
(99)

(100)

(101)

N i .
Yoo A i \
I

Chapfér,IV, Section III, éupra, at pp. 114 et seq.
Supra, at p.gl50. '

The Victorian Act, supra n.” 4, Part III; the Western
Australian Act, id.; sections 16 to 20; the New
South Wales Act, id., sections 15 to 18; the South
Australian Act, supra n. 5, sections 80h and 80j;
the Queensland Act, id.,ﬂifctidﬁs 45 to 45SE.

See, for example, Chapten IV, Section IV, n. 93,
Supra.’” In the Parliamentary Debates on the Victor- -
ian Act, supra n. 4, in committee, a limitation was -
proposed in e following terms: '"The Minister
shall not give the permission requitred under [sec-
tion 22(1)] until copies of the map referred to in
paragraph (d) of section 10 have been laid befote
both- Houses of Parliament for at lega fourteen
sitting days." .See V.P.D., H:A., March|2, 1967,

. at p. 3269. On the question of compenshation for

pipeline easements in Canada, see¢ Curri

36 Sask. L. Rev. 350 (1971-72); Kirkham, Ezx»

Compen-,
berta,
op- -
riation by Pipe Line Companies in.Alberta, 8 Alta.
L. Rev. 437 (1970); Lucas, Compensdtion for 011

sation for 0il and Gas Sudface Rights' in

~and Gas Surface Rights in British’ Columbia, 36 °

‘Sask, L. Rev. 369 (1971-72); Sychuk, Compensation

350 (1971-72). .

for Acquisition of Surface Interests for 0il and
Gas Operations in Saskatchewah; 36 Sask. I. Rev.’

| : b .
See Chapter II, Section I, supra, at p. 1%.

Supra n. 4, section 19(2). . . _% }ﬂ
Id., section 19(1). Under‘the.Victoriam/Act; supra
n. 4, section 22, the permittee May‘compulsofily
acquire with the written permission of the Minis-
ter. \Under the South Australian Act, gupra.n. 5,
section 80j, the  licensee gay, if he fhAils to
acquire land by agreem®nt E%ter‘difig nt endeavours,

-

apply to the Minister for approval tg dcquire com-

(1057,

(106)

pulsorily. Under the Queensland Act, id., sections
45A and 45B, necessary lands may be"resuméd'by the
Coordinator-General of Public Works'or the Governor
in Council, as appropriate. -In‘the New South Waies

(Act, supra n. 4, see sections 21-et seq.. S

Id., section 19(3)(b).

Id., section 57(2).
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(107) Supra, at' p.“153. o - s - -
(108) Supré n, 4, emphasis added. &n'the New South Wales

" "% Act, id., see sections 1l™and 25. In the South . '
‘ Australlan Act, supra n. 5,_see section 80m. Therek.
« .- . . are no équlvalent Provisions 5@ the Quéensdand Act,
o : id.  The Victorian Act, supra n. g, 1§ considered:
oY _ separately, infra at pp. 171-2, - _
. . .’ ,“:’ v o' ,/
\(109) Supra & 4, secth§ 33} & ) :

(110) Id,,'sectlon 34.

Fy

(111) Id., section 37..

(112) Id., ,section 40.

(413) Id., sectioms 62 -and 63.

< . ‘.c‘ . ) . . . " - » - . [: .
(114)-Supra n. 4. . ' : .
(115) Under section 25(2), zd only a permlttee is en- e

.. titled to ‘the issue of a llcence :
3 : - .
: (116) 1d., section 6. o s
[ P . ° . ‘: . ’ . " \
(117) Id,,us&ction 24. 5
{118) The Vlctorlan Act, supra n.- 4, sectlon 29(1) 1s man -
o datory _ Under the Western Aus'tralian Act, <d., sec-
tion 12, condltlons contained in a llcence J-'may in-
clude" 5 condltlon for securlty up 'to a maxlmum of
$20 000 : . :
) (119) The Vlctorlan Act, supragn 4p\sect10n 29(4) ,In
A - the WeStern Australlan Att, td., see section 13(6)(b)

:(120) Supra n. 4, section 10(1)

¥

N

(121) I&;, sec§1on 41(1) " In the New South Wales Act _id.,
' -A,€ef section 28(1), which is in similar terms. The

~Vittorian Act, td., does t cont\ln any such gen-
eral pr0V1510n '

o -

(122) Id SeCthA'42, S ot ) | “ Y

,,(1'23) ,?d sectlon 27 (2). -

a

.

(124) The Vlctorlan ‘Act, supra'ﬁé 4, 'éection 33; .the West- 3.

eérn Australian Act 1d., sectlon 39; the. NewiBouth
“'Wales Act, id. does not contain any prov151ons deal-
1ng spec1flcally Wwith, agrlcultural land.

-
e

<"3 - ' _f_’ ¢

k3
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See, for example,“V.
p p

PpP. 3263,. 32705 V.

pp. '3540-1.

(126)f

(127)
(128)

(129)

(130)

(1313

(132)
"Pp. 114 et‘qu.
- 4

(133)

Sypra n.
id.., 'sge section 32.

Supra n. 4, section‘39(I).

fd.;‘section.39f2).
Supra n. 4, section

4, sectlon

R,

Id., section 27

19(1) (b).

26.

,;.‘

H

In the Western Australlan Act

IV; in the New South Wales Act

There are no comparable prov151ong in the Victorian .
Act, id.

See enerally, Chapter 1V,
g p

For ethple

T sectipn §7.

<

\

1

v
N

/

'., March 2,

March 14,

7

pl

supra n.

-

4,

1967,

1967,

at
at

: In the New South Wales Act

See Part

see Part ‘IV.

Section III,

, the Western’AdStrelian'Act,

supral

at

¥ - .
supra n.

a

~
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.- ' . CHAPTER vI

. .. ’ “ :
THE GOVERNMENT PIPELINES A RS

o - .
“

Three . Australlan Jurlsdlctlons have establlshed
government owned plpellne authorltles 1n one form or an-
obhor charged with th@ respon51h111ty of constructlng .and
operatlng pipelines> V1ctor1§ was the first %o move in
thls dlrectlon with the establlshment ‘of the V1ctor1an
Plpellnes Comm1551on by the Vtctorzan Ptpeltnes ComMzSSLon';
Act 1966 « ) although the Comm1551on has since been abol-

5‘ .
iShed.(v)\ South Australla followed the next year w1th the'

' Natural Gas Ptpelznes Authortty Act, 1967(3) and, in 1973,

1973(‘1.est%bllsh1ng the Plpellne Au@horlty

s

. K \ :
. Eﬁize three authorltles have little fn common.

. The Vlctorlgn Commission seemS to have been establiéhed

one hand and the dlstrlbutors on thegﬁther&(sj However

1t is clear from the Parllamentary Debates on the Act that

the establlshment of such an authorlty, and more particu-

Ty

larly the rationale for the authority, were'not properly‘_

and -fully con51dered For example dn its or1g1na1 form,

3

the Bill for the establlshment of the. Comm1551on envzsaged

-

that it would be respon51ble for the con\rructlon and

o

- 187 -
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N

operation\of pipelines for‘the transmission of-"hydroi

B -

carbons", whether in 11qu1d or gaseous state, and not only

natural gas . The restrlctlon of the Comm1551on S author—
-1ty to natural gas resulted from an amenﬁment adopted dur—

ing the course of the leglslatlon s passage through Parl-

iament. ( ) Furthermore, w1th1n less than five years of

its*establishment, the Commission'waSﬂabolished(7) and its

powers, functions and operatlons were assumed . by the Gas

(8)

and Fuel Corporation.

The Natliral Gas Pipelines Authority of South o

' Australia although always contemplated as belng concernedh

ronly with natural gagljwas estab11shed mainly for the

pragmatlc purpose of taklng advantage of the favoured bor—iy

row1ng p051t10n of government and semi- government author-

(9)

ities in Australla

authorlty continuing to operate exc1u51vely as a trans-

-

mission authorlty in Australia. -

The federal Pipeline Authorlty seems, to have
been establlshed partly in response to the need for sbme
federal leglslatlon enabllng the construction. and opera—
_tlon of interstate petroleum p1pe11nes W1th a Labor
Government in- power»at the‘tlme of its enactment 1t is
probably not surprlslng that a government authorlty was: -
establlshed for thlS purpose However, the main reason

for establlshment of the Authority- seems to have been a

9onsc1ous pollcy deC1510n on the part of the Government .

It is the only government p1pe11ne v

188.
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to enter the field of reiggatlng the use of Australla S

0il and gas resources a The P1pe11ne A or;ty dlffers_,

markedly from the two State authorltles ‘ot only in the

reasons for 1ts creatlon bu also 1n‘fhat 1t is. concerhed

w1th_the transmission.of ch 01l’and gas. Furthermore

it seems to be‘enviSaged y the enab11ng Act that the

Authorlty w111 play a much more 1mp~ftant part in the gen-

eral regﬁlatlon of the. utlllzatlon of Australla s petro—

N

: E : /
leum,resources. . - !
A - / . < - {
) In Viiew: of “these pronounced dlfferences between
- / L. \» \ B

the three government plpellne authorltles, the dlscu551on
. ; )

in thrs Chapter will be d1v1ded accordlng to the respec—;'
-*tlve JUTlSdlCthHS ‘of each authorlty %however +as ‘the

Vlctorlan P1pe11nes Commlselon has been.ebollshed the

‘Section deallng with Victon{; wilvae devoted'primarily

o to an examlnatlon of the pollcy con51derat10ns whlch led-

H

to the 1n1t1a1 establlshment of the Comm1551on and the

.subsequent absorptlon of . its responsxbllltles by the - Gas\

<
and Fuel Corporation and a comparison between the role’ ‘
4
of the Comm1551on as it existed and “the South Australlan

Authorlty



‘SECTION I

THE NATURAL GAS PIPELINES AUTHORITY

-t

OF SOUTH AUSTRALIA

S / » :
(i) - The Establishment of the Authority:

The,major inceéntive for -the establishment of a
“government- owned natural gas plpellne authorlty in South
Australla was ﬂhe 51gn1f1cant financial sav1ng that could

[ .

be achleved through this mechanlsm (11) The 1ndustr1al'

'deveIOpment of South Australla had been handlcapped in the

!

past by the’ lack of . cheap 1nd1genous sources of energy,

N\ .
partlcularJy for the generatlonﬁof electr1c1ty(12)

potential shpply of natural gas from the Gldgealpa Moomba

flelds waf thus seen -as one of the most important develop-
: > '
ments in }he,State s hlstory

The Govefnment ﬂoyed sw1ftly to preser 4 case

vl

-'to the Federal Goverﬁmeht for f1nanc1al a551stance for

constructlon of ar: Dellne to Ade1a1de markets. (13) 'Ihe

whole ba51s 6f the subm1551on was that government flnanc-

ing of the line was necessary 1f the State was to derlveﬁ
A N

any real beneflt from the exp101tat10n of this resource

For example after examlnlng in detail the sav1ngs avall-

‘able to a government owned p1pe11ne as a result of the

favourable borrOW1ng p051tlon of government authorltles (14)

the subm1551on stated (15) ,

-

and the‘

..
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[W]hilst there seems to-be good - =~ . ‘&

; * prospect of reducing the fuel cost SR A
for generation of electricity inp Ade- . ;
laide by some 20% below the present : "

. cost of the most favourably ‘priced

.alternative fuel, and thereby bring-

'ing it into line with the fuel cost
using Leigh Creek coal at Port Aug, ,
usta, this ean only be done provzd“%

- that the transportatzon costs caw be
. ~ kept to a minimum by the availabilif Y

of fznance at the lowest practtcabl &
znterest rates. -

A similar view was 1mp11c1t in the follow1ng remarks of
. Sir Thomas Playford in the Parllamentary Debates (16) g

Whatever success the p1pe11ne author @
i“:.‘ty has, we shall still be paying
double the amount for our fuel for
electricity that is paid in Victoria
and New South Wales. If the produg.-- L

% %7 % . ing compdnies did not receive anythi

B S

at all for the gas at the well- head,

we would still be paylng 1mmeasurab1y
-more than'is paid for alternatlveufuels
in other States B

”Thus;'the dec151on to establish a government—owned pipe-
. /
“line for the transm1551on of natur 1l gas was determlned

almost exc1u51ve1y on the basis o the f1nanc1ng arrange—

2
.
i

ments. . g e - i#;
‘ o \ : e

N

@q‘ . 5 .In view of the predomlnant concerh expressed,
1n'ﬁ@th statements of Government p011cy and the Parlla—
mentary Debates, for the questlon of pr1c1ng of natural
gas w1th1n'the State_ the form whlch the- Autgfrity takes

: under the Act is surprlslng and, it is submftted was not
fully con51dered The Authorlty was establlshed to 0per-
ate prlmarlly as a carrler only of natural. gas and not

.as a genexal regulatory authorlty with Jurlsdlctlon over



pricing of gas, although 1t seems tp have been con%emplated

that the Authorlty might play an indirect role in 1nf1uen—

c1ng prlces.

The Act env1sages that the Authorlty may use g
o “(.Jtn

its power to determine- charges fdr the conveyané """ of nat- ’ o

(17)

ural gas as a mechanlsm thrgugh wh1ch funds m1ght be o

L\U

‘ralsed and then T%bated through other 1nstrumentallt1es

such as the Electr1c1ty Trust of South Australla and the .

W
South Austral%an Gas Company (18) While this approach

- may have some merit in pa551ng on the beneflt of any funds
. so. ralseé more or less directly to the pr1nc1pa1 users of‘
~natural gas and, through them to_the ultimate consumers,
it is an‘approachrwhlch is hard toirationaliﬂe withhthe
yustlflcatlon whlch was given for the creation of the

Authorlty in the flrst place, namely, transm1551on at -

minimum cost. Furthemmore, as has been submltted earl—

19 N :
ier,c ) the transportatlon stage in tFE_ﬁroaﬁitioﬁ—_ﬁd”‘_“*‘__“
tribution .and marketlng of natural gas would not seem to S o

‘be thg best stage at whlch to maximize the return to the
&tate from what Is,.after all, a Stake owned resource,

‘ . \

regardless of whether 1t is dec1ded that thht return should
take the form of 1ncreased revenues accru1ng darectly to

the State from royaltles"or taxes, or of lower pr1ces in
3 ”
the market place through Hrlce regulatlon -
‘ [

It i d1ff1cult to 1dent1fy jJust what the pol1cy

of the Government was in this respect, as is apparéht from
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s : R SR

the,folféwing statement by the Premier during'the course

S pani s , . (20) S
of the Parliamentary Debates:. :
Fhe supply and Price agreements with
- the main consumer and the conveyance
charges may: be determined on such a
basis that the pipeline authority
makes its charges to.the producers ' : —
broadly on the ‘basis of what . a com- , T
mercially financed pipeline would re- . T
.quire. ¥ In such an event subclauses I s
(3) and (4) [of section 15] would be RN
required to ‘authorize that the appro- )
Priate margins be appropriately passed - ¢
back to the public utilities. T under-
stand that the agreement ‘recently neg-
otiated between the producer and the - )
South Australian Gas Company was upon
the assumption of pipelime ¢harges on -
N a commercial basis and accordingly, if
i this is to.stand, some related arrange-~ -
' ment. as authorized by this section is
required. In this connection I would
L add that, although it will of course’
s be proper for the pipeliné authority
- to build up proper ‘reserves againsﬁ\ _ v
contingencies, it is not proposed - o e
that the authority/be § profit-making. . o Y
- undertaking but gather\o Yhich sec- : )
ures the availalbility .of natural gas at
as low a cqst to the community as is o
practicabld® S . T .

It is submitted that this objective would }h<f been better
achieved by either restricting the. operation ;E\khftﬁﬁtﬁzr_

,ity to a cost,of'service’basis,Vﬁlus_perhaps a reasonabl¥

retur.. on{investment,xand providing some other’regUlatory;
mechanism to control Prices, or by.expanding the power of

théuAuthority so that it might act as a purchaser, as well <

~as a carrier, of naturakh gas and thus effectively control

prices. _ 0
The latter alternative 90u1d-ha?e3been easily

‘ .o . S .
- s . s

)

il BN 4
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L

achleved wrihln the present framework of ;he Acéland

w_/" e Vs .
’AJ"lndeed ‘was brlgﬁry ralsed during the . ParA1amentary De-
o~ . . - -
(2 1), o e .
bates ‘but the 51gn1f1can of” theﬁdistlnctlon bétween‘

. o 4 !-““w

¢ e

a transm1551on authozlt? and arﬁurcha51ng authorltr“aoes‘ -

e
e

not seen to have h}en,fﬂlly apprec1ated For example the.%”-

h Y " "

_follow1ng stateﬁent was made Ain the course of the P’;lla—

‘ebates (22) v ‘

The B111 %eems to follow - extremely
"closely ‘'the Act est%bllshlng the Gas
. Trunk Pipeline in the Canadian -Pro- “ L
- vince of Alberta, .and that Act ' is Te- - L e
garded ‘as ‘model - Ieglslatlon for estab- . :
lishing plpel1nes - I have -examined
for -instance, ‘the Acts of the Canadlan
.Provinces .of British. Columbia, Saskatch-
~.éwan and Ontario and the Domlnlon Nat -
‘ional Energy Board- Act of 1959. I have:
_ legislation of the States of California
.+ - . ‘and W15c0n51n, District of Columbla New
' York and the\Federal Natural Gas Act of
1938. I also have the report of the Fed-
eral P0wer Comm1551on The point I wish
to emphasite is that, 'although all these
- Acts vary in minor detalls although
some of thdir deflnlng clauses may. be ,
¢+ . diffeyent, And although some of the T
' controlllng authorities may vary - (some- ‘ R
times quite largelly),.in the main the
Principal features are the same. All
: of thHem appear to be common’ carriers,
making a charge for carqylng the gas
frc.  ne point to another. . The o
main .ifference in all thzs Zegzslatzon’-

L 3
zs in . tﬁe method of fznance

The statement overlooks a fundamental dlstlnctlon between
. the North Amerlcan Jurlsdlctlons and the Authorlty and .

hthat is that w1th the exceptlon of the Alberta Gas Trunk.
(23) '

Line, .natural gas companles 1n those Jurls_'

0



-,pr1c1ng
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cérriere.ﬁg ) yﬁ;thermore the p1pe11ne acts referred to -

R . - . Ad . h '
in’ many instances, 1f not all, are merely one- part of a.
. w .=

comprehen51ve regulatory reglme invariably extendlng to
- (25) . . - . .

It is clear from the foreg01ng,that the dec1sron

South Australia resp6n51b1e pr1mar11y for the transhls-
v e

sion of<naturai gas, 'was neﬁgthe result of a full -and - o

to establlsh a government owned pJpellne authorlty in

.-

proper con51derat10n of eltgfr the obJectlves or .the met—J

hods by whlch they mlght be achleved Even 1f it ;s.

i 3
LI

a55umed that for reasons,whlch are not apparent the
Government 1ntended the Authorlty to functlon as a fun--'

nel through wh1ch natural gas revenues mlght be d1rected }d;
N » 3
by the rebate ﬁechqglsm, the. Act, it is submltted é?%
- P § .
patently defectlve in two respects F1r t it glves no

indication of’ the cr1ter1a on whlch p1pe11ne charge&

should be made, 1f they are to be made on any ba51s other

than cost of serv1ce (26) Secondly,‘lt g1ves no. 1nd1ca— .

. tion of the criteria on whlch rebates mlght be made and,

°

' furthermore is unduly restrlct1Ve 1n thlS respect 1n

terms of the authorltles to wh;ch rebates dan be made (27)

(ii) The Act:
The Natural Gas Pipeline¥ Authority of South o
N . ) .

Australia ‘is established as a bodyicorporateczi _oonsis-

ting of sSix members appointed by the Governor. (29)
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i
"The cdmpasitlon of the Authorlty s membershlp
A
is: 1nte‘est1ng in view of the-fack of prec151ont1n defln-
: 2
dng 1és obJectlves, aSadrscussed above FSO) Two members,

are to be appolnt ron the recommendatlon of the Mlnlster

.one on the nomlnatlon of the Electr1c1ty Trust of South
\ e >

Australla, one on the nomlnatlun ‘of the South Australlan"

<«

, Gas Company and two on the nomlnatlon of the ”producer s

companles" o It is submltted that the balanC}ng of inter-.

'

/e/ts between producers andcconsumers 1mp11c1t in th1s

membership is more consr@tent w1th&the role of the Authr'

L N A '
pasy

orlty as a carr1er of natural gas and ‘is not approprlate . .

1f the 1ntent10n was that the Authorlty should funktlon
as a regulator of prlces The domlnatlon of themembe%r

shlp by representatlves of producers and consumersgg'ﬁﬁdf

. .

‘not. appear to glve the degree of obJecs}v1ty whlch would

be requlred if transm1551on charges were 1ntended to be

determlned in accordance with the 8foad pub11c 1ntere9t

\

1n pqaces of natoral gas as a part of the total enérgy

3 v.r'

h“;upply pitture, (gather than 51my1y on a cost of serv1ce'5//

asis. . S | | o : SN
A further p01nt should be noted in relatlon to
the membershlp of the Authorlty ,Two mémbers are to be .

apjblnted ""on the nomlnatlon of the producer company, if

only‘one or, if more.. than one, on the JOlnt nomrnatlon

of - the producer companles "(31) A producer companyvis

deflned as: (32) - | - ) e

A



‘.fk

Wl

<. .any body corporate that 15'the,
holder of an o0il m1n1ng Iicence or. a
L - Petroleum product on licence grant
~ “under any ‘Act and ‘on the recommenua-
_,tlon of the Mlnlster of Mines, ]
o A clared”by proclamatlon to be a' 3
e ducer company for the purposes of thlS
’ Act. ~but does not inciude any body é?

e e '?; corporate whatgoevef that has,“on the" -
’ "recommendatlon of the M;nxster of . . ‘ Yy

Mo

Mines,. been declared by proclamamlom 5
te have %sed to be a producem™ compani
for the purposes ofﬂthzs Act. #

-

[N

HoWever under the' prov151ons of the’ Act deallng Wﬁth thex

.

'obllgatlons of the Authorlty to” convey natural gas in

: : W
upartlcular caj;§7- the "common carrler" prov151on(33)
ra

there 'is no reference to "producer compangis” as deflned

~

- ot

ThlS dlstlnctlon between the tWO prov151ons ralses the

p0551b111ty that a. company mlght have no representatlon

‘ons.the Authorlty, nor part1c1pate in She nomlnatlon of
3 b

members for app01ntment to .the Authorlty, wh11e belng en- .

tltled to the beneflts of the other prov151ons of the Act.

1nsofar as the Aughorlty mlght be requlred to carry gas
~ BV
for such a 'non producer company" 7 S

. . An attemp to. alter thlS 51tuatlon was made
- - ) ' Ia

‘ r-durlng “the passage -of theelegrsiatlon through Parllament

¥

_It was. moved to add to sectlon 3 of the Act a sub- sectron

whlch would requlre the Mlnlster of Mines to table a: re-,"

\Y
3

port ‘on any refusal to declarq a producer to be a producer

yv‘l‘
Eompany for the purposes of the Act but the motion was

defeated (34) o A "~f ‘ . o _ .-:'.D'

R "'.

Q)
&

to:(38) . \ B
| IR T : L L
. Ca a oo ’ ‘ : 27

-

v

L The powers' and functions of the"Authorfty;aref_'
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N . (&) construct, reéonstruct or 1nsta11

‘or-cause to be constructed, reconstruct- L

ed or installed- .pipelines fbr conveylng

- natural gas or any derivative thereof Ce

- within this State and natural gas Stor-
' age. fac111t1es connect therewith', -

(b) purchase take or lea§5 or other-n !

Wisé by &“reemegt -acquire any existing |
. Pipeline and sell or’otherwise dispose | A
of any pipeline owned by the Authorlty,‘ ‘

. any pipeline owned by or under the con-
trol of the- Authorlty and convey and de-
A liver through such pipeline natural gas
- and any derlvatlve thereof :

(c) hoid, mafhtaln develop and operate . v \\_

(d) make such charges and impose-~such.
fees for the conveyance or delivery of
ural gas'or any derivative thereof'
through any such pipeline as it may, with-
- the appfod‘l,g% the Minister, determlne.

P u51ng for tha\moment at this p01n; in the enumeratlon
- LS

of the Authorltybs powers and functlons, a number of"
"’ . . '

observatlons should be made.
) ’ 5

First a general criticism of the absence of

4

'any enumerated cr1ter1a on wh1ch these powers are to be .

'exerc1sed should be reiterated. - condly, the power of

'the Authorlty to d1§pose of any p1pe11ne, clearly 1nd1-
L

'catlng thab it was not 1ntended to necessarlly be the

L4

fexdlusive carrler of gas 1n the State, is agaln dlfflcult

I

-to reconc11e w1th the ol 1r1d1ng concern of the Government

for carrlage of gas at 117mum %ost (36) If this concern

| 4

)

t10n W1th respect to all natural gas. p1pe11nes 1n the

13
-~

JuStlfled the estabrlshment of thp Authorlty in the first

place, it is submit-ec that it shOuld have had JuIlSdlC—

2}98.
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.*State as the concern would seem to be un1versa11y applic-
PR

able. Thirgﬁy; the reference in paragraph (c) “to any

'pipeline "under the control of the_Authorlty".isudifficult

. . ' . , Q . [
‘to ShdeIStand as. there is no generaffpower in the Author—
ity toyexerc1se regulatory control over natural gas plpe-

vllnes. It may have been theclntentlon that thlS phrase

w0uld cover the 51tuat10n where the Authorlty leased a

-

plpellne under paragraph (b), in whlch case any- such plpe—

line gould not, of course be ”owned by“ the Authorlty

5,

The enumeratlon of the Authorlty s powers con-

tinues : (37T) . R . ‘
) (e) purchase, take on léase, or other- B
_ wise by"agrquyng acquire, hold, maln—_ N
e tain, develop and operate -any natural - - .
- gas storages and the necessary facilit | '
’7 ies apparatus and equlpment for their .- ).

- operation; : o ;

(}) for purposes of selllng or otherw1se
d15p051ng of the same, purchase or other-
wise acquire and store natural - gas or”’ any
derivative thereof, »

. (g) sell or otherwise dispose of 'natural
. gas or any derivative- thereof so purchased
or acqulred :

(h) purify and process natural gas or any
derivative thereof for the removal of
substances forming part thereof or with
LT oo which it is mixed. '

3
o

At first~readihg, it would appear that these pgyers estab-

lish thghﬁuthoraty ‘as a purchaser and carr;er o% gas whlch

as was mentloned earller,(3 )1t was advocated that the
. A4

Authority should have been. However,'sectlon 10(2)(b)

"

‘provides that the Authorﬁty shall not'do,'or enter into



;\,~/\‘
- . B e
.any contracts to do, any of the thingsVreferred to in
vthese paragraphs "W1thout the approval of the Mlnlster
‘glven generally or in any speC1a1 case, on his. be1ng
satlsfled that itvis necessary or de51rab1e to do such
thlng in order to protect the 1nterests of the Authorlty
or to promote‘or a551st in the operatlon of any p1pe11ne_

. (s
owned by or unde{ the control of the Authority."
™ X

Even in v1ew of thls 11m1tat10n paragraphs (e),

’ X
(£), (g) (h) mlght be usad to establish’ the Authority

genera as.a purghaser of gas ‘as the 11m1tation is it-

self expr ssed” in rather wide termsh -For example the
Mln;ster m@y g1ve hls approval "generally” if it is de—
v51rable to pProtect the 1nterests of the Authorlty or "to
promote or a551st“ in the Operatlon of an%_plpe11ne owned
by the Authorityr If it was the 1ntent1bn that the Auth-
ority might be converted through the mechanism of,this‘ .
'provisiOn from a carrier-toba purchaSer.Of gas, 1it is
submitted that the ﬁct.was not properly.recommended to
Parllament as the two roles are{fﬂgdamentally differ-

(39)

ent. However, it does not appear to have been the

1nten€40n of the then Government to so use the sect10n.(4o)
/ :

Yef, that the potent1a1 has since been recognlzed is im-

plicit in the follow1ng passage from the Annual- Report of

the Authorjty for 1968: (41)
‘ .
The . Authorlty was constltuted to con- ,
Struct and operate pipelines for the . Lo
conveyance of natural gas and deriva- A
. tives thereof in South Australia. At C oy

< "

L
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th%&wstage'it has no responsibilify
‘for producing; Processing or sel_ ng
natural gas, :

In fact, the Authority contihﬁes to apt,as a carribr’of v

natural gas, . )
The provisidns of the Act dealing with dispoesi--

tion of_aﬁ& pProfits earned by the Authority are found in -~
_section~15:€42) N
(3) Out of any profits accrued or accry-
ing to the Authority, the Authority may,
with the approval of the Treasurer, make
Payments to the'Electricity_Trust of
South Australia, to.the South[Australian
Gas Company and to any .other iike auth-
ority approved for the puwpos by the
Minister, or to any of them, py way of
¥ .  rebate or drawback on charges/ made or ‘
; being made against them, or against it,
by thevAuthority Oor some other person in .
connection with the*conveyance or supply .
of natural gaS or any derivative thereof_ ‘
through any Pipeline owned by or under '
the control of the Authority.

as required by section 16 of this Act, it _
appears to the Treéasurer that, out of the . . !
net accumulated profits of the Authority, . ‘
the Authority ought to make any payments ' //
..0r -any further Payments under subsection ,
(3) of this section, the Treasurer may O e
'appoint a committee consisting of the 7
chairman, the Auditor-General and the
Under”Treasurer and call for g report and—
recommendations thereon from the committee
“and, after'considering'such report and
recommendations, the Treasurer'may’require
the Authority to make such payments or »
further bPayments .under subsection (3) of
~this section out of ;its net.accumulated
Profits as to him may seem proper and the
Authority shall, within three months»af;er
being so required, make such payments or
further payments accordingly.

\ [N
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‘The merlts of thlS rebate procedure have been dlscussed
earller(_s) and it remains only to add two further com-
' mentsvon the partlcular'wordlng‘of subsectron (3).

. First, a problem ofiinterpretation arises by

the restP{Etion qf the bodies to wh1ch rebates may be

aid to the two $uthor ities enumerated and "any other like
P

—~—

authorlty”,4 Although pa/ments may be made to any other
authority approved for the purpose by’ the Minj ster,-the'
use of the word "llke" makes it clegr that onl a partic-
ular type of authorlty may be approved for the. purpose
'Indeed ,, even in the absence of the word "11ke” a readlng
.of the words "any other authorlty"_egusdem generis with'
the two enumerated author1t1es mlght have 1mposed some

restrlctlon on the type of authorlty that mlght ‘be app—

e

roved However the use of the phrase "like authorlty" )
leaves no doubt and 1mmed1ate1y ralses the questlon of
what is a like authorlty for the Purposes of the sectlon
If it is an authorlty establlshed by Act of Parllament
as was suggest _1n the Parllamentary Debates,(4 ) it is
submitted:that the section is far tooqnarrow. ‘

C .

Secondly, the reference in the subsection to

charges made against an authority qualified under the
’ —~

SeCtlon "by the Authorlty or gome ofher‘persoﬁ" requires
brief explanatlon These\Tatter words‘were presumably
1ntended to deal with the 51tuat10n where: the prbducer
‘mlght pay'tfghsm1551on charges and:include‘these'in,the-t.

v
v . ,
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Ly
price charged tg the purcha51ng authorlty at the p01nt of:
(4s)
~ducer would be '"some other persSo;
' N

the subsectloniso/that the Authorlty WO

del;very‘at the City Gates. In such a, case, the pro-

ithin tge meanlng of.
d be permltted

to make rebates gﬁ the pGrch351ng auth ty aIthoogh’the

Authorlty itself would hot have made the charge against

- S

the purcha51ng authorlty,

s

-The last rema1n1ng sectipn of the Act requlrlng -

-comment is hat deallng w1th tﬂe "common carrler"

b /. | (46)

/—"'

vi ligations of the‘Authorlty but thls dlscuss;on will be.
“deferred to th€ next Chapter.(47)' L o
-

"SECTION II

THE VI®TORIAN PIPELINES COMMISSION

-4

' Discussion ‘of the Victorian Pipelines Commission.

-1is to some extent’ academlc in view of the Comm1551on s

(48)

abolltlon and the assumptlon of 1ts respon51b1 LtleS

PR ~ RS (49) |
by the Gas,and Fuel.Corporation of Vlctoria.

-
+

it is 1nterest1ng to compare certain aspects of the leg-
1slat10n w1th those features of the South Australian leg-
-1slat10n just discussed.’

' The major reason for.the establishment of the_

Comm1551on was agreement by the Government w1th the re-

(s0)

commendatlons of the Hetherlngton Report thatxmrunk

]

L

However,

203.
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- pipelining éhou}d be handled by third parties, The finan-
rcigl considerafiéns thaxprOmpted the'estAblishment of”the
- % . : y .

Natural Gas Pipelines Authority of South-Australia (®1) gjq°
not dominate the debate in Victoria. Dr. Héthérington*s

recommendations did not extend to the establishment of a
. ) ) : O ; L
government-owned authority,(sz) but the Government fav-

¢

oured'thiS'approach_as being more in line with the Aus-
tralian tradition of establishing such'authorities Tather
than regulating publicsutilities in the hands of private
oundrsnip. OB L
. ‘i ' ' . o T
- Thé functions and powers of ‘the Commission were °

stated in the féllowing pefms:(54)

o (D Subject'to the general direction

and control of the Minister, the Comm-
ission shall administer this Act, and
the object of the Commission is to pro-
.vide such pipelines in Victoria as in
the opinion of the Commission are de-
sirable. - : - ' '

(2) The Commission may, sdbﬁect to thi<
~Act - o .

(a) construct, maintain and operate
‘ . - pipelines for the Carriageuof
- ‘ hydrocarbons; .

(b)'buy and sell hydrdcarbons;
, (c) acquire by agreement»any existing
. E : Pipeline; and o

(d) do and suffer all such other acts,
matters and things which are con-
ducive to the efficient and econ-
omical use of pipelines or the eff-

. icient and economical carriage of

* ~hydrocarbons or are necessary or

S expedient for the performance of
~ its functions under this Act.

204..
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A number of dlfferences between the role of the Comm1551on

"and that of the Natural Gas Plpellnes Au&horlty of South

Australla w111 ‘be readily apparent on the face of thls

SGCthﬂ

The most fundamental of these was of course,

the power of the Comm1551on to buy and sell hydrocarbons
However, it is at least doubtful that the 51gn1f1cance of
th15 power in terms of its potentlal for use as a mech—

anism to regulate gas prlces in the State was appreciated.
, e
As orlglnally submltted to Parllament the Blll

empowered the- Comm1551on to deal w1th both o0il ‘and gas.

”It was only durlng debate. in the House of Assembly that
5)

the Government moved( to 1n§ert a- def1n1t1on of ”hydro-
carbonsﬁ as’ "hydrocarbons in a gaseous state', (56) and
even then, the change was made at the suggestlon of a de

utatlon of o0il company representatlves (57) Thls back- f

of hydrocarbons was not properly analysed | The reasons

.

for regulatlon of natural gas prices are not generally
appllcable to crude 011 In most Jurlsdlctlons, whatever
regulatlon there is of oil prlceq'ls not 1mplemented

through regulatlon of pipelines as such because there is R

Y\‘
not, in the case Qf 0il, the contlnulty of flow from point
. 3

of productlon to point of- consumptlon whlch usually dic-’

tates that a gas- p1pe11ne act as a purchaser and carrler

v
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0il Pipelines, as discussed earliér,(ss) usyally aet only

‘‘as ' carriers of oil, - . - o : )

Be that as it may, it clearly was intended that

the Commission should act as a buyer and;melie%fbf’natgral

gas although it does not segm to have been intended Bhat
it would do so in all cases. The Government does not
seem to have been clear in its own mind as to the precise
role of.the Commission in this respect. Ih debate on the
o . ig: (59)
Act, the Minister for Fuel and Power said:

It-is envisaged therefore that this
authority ultimately will be the party
which will conclude agreements with
pProducers for the purchase of natura®y.
gas, and will sell the gas to distﬁ& -
uting organizations, such as the Gas *

and Fuel Corporation, étc. as well as to
large. users of natural gas for industrial
purposes. It will, therefore,; fill the
role of buying natural gas from the pro-
ducers and ‘selling it to the various re-
“tailers. ‘ ' ’

Léter{Ain'debate'on_an amendment proposed to remove the - -

'Commissioﬂ's power to\buyvand-séll hyd;ocarbons, he

said: (60) o | e

To ‘what ‘extent the Commission will use
it will depend on the working out of
the administration but it is desired
that the Commission should Kave the
bPower to buy and sell hydrocarbéns.
This is one amendment which the o0il
companies. submittéd to me and which I
refused.. '

Thus, there,Was.Qd}clear elucidation of the circumstances
. ~_(r\ ] ] . ; ©

in which the Commission would in fact operate as a buyer
and seller of gas, a

fact which suggests again that its

]

a v - B 1
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' fpolicy of decentralization

'potentialurq;e as.a price regulating,mechanism-was not

.fuliy appreeihted'or”perhaps intended.

The Act did contemplate however, that the Com-

e

m1551on would in fact exercise the role of a_purchaser'in'
some c1rcumstances or, more accurately, recegnizedhsome
situations in whiph it.ehpuld‘not operate it this way.
Eor.example,'itjprovided that the CommisSion’should not

,

‘without consent, supply gas by retail in any area served__
.
by the Gas and Fuel Corporatlon or any other corporation_

authorlzed to supply gas by retail w1tqout consent. (61)
Certainly'it was assumed in the course of <the
~ Parliamentary Debates that the Commission weuld in fact

- : R )

operate as a buyer and sellef in somé bases at least.

e

The - questlon arose. in two contexts, the first of whlch

‘ . . a.r )

was the potent1a1 role of the Commy§51o n furthering,a
T .

(62) the.Minis-

ﬁgpr example

207.

~ter for Local Government sald (6§% . . . .

*al gas offers to
gst single incentive
alization that it

Ve these 1ndus;r1es
,t,chance of being

d if they can buy di-

- The dlscovery of na;y
. this State the greg
and boost for_dﬁt

e lowest possible price _ A
The full ‘opportunities for decentralized = -
~development will not be realised unless a - '

disinterested. ‘authority has the role of
handling ‘the gas from the fj 1d to what-
ever polmt 1n the State it '11 best serve.

.,While this statement shared the same amb1gu1ty as to

hed

whether the Commission wqurd 1n fact operate as a buyer

v

42
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“and seller of gas, 1t clearly contemplated that ‘it would

do so in some cases bu=<, agaln the potent1a1 role of the

“

Comm1551on as a regulator) mechanism appears to have been

overlooked

B

Similarly, dlscu551on of the role of the Comm-

1551on as a buyer and seller Qf gas 1n the context'of the -

\

Co T
questlon of dlrect sales’ related malnly to the impact of

such act1v1t1es on the po$1t10n of the Gas and Fuel Cogpx.-
. R

oration.

a’

(64) This questlon is, of gourse, closely related

to the potent1a1 role of the Comm1551on as an agent of

decentrallzatlon but is really separate in that, even in

the absence of suét a policy, d1rect sales may be a con?

(65) :

-trover51a1 matter. , ' ) o . SN

_llshlng

Finally, 1t should be noted that the Act estab—

the Comm1551on contalned no- equlval 1t to sectlon

15 oﬂ the South Australlan Act(6 ) relatlng to.the dlS—

- 208.

If

the Comm1551on had operated 1n fact as'a buyer and selle%g

of gas it mrght have’ been expected to earn substan_1a1

proflts

i
\

what it

and the Act should have glven some 1nd1cat1on of

was 1ntended should happen to these As it was,

it was assumed that they would flnd thelr way into the

Consolldated Revénue. (67) ‘ : L o

‘J"

"The Commission was abolished 1n 1971 for two ‘

ma‘j reasons First, the power of the C mm1ssaon to sell

n,atur al,

../

Y A
gas dlrect to- consumers OUt51de of ex1st1ng
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¢
franchlse areas had beeh severe y restrlcted by the pas- °
sage in 1970 of the Gas Franc ses Act 1970(6 ) whereby
% ' .the Gas and Fuel Corporatlon was glven the exc1u51ve rlght.

to supp1¥~natura1 gas in certain are@s formerly w1th1n the

exclusive domaln of }he Comm1551on Secondly, the Govern—

‘ment con51dered that the«tost of transportlng natural gas- o
could be more efonomlcally absorbed 1nto the overall oper-
, Ations of the.Gas and Fuel Corporatlon (69)‘ The Ccz{srpor—'i
y.

*tion itself it should be noted in the present context

—
15 a government- owned 1nstrumenta11ty

i ° <

V} M ._ S , . ,4‘.\.
. ' SECTION III

THE FEDERAL PIPELINE AUTHORITY .

.

(i) In$roductlon - e S L

The Federal. Ptpeltne AuthorttyKAct 1973(70)
dlffers from all Statevplpellne leglslatlon in a number s
of 1mportant respects relatlng to both the form of the

'Act 1tse1f and the events ‘leading to,1ts enactment one

kg
L}

,Qf the mos_/lmportant of these,rln the context of the

present study, is the fact that alone of all the Austra—

\nian Acts, it was enacted malnly as the result of a con-

sc1ous pollcy dec151on to enter the field of p1pe11ne S 4?.
regulatlon rather than as a permissive means of enabilng

or encodraglng p;pellne constructlon

AN —
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It was noted eanller(71) thatrmost-of the Ausj

trallan p1pe11ne leglslatlon was enacted as a means of -

1
i .

perm;ttlng the constructlon of plpellnes. The State Acts

)
'were Submltted in c1rcumstances.1n whlch partlcular pipe--
I S
11ne prOJects were belng ﬁebated and although usually e

-couched in terms of general appllcatlon, they were nee-~

eSSary to permlt the constructlon of thosa prrtlcular

p1pe11nes Federal leglslatlon, howevero was not neces-

-

sary to permlt the constructlon of any p1pe11nes even

1nterstate plpellnes, although it would: be de51ra§1e to

cbordlnate-them; e o DR S

The 51gn1f1cance ‘Of . thls feature of the Act is®

.

twofold. Flrst it suggests a Federal Government pollcy

K

/'\ .
for the. development;of 011 and gas p1pe11nes on a natlon-f

al basis. Secondly} it suggests that, at least 1n the
: A -

3 view of the Federal government, such a pollcy would not

be implemented through State mechanlsms and it mlght

therefore, reasonably be supposed that the pollcy is dif-?

.ferent_from, 1f not necessarlly opposed to 'State“policies.

These con51derat10ns, in turn ra1se the poss-
.1b111ty of future const1tut10na1 confllcts over the extent
of federal Jurl 1ct10n in the area. . ThlS partlculam as-

‘pegt of the regulatlon of 011 and gas plpellnes in -Aus-
: ]

tralia is beyond the ¢erms of reference of the present
= .

study and the followlng dlscu551on will be restrlcted to "’

A‘gn examinatlon of the role of the Federal P1pe11ne Authorlty
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as presently'constituted - It w111 be aSSumed that the

v,

constltutlonal va11d1ty of the Act 1s preserved by Sec—i

tlon 13(2) thereof (72) N ji N : ~\' | ~ :t.‘;u' R b

N »

= e
.

v R <

‘.- (ii) = The EStablishment of the Au‘thori‘ty'

s

The 11ke11hood of 1nterstate 01l and gas plpe-

ce

'.11nes belng constructed in Australla arose soon after
the large dlscoverles of natural gas were ‘made 1n Bass‘
- Strait in 1965. The obv1ous market for,these reserves . ) Ea

,was the Melbourne area but the potent1a1 addltxon of the

v g

‘Sydney market wa@ drscussed almost 1mmed1ate1y and actlve
-”negotlatlons W1fh ‘the producers were pursued by the Aus-
mtrallan Gasllght Company as Sydney's maJor town gas;sup-

‘pller ‘

Throughout most of the perlod of thfse negotla-d

[l
-

tions, which were ultlmately frultless in any event the

Federal Government . malntalned a: relatlvely low pnoflle B ’Tf

ang certalnly,_made no leglslatlve moves w1th respect

to the regulatlon ‘of, 011 and gas p1pe11nes “ In 1967 the .

8

: New South Wales Government introduced the Ptpelznes,Act (73)
obvigu%?? 1n ant1c1patlon of the connectlon of the Sydney B -

markes to the Bass Stralt reserves, as’ the State had at
. (

‘the tlme ; and 1ndeed anne of the malnland States st111

-has - no 1nd1genous supplles of 0il or gas’ whlch mlght have

~

~vprompted thls actlon V1ctor1a had adready enacted 1ts;

. own Ptpelznes Act,( ) and. establlshed the V1ctor1an Plpe-

Pre ) \\__\-\
o . . . . -



lines Commission,

-South Australla It‘was not'untll after thersuccessful'

(75) and it appeared that the regulatlon-l

~

of any 1r1trstate plpellne would be left to the operatlon.

»

of these en.ctments\” - ' : ¢

The Federal Government d1d howeve}//enter the

c

'plcture as the negotlatlons to connect -the Bass Stralt'

<

_;eserves to Sydney reached thelr ‘climax towards the end g

of 1969 but its’ 1nvolvement egtended ma1n1y to thgfquesa

tlon of fedepaT financing of the prOJect and rqute selec-,

212,

tlon and not to .the broader questlon of federal control

o

of 1nterstate p1pe11nes It may well be that 1t 1ntended

to’ 1eg151ate on the matter/and that the b1tter dlSpute(76)
" over - 1ts handllng of the 1ssue caused it to retreat. What-

.ever’ the reason no leglslatlon was presented to Parllament.

\ .

' The negotlatlons in fact proved abortlve appar-

ently Cue to the 1nab111ty of the. partles tQ\agree on

prlce and attentlon soon shlfted to the potentlal supplf’l

of the Sydney market from the Gldgealpa Moomba flelds in

completlon of these later: negotlatlons that any federalfh
R :

leglslatlon appeared There had of‘course been a '

‘change of Federal Government in the meantlme ' ; u}

However, before turnlng to a con51derat10n of
the legislation, it is 1nterest1ng to reflect upon the

role of the Federal Government in the negotlatlons to

supply Sydney from the Bass Stra1t reserves. There can

be- llttle doubt that the absence of a federal presence

: . : ¢
;g
SRR "
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“from the, negotiationsﬂcontributed'to their'failure Thls

<

is ndt to say that the Bass Stralt f1e1ds should necess -
o ~

arily- hake been connected with the Sxdney market but the ‘
fact that the negotlatlons were left largely to the pro- |
ducing and marketing companies and to two State Governments' | -
with competing interests, icaused a delay of some years in

2

_the supply of'the Sydney market

The episode eSt&hllﬁhﬁd_elearlx_the_need fora—

-

federal presence in the regulat1on of 1nterstate trade in
og} and gas, ‘a need wh1ch was further empha51zed by the

‘Report of the Senate Select Commlttee on Offshore Petro-

(77)

‘leum Resources in 1971 The Committee reported (78)f

T 81104 The Commlttee con51ders that,
if a need for a network of 1nterstate
Pipelines is estabf&shed the Govern-
ment(should consider the re-establish-
mehtw f,the Inter-State Commission em- "
powered to regulate the interstate ' ' .
transportation of oil and gas.. The '
Commltteevso recommends : s

- L3
8.105 Finally, the Committee believes
that e form of federal control of a \
resoMrce as important to Australia as '
'pe*roleum both economically and for k .
deZence purposes, is des\irable. ' The L
Committee. accordingly recommends that
the advisory. authorlty recomménded to
be established in Chapter VII, System
of Administration, be also empowered
Lto.recommend the appropriate methods r .

. of trangportation for petroleum and be

" empowered to arbitrate in disputes over.
the transmission 1nterstate of petroleum
products o _ : _ g

A ‘reading of the Pipeline Authority Jct(79)'miéht suggest
that the‘goiérnment chose tovcombine, in the Pipeline

R 0

13
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Authority itself, the two functions recommendedvrespect-
» .
,1Ve1y for a. rev1ved Inter-State Comm1551on and the advis-

ory authorlty. However, the subsequent establlshment 0?

the_national Petroleum and Minerals'Authority(Bo)'suggegts
. <

that_therplpellne Authorlty 1s 1ntended to serve ‘as’ only

~

-

dne part of the federal regulatlon of oll and gas and

1] ..
p1pe11nes for-the conveyance thereof. The GoVernment also

'proposes to establish a natlonal Fuelhand Energy Commls-

.snbn Whlch will prepare a system of energy budgetlng to
‘ensure the'optimum utilizatieh-of available energy‘resour—‘ —
ces. The Commission Will be representative of coal, pet-. //’

. roleum, nuclear, hydro electric and solar energy Tesour -

‘ces. (81)

 (iii) The Act~

Before con51der1ng the particular functlons of

W

the P1pe11ne Authorlty, it must be noted that the opera—

3

ation of the Act extendS’to ”petroleum", whlch is widely

defined to meaniany naturalfy occurring ﬁydrocarbon
~— ‘ ‘
wheth'er gaseous 11qu1d or solid, or aéy hydrocﬁrbon pro—

(82)

duced by refining. Clecrly, therefore, it extends

‘to both oil and gas, unlike the,legielation establishing

. the South Australian andvformer Victorian authorities,(gs)'

B

ThisAwide definition of substances over which the Authority

has jurisdiction is not difficult toiexplain in view of
s : : .
its intended'role‘beyond the mere construction and operation-

S ' Lo



of pipelines‘but,:when cgnsidEred in the contéxt of par--
ticular funétions of the Authority, makes it extremely
difficult to identify just what that role will emerge to

be.

I

The functions of tht Authority are: (8%4)

~ .

-(a) to construct pipelines for the con-
veyance of petroleum recovered from
Australian petroleum pools to centres
of population and points of export :
with a view to the establishment of e
2 ' a national intqgggtgqmizitem.of such
' pipelines, "and to maintain and oper-
ate those pipelines; ' :
(b) to convey, through the pipes oper-
- ated by the Authority, petroleum
belonging to the Authority or to
"other persons; : ’

(c) to buy and sell petroleum, whether
in Australia or elsewhere; '
» : . ) :
(d) to ensure continuity of supplies of
natural gas, that is free from im-
‘purities; ' ' A )

(e) to -ensure that natural gas supplied
* by the Authority is available at a ..
gate-valve delivery price that. is, . X
at all times,uniform throughout Aus- y
tralia, after making due allowances
for differences in the calorific
values of natural. gas obtained from

different sources;

% (£f) to ensure that condensate, petroleum-
’ gas and other substances derived from
natural gas'are'retainedfandvprocessed
in, Australia in order that they may be
available to augment supplies of motor
spirit- and similar fuels obtained from
indigenous sources; and -

(g) to secuie, contral and retain reserves
’ of petroleum adeduate to meet the long
term needé&of}th¢ Australian people,

¥
-
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and the: Authorlty shall carry on buSl- oo L -
ness for the purposes of performing . -
\ those functlons - : :
It i’s apparent 1mmedlately from this section that ‘the Auth-
orlty 1s not so much a p1pe11ne authorlty concerned pr1—
mar11y w1th the transm1551on of 0il or gas but rather is’
a. natlonal petroleum trading company es;abl:shed w1th a.
Statutory objects clause
Viewed in th1s light, a fundamental cr1t1c1sm
"of the Act is to be found in the fact that it- nelther ar-
tlculates any but general cr1ter1a in accordance with
whlch the Authorlty is to pursue ltS obJectlves ‘nor does
it prov1de any real sanctions by wh1ch 1nterference w1th
the pursult of these obJectlves might be prevented
f _ - So far as the p1pe11ne related functlons of the -
Authorlty are concerned these cr1t1c1sms may. be of less
valthough/étill real, signlflcance In ré&atlon to any ' -
decision, for examnle to constructva partlcular p1pe11ne ' o
_the Authorlty is no more, but no less handlcapped than
is, for example, the Natural Gas P1pe11nes Authorlty of
‘South Australla by v1rtue of the absence from the latter s
enabllng leglslatlon of any statement - of cr1ter1a . (85) ‘At-
.least there are the stated cr1ter1a of establlshlng a.
-”natlonal integrated s.stem” and ensur1ng a unlform de-

>

11very prlce for natural gas. - - .

I

j The absence of any sanctions is 51m11ar ‘to the.

position of the South Australlan Authorlty and may, in



relation tq;the construction of any‘particular Pipeline,
be-irrelevant: asla decision. by the Authorlty to construct
Athe pipeline would probably exclude any competltlve p1pe—
11ne Fhrthermore the "political clout” of the Authorltyt
would be 51gn1f1cant in this context as witness the fact
that 1t apparently experlenced no difficulty in its take-‘
‘over‘of East Australlan Plpellne Corporatlon the subsid—
“dary of- Australlan Gas nght Co. wh1ch had contracted for
constructlon of the. Gldgealpa Moamba\to Sydney gas’ 11ne
before the establlshment of- the Authorlty
’ However, the cr1t1c1sm is fundamental to certaln
other‘aspects of the Authorlty s functlons under sectlon
13(1), partlcularly 1ts role in relatlon to: exports and
in Telation to securlng reserves for. ”the long term needs
of the Australlan people'. The balancingiof interests
, between'retalning long term reservescand permlttlng ex- -
ports is a difficult enough task at the best of times, |
as the experience of the Canadlan Nat10na1 Energy -Board
has demonstrated (86) When this is to be performed in
the absence of any‘stated crlterla, it is even more com” -
. plex. What for example, are the long term needs Hf the
oAustrallan people for petroleum reserves and how is the
Authorlty to secure, control and. retaln such reserves f,;
merely by carrylng on bu51ness rather than regulatlng theL
act1v1t1es of petroleunm producers other pipeline compan#

1es»and market1ng companies? Indeed, when section 13(1)



_is'read as indicatiné.that‘the functions of'the Authority,
inter olia, are to carry on bu51ness for the’ purposes of
constructlng plpellnes to Foints of export and to sell (as
well as buy) petroleum in Australla or eZsewhere,vlt sug-
'gests that the Authorlty 15 &oomed to fallure 1n the exe-
cutlon of its respon51b111ty to protect the long term
needs of the Australlan people.(87)

| | .1t may be that c0nst1tut10na1 coh51derat10ns e@j
were partly respon51b1e for the framlng of section 13(1)

~in this form, partlcularly 1n view of the rellance in

sectlon 13(2) on the leglslatlve power of the Commonwealth

with respect to trad1ng corporatlons as a const1tut10na1

foundatlon for the Act However,.there can be no doubt
about the power of the CommonwealtL w1th-respect to the
control of exports and 1t is»submitted therefore that
~ this functlon of the Authorlty ought to have ‘been carved
out’ and dealt w1th separately by means of leglslatlon of
general appllcatlon regulatlng exports of petroleum from‘
Australla. A tradlng company W1th Jurladlctlon only over
petroleum resources in whlch 1t 1n fact trades is not an
adequate mechanism for the protectlon of the country s
long term meeds |

However, it may be too early in the hlstory of
the Authorlty to be conc1u51ve on these matters as much

may depend on the role whlch it developes for itself In

thlS connectlon it should be noted that as“recently as

.

(3
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Jnne, 1974 it Was reported that Plans for a national p1pe-'

‘line grld across the country "have,not gone much further
than the.talking'stagel”(sg) Furthermore if the Authorlty

" is successful in negotlatlng for the purchase of the pro—

duction of new fields, as its negotlatlons w1th the Wood—

ol
side- Burmah consortium for the purchase of natural gas-

219,

\ I
from fLelds_on the northwestern Continental Shelf( : ,would~

o

suggest it might be, theén it may secure de facto control-of

the. d15p051t10n of the - ‘country's petroleum resources. - But
even in this event 1t is submltted that it will contlnue
%o be handlcapped by the absence of any detailed statement
of cr1ter1a 1n accorda ce. w1th whlch it is to exerc1sé’%uch

7
The event,al ‘role of the Authorlty will #glso

‘control.

depend in no small measure on how»lts operatlons sit with
the ~policles of the several State Governments It was

0)

noted ear.l;l,er(9 that the exp101tat1on of Australla s -
;petroleum reserves will not necqssarlly 1nv01ve the con-
struction of 1nterstate pipelines as there are large pop-
ulatlon centres - in edch of the States which- has such re-
serves unlike the position in Canada and tova lesser
extent the United States of Amerlca, where the,larger mar-
.kets are located at cons1derable dlstances from petroleum
reserves Whatever the plans of the Federal Government

to pursue the development of a natronal integrated systenm

of pipelines, the primary jurisdiction with respect to



R

’;;s**

c1u51on of fedefal JuqiSdictlon w1th rﬁspect t

el

0 M
trade and commerce. Aswa trad;ng corporatlon7
. q, z - .

‘ @f %@t&ew S‘tates by v1rtue pf thelr .

ownership of pet??leum resources . (91) To the extent thﬁk

be subJect to the contro
the functions of the Authority are rested constltutlonally ;5 ,
on the power of the Commonwealth w1th respect to 1nter— o ¥
state trade a;o commerce, they-could not by deflnltlon‘

be exerc1sed 50 as to curta11 the regulatory power of the ' "1
States with respect to intrastate pipelines, or reserves- |
of o0il or gas owhed‘hy‘the States.

' In summary, the Authority - eonstituted,-as-it
f@; as a statutory‘trading corporatioa(92) with~poﬁerAto
bpy-and sell, but not to compulsorlly acoulre hydrocar-'
bons - will have to get o0il or gas 1nto 1nterstate tradep
and commerce before the full potentlal of 1ts managerial
role mlght be fulfllled. In attempting to do this, it
will apparently be subJect to some extent to the control
of the States through their own plpeline legislatioh,(93)
Thus».lt might be concluded'u@at'the prrmary 5urisdiction
with respect to oil and gas pipelines in Australia wrll
continue to reside with the States unless and uhtii the

> A . ) ) ) . N

Authority is able to establish its national‘integrated* . S



X
systen. Whether it will be able to do so is far from
being 1nev1table
‘Finally, the position of the Authority in rela-
tion to the- regulation of pr1c1ng should be dlscussed by )
way of comparlson with the earller examination of thev
4South Australlan Natural Gas Plpellnes Authorlty 1nuthis~_ o

v respect. (94)

It will be recalled that the 1eg151at1on
establlshlng that Authorlty appeared to be deficient in
'dts fallure to clarlfy the extent to wh1ch the Authorlty
was 1ntended to act as a revenue ralslng mechanlsm -

The p051t10n is clearer under the Federal Act
1n a number of respects Flrst the Authority spec1f1c— ST
ally has Power to buy and sell hydrocarbons(gs) and, there-
’fore can be expected to play a maJor role in determlnlng |
.'prlces at 'least for those hydrocarbons Whlch‘lt ‘in fact
buys and sells Furthermore, the Authorlty 1s under a.
spec1f1c statutory duty to ensure that natural gas- supp—
lied by the Authorlty 1s avallable at ‘a unlform pr1ce' )
throughout Australla (96) Although restr1cted to natural
‘gas’ohly, this duty clearly contemplates a pr1ce adJust-
ment role for the Authorlty Howexer its restrrctibn

of necessrty, ‘to natural gas "supplled by the Authorlty”

recognlzes the 1nherent 11m1tat10ns of the Authorlty 1n_

this respect Finally, the Augho 1ty is- under a spec1f1c(

duty to "pursue a policy d1 ected ;owards securlng reven_e
>, TR

i
suff1c1ent to meet all- its expend)ture properly chargeable

to revenue".(97)



However, although this greater clarlty may ass-'

1st the Authorlty to some eéxtent in its role of price de-

LY

termlnatlon it is agaln subJect to the. 11m1tat10n that 1t
is only ‘with respect to such petroleum as the Authority

in fact buys and sells that its 1mpact W111 be felt The

222,

eActwcertaJnly“does_not eﬁ%&bllﬁh“&n“’gcneral federal- con—'

‘=
trol of petroleum prlclng, even for petroleum in inter-

state trade and commercag

Y

/( .’.
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Act No. 42.0f 1973

. On July 1, 1971. e~ s
;See'fufther, infra, at ;§;\;08—9.; o :

‘Act'No§'7477‘of-1966; rebealedwby the Gas and Fuel .-
Corporation (Pipelings.) Aet 1971, Act No. 8122 of
1971. _ N S '

See further, infra, at pp. 208-9. . S Nfaﬁx\\\\ ;f
5 , _ . 285

~Act No. 3 of 1967.

See furﬁher,‘infra, at- pp..203-4,

-

See further, infra, at p. 205.

,

See Chapter 1V, éectipn v, shpra,'at.pp.~13516g

Seevfurther; infrae at pp.'209-11. R
The benefits have been discussed, Chapter~ 1V, Seétion
IV, supra, at pp. 135-6. ~ v o G '

ee, for example, the comments in-the Parliamentary .
Debates on.the Natural Gas Pipelines Authority Act,> .

. Skprq n. '3, Parliamentary Debates of South 'Australia,- -

£5lative Council (hereinafter abbréviated as P.D.S.

A.,°L.C.), March 15, 1967, at p.. 3674, per the Hon.

~.Sir Arthur Rymill; Parliamentary Debates of South

Australia, House of Assembly (hereinafter abbrevjated
as P.D.S.A., H.A.), March 7, 1967, at p. 3475, per
Mr. Jennings. - ST

Parliamentary Paper No. 102 (South Australia); Fin-
ance for a Natural Gas. Pipeline in South jAustralia,
(1966). . ' ' - \ '

Id., at ﬁb. 5-7. See supra n. 11. \

Id.,; at p. 9, emphasis added. Although t 'original o

submission was for a direct loan from the Common- *
wealth, the subsequent agreement between yhe two.
Governments provided that the Commonwealth would sup-
port-an application. by the ‘State to the A stralian .’
Loan Council and would provide bridging finanece.

See, Agreement between the Commonwealth of Australia
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(26) Suprd 'n. 3, section 10(1) (d) .simply provides that the.

. Authority may "make such charges. and ippose such fees

s for the conveyance or delivery of natural gas 6r any . .
'derivative.thereof-through'ény,such pipeline as. it oY
may, .with the approval of the Minister, determine,

.Authority may’, ‘or may be required to, ‘make payments o
out of any. profi $, with the: approval of the Treasur- . ‘-
er, to the Electfricity Trust of South Australia, the -

© (27) Id., sections 15(3) and (4) ‘simply provide that the

South Australian Gas Gompany and "any other like
authority approved :for the purpose' by the Minister".

" See further, infra, at-pp. 201-3. . - o c

(28)-Shpraf“i 3??§ectioﬂgﬁrz); i-Q ."T1:?; N V»A |
(29)-15;;,séction‘4(4).jﬁzl, R ) o "_" ,‘; )
"(30):Sup?g;¢§}‘pé} 192 ot Weg. a " ) %;i . .
(31j#éqpra-g_f3j‘éecf%on.4(4?Id).. f,:' o | |

(32} Id.,fégctéoh é(;);iémphasis added.-?_;v o 4-[-'. -

((33) Id., section"13. Seefurther, Chapter VII, infra, at
’ Pp. 235-7. ot s B

Sir , P4D.S.A., H.A., R
March 8, 1967, at pp. 3535-6: ""Th “amendment "ensures.
that licences will be‘granted unless reason exi%ts .
whY{thﬁy should not bs& granted. The legi#lation should
be,édmgpistered on the basis that thecpjfbeline dguthor-
ity is defined as a common carrier. } -years’tq‘cogf

‘_(34) Per the Hon. Sir:Tﬁomaé.Playfofd,

there is not ﬁhe slightestldoubt that there will not ‘fﬁf’j
~ be two but many producerSKOf'hatural_gas...\.T-A. C

(SSJ‘Sup}a q&,éﬁ Seét%&n fO(l),':.'

‘(36)LSeqléupra;'at pp.‘19011¢g

‘ : v : - z
(37) Supra n. 3, section 10(1). :
N . ;//. I Co o . v . . - « o

(38)58ygra,hat p. 193.

"(39) See generally, Chapter IV, Section II, supr&, at PP..
113-4. : s - - o

- R . . . . . . ‘. o
(40) "It is not intended that, in the ordinary course; the
- authority wolild exercise any of the powers referred
to in those paragraphs. However, the situation could
arise when ‘some such attion may be necessary to N



protect the.interests of the authority and to -nsure
- that the assets gf the authority are protected and
used ingthe best. interests of the public'".” Per the
.. Hon. Frank Walsh, Premier, P.D.S.A., H.A., February
b 28, 1967, at p. 3278, What "situation" was not sug-
gested and, indeed,-is difficult to imagine. ' o

. (41) Annual Report of the Natural Gas Pipelines Authority..
- of South Australia, 1968, at p. 2, emphasis added. -
The statement was repeated in the AnnuaZ,Repor@ of
the Autho;i;yﬁfer;970.- i} . o y

(42) Supra n. 3. ' .

(43) Supra, at p. 192.

(4@) "I agree that it is propér that rebates, if any,
should be made, but I believe.thpt they should be
made on an equitable basis to a1l consumers, and

not merely one or two... . A like  authority would
~be one authorized by Act of Par}iam%gt; and it could
not mean anything else. That means that the company

at Angaston, which is cited as being a.user of the
gas, could not in my view, under this clause, bene-
fit from any of the rebates made out of the profits
of the pipeline authority. I hope hundreds of other
'organizatioqé will be users of natural gas, some of
them small and deserving every bit of help that
Parliament can give them. They for their part will
be obliged to g0 to the producer and endeavour to
negotiate a:contract for supply. At that point such:
organizations will be at a disadvantage in regard to
the larger consumer, and will undoubtedly pay a '
higher price. “However, ‘they are contributing to the -
use of the pipeline ,and, therefore, to any profits
‘the authority may make, but they are not entitled to
a rebate. In other words, :the authority's profits--
are obtained from every chsumer of natural gas.but
are rebated only to two dﬁiﬁhree. ‘The small man will
-be loaded fgr the benefit of the big consumer. There
is no reason why the clause should be restricted.
- Every person who congyégﬁs-with the authority for the
. transmission or conveypance of the gas to any -partic-
' ogﬁshouid be'eqtiplgd to a
Pro rata benefit out Bf any profits made.'" Per the
Hon.;G.G. Pearson, P,D.S.A., H.A., March 7, 1967,
at pR 3453. : o v

g

p : . - :
Q'the”prﬁdutefs;ﬂpeihi—saﬁtos,
alian Gas Company, provides for
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(47)

(48)
‘149)

- (50).

(51)

(52)

(53)

‘Act Not 8122,

The.Journai‘af Indﬁstry; Natural Gas Issue, NOVemBer
1969, at pp. 5-¢. B I :

Shpra‘n.'S, section I3,

Supra n. 33,

The Commissionvcoﬁmeqced Qperations'oﬁ‘Mérch 1, 1967,
and.ceased on Julyﬂl,}1971. . i

I
-

The Gas and Fuei Corporation (Pipelines) det 1971,

Hetherington, The. Orderly Development of Petroleum
in Victoria, a Report to the Premier. of Victoria,
March, 1966. :

Supra, at p. 190,

there to be more than one.gas'purchaserbpf Victorian
gas." Ioe. eit.), Supra n. 50, at PP . 1}-5 to 11-6.

"The Go#ernment reigcted the notion of a private pipe-
line Organizatien which was Dr. Hetherington’s#gecom—

mendation for.twb'compelling reasons. The first was -

that all the €xpert advice and experience fron over-
seas indicaterthAp if the full potential market of
natural gas is.to be.achieved,'it has to. be trans-
ported to the;ﬁonsumer at the lowest possible pPrice.
The second reason is that in"most‘countries public -
utilities;operate under some form of regulation. In
Australia, on:the other hand, we have tended to
adopt a different fornm of control, the formation of
Semi-governmental authorities oberating under Acts
of Parliament responsible to a Minister angd super -
vised by Parliament. . There are more than 100 such

a preferable form of organization to Private pipe-.
line companies." Per the Hon. R.J. Hamer, Minister
for Local“GdVernment,~Victorian Parliaméntary'Debatcs,

Legislative Councill(herqinafter abbreviated as V.P.'"D,,

L.C.), November 23, 1966, at PpP. 2022-23. . ;

oW



(54)

(55)

17, 1966, at p. ?ffg.

- (56)
(57)
(58)

(59)

(60)
(1)

(62)

(63)

(64)

N

Supra n. 1, section 11. R : - o

Victorian'Parliamentary éBates, House of-Assembly
(hereinafter abbreviated as VWP.D.,H.A.), November

Supra n. 1, section 2.

Loc. cit,, gupra n. 55

M

Chapter ‘IT, Section IT(i), supra, at p. 20.

Per G.0. Reid, V.P.D., H.A., October 25, 1966, at’
Bp. 1215-16. s , ‘

V.P.D., H.A., November 17, 1966, at p. 1899,

Supra n. 1, section 11(5). ' ) ~
o . -

See Chapter IV, Section ITI(ii), 8upra,pp. 120-1 and
infra n. 63, . :

-The Hon. R.J. Hamer, V.P.D., L.C., November 23, 1966,
at p. 2024. On the role %of the supply Qf natural gas.
in pursuing a policy of 3ééentralization generally,
gee also the following comments: V.P.D., H.
emberyl6;31966, at pp. 1822-3; V.P.D., L.C., Novem-
ber 29, 1966, at pp. 2256, 2258. - ¢

""We do not know to what group or groups the Pipelines

.Commission will sell directly but if, as had been

~ hinted in the Hetherington Report and by “Warious Te-
marks in the Press, the Commission has the right to

sell to the large industries of’ this State, then the

. Gas and Fuel Corporation is to be deprived of this

(65)

will have'to pay more for their gas to offset the
subsequent loss to the [Ga$ and Fuel] Corporation.™
Per the Hon. I.R. Cathie, V.P.D., L.C., November 29,
1966, at p. 2242, o ' » ‘

most lucrative market de»gon;equently householders

i

The-Hetherington Report, suprqg n, 50, at PP. 6-6 to
6-7, commented on the-subject as follows: "Certainly
within their areas of reticulation the gas distrib- o
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e <
-

Ny léfgé'inaust;iés ;equiring a gas supply... The ques-

tien arises as to whether such industries can best

- be supplied by a distribution company or the trunk

Pipeline... 'In the United States third party trunk
Pipelines make diréct sales. Such,directfsaleS-are
les’s common in’Canqda.‘ In the United States direct .

‘:df’attempting to allocate costs. between regulated

and unregulated sales. .To say the least‘the_prin—
ciple' of direct*sales in ‘the United States has

created a long'Standingﬂcontroversy.'

Sales of fuel fO'large industries‘require special
considerations for éach industry . and it could be

~argued that a ggs distributor might not be able to

obtain induStriaL.business‘or,indﬁcé the location _
of a:inew industry through not being able to provide
gas on terms-desired by the customer L 'der a system
of uniform rate schedule<. There is no basic rea-
son why a gas dist:ibuticn'company should not sell
industrial ‘gas undgr_indlvidual‘éontracts-(as ver-
sus uniform rate séhedulesgujUSt:aS'a trunk pipeline

. would do, particularly if saleswere subject to

ter of Fuel ' and Power in

- (66)

" (67)

.2260.

_'(63),

t69)

approval. . Gas distributors in-Alberta are doing
just this in order to capture’ industrial markets'and
tOjinduce newéindustry to-Jocate in the Province.

.

ManyrfactorS'are,fnvojﬁgd in ihisuconsideration and
it might be well to leave .the handling of direct in-

dustria] sales Subject'fo:thevapproval‘of the Minis—

€ach: specific instance."

N

Supra;. at PP. 201-3.

See; for‘example,'thé tqmﬁehts~bf the Hgn. P.V.
Felthan, VzP.D.,'L.C.,;November 29, 1966, at P.
Act No. 8057 of ‘1970, o

The reasons were?rgcentiy"élabo;atéd uﬁqn és fd11ows:‘

'_Ulf’ It had always‘beeh;a”ibng term:quéctive of the
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. b ‘fl
Victorian Government fSr the Corporation.to .be
established in its originally intended Torm
i.e. the sole distributor of gas throughout Vic-
toria. 1In 1966 the Corporation was not ready
to assume ‘the responsibility of building,a major
gas.trunkline'in’Victoria'for the development of
natural gas. However by 1971 the position had
-thanged considerably and the Corporation, with: .

. changes of’ structure and management, together é
n

~'¥i£@fe*pe?tise'gained,'waslby then in a positi
“te take over the whole distribution of natural
gas in.the State. S n

‘The separate gas transmission tariffs. which
attain when there are more than one pipeline
system operating in a state can often mitigate
against the finalisation of contracts for bulk
supplies of industrial gas such as to cement
works, alumina smelters, “iron foundries etc.
For this reason it was felt that-the transmis-
sionecost of gas should become an integral part
of tlhie contract price and this was better able
to be -achieved by a single organisation than
-several separate ones. This course has proven
to be true in practice and the Corporation has
 Proved to be a very successful marketer of nat-
ural gas with over a 30% annual sales growth
factor occurring during the past five years.

3.

Administratively it was éonsidered'that a Pipe-
lines Commission, being only a small organisa-
tion and without the expertise of marketing and
servicing, was not really necessary and that the
overall role of gas distribution and marketing
‘could .be best achieved by a single authority .
which the State had already established for the
purpose.' Letter to the candidate from M.A.
Stratton, Executive Officer, Victorian Ministry"
of Fuel and Power, December 6, 1974.

(70) Supra n. 4.

(71) Chapter IV, Section II, supra, at pPp. 108-9.

(72) Supra n. 4. The section is in the following terms:
"The Authority may perform its functions to the ex-
tent that they are not in excess of the functions

- that may be conferred on the Authority by virtue of
any of the legislative powers of the Commonwealth,

~including the power of the Parliament to make laws
with respect to trading corporations formed within
the limits of the Commonwealth and, in particular,

'230.
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may perform its functions -
g i
(a) in a Territory;

(b) by way of, or so as to facilitate, trade- and
commerce with other countries, among the States,’
between territories or between a Territory.and
a State; ) ‘ ' v '

(c) for the purpose of ensuring the availability,
" where. a state of war, or danger of war, exists,
. of petroleum in each State and Territory for
-use for the purposes of the defence of Australia;
(d) in respect of matters incidental or related to
© the performance of its functions in accordance = -
yﬁgithqupqgraph (a), (b) or (c)." : ‘

(73) Act.No.. 90 of 1967.
(74) Act No. 7541 of 1967,
(75) Supra, at pp. 203 et seq.

(76) Typical of Press comment at the time was the follow-

- ing editorial in the Sun, December 31, 1969: '"Did v
Mr. Gorton ‘learn anything from his Government's near- .
defeat two months -ago? .If he did he has forgotten
it already. - It is hard to imagine more hamfisted
.unwarranted interference than the Commonwealth's in-
trusion into the proposed route of the Melbourne-
Sydney natural gas line. The route is the exclusive
business of the States of Victoria and New South
Wales. Yet even without consulting the States a
Federal Minister announces the Commonwealth would
not subsidise the greater cost of an inland route. .
‘Not .only have the States not chosen a route but they

~

did not request a Commonwealth subsidy. To complete,
the insult the announcement came from a Minister who
has nothing to do with fuel and power in the Common-
wealth field. 1In tramping over the States on the

- Pipeline route the Commonwealth Government is tramp-
-ing on its own windpipe. Someone should have given
the Commonwealth its very own pipeline for Christmas
- a pipeline to the people." :

~

(77) Off—Shoré'Petroleum Resources, the Report of the Sen-
- ate Select Committee on Off—Shore Petroleum Resources,
1971. _ o : R



(78) Id., at p. 296. The Inter-State Commission reférred
~ to in the recommendation was modelled on the U.S.
Interstate Commerce Commission. Its demise, after
a High Court decision in 1915 limiting its powers to
adjudicating matters of fact, is discussed in the
Senate Report, supra n. 77, at pp. 291-5. '

(79) Supra n. 4.

. (80) The Petroleum and Minerals Authority Act 1973, Act
No. 43 of 1974, assented to on August 8, 1974, app-
ears to confuse the role of the Pipeline Authority
as it empowers the Petroleum and Minerals Authority,
inter alia, to buy and sell and to transport hydro-
carbons. See section 6. v .

(81) Letter to.the candidate from R.N. Townsend, Acting
- Secretary, Commonwealth Department of Minerals and
- Energy, September 18, 1974. ‘ .

(82) Supra n. 4, section 3(1).

(83) Supra at pp. 187-8. Indeed, the definition appears
-~ to extend even?to coal. However, what was probably
-~ an unintended limitation to the definition appears :
i\tthave‘beenlimposed by .part of the wording of para- .
graph (d) of the definition of petroleum in sectdon
31y It defines petroleum to mean "any hydrocarbon
or mixture of hydrocarbons produced by the refining
of a substance referred to in paragraph (a), (b) or
(c)." One non-hydrocarbon "substance" referred to
- in paragraph (c¢) is hydrogen sulphide. Sulphur, al-
though produced by the refining of this "substance",
~is not '"any hydrocarbon" and, therefore, would  appear
to be beyond the powers of the Authority. '

~(84) Supra n. 4, section 13(1).
(85) Supra, at p. 198.

(86) See, for example, McDougall, The Canadian National
Energy Board: Economic Jurisprudence in the National
Interest or Symbolic Reassurance?, 11 Alta. L. Rev.
327 (1973). . R '

(87) This criticiﬁm is given added cogency by some of the -
comments in the Parliamentary Debates on the legisla- - ¥
~tion suggesting a liberal export policy. See for.
—————eXxample, per_Mr.,%erin, Commonwealth Parliamentary
\Debgtes,‘Houseuqf Representatives, May 16, 1973, at
pP. 2191: . "It gsdtclear that Australia and Canada
will be heavily“involved in the requirements of the -



88y
(89)
- (90),

(91)

(92)

(93)
(94)

(95)

(96)

(97)

The’Oil and Gas Journal, Jugello, 1974, at p. 106.
1d. |
Chapter IV, Section II,rsupra, at pp. 110-11.

In Huddart Parker g Co. Pty. Ltd. v, Moorehead, (1908)
8 C.L.R. 330, at P.- 413, Higgins J. described the
power of the Commonwealth‘withvrespect to "Foreign
Corporations, and trading or financial corporations
formed within the limits of ‘the Commonwealth", under
section 51 (xx) of the Australian Constitution, in
the following terms: "There is power in sub-section
(i) to .make laws 'with respect to' a certain number
of actions and transactions - interstate and foreign
trade. There is power under subsection-[xx)fto make
laws 'with respect to' certain actors - to wit”-¢or—‘
porations, - TheyFederalearlihment has no power, in
regulating the actors, to Tegulate, in ‘whole or in
part, transactions which do not belong to inter-State
or foreign trade," - ' t

Supra, at p. 216.
Supra n. 91,

. ) ‘ . . . : “
Supra, at p. 192, - - v o -
Supra n. 4, secfion'l3(1)(€). See supra, at pp. 214
et seq. ‘ N

Id., section'13(1)(e). See supfa;:at P. 216.

Id., section 28, Undér’sectioﬁ 30(2), any profits
are to be applied in' such manner as the Minister,

"with the concurrence . -of the Treasurer,,determines.

o

233,



CHAPTER "VII

COMMON CARRIER PROVISIONS

It w111.be apparent from the dlscu551on in the
precedlng two Chapters that 11tt1e attentlon has been paid
in the Australlan p1pe11ne legislation to- deallng with |
many of. the abuses demonstrated in the Amerlcan experlen—

( )

ce. Some features of the leglslatlon may be regarded
" as belng concerned 1nd1rettly wlth -those 1ssues, such as,
for example the prov151ons controlllng entry into .the
"pipeline bu51ness in that ‘they could be used to controll
monopollstlc tendenc1es to some extent. "But, w1th one
exceptlon, no prov151on of the legislation confronts
‘directly the 1ssues of denlal of 1ndependent access CZ)\
1nequal;ty of competltlon( ) and.creation of monopolies (4)
The one exception 1s\that all the State p1pe11ne
leglslatlon contains prov151ons de51gned to protect out- .
sider access t» the use of p1pe11ne fac111t1es At the
federal level an attempt toulmpose common carrier status
oh‘-he Pipeline Au horlty was made durlng passage of- the
Act through Parllazknt but was reJected by the Govern—-

(5)

ment, In all cases, it appears that such prov151ons
were seen as the great’ protector of fair play in p1pe11ne
use and - they will, therefore be examlned in some. deta11

5
N}

Ay
- 234 -



A | o 235,

 ———_ SECTION 1
~
T THE STATUTORY PROVISIONS
(i) The Common Carrier Provisions: , ) v e

None of the Acts uncondltlonally 1mposes common
carrler status on pipelines ab tnitio, The Queensland
Petroleum Aets provide that the GGV°rnor in Council may,-‘
at any t1me during the currency nof 3 11cense declare that
such 11cense shall be subject to the éxpress condition
”tha% the 11censee will accept and dlscharge the obliga-
'tlons of a common carrier, and, to that extcnt w111 trans-
port for hire by means of the pipeline concerned petroleum
the property of any other person or persons. n(6) This 'is
the only pProvision in any of the Acts wh1ch uncondltlonal y -
imposes common carrler status but only after order by the
GoVernor. This is not to suggest by any means that the
Provision .is 1neffect1ve by virtue of this fact Indeed
1ts effect may well be to encourage "free" negotlatlon of
1ndependqnt access under threat of hav1ng common carrler
Status imposed, a favourite device in the Alberta petro—v
leum leglslatlon as noted earlier. (7)

The Natural Gas Ptpelznes Authortty Aet of South
-Australia appears, 1n some respects to 1mpose common car-

rler obllgatlons on ‘the Authorlty It prov1des that the

Authorlty shall convey natural gas, or any derlvative ‘_ff'
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nhereof, if required to‘do'so by'anyAproducer, purchaser
Or gas suppller upon such terms and condltlons as are -
agreed upon or, in default of agreement as are determined‘
by the Mlnlster (8 ) However, an 1mportant qua11f1cat10n
is 1ntroduced by virtue of the fact ‘that the Authorlty is

41 i{
only under such obllgatlon "to the extent that it is not

. It is submltted that the effect of thlS 11m1ta—
tion 1s to Statutorily entrench the rights of exlstlng
users of the p1pe11ne to the exclusion of 1ndependent acc- -
ess. In- effect it provides that, the Authorlty shall no't

)

be a common carrier. Presuﬁably, no- partlcular gas plpe-
. ) "Vw.

entered 1nto or, at least, were be1ng negotlated The”lin-
1tat10n to the section .means that all subsequent dlscover—
ers would thereby be precluded from use of the " 11ne - In-

deed the Government virtually admltted as much, despite,.? e

1ts clalms that the prov151ons of section 13 equate the{fﬂ

Authorlty, as far as jis practlcable te a commonuca r1er?

7

' 9
of gas through 1ts plpellne n(10) The Premier sa} (1125W5
’ fi
If add1t10na1 dlscoverles were made x : ¢
between Moomba angd Adelaide, I cannot - é
i

see how any more gas . cOuld be conveyed



if the people already prov1d1ng gas
were keeping the pipe11ne full

;The'Opposition spokesman, justifiably, responded that the

vleglslatlon establlshed th; Authorlty as' a "common carrier
. ’ P4 . . .

¢ -

'for one company” (12}

The former Vlctorlan Plpellnesggomm1551on was
s : . . . ) * . I
under an absolute obligation to act as a common carrier

of hydrocarbons However the present p051t10n‘15

e

" not clear‘ The Act abollshlng the Comm1551on pProvides on-

-

-the one hand that the Gas and Fuel Corporatlon as the

-~

successor to the Comm1551on Jhas 1mposed upon it ”ob11ga—
tions prev1ously 1mposed upon the Comm1551on" (14) On the
other hahd the Vietorian Pzpeltnes Commzsseon Act is re-
“pealed by the same Act (15)

| There is no obllgatlon 1mposed on the federal
Plpellne Authorlty to act as a- common carrier, .During
passage of the Act(1 ) through Parllament the Senate

- i 7
adopted an amendment deemlng the Authorlty to be a common

(1

carrler 7). but this was rejected by the House of Assem-
bly.(lg?. Interestlngly, the proposed amendment even if
.'1t ‘had been- aﬁopted may have been subject to the same

cr1t1c1sm levelled at sectlon 13 of the Natural Gas Pipe-

Zznee Authorzty Act of South Australla(lg) -in- th: it pro-—

ki " S
: .

accept petroleum at'any point on iws Pipelines ”subject to
_thetcapac1ty of its pipelines. ”(20) While these words are

hln no way as detalled as those of the obJectlonable

-
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_limitatibn in" ‘the South Australian Act, they'afy have -
. ) . i tom . & -

raised the question of whether they meant capacity Te-

maining. after eXisting'obiigation; were‘met{‘whichIWOuLd
be minimalxbr non-exiétént,(z})’or tdtal,capacityjin which
§é$e‘thé.§b1igafion wouid require:fafabde;reduction'of .
deliveries under exifting commitments.

~

(ii) . Provisions for Directions to- Convey:

The remaining Acts all contain provisions .for

. o : S . . ot
procedures whereby pipeline operators may be directed to !

carry Qil or natura’l gas in.pa:tiéular cases. For example,
. the Pipelines det of Victoria proyides:(zz)
17.(1) A permittee may enter into an -

agreement with any. person for or in P
relation to the conveying by the per- ’

mittee by means of the pipeline of -

anything belonging to that person-
which is authorized to be/conveyed
through the .pipeline. : :

-

(2) The terms of any agréement'sb

entered into shall not contravene the
pProvisions of this Act or the regula-

(3) Where -
(a) the person seeking the agree-
- Ment is aggrieved by the fail-
ure of the permitteée to agree
-ON .any matter conce¥ning the
conveyance by means .of the pipe-
line of the said thing'belonging
to that berson; or -

(b) 2 person enmtitled to have any-
thing conveyed through the pipe-

/\ s
< : N ) T
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) BN . o i _ . . . . e ‘ . . i
\liné_pursuant_to'any,previousv
‘agreement or any,diiection'oﬁ
.the Minister under this section

) is aggrieved by the making of >
. -+ ', 7 the agreement - | . .
C LT S, o 4 ’ B B
oS the person so- aggrieved may on payment .
of the prescribed fee apply in writing C -
~to the Minister for a direction under = .
B this section. ' : S -
(4) After consulting the Minister of
Mines andiconsidering,the;application
and any other matter. that he considers
relevant the Minister may - )
(a) direct-the permittee to convey
. © by means of the pipeline the
whole' or any specific part of |
the thing so sought to be con-
veyed upon -such terms aand con-
~ditions (including .the ‘rate of.
.Payment) as the permittee and
the person seeking the convey-
) ~ance of the thing may agree or; v
: in default of such agreement., '
as the Minister determines; or
(b) direct permittee not to con-.
’ - vey the thing through the pipe-
line.. IR ‘ S C
(5) Failure by the permittee to comply
with any direction given under whis sec- . -
tion shall be an offence against this Act. R
{ , - ' ' o3 . L
‘though they vary in details and procedures, the basic .
‘approach of tfe other'Acts_is*similar.(zs) , AR o
} - ‘ , ST s

The Western Australian Act, however, contains an . '\
‘ € » e\ _ L

~important limitation ¥hich may negative the beneficial 'as- ' o

pects of the ¢ icedure. It provides that any direction,/ .

" .M"shall be<suquct tc‘the‘licpnsee‘s right to convey its
own petroleum thrOUgh the pipeline in.priorityvto anyf'
other petroleum to ﬁélso conVeyegz"(24).«Thus; in precisely

L
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thosé‘sorts of cases in whlch d%nlal of 1ndependent access

has proven a problem in the Unlted States of Amerlca viz.,

where p1pe11nes are owned by Producers -or réefiners compet-
[
ing with the 1ndependent seek;ng access, the p1pe11ne oper1
ator is protected unless he has excess cipac1ty in the line -
which is unllkely,tagaln for reasons similar to those dis-
cussed earller in relatlon to the South Australian Natural
Gas Pipelines Authorlty (25) In the case of any 1ndepen—
dent plpellnes operatlng as carrlers only and not owning
the petroleum they convey, the pipeline presnnﬁply would
he "glad of the’bu51ness" and would not need to be dlrect-
ed to carry for ”out51ders" <It is submltted that the
11m1tat10n makes ‘the protection of the sectlon\largely
111usory | '
'Finally, it might be noted in relatlon to the

prov1srons for dlrectlons" approach that 1t is 51m11ar

to the. approach dlscussed in relation to common carrler

o

‘prov151ons in Queensland and Alberta( 6) in that the pot—‘
3

‘entlal use of such prov151ons may encourage free negotia-

“tion of dccess for 11dependents w1thout government 1nter-

\

vention. . ¢
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. SECTION II.

v

ASSESSMENT

(1) ”frue” Common Carrler Prov151ons

It was suggested in Chapter IV that ttr. hlstory
'of abuse of p1pe11ne control In the United States is not
11kely to repeat 1tse1f in Australia. (27) However the
potential for abuse is always present bv v1rtue of the
nature of the industry and, therefore precautlons de-

51gned to prevent such abuses even be1ng considered, should

be taken - One such precautlon obv1ously is ‘to protect

T 'Q\
N AR ‘

access to p1pe11nes
Q.,

However, it 'is submltted that the general 1mpo-.
ition of common. carrier status on p1pe11nes i's' not the
' apprcpriate procedure to accompllsh this in the Australlan
context. In fact, as has’ just been seen‘ none of'the Aus=“
trallan Acts . adopts this- approach uncondltlonally but 1t
is clear from the Parllamentary Debates in all JurlSdlC—
tions that the concept was con51dered by many to prov1de
a proper and approprlate mechanlsm and its va11d1ty should

x ‘ ‘ . %mﬂ
therefore be examlned : ‘

. b‘;‘
produces. The common carrier must carry for one and

(28) : - et

all and, therefore, anx control over attaching prioritié&“!

P LRene et
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- to the exp101tat10n of partlcular reserves dt least
-through the nzchanlsm of plpellne regulatlon is lost
where common carrler status is 1mposed It was. suggested
in Chapter Iv that such con51derat10ns should be funda-
mental to the’ regulatlon of plpellnes (29) it 15 sub- -

mltted that the general 1mp051t10n of common carrler ob-

"pllgatlons on. plpellnes 1s contrary to the approach sugg-

ested there .
_In'any event 1t is submltted that, for reasons
"dlscussed below (30) the concept is 1napproprlate for

government owned and operated p1pe11nes

a

{41) The ”Directions.to Convey" Approach:

It isfsubmitted that the approach adopted in

by‘ggpelinesﬁmaY'beﬁdrrected to carryffor outside shippers

-

. is. -the better mech&nlsm Most 1mportant1y, it permlts

flexlblllty w1th1n which partlcular appllcatlons can be

2
[

1 )

ffcons1dered gn case by case ba51s in: the context of the

general- conoerns about’ pr10r1t1es to be given to exp101t-

I

atlon of reserves as dlscussed earller (>1)- Obvrously

i
TR AN 1

howevera 11m1tat10ns such as those found in the Western
K3 .

_ Australlan Actcsz? should not be a feature of such pro-

A = «
/‘.o '

w351ons

)
7



(iiY) Common Carrler w1thout Common Purchaser.
4 R

iis 1ndependent access to markets

or

4 h4

The examlnation af the Amerlcan hlstory 1n Chap-‘

é | ':5 ‘

ter IIT. demonstrated that denlal of access to plpellnes
is only one aspect of the problems faced by 1ndependent
producers 1n that Jurlsdlctlon (33) vIn part1cular the

questlon was ralsed as to the effectlveness of protectlng

3 3
P

.,access to plpeflnes for 1ndependent producers 1f they were

s, E'

denied access to markets'(34) bbv1ously, the need to ‘pPros

oo i

tect 1ndependent access to p1pe11nes only arlses if there. .

i
~ !

The Alberta leglslatlon recognlzes th1s aspect
of the problem by~prov1d1ng, along W1th 1ts prov151ons | o

/ ,r‘

whereby a: plpellne may be” declared to be a common carr- ‘ ’tf

(35).

ier, that a purchaser may be declared to be a common ' : -

i

.purchaser from de51gnated pools (36) Each common purcha—;

ser 1is then under an obllgatlon to purchase 0il or. gas

\.

effered to h1m "w1thout dlscrlmlnatlon 1n favour of one

~producer or-owner as, agalnst another 1n the same pool"

without dlscrlmlnatlon betweem any pools de51gnated 1n

\

the declaratlon and w1thout dlscrlmlnatlon in favour o£

‘any productlon in* whlch he has any 1nterest Furthermore,

the owner or operator of a gas process1ng plant may be
declared to be a ‘common processor of gas in whlch case he
is obllged to pro&ess gas "wh1ch may be made avallable

for proce551ng in his plant W1thout dlscrlmlnatlon" (37) o i

» . -

‘These powers are 1n Pactdrarely uSed but thelr potentlal

“
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. use undoubtedly dlscourageslplpellnes purchasers‘and pro—:“
cessors from adopting dlscrlmlnatory practlces

Similar powers should be 1ncluded in the Austra-
lian leglslatlon for, in thelr absence provisions for |

common carrier obllgatlons or d1rect10ns to convey may

.

prov1de only illusory protection. If,lnterference with
the forces of_the free market,is-justified to the extent
of requlrlng p1pe11nes to convey outside o0il and gas in
partlcular cases, it is equally justified to requlre pur-
cha51ng and proce551ng Indeed the former'may be uSeless
Aw1thout the latter, However, for similar reasons to those

dlscussed in relatlon to the relatlve merlts of the common

’

carrier’ and directions to ponvey approaches (38) it is -

submltted that the powers should be" drafted in the form of

directions to purchase and d1rec110ns ‘to process rather

than in the particular form of the Alberta'precedent«

s . ' - o o \o .
(iv) Appllcatlon to Government P1pe11ne5' f S : \
In rejecting the Senate amendment .to the federal ,_\Ko
Ptpeltne Authority Act (3 ‘) attempting to deem the Auth- \\
orlty to be a common carrier, (40) the House of Represent-

atives gave the following reasons, in part.(41)
. 3
- Clause 16A would reduce the Plpellne
,'Authorlty to the status of a common
carrier, and substitute public invest-
'.ment for what would otherwise be a -
substantial private. obligation to in-
vest in its own pipeline. The Senate
.- . amendment, imposing the obllgatlon on
: the Authorlty to accept petroleum at

o o T
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5 'any p01nt on its pipplines, for deliv-

& ’ ery ‘to.any other poiht on such pipe- o
,«.2, S e lines, would completely frustrate ‘oper- é?
& a0, ation of the plpellne by the Pipeline
’ Authority, and in particular its powers
g&v ‘under clause 13 to buy and sell natural

' gas on its own account, R

The objective of the Government is to
establish a national Pipeline grid for
-—-the transmission of gas at a uniform
price, and ensuring ‘continuity of sup- S S
Ply. Each Australian producer of nat- o )
///ural gas claiming its rights from the ' ‘
Pipeline Authority as a common carrier
ecould set up a rival and excessive
Pricing structure, accordlng to its )
whim and belief as to what maximum re-
turns it could obtain. .

Itris‘submitted that these reasons are legitimate in the
partlcular context of the federal leglslatlon but, more

1mportant1y, they suggest a broader reJectlon of the app—
llcatlon of common carrier pr1nc1ples to government plpe-

line authorltles ' 7

Common carrler status for a partlcular instru-

talgty is 1ncompat1b1e with the exercise by that in-
strumentallty of’ regulatory functlons partlcularly, as

.~the reasons above show, in relation to pricing Therefore
it is submltted that the former Victorian Plpellnes Com-
mission should not have been establlshed as a common car-

(42)

rier, Nor should the Natural Gas Plpellnes Authorlty
:of South ‘Australia have such status imposed upon it.. It
fhas been seen tﬁht the particular prov151ons of the South
.Australlan Act, probably do not achleve thls in any event (43)

but the obJectlon should be that the present provisions be
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repealed ‘rather than that they be . clgtrfled to 1mpose.com—
mon carrier statue zIt is true that the South Australlan
Authority does "Rot ?r%%ctly functlon as a pr1ce regulator
with a’power_to buy and sell natural gas but, as dlscussed
'earlier (44) it clearly plays an 1nd1rect role 1n the

pr1c1ng process and in determlnlng government take from-
the exp101tat10n of South Australlan gas reserves - Any

obllgatlon to carry .gas for out51de parties on a common’
carrier basis is rncon51stent with these aspects_of its
responsibilities.
| However; it may be that some form of a power

to dlrect government authorltles t@ convey partlcular
hipments of o0il" Or gas, as found under the other Aus- )
tr;}fgz p1pe11ne leglslatlon,’mlght be con51dered Ihe
con51derat10ns dlscussed in relatlon to 1mp051ng common
carrier status on government pipelines would not apply
with equal force to such an approach as the questlon of
whether any partlcular d1rect10n would interfere'with the

authority’ s other Tespon51b111t1es could: be con51dered in

dec1d1ng to glve or refuse the dlrectlon ' It is subm"“

. TR

AE.
‘that the questlon of applylng the directions to conveyvi

approach to government plpehlne authorltles is really one

4

‘of dec1d1ng the extent to ‘which the authorlty is to be

1ndependent of government 1nf1uence in the execution of

1ts‘respon51b111t1es.
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roleum Actg Amendment Aep of 1982, Act No. 30 of
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1962, section 45(3)(b).
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-

Id.

Per the Hon. Frank Walsh, Premier, Parliamentafy De-

bates of South Australia, Hduse'ofjAssembly (herein-
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after abbreviated as P.D.S.A., H.A.),’Fébruary 28,
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Per the Hon. Frank Walsh, Premier, P.D.s.A., H.A.,
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Vietoria Pipelines Commission Act 1966, . Act No. 7477
of 1966, r€pealed- by the Gas and Fuep Corporation
(Pipelines) Act 1971, Act No. 8122 of 1971, section .
11(3): "Subject to this Act the Commission shall act
as d . common carrier of hydrotaréons.” : .

The Gas and Fuel Corporation (Pipelines) Act 1971, ‘
Supra n. 13, section 3(b). -

Id., section 7,

The Pipetine Authority Act 1975, Act No. 42 of 1973,

(17) Commonwealth Parliamentgry Debates, Senate (herein-

Ne
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at paR.. 1931 et seq. ' L R
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CHAPTER VIIT

CONCLUSIONS

. . i "/
The a1m of thls study has been to 1dent1fy the

maJorvlssues 1nvolved in the regulation of 0il and gas
pPipelines in Australla and witd- wh1ch 1t would be expected
that the Australlan p1pe11ne leglslatlon should deal

Thls Proccss of 1dent1f1cat10n has been undertaken in the
context of the constructlon ‘and operational technlques'
employed by the 1ndustry, in th: llght of the hlstor;es

of- tqs regulatlon of the 1ndustry in the United States of
America and~Canada and generally,‘1n terms of the Aus- —
‘tralian setting. The ex1st1ng Australlan leglslatlon has

been examlned with a v1ew to assess1ng the extent to

whlch it does in fact deal w1th what are subm1tted to be

the major issues. Conc1u51ons on: partlcular aspects of
these'issues‘ and on the effectlveness of" the ex1st1ng
leglslatlon 1n deallng with then, have'already been drawnfﬁ
durlng the course of the foreg01ng d15cuss1on and" it rewj
mains only to summarize them generally in the context of
the overall study. : o .~

In Chapter IV, the majofgissnes involved in
the regulation of 011 and gas plpellnes in Australla were .

dlscussed under sevem headlngs {1) : o #'
In,relatlon to the‘fifst three of these - the
: Cy : » P

»
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control of'entry into the pipeline'businessﬁin'terms'of

the commltment of reserves to markets (2 ) decentrallza-
Qv
tlon( ) and the questlon of who should bu11d p1pe11nes( )
-
- it is submitted that the ex1st1ng leg151at1on 1s gener-

ally 1nadequate. All three are really aspects of the con-

trol of entry ‘into the plpellne bu51ness and the leglsla—

t

- tlonwaddresses 1tself to thls only to the extent of re- - * o

!

‘quiring plpellnes to be 11censed and not in, terms of what
have been submltted are the real issues 1nvolved in any

. decision to construct oil or gas’ plpellnes

»

It is a fa111ng whlch could be e3511y remedled

7
® -

by the 1eg151at1ve statement of cr1ter1a 1n accordance

with whidh entry should be controlled It is readily
‘ W

acknowledged that phrases such as '"the publlc 1nterest"

or "publlc convenlence and necé551ty" are in many respects

N :

hollow platltudes The1r mere statement does not resolve
’Ql
.j(
éﬁyﬂyuestlons but it 1s submltted that 1t does estagl;sh,’»/”///

“that the issues 1nv01ved:go beyond a questlon of merely

(3 g 9 . .
licensing anuact1v1ty Furthermore, there 1s of course
™ 3"'

no reasen*why criteria should be stated only in such

b?oad terms ‘ i ' - 0
The'criticism, it is submitted, may be 6f equal
: q

validity as applied’to’government—owned pipeline author-

ities.h'While there is undoubtedly 4 dlfference between

s o
regulatlng an act1v1ty and undertaklng that same act1v1ty )

dlrectly (a dlfference whlch perhaps has not been fully_

——
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o
[y

apprec1ated as applled to plpellnes in Australla to date),
the same issues arlse, but for determlnatlon by a differ-

ent 1nstrum§nta11ty and at dlfferent stages Agaln a

.

-statement of appropriate cr1ter1a may at least serve to . .

.

identify those issues.
‘)

A question related to that of merely llcen51ng

plpellnes w1thout reference to the 1ssuss 1nvolved in that

_process arises from the dlfferent cons1derat10ns 1nvolved

A
in the regulation of 011 plpellnes on the one hﬁnd and
natural gas p1pe11nes, on the other hand These ﬁlffer—

ences stem malnly from the d1fferences in the methods of

'operatlon of each but they go beyond technlcal questlons

1ow"to the quest1on of comm1tt1ng reserves to mar-

kets. »Thby are‘differences whlch it is submltted have .

’not been apprec1ated by the framers of theaAustrallan

leglslatlon, as witness the fact that' with the exceptlon
3

of the operatlon of gas’ p1pe11nes by government -owned

T

authorltles in V1ctor1a and South Australia both'oil and

gas pipelines. are regulated on the same terms)and w1thout

dlstlnctlon b//ween “the two ThlS is not to suggest that,.

©.gas’ p1pelf/es must operate in the way in which they have

hlstorlcally, nor tham separate regulatory structures are

requ1red for each form of petroleum transportatlon The

[N

two may be qulte satlsfacfarlly regulated by the same '

_ mechanlsm,,but it is submltted that an apprec1at10n of
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1

the dlfferent con51derat10ns ralsed by each is fundamentarb”
.to a proper resolutlon ﬁffthe issues 1nvolved 1n regula— |

tlon The broad 1ssues may be the same in each case but

S ooty

the dlfferent n51derat10ns may - requlre dlfferent solu-:

tlons to thos issues,

- The next 1ssue 1dent1f1ed in Chapter IV was that

of controlllng p1pe11ne charges for the transportatlon of

(3)

petroleum There are really two aspects to thlS issue. . .

The flISt relates to the basis on whlch p1pe11nes should

-

charge for the1r serv1ces‘ Agaln, the Australlan legls—w
latlon does not -address 1tse1£_¢o this questlon It is

perhaps understandable that ‘the questlon would not’have
] ti - .
arisen under the general p1pe11ne legislation but 1n re-

latlon to. the leglslatlon establlshlng ‘the government—'?‘1

owned authorltles -some dlrectlves as”to the bas1s on - -

-

“which these authorltles were to approach the determlna—

‘tion of p1pe11ne charges shduld have been 1nc1uded
The second aspect of controlllng p1pe11ne
charges ardses in the context of regulatlng compet1t1ve

abuses and similarly, has not been con51dered in the

N
2.

legislation. As a minlmum, it 1s submitted the 1egis~
).

latlon should provrde for the flllng of plpellne tarlffs

’ .

and, furthermore, should establlsh a system of admlnls-

tratlve rev1ew for ensurlng that these are Just and

reasonable o | ‘_ ‘ o ?.‘ -
The broad issue of controlllng competltlve

r\),
° N

. . S T .
/ oty
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abuses(6) generally has been dealt w1th through the mech.-

anlem of prov1d1ng that directions to convey may be given

to p1pelrne 11censees It is _Submitted that thls pro-

cedure is a‘most de51rable one, subJect however, to the

'quallflcat1on that it should be extended from mere convey-'

ance to proce551ng and pqrcha51ng R w.. . i
The last two 1ssues of pollutlon control and

safety(7? and exproprlatlon( ) have been specifically

vd alt with 1n the plpellne leglslatlon and the provisions

relatlng to them are generally satlsfactory -

Coo In Chapter v, the alternatlve approaches to the

appllcataon of pipeline leglslatlon were dlscussed (9)

While- the matters’ dlscussed there were not. llsted separ—

ately as one of the maJor issues with 651ch the plpellne‘

leglslat1on should deal it 1s submltted that they raise -

‘an overall consideration within which the other, Specif¥

w———i—ca—lry"‘c.en'umeratedtirssues might be embraced.v-That‘over-
all con51derat10n is the role of Pipeline regulatlon in .
,J*the broader context of energy regulat1on and from it

stems the most important conc1u51on of the stuﬁy It is,

4,

‘in-a sentence 'that the Australlan p1pe11ne leglslatlonv”

, deals with 0il and gas p1pe11nes in 1solat10n from, and

/"‘

_in 1gnoranCe of, their function as an 1ntegra1 component -
of the 0il and gas - and, 1ndeed »energy 1ndustr1es gen-
erally 1In partlcular, it mlght be’ concluded that the

legislation 'generally; merely Ztcenses rather than regu-

N

\
o N 3

'Zates 011 and gas plpellnes o :
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(1) Chapter IV, Section IIF, supra, at §§%#liAﬁét>$eq.§f'

(2) Id., at pp. il&fet seq.., | o
(3) Id., a_t‘_pp._ﬂll';}' étl_'.?:"‘e_q.g‘l o 0 ¥
(4)' Id., at pp. 1.22" et seq.

(S)IId.{ at pp. 127Aét'seqﬂ3-

"(6) Id,,j; ‘at Pp. ".‘1”30 et seq

(7).Id., atpp;‘}Sl. ‘

(8) Id.
~(9) Chapter V, Section I, supra, at pp. 147-9.
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