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ABSTRACT

Recently the Supreme Court of Canada radically reformed the law as it relates o
the admission of hearsay evidence. No longer is hearsay admissible only if fits within
one of the traditional categorical exceptions. The principles now governing admissibility
of hearsay are Wigmore's twin criteria of "necessity” and “reliability”.  This thesis
analyzes and critiques this "new approach” to the admission of hearsay, assessing its
impact on the "old categorical approach”, and evaluating its ability to protect the
accused’s rights in the criminal trial.

Chapter Two traces the historical development of the hearsay exclusion rule and
its exceptions to identify the rationale underlying the rule's existence, as well as the
protections it seeks to afford. Preserving the party-litigant’s opportunity to test the
credibility of witness under cross-examination is the primary reason for the continued
existence of the rule. Cross-examination tests for the presence of four testimonial
dangers: insincerity. misperception, faulty memory and ambiguity of language.
Traditional categorical exceptions are supposedly based upon the circumstances being
such as to obviate any concerns as to the presence of these dangers. Cross-examination
would serve no useful purpose in that case; therefore, if the hearsay is necessary, it will
be admitted in evidence.

Chapter Three scrutinizes three categorical exceptions allowing for the admission
of inculpatory hearsav evidence: the dying declaration, declarations against interest and
the res gestae. It appears that these exceptions provide few assurances that none of the
testimonial dangers are present. Thus, it cannot be said that cross-examination would
serve no useful purpose. Also, it is questionable whether there is a "necessity” for the
admission of this type of evidence in certain circumstances. Thus, hcarsay may be
admitted pursuant to these exceptions despite its failure to satisfy the twin criteria.

Chapter Four analyzes and critiques the "new approach” to the admission of
hearsay evidence. While this approach provides more flexibility, we conclude that the
principles of "necessity" and "reliability” are too vague and require further clarification.
Also, the trial judges’ discretion to determine which factors are relevant to "reliability”

is too broad and some limitations should be imposed on it. We also conclude that this



"new approach” overlays and limits the application of traditional categorical exceptions.
Thus, hearsay satisfying the preconditions attached to a firmly-rooted exception must also
satisfy the twin criteria of "necessity” and "reliability” before it will be admitted against

an accused in 4 cnminal trial.
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CHAPTER ONE
INTRODUCTION AND OVERVIEW

“The reason why this evidence is maintained to have been inadmissible is
that its cogency depends on hearsay. The witness could only say that a
record made by someone else showed that, if the record was correctly
made, a car had lcft the works bearing three particular numbers. He
could not prove that the record was correct or that the numbers which it
contained were in fact the numbers on the car when it was made. This is
a highly technical point, but the law regarding hearsay evidence is
technical, and 1 would say absurdly technical®. - Lord Reid in Myers v.
Director of Public Prosecutions.'

In two recent decisions, R, v. Khan® and R. v. Smith,® the Supreme Court of
Canada has signalled an end to the traditional common law categorical approach to the
admission of hearsay evidence. Hearsay evidence, henceforth, will be admissible
pursuant to the twin criteria of "necessity” and “reliability”, the very same principles
which have long-since been identified by such esteemed academics as J,H. Wigmore® and
J.M. Maguire® as underlying most, if not all, of the firmly-rooted hearsay exceptions.
No longer are courts constrained by the technicalities of the common law as it related to
the admission of out-of-court declarations, Trial judges now have the flexibility to admit
hearsay in new and novel situations, so long as the evidence is both necessary and
reliable. In the wake of Khan and Smith, there appeared to be much to rejoice about,

I. (1964). [1965] A.C. 1001 at 1019, [1964] 2 All E.R. 881 (H.L.).

2. [1990] 2 8.C.R. §31, 59 C.C.C. (3d) 92, 79 C.R. (3d) 1, 113 N.R. 53, 41 O.A.C. 353, aff'p
(1988), 27 O.A.C. 143. 64 C.R. (3d) 281. 42 C.C.C. (3d) 197.

1. [1992] 2 §.C.R. 915, aff"g (1990). 75 O.R. (2d) 753, 61 C.C.C. (3d) 232, 2 C.R. (4th) 253, 42
0.A.C. 395.

4, J.H. Chadboum, ed., Wigmore on Evidence, vol. S, rev. ed. (Boston: Little, Brown & Co., 1974)
at 25T,

5. Evidence: Common Sense and Common Law (Chicago: Foundation Press, 1947) at 147.
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especially considering that this much-needed reform permitted the admission of out-of-
court disclosures by child-complainants in sexual assault cases.

However, after a thorough analysis of Justice Mclachlin’s decision in Khan, |
began to question whether the admission of hearsay evidence pursuant to the reasons
espoused there was as "principled” as Chief Justice Lamer, in Smirh, later claimed it to
be. While I had no doubts respecting the need for flexibility in the law of hearsay to
permit the admission of out-of-court disclosures by child-complainants in scxual assault
cases, I began to question whether the rights of the accused could, in fact, be adequately
safeguarded under the framework propounded by Justice MclLachlin. This caused me to
inquire into what exactly were the rights and protections the hearsay exclusion rule

sought to preserve for the accused. Why was this evidence withheld from the trier of

manage and run our every-day affairs? What dangers did the admission of hearsay in
the criminal trial present? Why did the common law permit the admission of hearsay
evidence in certain circumstances and not others? What were the judicial rationales,
asserted or implied, for these categorical exceptions?

As my research progressed and | began to understand the rcason and purpose
behind this exclusion rule, I became concerned about the validity or adequacy of many
of these firmly-rooted categorical exceptions allowing only for the admission of
inherently reliable evidence. It appeared that many of the rationales underlying these
common law exceptions were archaic and no longer cogent or convincing in today's
society. Surely Khan and Smith, despite all of my concerns, represented a vast
improvement to this area of the law of evidence? Thus, the choice of topic for my
graduate thesis was born. The fundamental questions which acts as the foundation and
unifying thread throughout the analysis in ilhe pages following is: Do either the 'new
approach’ as set out in Khan and Smith, or the ‘old categorical approach’ adeguately
safeguard and protect the rights of the accused when inculpatory hearsay evidence is
admitted in the criminal trial? What possible modifications or reforms to either approach

would better safeguard and protect those rights?



The thesis is divided into five chapters, including this introductory one. Each of
the three middle chapters is a distinct and almost autonomous essay, complete with a
comprehensive conclusion. However, each chapter builds upon the principles elucidated
and examined in the previous one, culminating in our critique of the Khan/Smith
framework in Chapter Four. The subject matter and scope of each of these chapters is
as follows:

Chapter Two lays out the groundwork for our analysis and critique of the hearsay

exclusion rule, its firmly rooted excep:ions and the ‘new approach® to the admission of

after some debate, a definition of "hearsay’ and a statement of the exclusion rule. We
then trace the historical development of both the rule and its exceptions, The primary
objective of the chapter is to identify the purpose and reason for the continued existence
of the rule. What are the dangers to the accused which the admission of inculpatory
hearsay evidence presents, and what procedural safeguards does this rule seek to

procedural safeguards be addressed? Is there truly one all-encompassing rationale
common to most or all of the exceptions recognized at common law? Answering these
questions provides us with the necessary tools to evaluate and critique the admission of
hearsay evidence pursuant to both firmly-rooted categorical exceptions and the
Khan/Smith framework.

An analysis of three firmly-rooted common law hearsay exceptions allowing for
the admission of inculpatory hearsay evidence into the criminal trial then follows in
Chapter Three. The rationales underlying these and the preconditions necessary to
trigger their application are extracted from the case law. In many cases, both the
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rationales and preconditions have evolved and changed over time.  Keeping in mind the
dangers inherent in hearsay and the procedural safeguards protecting the accused which
the exclusion rule seeks to preserve, we then assess the validity of the cxceplions®
rationales and preconditions. It soon becomes apparent that several of these age-old
categorical exceptions do not necessarily preclude the admission of cither unnecessary
or unreliable hearsay evidence. Thus, the rights of the accused may not be adequately
safeguarded when inculpatory hearsay evidence is admitted pursuant to onc of these
exceptions.

In Chapter Four we critically examine the 'new approach’ (o the admission of
hearsay evidence set out by the Supreme Court of Canada in Khan and Smith. We begin
the chapter by reviewing the judgments of Justice McLachlin and Chief Justice Lamer
and attempting to extract a coherent set of principles upon which the trial judge may
determine the admissibility of hearsay. ~We scrutinize the decisions for any
inconsistencies within and between the two judgments? We inquire as to whether or not
the principles set out in Khan and Smith are compatible with the rationale underlying the
hearsay exclusion rule. Most importantly, throughout this chapter we constantly ask
whether this ‘new approach’ ensures that only inculpatory hearsay evidence which is both

Having surveved and examined both Khan and Smith, we then examine the
subsequent application of this framework by the lower courts. Clarification and further
refinement of the twin criteria of "necessity" and “reliability” - the principles governing
admissibility - was left to the trial courts and provincial couns of appellate jurisdiction,
However, our analysis demonstrates that the interpretations and further elucidations of
these principles by the lower courts have, in some instances, been inconsistent with both
the purpose and reasoning underlying the continued existence of the hearsay exclusion
rule, as well as the rationale underlying this 'new approach’ as expounded by Chief
Justice Lamer in Smith. In addition, the trial judge has been provided with a broad and,
practically, unfettered discretion to determine what factors are relevant to the

circumstantial trustworthiness of hearsay. Our analysis of the factors considered by the
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lower courts relevant to this "reliability” assessment demonstrates that this discretion is
too broad, and that it requires some guidelines or limitations be imposed upon it.

In the final section of Chapter Four we assess the implications of Khan and Smith
on firmly-rooted hearsay exceptions. Do the twin criteria of "necessity” and "reliability”
overlay existing common law hearsay exceptions, such that the circumstances must
satisfy not only the preconditions traditionally associated with the particular categorical
exception, but also the twin criteria set out in Khan and Smith? Does the Khan/Smith
framework represent a minimum constitutional threshold for the admission of inculpatory
hearsay evidence in a criminal trial, the failure to satisfy which results in a denial of the
accused’s right not be deprived of his or her liberty except in accordance with the
principles of fundamental justice? If either of these questions are answered in the
affirmative, then the Khan/Smith framework represents a complete and radical
restatement of the law as it relates to the admission of hearsay evidence.

In our concluding chapter, having just identified and reviewed weaknesses and
criticisms of the Khan/Smith framework in the previous chapter, we make
recommendations intended to alleviate or address these concerns. We conclude that,
after having implemented these recommendations, the Khan/Smith framework would best
protect and preserve the rights of the accused when hearsay evidence is tendered for
admission in the criminal trial process. In the latter part of the chapter we revisit some
of the firmly-rooted hearsay exceptions which were scrutinized in Chapter Three.
Applying the principles of "necessity” and "reliability”, as they have been elucidated in
Chapter Four, we suggest that many of these firmly-rooted hearsay exceptions may no
longer have validity or be available for use by either the accused or the Crown. We
suggest that the admission of inculpatory hearsay against the accused pursuant to one of
these categorical exceptions is likely to result in an infringement of a right protected
under the Canadian Charter of Rights and Freedoms.® Thus, it appears that many of
these common law exception must either be modified so as to comply with the

6. Canadian Charier of Rights and Freedoms, Pant | of the Constitution Act, 1982, being Schedule
B of the Canada Act 1982 (U.K.), 1982, c.11.
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Khan/Smith framework, or face heing declared unconstitutional and of no force and

effect.
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CHAPTER TWO
HISTORICAL DEVELOPMENT OF HEARSAY EXCLUSIONARY RULE
AND ITS EXCEPTIONS

"The evidence thus admitted is hearsay and the person on whose credit it
rests is beyond cross-examination and is not even seen by the jury. The
ground is that it is very unlikely that a man would say falsely something
as to which he knows the truth, if his statement tends to his own
pecuniary disadvantage. As a reason this seems sordid and unconvincing.
Men lie for so many reasons and some for no reason at all; and some tell
the truth without thinking or even in spite of thinking about their pockets,
but it is too late to question this piece of eighteenth century philosophy. " -
Lord Justice Hamilton in Ward v. Pint (H.S.) & Co,; Lloyd v. Powell

Duffryn Steam Coal. Co.!

L._INTRODUCTION

In an oft-quoted passage, J.H. Wigmore describes the hearsay exclusionary rule
as "that most characteristic rule of the Anglo-American law of evidence - a rule which
may be esteemed, next to jury trial, the greatest contribution of that eminently practical
legal system to the world’s methods of procedure”.? But to understand the present day
application of this acclaimed rule and the ongoing development and refinement of
exceptions to it, some regard must be given to the historical origins of both the rule and
its exceptions. In this chapter we attempt, first, to provide a working definition of
‘hearsay' and to set out and expound the hearsay exclusionary rule. We then trace the

origin and development of the rule over the past three centuries, identifying factors which

1. [1913) 2 K.B. 130 at 138, rev'd on other grounds (sub nom. Livyd v. Powell Duffryn Steam Coal
Co.) [1914} A.C. 733, [1914-15] All E.R. Rep. Ext. 1329 (H.L.) [hereinafter Ward cited to K.B.].
2. J.H. Chadboum. ed., Wigmore on Evidence, vol. S. rev. ed. (Boston: Little, Brown & Co., 1974)

at 28 [hercinafter Wigmore on Evidence]. Note this opinion is not shsred by every member of the
judiciary. Lord Reid in Myvers v. D.P.P. (1963), {1965] A.C. 1001 at 1019, [1965] 2 All E.R. 881
[hereinafter Myers cited w A.C.), described the rule as absurd, a view also shared by Lord Diplock in
Jowes v. Metcalfe, [1967] 3 All E.R. 205 at 208. [1967) t W.L.R. 1286 at 1291.
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have influenced it, and gleaning from ancient to modern precedent the rule's ever-
evolving rationale.

An analysis of the purpose and reason for this exclusionary doctrine then follows,
What makes the admission of hearsay evidence more dangerous to the intergrity of the
trial process than viva voce evidence, such that hearsay evidence warrants exclusion?
The dangers inherent in testimony and the trial procedures which test for their presence
are examined and assessed as to relative importance. It soon becomes evident that one
particular trial procedure, cross-examination, plays a dominant role in testing the
credibility of witnesses. Thus, it will be argued that preserving the party-litigants’ right
to test a witness’ veracity, perception and memory under the microscope of cross-
examination is the predominant reason for the rule's continued existence today.

An historical overview of the creation and development of exceptions to the
hearsay exclusion rule follows. The courts’ lack of consistent and coherent reasoning in
formulating new exceptions makes itself apparent. In the face of this haphazard
approach, we attempt then to identify a general rationale which explains the diverse
number of the hearsay exceptions existing at common law. Wigmore’s twin principles

of “"necessity” and "reliability" are set out and adopted as th¢ most persuasive and

comprehensive rationale.

A. What is Hearsay - What is the Rule?
1. Definition of Hearsay

Any discussion of the hearsay rule must certainly begin with a definition of
hearsay, as, at first glance, the rule appears to be simply that hearsay is inadmissible.

3. Note the use of such phrases as “The Hearsay Exclusionary Doctrine® and "The Rule Against
Hearsay" encourages this inference. See, for example, the use of “The Rule Againt Hearsay” as chapier
headings in both M.N. Howard, P. Crane & D.A. Hochherg, eds., Phipson on Evidence, 14th ed.
(London: Sweet & Maxwell, 1990) [hercinaficr Phipson on Evidencr) iﬁd R. Cross & C. Tapper, Cross
on Evidence, Tth ed. (London: Butterworths, 1990).
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Thus, defining hearsay essentially expounds the substance of the rule. However, some
definitions simply describe "hearsay” as any out-of-court statement or assertion offered
in court.* This definition must certainly be inadequate for the purposes of the above
pronouncement of the rule, as out-of-court statements are routinely admitted into court
without their falling under a recognized hearsay exception. The resolution of this
anomaly lies in the fact that there appears to exist two distinct approaches to defining
hearsay.

The first approach, set out in the previous paragraph, simply focuses upon the
qualities of the evidence tendered. If the evidence relates to some assertion or statement,
whether oral, written. or implie_d by conduct, which was not made in the courtroom
during the proceedings, it is hearsay. The alternate approach builds upon this definition
and further distinguishes between out-of-court statements or assertions on the basis of the
purpose for which the statement or assertion is tendered in evidence. Only those
statements or assertions offered for tlie purpose of establishing the truth of their contents
are hearsay.’

Professor McCormick, for example, provides the following definition epitomizing

the latter "purposive’ approach:®

4, The Concise Oxtord Dictionary defines “hearsay evidence® simply as "evidence given by a witness
hased on information reczived from others rather than personal knowledge®.
5. J.B.C. Tregarthea. in The Law of Hearsay Evidence (London: Stevens & Sons, 19185), dedicates

an entire chapter in his book to this distinction. He states: {/bid. at 10]
It is of the first importance to establish as precisely and definitely as possible the
distinction between a statement which is original evidence and a statement  which is
hearsay. A statement is original evidence when the fact that it was made is relevant to
the issue independently of the truth or honesty of the statement. A statement is hearsay
when only a fact Jependent on its truth or honesty is relevant to the issue.

6. As cited by R.). Delisle in Evidence: Principles and Problems (Toronto: Carswell, 1984) at 203.
Phipson concurs with this definition: {Phipson on Evidence, supra note 3 at 559

Out-of-court statements may constitute either original evidence (where the statement is

in 1ssue, of relevant, independeat of its truth or falsity), or hearsay (where it is used as

an assertion to prove the truth of the matter stated). The key to the above distinction is

the purpose for which the evidence is tendered.
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-r [Emphasm added ]

Thus, the use made of this type of an out-of-court statcment becomes a definitional
element of the concept. The Privy Council in Subramanian v. Public Prosecutor’
supports this interpretation:*

Evidence of a statement made to a witness by a person who is not himself
called as a witness may or may not be hearsay. It is hearsay and
inadmissible when the object of the ev:dence 15 to estabhsh thc truth ol
what 15 cnntamed in the statement. parsay 3 s admis:

Lmau@g._ [EmphaSis added ]7

Unfortunately, these two approaches produce some confusion as courts and

commentators sometimes fail to state clearly upon which definition they are relying, or
worse, waiver back and forth between the two approaches without comment. For
example, immediately after citing with favour the above-quoted passage from
Subramanian, E.G. Ewaschuk states in his article "Hearsay Evidence":’

say which is not tendered to establish the verity of a
statement is terrned *original’ evidence. [Emphasis added. ]

7. [1956] | W.L.R. 965 [hercinaficr Subramanian|.
8. Ihid. a1 969. Sex R. v. Douglas, |1992] B.C.1. No. 908 (5.C.) (QL), where Perry J. uses almost
the identical language in stating when “[e]vidence made 1o a witness by a person whao is not himself called
as a witness may or may not he hearsay®. Sce also the oft-quoted decision of Justice MacDonald in R. v.
Balizer (1974), 27 C.C.C. (2d) 118 at 143 (N.S.C.A.):
Essentially it is not lhe form of the statement that gives it its hearsay or non-hearsay
characteristics vhich it js put. Whenever a wilness testifies that someone
said something. immediately one ¢ should ask, "what is the relevance of the fact that
someone said something”. [If, therefore, the relevance of the statement lies in the ot
that it was made. it is the making of the statement that is the evidence - the truth or
falsity of the statement is of no consequence: if the relevance of the ststement lies in the
fact that it contains an assertion which is, itself, a mlevmt fact, lheii it is the lnah or
falsity of the sistement that is in issue, s_|n :
[Emphasizs added. |

9. (1978) Osgoode Hall L.J. 407 at 408.




Under the "purposive’ approach adopted by the Privy Council in Subramanian, out-of-
court assertions "not tendered to establish the verity of a statement” are, by definition,
not hearsay, let alone "admissible hearsay".

While there may be valid arguments for and against adopting either approach, for
the purpose of this thesis, we do not adopt the purposive approach. This approach buries
within the definition of hearsay an important element of the exclusionary doctrine which,
in this author’s opinion, is better placed within the statement of the rule, Surely any
analysis of the hearsay rule, the "most complex and most confusing of the exclusionary
rules of evidence”,' would benefit from keeping definitions simple and clear.!' For this
reason, admittedly not of overwhelming persuasive merit, for the purposes of this thesis
“"hearsay” and "hearsay evidence” mean: any out-of-court assertion, express or implied,
whether made orally. in writing, or by conduct. In keeping with the above-stated
approach, we will discuss use of hearsay as original evidence under a separate heading

following our statement of the hearsay exclusion rule,

a) Inclusion of Non-assertive Conduct
By including the words "express or implied” in our definition of hearsay,
statements or conduct which unintentionally imply an assertion are caught under the rule.
A great deal of controversy exists over whether such inclusion within the hearsay
definition casts the doctrine’s "net’ too widely."”? Owing to the length of this chapter and

10. D. Byme & J.D. Heydon, Cross on Evidence, 4th Australian ed. (Sydney: Butterworths, 1991)
at 799,

1. For an example of a complex and cumbersome definition, see J.M. Maguire, “The Hearsay
System: Around and Through the Thicket™ (1961) 14 Vand. L.Rev. 741 at 769 [hereinafier “Through the
Thicket®], where he proposes a definition which requires an entire page containing six paragraphs and
numerous subparagraphsz. The definition itself has its own definitional section.

12. Cross, supra note 3 at 529-33, argues that the hearsay rule applies to conduct intended to be
assertive, such as nods, head shaking, signs and other gestures, (Cross cites Chandrasejara v. R., [1937)
A.C, 220, [1936] 3 Al E.R. BGS(PC))hltdnamgxmmmwuﬂiEMlﬂmm&
assertive. E.M. Morgan in "Hearsay and Noa-bearsay® (1935) 48 Harv. L. Rev, 1138 at 1158-60, J.M.

Maguire in “Through the Thicket”, supra note 11 at 768-73 and S. Schiff in “Evidence - Hearsay and thc
Hearsay Rule: A Functional View™ (1978) 56 Can. Bar Rev. 674 [hereinafter *A Functional View"], argue

that admitting such evidence offends the rationale underlying the hearsay exclusion rule; therefore, such
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considering the profusion of literature on this particular subject, this author docs not
propose to examine and critique every argument put forward on each side of the debate.
Rather, what follows is a overview and analysis of some of the more persuasive
arguments which have been advanced.

Those in favour of limiting the application of the hearsay rule, so as to exclude
non-assertive conduct from the purview of the rule, focus primarily on the fact that the
declarant has not intended to communicate the implied assertion; therefore, there is little
or no risk of insincerity on the part of the declarant. With the danger of insincerity
removed, the risks and prejudice of admitting such evidence no longer outweigh the
benefit of having this relevant evidence before the trier of fact.

However, proponents of the inclusion of non-assertive conduct within the
doctrine’s regime contend that the veracity of the declarant is not the only component of
credibility.”® Three other testimonial dangers have been identified with respect to vive

voce evidence: (1) perception - did the witness accurately perceive what in fact occurred;
occurred; and, (3) ambiguity of language - does the trier of fact’s understanding of the

occurrence based upon what the witness has stated accurately reflect what the witness

intended to communicate?

conduct should be included within the definition.  Against including such conduct within the scope of the
hearsay rule are: C.T. McCormick, "The Borderland of Hearsay® (1929-30) 39 Yale 1..J. 489 at 502-04,
and LF. Falknor. “Silence as Hearsay” (1940), 89 U. Pa. L. Rev. 192 at 206 and C.B. Mueller, *Post-
Modem Hearsay Reform: The Importance of Complexity” (1992) 76 Minn. L. Rev. 367 at 373, These
authors are convinced that veracity of the declarant is guaranteed; therefore, there is no reason to exclude
this relevant evidence.

13. Itis evident from the arguments of the those propounding the limitation of the scope of the hearsay
doctrine 50 as not (0 include non-assertive conduct that, of the four testimonial factors, veracity or sincerity
of the witness is helievad 1o be of paramount importance. See comments of Dickson, J. [as he then was),
in R. v. Abbey, [1982] 2 S.C.R. 24 at 41, 68 C.C.C. (2d) 394, 29 C.R. (3J) 193, [1983] | W.W.R. 251,
39 B.C.L.R. 201, 138 D.L.R. (3d) 202 at 216 [hereinafier Abbey cited t0 S.C.R.}. There are persuanive
arguments against the paramountcy of veracity as a testimonial danger which are discussed Ister in this
cl_' w | =
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The presence or absence of each of these testimonial dangers is tested by cross-
examinaticn of the witness.'* Thus, even if the court finds that the declarant’s conduct
can support only one inference as to beliefs held,” the declarant's perceptive or
mnemonic abilities relating to that implied assertion may still be suspect.'® Just as
importantly, the belief held may not be based upon actual first-hand observation.!”
Failing to include such communicative conduct within the hearsay definition denies the
court any framework within which to determine whether any of the testimonial dangers

are present and operative such that the evidence should be exciuded from the trier of

fact.'"*

House of Lord's decgsngn in Wright v. Doe d. Tatham (1837))’ This case, described by
its detractors as “old and unsatisfactory",” squarely addresses the applicability of the

14. As discussed later in this chapter, the loss of this opportunity to cross-examine by the opposing
party-litigant is the principal reason for the continued existence of the hearsay rule.

IS. See discussion of R. v. Wysochan, 54 C.C.C 172 (Sask. C.A.) [hereinafier Wysochan) in Chapter
I In that case, the court appears to have failed to consider that the conduct of the murder victim in
calling for her hushand might reasonably have inferred some other factual assertion than that her husband
was innocent of the murder,

16. This is precisesly Schiff's criticism of Wysochan, See discussion in "A Functional View", supra
note 12.

17. Thus, the testimonial danger of insincerity, as well as misperception and faulty memory, on the
part of the informant may come into play.

i8. One might ask why it is not enough that the court address these dangers in assessing the weight
of the evidence. However, it is this author’s contention that where circumsiantial guarantees of
trustworthiness relicve convers with respect to only one of the testimonial dangers, the court has no ability
to assess the risk of the remaining three. How can (mlmlmg this assessment from the ‘determining-
admissibility” phase (0 the "give-the-evidence-its-appropriate-weight* phnenuke this determination less an
arbitrary act. Also, one might argue that when the trier of fact is & jury, these lay persons are less

qualified or equipped with the skills nocessary to make this assignment of weight. However, how is it
possible that a judge can hetter assess weight than a jury member when in both cases they have no logical

basis upon which to ascribe weight?

{9. 7 Ad. & El. 313, 2 N. & P. 305. 7 L.J. Ex. 366, 112 E.R. 488 [hercinafier Wright cited to
E.R.].

20. Cross, supra note 3 at 517,
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hgarsay rule to non-assertive conduct and represems the Incus classicus in this area. It

arguments on either side of this debate.

(1) Wright v. Doe d. Tatham

Sir Rupert Cross claims there is no clear authority for treating conduct not
primarily intended to be assertive as hearsay in English law® and “might never have
arisen but for some remarks of Parke B. in Wright v. Doe D. Tatham®.”

The issue before the House in that case was whether the will of the deceased
testator, John Marsden. was valid. This depended on whether or not Marsden was found
to be mentally competent and of sound mind at the time of the execution of the will. The
party-litigant upholding the validity of the will attempted to introduce into evidence three
letters addressed to Marsden which were found amongst his possessions after his death,
All were written by different persons who, at the time of their writing,? would have been
well acquainted with Marsden. All of the writers were deceased at the time of the trial.

From the subject matter and language used in the letters, it was apparent that each
of the three writers believed Marsden possessed reasonable intelligence.” The letters

21, {bid. at 533. Phipson also derided the impontance of this decision. He wrote in an earlier edition
of his text: "In England the doctrine of Wright v. Tarham on this point has apparently never heen followed,
acts of treatment heing admitted or excluded on grounds of relevancy only and not of hearssy.” [See
Phipson on Evidence, supra note 3, 6th ed., at 210,] However, subsequent editors of Phipson on
Evidence, supra note 3. found no cases which support Phipson's rejection of the doctrine and prefer to
explain the admission of certain instances of conduct as either heing within the res gestae or as particular
exceplions to the doctnine of Wright,

22, Cross, supra note 3 at 517.
23, Marsden died in 1826. The letters were dated respoctively 1784, 1786 and 1799. Note some issue
was made of the fact that it was evident that one of the letters was forwarded on to Marsden's sttomey.

Tindal, C.J., found that this demonstrated that Marsden had recognized by the subject matter of it to put
it into the hands of his attorney; therefore, he exercised some act of judgement or undenstanding of it and

“though in ever so small & degroe®, acted upon it. [Wright, supra note 19 st 523.]
24 Sn I'leld lhe E:mn Parke, W.'rixﬁr supra_noke l9 at SIS *Exch uf the three letters, no doubt,

stmngly dlﬂgrﬂ lhat the h-.-heﬁa of the letter writers as !n ihe lestglnf‘s cnpimly are so clarly and
unquestionably demonstrated by their conduct. Is it not possible these suthors were merely ingratisiing
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were tendered for the purpose of establishing not only that the writers had this opinion
but that Marsden was, in fact, mentally competent at the time the letters were written.”
The House of Lords held that the letters were inadmissible for that purpose because they
fell within the class of evidence which the hearsay rule was designed to exclude.?® If one
of the writers had expressly stated that they believed Marsden to be mentally competent,
there would have been no question as to the inadmissibility of that opinion. The
assertion would not have been given under oath, nor subject to cross-examination to test
both the credibility of the writer or the qualifications of the writer to give such opinion
evidence. Each lerter was merely evidence of the writer's opinion embodied in an act,

and thus, properly excluded as hearsay.?’

themselves by treating the testator as their equal, or knowing that someone would read and interpret their
letters to the testator? Possibly they knew that one particular man-servant controlled and ran the life of
the testator (in fact, this is what the party-litigant contesting the will claimed); thus, they were writing at
the man-servant’s Jevel of intelligence rather than the testator’s.

25, Some commentators have questioned the relevance of the mental competence of the testator twenty
years priot to the execution of the will. (See J, Sopinka, S.N. Lederman & A.W. Bryant, The Law of
Evidence in Canada (Toronto: Butterworths, 1992) at 167, and Cross, supra note 3 at 518.) However,

it appears that the party-litigant opposing the validity of the will argued that Marsden had been somewhat
of an imbecile from his chikihood. Thus, evidence of Marsden's mental competence in his adult life would

certainly undermine this theory and therefore have relevance.

26. Four of the six Law Lords agreed that at least two of the letters were insdmissible hearsay.
Tindal, C.J., believed one was admissible, ss Marsden had acted upon it and forwarded it to his lawyer.

27, J.M. Maguire, in “Through the Thicket®, supra note 11 at 751, notes that the House of Lords was
inconsistent in its application of this principle. The House did allow evidence 10 be received that Marsden
was treated as a child by his own menial servants, that he was called *Silly Jack® and *Silly Marsden®,
and that hoys shouted *“There goes crazy Marsden® and threw dirt at him, requiring Marsden to siop a
passerby (0 sock assistance getting home. However, as we have no record of the context in which this
evidence was adduced before the court, it is impossible (0 ascertain whether the reception of this evideace
mmﬂm“ﬁmmumwﬂmrb&mﬂ If the witness tendering this hearsay
evidence also provided evidence of Marsden's reaction to this conduct, u:ppaﬂmhedummﬂnlgﬂ
example, it is possible to infer Marsden's incompetency without offending the hearsay rule. The evidence
ofhﬁﬁmmu&ll;“hﬁemnfmpdwﬂmepmmﬂydmmmﬂmm
chapter. It is not sendered for the truth of its contents, but rather, to establish that it was, in fact, said.
Marsden's reaction to the statement is what is relevant. For example, if a menial servant said to Marsden,
'ﬁmnfhmymmﬂm‘mdld“-qﬂymvd but appeared completely oblivious to this
insult, it would be possible to infer Marsden was not of sound mind without offending the bearsay rule.




Critics of Wright point out that the decision resulted in the exclusion of evidence
which raised no concerns as to the presence of any of the testimonial dangers previously
discussed. The authors of The Law of Evidence in Canada pose the following questions
in their text:™

It is true that the writers of the letters were not under oath and their

testimonial factors could not be tested by cross-examination, but how

serious was this in the context of the present case? Can it seriously be

urged that all three writers may have been insincere?

The authors go on to demonstrate that the letters in question did not raise concemns as to
the writer-declarant’s perception or memory.*

However, surely the classification of these assertions as hearsay is not where the
fault lies in excluding this evidence; rather, any criticism that necessary and reliable
evidence has been improperly excluded should be directed at the failure of the common
law to provide an exception to the hearsay rule in such circumstances. Assessment of
the reliability of any assertion should not necessarily precede and determine the
classification of an assertion as hearsay. The logical place to consider whether or not

is within the framework of the rule and its exceptions.

As the implied assertions in Wright were each contained in writings, it has been
claimed that the ratio of the case is confined to assertions implied by written or oral acts.
Both Cross and Phipson differentiate between non-assertive conduct and non-assertive
written or oral acts, and maintain that each warrants different treatment under the hearsay
rule. Cross attributes the cause of this “unfortunate expansion"* of the hearsay exclusion

doctrine to a statement of examples given by Baron Parke in Wrighr:*'

28, Sopinka, supra note 25 at 166.

29, Itis interesting 1o note that Sopinka does not discuss the fourth factor, ambiguity of language, with
respect to this decision, which may he the most serious problem with this decision.

30. Cross, supra note 3 ot 517,

3. Wright, supra, note 19 st 516. Sopinka and Phipson cit¢ basically the same paasage [Sopiaks,
supra note 25 at 168, Phipson on Evidence, supra note 3 st 579].
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. [T]he supposed conduct of the family or relations of a testator, taking

lhe same precautions in his absence as if he were a lunatic; his election,

in his absence, to some high and responsible office; the conduct of a

physician who permitted a will to be executed by a sick testator; the

conduct of a deceased captain on a question of sea-worthiness, who, after

examining every part of the vessel, embarked in it with his family; all

these, when deliberately considered, are, with reference to the matter in

issue in each case, mere instances of hearsay evidence, mere statement not

on oath, but implied in or vouched by the actual conduct of persons by

whose acts the litigant parties are not to be bound.
While it is conceded that these examples deal with non-assertive conduct, as opposed to
writings, they do not represent any expansion whatsoever of the principles set out in
Wright. .
In the case of any implied assertion, whether by conduct, writing or speech,
courts must certainly employ a two-step process.” First, they must attempt to ascertain
the beliefs held by the declarant at the time in question. The method by which they
accomplish this is to examine the conduct, writings or oral assertions, and then speculate
as to beliefs held by the declarant which would provide a reasonable explanation for such
conduct, writing or oral assertion.” So long as only one proposed belief appears
consistent with the conduct, the court advances to the second step, which is simply to
infer that these beliefs are, in fact, true.

As with other forms of hearsay, courts are loath to take into consideration beliefs
of a witness as to the existence of a material particular without first providing an
cpp'ortunily to the pm‘tygiiﬁgam against whom the evidence is tendered to cross-examine

perceive what was going on at the time of the occurrence? Does the witness aozurately

32. Nmm:ishmjnpmihumhor s intuitive logic, as courts rarely deconstruct and articulate their
thought procesaes.
33, This appears remarkably similar 10 the “state of mind” hearsay exception. State of mind may be

relevant on its own account. However, while non-assertive conduct may imply a state of mind, the
dxwmﬂmdd:hmﬂyumm;mﬁm By definition, an assertion implied by non-

assertive conduct cannot be deliberstely expressed,
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recall what he or she perceived at that time?™ Did the witness base his or her belief on
some other individual's opinion or what someone else had claimed to observe? However,
the focus is clearly centered on the reasonableness of the beliefs held by the declarant,
not the vehicle by which that belief is unintentionally revealed. The mode by which this
belief is conveyed is irrelevant. Thus, there appears tp be no persuasive reason for
treating assertions implied by conduct, writing or speech differently under this

exclusionary doctrine.”

2. The Rule
Our statement of the hearsay rule builds upon our definition of hearsay and is as

follows: ¥

Any out-of-court assertion, express or lmphed whether made orally. in
wntmg, or by conduct c:annm be gwcn in evndence if the ,

has confused law students and courts"’ ahkg in correctly applymg this exc!us:mary
doctrine.

a) The Admission of Hearsay as Original Evidence
The purpose for which a hearsay statement is tendered determines whether the
hearsay exclusion rule applies or not. As noted under the heading "Definition of

34. Note ambiguity of language is not raised here. It must be intuitively accepted that if any ambiguity
exists, then there can be no chance of admitting this evidence, as it would pot get past the first stage in our
two-step process.

3s. See T. Finman. “Implied Assertions As Hearsay: Some Criticisms of the Uniform Rules of
Evidence” (1962) 14 Stan. L. Rev. 682 st 691-92, 708. Finman argues that non-assertive conduct should
be treated as hearsay, as should unspoken beliefs, and proposes an exception allowing to the judge (o admit
such evidence upon concluding that cross-examination would not have been helpful.

36. Taken in part from Phipson on Evidence, supra note 3 at 219.

3% For an example of where a court has failed to appreciste this, see the decision of the courts helow
in Subramanian, supra note 7 at 969.
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Hearsay" hearsay is often admitted in court without it appeanng to fall under any of the

Canadian Criminal Evidence,”® explains this apparent annmaly:

Statements tendered as original evidence, that is, for some other purpose
than to prove the truth of the assertion, do not infringe the hearsay rule,

and therefore are not strictly speaking an exception.
For example, evidence from a bystander that the victim, just prior to the alleged assault,
shouted: "I’m going to kill that God damned little bastard**® would be admissible
evidence, relevant to reasonableness of the accused’s belief that he was about to be
attacked and that the the assault was in self-defence. What is important is the fact that
the statement was made by the victim and heard by the assailant, not that the declarant
actually intended to carry out the threat. Numerous other examples can be found in cases
dealing with civil or criminal prosecutions where the fact that a certain statement was
made is a necessary element of the particular tort or crimina! offence. The plaintiff in
a defamation action must establish that the libelous statement was made and heard, not
that it was true. In fact, establishing the truth of the contents of the defamatory

statement is a complete defence to a libel suit.

B. Historical Development of the Rule
As Cross states, "[nJo aspect of the hearsay rule seems free from doubt and
controversy, least of all its history"." Some legal historians ascribe the development of

38. 3rd ed. (Aurora. Ont.: Canada Law Book, 1992).

39. Ihid. at 8-48.2. See also R. v. O'Brien (1977), 35 C.C.C. (2d) 209 at 211 (8.C.C.), where
Dickson J., as he then was. states almost same verbatim:
It is settled law Mevudeneeofaﬂatenwn(nudetoa\mmbyipemnwhulsm
Ilmuelfenlledas a witness is humy lnd madmusuhle xn the object of the evidence

40. See R. v. Cadwallader, [1966] 1 C.C.C. 380 (Sask.Q.B.).
41. Cross, supra note 3 at 510.
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the rule predominantly to distrust of the capacity of the jury to evaluate hearsay
evidence,*? while others attribute it mainly to the unfaimess of depriving a party of the
opportunity to cross-examine the witness.*' It does, however, scem (o be agreed that the
rule developed at the same time as did the modern form of trial. In the following section

we discuss the historical development of the hearsay exclusion rule at common law.

1. Response to Changing Role of Jury and Witness

J.H. Wigmore, following in the footsteps of his mentor J.B. Thayer, claims that
the hearsay rule, as a distinct and living idea, emerged in response to the development
and maturation of the modern trial process, specifically the changing roles of the jury and
witness.* As a result, this exclusionary doctrine finds its genesis in the mid-1500s,* but
does not become permanently fixed and consistently followed until the early 1700s.*
Following is a historical overview of the transformation in responsibilities of the jury and
witness and the effect these changing roles had on the formulation and recognition of the
hearsay rule.

a) The Evolution of the Modern Jury
R.W. Baker, in his treatise The Hearsay Rule,*’ adopts the theories of Thayer and
Wigmore relating to the effect of the emergence of the modern trial process on the
formulation of the hearsay rule. In a chapter entitled "The History of the Hearsay Rule”,

42, Holdsworth, Thayer and Wigmore

43, Morgan.

44, Wigmore on Evidence, supra note 2 at 12ff.

45, Ibid. st 12. Thayer locates the rule’s origin a century earlicr, in the 1400x, in the rule limiting
what attesting witnesses could give testimony about.

46, Wigmore on Evidence, supra note 2 st 18:
No precise date or ruling stands out as decisive; but it scems (0 be between 1675 and
1690 that the fixing of the doctrine takes place.

41. R.W. Bsker, The Hearsay Rule (London: Sir lsasc Pitmen & Sous, 1950) st 74Y.
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he traces the development of the jury in England from the Norman Conquest to the early
1800s.

After the Normans had imposed a solid military grip on the country they set to
work on establishing their own administrative system, an essential part of which was the
jury. This embryonic jury, copied from the Franks, provided a means of trying public
issues and obtaining information for the central government. The jury was composed of
men from the neighborhood with which the inquiry was concemed. These person were
most likely to know the facts which were in dispute and could increase their individual
knowledge by listening to others and by familiarizing themselves with any local customs
which were relevant.

Until the late 1400s,* it appears no one within the legal community considered
it necessary to call witnesses to the stand to give evidence under oath; thus, the jury
usually relied on private sources of information, including rumor and hearsay, no matter
how untrustworthy. No one knew, except the jurors themselves, upon what sources of
knowledge their decision rested.”® As stated by Sir F. Pollock & F.W. Maitland in The
History of English Law Before the Time of Edward 1.

Some of the verdicts that are given must be founded on hearsay and
floating tradition. Indeed, it is the duty of the jurors, so soon as they
have been summoned, to make inquiries about the facts of which they will
have to speak when they come before the court. They must collect
testimony... . At the least a fortnight had been given to them in which to
"centify themselves” of the facts. We know of no rule of law which
prevented them from listening during this interval to the tale of the
litigants... . Separatively or collectively, in court or out of court, they
have listened to somebody's story and believed it.

The ordinary witness, as we presently conceive him or her to be, did not become
a common feature of jury triais until the very end of the 1400s.5! After this time, we

Wigmore on Evidence, supra note 2 st 134.

Baker, supra note 47 at 7.

vol. | (Cambridge: University Press, 1898) at 622.
Wigmore on Evidence, supra note 2 &t 1S.

=583



-22.

find the jury depending "largely, habitually and increasingly®*? on witnesses for their
information,* to the point that the proportionate amount of information obtained from
ordinary witnesses produced in court far exceeded the information obtained by the jury
itself. As Wigmore states:**
[Bly the early 1600s the jury's function as judges of fact, who depended
largely on other persons’ testimony presented to them in court, had
become a prominent one, perhaps a chief one.
Note, however, while over the course of the next two centuries reliance by the jury on
its own personal knowledge diminished greatly, almost to the point of non-existence, it
was not until R. v. Surron (1816),* that Lord Ellenborough impliedly laid down the rule
that a jury could no longer give a verdict based in anyway upon their own privately

obtained knowledge.

52. Ibid.

s3. See also J.B. Thayer, "Trial by Jury and Its Development.” in Preliminary Treatise on Evidence
(Boston: Little, Brown & Co., 1898). The authors of The Law of Evidence in Canada (Sopinka, supra
note 25 st 156) attribute the increased dependence of the juror on the witness to the fact that, as society
became more urban and industrialized, it became increasingly difficult to find jurors who had knowledge,
either direct or indirect. of the facts in issue or the ahility to find them out,

54. Wigmore on Evidence, supra note 2 at 15.
55. 4M. &S 532,
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b) The Role of Witnesses

According iv Thayer,* during the 15th century there was an increasing trend to
allow transaction witnesses to deliberate with the jury,”” While these witnesses were
dissimilar to the modern witness which followed later in that the evidence they provided
was not normally given in open court® or subject to cross-examination, it is noteworthy
that these witnesses were restricted to giving evidence of what they personally knew first-
hand. Wigmore acknowledges the existence of this ancient class of witness:*

In the days when proof by compurgation of oath helpers lived as a

separate mode alongside of proof by deed witnesses and other transaction

wiinesses, "the witness was markedly discriminated from the oath helper;

the mark of the witness is knowledge, acquaintance with the fact in issue,

and moreover. knowledge resting on his own observation.* Such a

witness’ distinctive function was to speak "de visu suo et auditu®.
Thayer contends that as the jury began to rely more and more upon the evidence of other
witnesses, that is non-attesting witnesses, it was a natural progression that this practise
attached to this new type of witness. Thus, the hearsay rule was born.

Both Wigmore and E. M. Morgan® downplay the significance of this early practise
of restricting attesting witnesses to what they knew first-hand in the development of the

56. Thayer, supra note 53 at 519.
57. Note the attesting witness could not be a juror. The courts recognized that the two had different
roles. See discussion in Thayer, supra note 53 at 498:
[t was already, even in those days. an ancient practice, when the execution of a dead was
denied, to summon the attesting witnesses with the jury and to send them out to a joint
deliberation. They were not regularly examined in court. In 1349, [23 Ass. 11] one of
these witnesses had been summoned not merely with the jury, but on the jury panel itself.
He was outsted, and Thorpe, C.J., said there must be a jury wholly separate from
witniesses: and witnesses can only be joined to the jury, and testify to them the facts. It
is the jury, itself. he went on, who render the verdict, and not the witnesses; the two
have different caths; the witnesses swear to telf the truth.
58. Note witnesses were starting to give evidence in open court af this time, as demonstrated by
Babington v. Venor (1465), Long Quint 5 Ed. 1V 58.
59 Wigmore on Evidence, supra note 2 at 12,
60. E.M. Morgan, "History and Theory of the Hearsay Rule® in E.M. Morgan, ed., Some Problems
of Proof Under the Anglo-American System of Litigation (New York: Colum. U. Press: 1956) st 107-08
{hereinafter “History of Hearsay”].
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hearsay rule. While acknowledging that the use of attesting witnesses was not
uncommon during the latter part of the 1400s, Morgan argues that their testimony was
regarded as of minor importance, as the jurors relied almost entirely upon what they
knew or had learned from other sources. He emphasizes that the modern witness did not
evolve from the transaction witness. During the 1400s, when the parties to a civil action
acquired the privilege of offering evidence through witnesses,*’ Morgan asserts:*

... it may be probable, as Thayer believed, that these witnesses became

confused with the earlier sorts of witnesses, and the court expected them

to speak only of what they had seen or heard... . But if the witnesses were

ever forbidden to testify to hearsay, the restriction was short-lived.

However, by the end of the 17th century,® the increased use of witnesses resulted
in a more critical examination of the quality of their testimony. Undoubtedly, the
dangers of hearsay became readily apparent. To regulate the quality of evidence that
could be presented for consideration by the jury, the rule against hearsay was finally and
authoritatively propounded.®

Initially, the rule continued to allow for the admission of hearsay where it was
offered merely as corroborative evidence.*® This continued up to the early 1700's,

61. Note it was not until 1562 when a process was established by which a party-litigant could subpeona
and compel a witness to give evidence in the proceeding. (Stat. 5 Eliz. 1, ¢. 9 5.6 (1562)) Wigmore

of necessity for having every informant testify hefore the jury, rather, "as a protection for the witness
against the charge of maintenance”.

62. "History of Hearsay”. supra note 60 at 108,
63. Baker, supra note $7 at 9.

64, See Sopinka. supra note 25 at 156, As Wigmore points out, while the inheremt weakness of
hearsay evidence may have been recognized and its use discouraged: |Wigmore on Evidence, supra note
2at17)
[tihrough the 1500s and down heyond the middle of the 16005, hearsay statements snc
constantly received. even against opposition.
Wigmore provides an extensive list of cases to support this proposition.
6S. Wigmore attributes this to the survival of the notion of numerical sufficiency and quantity relating
to the civil law. While hearsay is by itself insufficient as the sole foundation to condemn & man, thus
excluded, it may he receivable to supplement other good evidence.
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whereupon the use of hearsay as corroborative evidence began to disappear.® By the end
of the 18th century®’ all the textbook writers speak of the general rule excluding hearsay
as being firmly established, the only remaining question being the extent of the

exceptions.

2. Other Factors and Influences
a) Rise of Adversary System of Justice

Protessor E.M. Morgan in "Hearsay Dangers and the Application of the Hearsay
Concept” (1948)," suggests that the synchronous development of the present day
adversarial system of justice, along with the rise of the modemn jury, compelled the
development of this exclusionary rule. Since hearsay evidence, by definition, denies the
opposing litigant the opportunity to contemporaneously cross-examine the declarant under
oath, Morgan asserts that the rule was created to protect the litigant in an adversarial
system of justice - to preserve his or her right to insist that evidence be given under oath

and that he or she have an opportunity to cross-examine witnesses.*

66. This can be gathered from a statement in Gilbert's Trearise (the first edition of which appeared
ahout 1726) that "a mere hearsay is no evidence®. It is interesting to note that many of the cases cited in
Wigmore on Evidence, supra note 2 at 19-20, which allow for the admission of hearsay to corroborate other
evidence, do not offend the hearsay rule. For example, in Lurrerel v. Revaell (1670), 1 Mod. 282, 86 E.R.
887, the hearsay evidence was used to rebut the inference raised by the defence that the declarant’s account
had been recently fabricated. This is, in fact, using hearsay as original evidence.

67. Wigmore on Evidence, supra note 2 at 20:
It is clear that sts firm fixing (as observed) did not occur till about 1680; and so0 in the
treatises of the early 17005 the rule is stated with a prefatory "it seems®. By the middle
of the 17005 the rule is no longer to be struggled against; and henceforth the only
question can be how far there are to he specific excpetions to it.

68. 62 Harv. L. Rev. 175 at 179-83 [hercinaficr "Hearsay Dangers®).

69, In support of this contention, Morgan, ibid. at 183-84, notes that unless the adversary objects,
the court may admit inadmissible hearsay and the trier of fact may give it "such value as is within the
bounds of reason®. Also, the partics may agree to admit evidence which is hearsay. Note there is
certainly some doubt whether this would be the case in Canada. See discussion in Chapter Four under
heading “Agreements. Admissions of Fact and Failure to Make Timely Objection”.
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Morgan finds support for this proposition through an analysis of the modern day
functioning of the trial process. First, he considers the essential purpose of the modem
trial process:™

We must concede that the trial is a proceeding not for the discovery of

truth as such, but for the establishment of a basis of fact for the

adjustment of a dispute between litigants.

The prime objective of our system of justice is to get as "close an approximation to the
truth as is practicable®. Morgan claims that this objective is met as a by-product of the
fundamental principle of adversary system;”

... that each adversary because of his interest will be keen to discover and

present materials showing the strength of his position and the weakness of

his opponent’s, so that the truth will emerge to the perception of the

impartial tribunal.

The hearsay rule, where applicable, gives each party the right not to bear the risk that
the trier of fact will be misled by the objectionable hearsay.™

Morgan finds further support by examining the situations where present-day courts
allow the admission of hearsay or hearsay-like evidence. According to Morgan,
admissions properly fall within an exception to the hearsay rule because they fit prima
Jacie within the definition of hearsay - being out-of-court statements not subject to cross-

examination and introduced as evidence of the truth of the facts contained therein. As

70. *History of Hearsay®, supra note 60 at 128.
71. Ibid. at 129. Though, as Morgan notes, the adversary can neither conceal or prevent disclosure.

72. Morgan concedes that the proceedings are not completely controlled by the adversaries. The
sdversary may waive his nght that the witness be sworn and also his right to cross-examine, but the judge
may insist that the witness speak under these prescribed sanctions.  With respect to hearsay evidence, he
states: [ibid. a1 129]

He may have it excluded, but he has no right that it shall be admitted when offered by

his opponent. The judge may of his own motion properly protect the jury from

misleading testimony. The control of the adversay over the reception of evidence and

other aspects of the trial is still limited.
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an exception to the hearsay rule, it is not justified on the usual ground of trustworthiness,
but rather on the basis of the adversary theory:”

The admissibility of an admission made by the party himself rests not

upon any notion that the circumstances in which it was made fumnish the

trier means of evaluating it fairly, but upon the adversary theory of

litigation. A party can hardly object that he had no opportunity to cross-

examine himsclf or that he is unworthy of credence save when speaking

under the sanction of an oath,

S. Schiff, in “Evidence - Hearsay and the Hearsay Rule: A Functional View",™
while not necessarily agreeing with Morgan's historical analysis of the development of
the hearsay rule, supports Morgan's view that the adversarial system explains the present-
day existence of the hearsay exclusion doctrine:”

[T}he hearsayv rule bars the evidence to serve, not the interests of the trier

of fact, but almost entirely the interests of the opposing party-litigant.

His analysis begins with an enumeration of all the demands placed on the witness in the
witness box.™ He notes that if any one of these is not satisfied, the witness’ testimony
about the relevant matter will not be heard.” Schiff deduces then that, functionally, the
hearsay rule bars evidence of words offered to prove the matter they assert when none
of the standard demands imposed upon testimonial evidence has been satisfied.”
However, except for the requirement that evidence be given under oath, these demands
can be waived by the party against whom the evidence is tendered. Thus, Schiff

concludes:™

1. E.M. Morgan. Busic Problems of Evidence (Joint Committee on Continuing Legal Education of
the American Law Institute and the Amenican Bar Assoviation, 1962) at 266.
74. (1978) 56 Can. Bar Rev. 674 |hereinafier "Hearsay: A Functional View"].

75. Ibid. at 679,
76. Ihid. at 677-78.

7. Ihid. at 679.

7. As a result, Schiff proposes that judges should sdmit hearsay when these purposes of the hearsay
vule within our litigation system would he no more than barely served under the particular circumstances.

M. “Hearsay: A Functional View®, supra note 74 at 679.



from makmg erroneous ﬁnds It functions mamly to protact Ihe opposmg
party against evidence of relevant matters presented in a fashion not
satisfying the well-settled demands of witness examination in our trial

system.

While the effect the rise of the adversarial system of justice had on the historical
development of the hearsay exclusionary doctrine is debatable, it must be conceded that
the continued existence of the hearsay exclusionary doctrine has much to do with the
court attempting to protect and maintain the rights of the party-litigants in the trial

process.*

b) Civil System of Numerical Sufficiency

In addition to responding to the development of the modem jury and witness,
Wigmore maintains that the formulation of the hearsay exclusion doctrine was influenced
by a ’spill-over' from the civil and canon law, specifically the system of numerical
sufficiency employed in those regimes.” He notes that in the 1500s and early 1600s
there were a mass of rules in the civil and canon law about the number of witnesses
necessary in given cases and the circumstances sufficient to complement and corroborate
testimony deficient in number. A large proportion of legal profession was well-versed
in these regimes and. considering the restrictions placed on the accused in mounting a
defence and the limited number of defences available to the accused, it was incvitable
that, sooner or later. the profession would attempt to inject these principles into the
common law. This opportunity appeared to have presented itself during the state trials
of the 1500s and 1600s. In these cases, ~ : repeatedly finds examples of accused

80. See R. v. Srreu. [1989) 1 S.C.R. 1521, 70 C. .. (3d) 1, 48 C.C.C. (3d) 321, 97 A.R. 356, 96
N.R. 58, where an out-of-vourt admission was admitted, even though the party making it relied upon the
mformmon of olhgrs :m! pﬁsgssed no pgmnnl knuwledg«s nl' lhe fgcts c:mmnﬂl lhensm 1115 anly
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persons insisting that one witness to each material fact is insufficient to convict.”? As a
result, a second witness was produced to give evidence on the material fact. However,
often this second witness could only relate evidence which he or she had been told by
someone else. Inevitably, it came to be asked whether a hearsay thus laid before the jury
would satisfy the burden of proof imposed on the Crown. As Wigmore notes:*

In spite of these repeated appeals to the numerical ;ystem of the civil law,
they produced no permanent impression in the shape of specific rules,
except in treason and perjury. But the general notion thoroughly
permeated the times and barely escaped being incorporated in the jury
system.
While in the past there had been no prejudice in utilizing information from persons not
produced, suddenly this notion from the civil and canon law that the witness must be
produced caused the jury to question the quality and quantity of the hearsay evidence

upon which their verdict was based.

C. Purpose and Reason: The Theory of the Hearsay Rule

Tracing the historical development of the hearsay rule and discussing the factors
contributing to its formulation, inevitably, has caused us to touch upon many of its
underlying rationales. However, it is necessary to enumerate and analyze the validity of

each rationale to identify the purpose and reason for the continued existence of the rule,

82 Ibid. st 16, Wigmore cites an example from Lord Sirqfford’s Trial (1640), 3 How. St. Tri. 1427
st 1445: "He is but one witness, and in law can prove nothing”.

83. Wigmore on Evidence, supra note 2 at 17.
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as this is "the key to understanding the exceptions to it"™ and crucial in formulating
future exceptions.®

Lord Norman, in an oft-quoted passage from Teper v. The Queen,’ provides a
general overview of the rationales behind the hearsay exclusion rule:"

The rule against the admission of hearsay evidence is fundamental. It is
not the best evidence and it is not delivered on oath. The truthfulness and
accuracy of the person whose words are spoken to by another witness
cannot be tested by cross-examination, and the light which his demeanor
would throw on his testimony is lost.

Justice Dickson, as he then was, in R. v. Abbey, echoes this:*
The main concern of the hearsay rule is the veracity of the statements
made. The principal justification for the exclusion of hearsay evidence is
the abhorrence of the common law to proof which is unsworn and has not
been subjected to the trial by fire of cross-examination. Testimony under
oath, and cross-examination, have been considered to be the best
assurances of the truth of the statements of facts presented.

84. Ibid. at 251:
The theory of the hearsay rule... is that the many possible sources of inaccuracy
and untrustworthiness which may lie undemeath the hare untested assertion of a witnesa
can best be brought to light and exposaj if they exist, by the test of cross-examination.
But this test or security may in a given instance be superfluous; it may be sufficiently
clear, in that instance, that the statement offered is free enough from the risk of
inaccuracy and untrustworthiness, so that the test of cross-examination would be a work
of supererogation.
85. See decision of Cheif Justice Lamer in R.v. Smirh, [1992) 2 §.C.R. 915 at 932, aff'g (1990), 75
0.R. (2d) 753, 61 C.C.C. (3d) 232, 2 C.R. (4th) 253, 42 O.A.C. 195 [hercinafter Smith cited to S.C.R.):
However, Khan should not he understood as mmmg on its p;mcnlu fg;u hut

ms!ad must h: s AE & imﬁlcular expression of the fup i v
' ) msto it. What is lmrl-n mmy view, uthe

depnﬂure llgmlled by R'Imn i'i view of hearsay characterized hy a general
pmhlbalmn on ihe remptmn nf such uzvidmu:e suhp:t toa Iumldd numh&r nf dsﬁnad

whic : tke and i i Hﬂmy e‘indmm lsnﬂw -lmlﬂihle
ona pnnclpld hﬂs the govemmg pnncnplu heing the relishility of the evidence, and
its mecessity.

86. [1952) A.C. 480, [1952] 2 All E.R. 447 [hercinafier Teper cited 10 A.C.|.
87. Ibid. m 436.
88, Abbey, supra note 13 st 4).
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1. Testimonial ﬂangeﬁl Crgdibi!ily Factors

Dickson considered insincerity to be the pﬁncnpal danger inherent in witness testimony.
Some controversy exists as to the paramountcy of veracity over the remaining three
testimonial dangers (inaccurate perception, faulty memory and ambiguity of language),*
and the adequacy of cross-examination to effectively disclose witness insincerity.® As
discussed previously in this chapter, assigning greater importance to any of these
testimonial factors often determines whether a court is prone to admit or exclude of
hearsay or hearsay-like evidence in any particular circumstance.” In an effort to
elucidate the purpose and underlying rationales of the hearsay rule, we must certainly
start by asking the following question: what are the inherent risks with respect to

trustworthiness of out-of-court statements?

a) Paramountcy of Veracity As Credibility Factor
Justice Dickson finds support for his assertion that veracity is the primary hearsay
danger in E. Seligman's “An Exception to the Hearsay Rule".” After identifying three
of the possible defects in witness testimony,” Seligman states:*

89. McWilliams, supra note 38 at 8-8, adds a further concern, and that is depreciation arising from
insccurate transmission. repetition or recording of statement.

90. L.D. Stewart, Jr. "Perception, Memory, and Hearsay: A Criticism fo Present Law and the
Proposed Federal Rules of Evidence (1970) Utah L. Rev. | &t 9:

On nunwrous ovcasions the Advisory Committee, in keeping with tradition, finds
Jjustification for admitting out-of-court statemetns, either by excepting them from the

henmy rule or by -.-uludmg lh¢m fmm the deﬁmtmn nf llaiﬁ:y. on the mmpnm tiul

dﬂdFun!nmﬂ mrmtadl B
91. For example, if 3 court considers gencrally that witness insincerity is a paramount danger, far
more harmful than inaccurate perception or faulty memory, then that court is more likely to admit hearsay
in circumstances which appear {o obviste concerns as o witness insincerity.
92. (1912) 26 Harv. L.Rev. 146 at 147.
93. Seligman omits ambiguity of language.
. Scligman. supra note 92 &t 153.
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When the testifier can be cross-examined, it is relatively easy to discover
whether any of them are present. If, however, a man’s declarations may
be given in his absence, the danger of these defects makes the testimony

of conjectural value. In_particular, the third possibility, that of

evidence. Because of it the evidence may be as valuable for concealing,
as for disclosing, the true facts. The harm done by the reception in some
cases of untruthful testimony would be very great; great enough, it is
considered, to outweigh the disadvantage of the loss of truthful testimony
in other cases, and consequently to justify the exclusion of all testimony

sub;ect to the poss1b|l|ty of lh:s defect The other two defects often

perception, [Emphasis added. )

~ Furthermore, Seligman adds, even when the testimonial dangers of inaccurate perception
and faulty memory are present, they are unimportant in comparison to the danger of
untruthfulness, "for at the worst they will merely lead to a slight misdescription of the
true facts".%

One final argument in support of the elevated status of witness veracity over the
remaining testimonial factors is that defects in perception and memory are more likely
to make themselves apparent on the face of a witness' out-of-court statement. Erroncous
testimony resulting from misperception or faulty memory involves no intentional
deception, therefore. unlike the insincere witness, there is no attempt to cloak the untrue
assertion in a mass of truthful, but incidental, factual assertions which might be
corroborated at trial. If the witness’ perception or memory is poor, he or she is just as
likely to err with respect to the numerous incidental factual assertions surrounding the
relevant assertion. Thus, even without cross-examination of the witness, inconsistencies

may be evident that disclose poor perception or faulty memory on the part of the witness.

9s. Ihid.



-33-

However, some commentators are not persuaded that witness veracity merits such
an clevated status. As J.M. Maguire states in "The He.arsay System' Around and

In typical Anglo-Amcncan judicial discussions of hearsay and testimonial
evidence at large, the third - sincerity - has received what may well be
exaggerated emphasis; the fourth - inexact verbalization -is often passed
over as of rare significance.

appear to present themselves more often than concerns with respect to witness perception,
memory or ambiguity of language.” However, the fact that defects in memory and
perception “often cannot possibly be present®, as Seligman claims, should in no way
diminish their importance in circumstances where they possibly could be present.
Seligman’s assertion that the potential harm done by the reception of untruthful
testimony may be “very great” is not disputed. However, the contention that the
admission of evidence which is tainted by the remaining testimonial dangers will merely
"lead to a slight misdescription of the true facts” somewhat underestimates the effect of
such testimony. E.M. Morgan, in Some Problems of Proof Under the Anglo-American
System of Litigation™ provides two examples from the infamous Sacco-Vanzerti case
relating to language ambiguity and faulty memory® which had dire consequences for the
two accused. It is this author’s opinion that in circumstances where any or all of the
testimonial dangers are operative, witness veracity warrants no greater emphasis.

96. “Through the Thicket”, supra note 11 at 744-45.

97. It is interesting to note that Morgan, in "Hearsay Dangers®, supra note 68 at 188, claims that,
while cross-examination occasionally does reveal insincerity on the part of the witness, its "most important
service is in exposing faults in perception and memory.® See also J. Allan, *The Working Rationale of
the Hearsay Rule and Implications of Modem Psychology® (1991) 44 Curr. Legal Probs. 217 at 224-28,

and L. Tribe, "Triangulating Hearsay" (1974), 87 Harv. L. Rev. 957 at 967. Both Allen and Tribe
mmndnmmmmacmmwmsgmuwummwdmlﬁa nisperception and faulty
memory, than it is 1o disclose insincerity.

98. E.M. Morgan, Some Problems of Proof Under the Anglo-American System of Litigation (New
York: Colum. U. Press: 1956).

9. Ibid. st 120-22 (the language employed by Captain Vas Amburgh giviag bellistic’s evidonce) and
at 123-24 (the memory of Harding and how it changed with respect to description of bandit).
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2. Loss of Trial Procedures to Test Testimonial Dangers
a) Absence of Oath

One of the earliest reasons provided for the exclusion of hearsay was that these
statements were not under oath, thus they did not have the guarantee of veracity resultant
from the declarant’s fear of retribution from a divine being. This rationale can be traced
as far back as 1684 at the trial of Braddon and Speke (1684)'® where, in response (0 the
accused’s attempt 10 lead hearsay evidence, Jeffries L.C.J. stated:'™

Why, if that woman were here herself, if she did say it, and would not

swear it, we could not hear her; how then can her saying be an evidence

before us?

However, by 1790.'” as R. v. Eriswell (Inhabitants) (1790)'™ demonstrates, it had been
clearly decided that the hearsay exclusion rule excluded even prior statements given
under oath:'™
Examinations upon oath, except in the excepted cases, are of no avail
unless they are made in a cause or proceeding depending upon the parties

to be affected by them, and where each has an ogportunity to cross-
examining the witness.

In more recent times the effect of the oath and the threat of perjury on witness
veracity has been challenged.'® Professor Morgan contends that it is the fear of cross-

100. 9 How. Su. Tr. 1127.
101.  Jbid. at 1188.

102.  Morgan, in “History of Hearsay", supra note 60 at 109-10, notes that cven earlier cases rejected
hearsay despite the fact that the statements were under osth, Jeffies L.C.J.. in Braddon and Speke,
apparently overlooked the case noted in Rolle's Abridgement in 1668 in which sworn hearsay was rejected
because “the other parts could not cross-examine the party sworn, which is the common course, *

103. 3 Term R. 707. 100 E.R. 815 (K.B.), Lord Kenyon.
104.  Jhid.
105. See e.g. Wigmore on Evidence, supra note 2 st 10, where the suthor states:
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examination which compels the witness 10 tell the truth, not the fact that the statement
is given under oath. He discounts the oath’s efficacy in our modern secular society:'®

The deliberate expression by a witness of his purpose to tell the truth by
a method which is binding upon hls conscience pmbably stlll operan:s as
some glmulus to tell the tﬁnh it fear o _by supernatura

‘ Thc fear that cmss—exammamn may uncover fa]sehoud “on the
other hand, is a strong stimulus to sincerity for the average person.

In R. v. K.G.B.,'"™ Justice Cory holds the same opinion as to the value of the oath in our
modern secular society:'®
In medieval times the taking of an oath to tell the truth by placing a bare
hand upon a sacred object was of fundamental importance. It was firmly
believed that to defy the oath by lying would lead to divine retribution that
would include punishment in this earthly life and eternal damnation in the
hereafter. However, the medieval fear of damnation has diminished.
Similarly the influence of religion in the affairs of men and women has
decreased. There can be little doubt that the taking of an oath is
frequemly no more lhan a meamngless rimalis:ic inmntalion fgr many

greater we:ght to tesumﬁny given under oath than to unsworn statemems

given by the same witness. Today, an increasingly secular society simply

attaches less significance to taking an cath. To many witnesses, the oath

adds nothing to the reliability of their evidence.

Thus, it appears that the guarantee of reliability resultant from the taking of an
oath is now accepled to be rather marginal. As a result, the absence of oath can no
longer be considered as one of the primary reasons for the continued existence of the
hearsay exclusion rule.

106.  "Hearsay Dangers”, supra note 68 at 186.

107.  [1993]) S8.C.). No. 22. (QL).

108.  Jbid. Note Chuef Justice Lamer requires that there be some substitution for the oath. While
tecognizing the oath may not motivate ail witnesses (o tell the truth, “its administration may serve to
lmwmmﬂmﬁemﬂﬂmmofmmmmwmm
incriminate another persoa in a criminal investigation™. Moreover, the Chief Justice is concermed about
requiring the trier of fact 1o accept unswom testimony over swom testimony and having 10 consvict solely
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b) Lack of Cross-Examination

In perhaps his most famous remark, Wigmore described cross-examination as
"beyond any doubt the greatest legal engine ever invented for the discovery of truth®,'®
As alluded to in the prior section, it is generally agreed that the loss to the litigant of the
benefit of cross-examination of the declarant has emerged as the most powerful and
convincing reason for the existence of the hearsay exclusion rule. Statements of this
underlying rationale begin to appear in the early 1700s. In Hawkins' Pleas of the Crown
we find:'"°

It seems agreed, that what a stranger has been heard to say is in strictness

no manner of Evidence either for or against a Prisoner, not only because

it is not upon oath but also because the other side hath no opportunity of

a cross-examination,
In Craig dem. Annesley v. Anglesea (1743),'"' a statement of deceased witness was
tendered to prove a material fact. The court excluded it on the basis that:'*?

... hearsay evidence ought not be admitted, because of the adverse party's

having no opportunity of cross-examining.

Wigmore suggests that cross-examination presently is, and always was, "the
essential and real test required by the rule”.'* His esteem for the utility of this process

is evident in the following:'"*

109.  Wigmore on Evidence, supra note 2 st 32,
110.  Hawkins, Pleas of the Crown (1716), Book I1, c. 46, . 14. In Bacon's Abridgement in 1736, both

heéard to say.” Starkie in hoth the 1824 and 1833 editions of his trestise does likewise,
itl. 17 How. St Tr. 1160,

12.  Jbid.

113.  Wigmore, supra note 24 st 3 pana. 1362

114.  [bid. at 32.
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For two centunes past, the policy of the Anglo-American system of

evidence has been to regard the necessity of testing by cross-examination

as a vital feature of the law. The belief that no safeguard for testing the

value of human statements is comparable to that fumished by cross-

examination, and the conviction that no statement (unless by special

exception) should be used as testimony until it has been probed and

sublimated by that test, has found increasing strength in lengthening

experience.
The importance and predominance this rationale to Wigmore is evidenced by the fact that
he discusses all remaining hearsay dangers or rationales for the rule under the heading
"Spurious Theories of the Hearsay Rule.”

(1) Contemporaneity of Cross-Examination

While it appears universally accepted that the benefit of cross-examinations is the
primary reason for the hearsay exclusion rule, the importance of the contemporaneity of
the cross-examination is disputed, at least amongst academics.!'® Professor Morgan
examines the issue''® and provides an oft-quoted extract from a decision of Stone, I., of
the Minnesota Supreme Court in Srare v. Sporen (1939),'? which propounds the

importance of contemporaneity of cross-examination;'**

The chief merit of cross-examination is not that at some future time it
gives the party opponent the right to dissect adverse testimony. Its
principal virtue is in its immediate application of the testing process. Its
strokes fall while the iron is hot. False testimony is apt to harden and

115.  Itis clear from the Supreme Court of Canada decision in R. v. K.G. B., supra note 107, that while
it would, of course. be better (0 have had contemporaneous cross-examination at the time the statement was
made, this factor goes only 1o the weight afforded the evidence, not to admissibility. Chief Justice Lamer
finds support in the United States Supreme Court decision of California v. Green (1970), 399 U.S. 149
where Justice White writes:
It may he true that a jury would be in a better position to evaluste the truth of
the prior statement if it could somehow he whisked magically back in time to witness a
gruclling cross-examination of the declarant as he first gives his statement. But the
question as we sev it must be not whether one can somehow imagine the jury in s better
position”, but whether subsequent cross-examinstion st the defendant's trial will still
affords the trier of fact a satisfactory basis for evalusting the truth,
116.  “Hearsay Dangers®. supra note 68 at 192.
117. 205 Minn. 358. 285 N.W, 898. Also discussed in R. v. K.G.B., supra note 107, Lamer C.J.C.

118.  Mbid. st 362 (Minn.). st 901 (N.W.).
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become unyielding to the blows of truth in proportion as the witness has

opportunity for reconsideration and influence by the suggestion of others,

whose interest may be, and often is, to maintain falsehood rather than

truth,

Morgan responds by asking: "Why does falschood harden any more quickly or
unyieldingly than truth?"*"* Is not the opportunity for reconsideration and influence by
others just as likely to color testimony given at a later trial?

J.M. Maguire, in Evidence: Common Sense and Common Law,'” rejects the
notion that the hearsay rule exists to preserve the litigant's "opportunity to cross-examine
hot on the heels of an original testimonial assertion®.'? He notes that in practice, cross-
examination with respect to a particular assertion is rarely contemporaneous with the
testimony disclosing that assertion:'?

In complex litigation a witness may be on the stand for days or even

weeks at a stretch, cross-examination being far removed in point of time

from the primary testimony.

Considering the Supreme Court of Canada’s rejection of the necessity of
contemporaneous cross-examination in R. v. K.G.B., a decision that has drastically
changed the law with respect to admissions of prior inconsistent statements, for the
purposes of this thesis it is accepted that lack of contemporaneity goes only to weight and
not admissibility. As a result, it needs not be addressed in the formulation of hearsay

exceptions.'?

119.  “Hearsay Dangers®, supra note 68 at 192,
120.  (Chicago: Foundation Press, 1947).

121.  Ibhid. at 37.

122.  Ihid.

123. Prior to R. v. K.G.B., there was some question as (o the aced for contemporansous cross-
enimmtmn See R. v. Porvin, [1989) ) S.C.R. 525, 68 C.R. (3d) 193, 93 N.R. 42, 47 C.C.C. (3d) 289
293-30! 2] Q.A.C. 258, 42 C.R.R. 44, where Madame Justice Wilson emphasited need for
oo eous cross-examination. Sce also Madame Justice Helper's decision in R, v. Laramee (1991)
6C.R. (ﬂll) 277 at 294-95.
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¢) Loss of Observation of Witness Demeanor
That "the light which [the declarant’s] demeanor would throw on his testimony
is lost" has also been consistently enumerated as a valid rationale underlying the
exclusion of out-of-court statements by modern courts'** and evidence text-writers. '
However, providing even that one accepts that a trier of fact possess an intuitive ability
to discern insincerity on the part of a witness,'” James Allan in "The Working Rationale
of the Hearsay Rule and lmplicatio_ns of Modern Psychology" ( 1991) ' suggests that

However, psycholgglcal ﬁndmgs show that the average Iaypersgn pl.aggs too much value

on the confidence exuded by witnesses:'?
... [ilndeed, the closer the studies come to representing real-world
factors... the clearer the evidence becomes that eyewitness confidence is
not useful as a predictor of eyewitness accuracy in criminal cases.
Allan persuasively argues that the only valid reason for our insistence that witnesses
appear and give testimony at proceedings is to allow for cross-examination to test the
wilness memory, perception, and lastly and to a lesser extent, veracity.'”
At best, the loss of observation of demeanor diminishes the trier of fact's ability

to assess veracity. therefore, any hearsay exception which provides circumstantial

124.  See R. v. Blasiland. [1985) 2 All E.R. 1095 (H.L.), Lord Bridge of Harwick [hereinafier
Blastland)], and Teper, supra note 86 at 486.

125.  Sec Sopinka. supra note 25 at 157 and Delisle, supra note 6 at 202,

126.  Whether current psychological findings support that any person has some innaste ability to
consistently discern witness insincerity is beyond the scope of this paper.  However, see J. Marshall, Law
and Psychology in Conflicr, 2d od. (Indianapalis, Bobhs-Merrill, 1969) for further discussion.

127.  Allan, supra note 97 at 224-28.

128.  Ibid. at 225.

129.  Allan argues that while cross-examinstion is a powerful tool for disclosing possible errors in
perception and memory. it is & less important role in exposing the dishonest witness. Allan finds support

foe this proposition in E.M. Morgan's, "Hearsay Dangers®, supra note 68 at 186-88 and Tribe, supra note
97 & 967.
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guarantee of reliability with respect to veracity adequately substitutes for observation of

witness demeanor.'”

3. Inability of Jury to Assess Appropriate Weight
The fear that the jury would attach undue weight to hearsay has, in the past, been
put forth as the ground of exclusion of this evidence.'"! Lord Bridge of Harwick, in R.
v. Blastland (1985),'" discussed this concern:'”

Hearsay evidence is not excluded because it has no logically probative
value. Given that the subject matter of the hearsay is relevant to some
issue in the tnal, it may clearly be potentially probative. The rationale of
excluding it as madmnssmle rmted as itis in the system of tnal by Jury
is a recogmtlon of the : ;

mmgngn [EMPhSSIS added]
Thus, in the words of Lord Norman from Teper,'™ the courts fear that the "untested

hearsay evidence will be treated as having a probative force which it does not

deserve".!*

130.  Note the editors of McCormick on Evidence pravide an additional theory of how the presence of
the witness in the courtroom enhances reliability: [J.W. Strong, ed., McCormick on Evidence, 4th ed. (St
Paul, Minn.: West Pub. 1992) at 94|

The solemnity of the occasion and the possibility of public disgrace can scarcely fail 1o

impress the witness, and falschood no doubt becomes more difficult if the person against

whom directed 1s present.

131, See "Through the Thicket™, supra note 11 at 753, where Maguire discusses both sides of the
argument that the jury is not sophisticated enough to evaluste such hearsay evidence. Maguire provides
extracts from the arguments made by Starkie and Cresswell in Wright, supra note 19 at 501-02, 504, that
"in juryless ecclesiastical courts evidence more of less like that here considered might he safely received
because of the more sophisticated character of the triens of fact”.

132.  Blastland, supra note 124.

133.  Ibid. at 2012,

134,  Teper, supra note 86.
135.  Ibid. st 486.
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Cross describes this idea that a jury is iacapable of assigning appropriate weight
1o an out-of-court assertion as "both a doubtful proposition of fact and an historical
rationalisation”.'* So far as the history of this rationale, Morgan has shown that
"[w]hilst distrust of the jury had nothing to do with the origin of the hearsay rule, it has
exerted a strong influence in preventing or delaying its liberalisation".'"” It is only in the
nincteenth century that distrust of the jury is mentioned in the case law. Earlier
judgments justified the exclusion of hearsay by reference to the absence of an oath or the
lack of cross-examination.

In R. v. Smith,”** Chief Justice Lamer, for the Supreme Court of Canada,

concluded:'*

.. as this Court has made clear in its decisions in Ares v. Venner, supra,
and R. v. Khan, supra, the approach that excludes hearsay evidence, even
when highly probative, out of the fear that the trier of fact will not
understand how to deal with such evidence, is no longer appropriate. In
my opinion, hearsay evidence of statements made by persons who are not
available to give evidence at trial ought generally to be admissible, where
the circumstances under which the statements were made satisfy the

136.  Cross, supra note 3 at 805. See also E.M. Morgan in "History of Hearsay", supra note 60 at
106-7. In response to Wigmore, Thayer and Holdsworth's claim that the law of evidence is the child of
the jury, Morgan states:
If it means that it was in the evolution of trial by jury in England that the testimony of
witnesses in open court was first used as a means of fumishing jurors with the
information to he used to reach a rational solution of the issue, and that rules goveming
the manner of giving testimony and ns content were incidentally requlmd it is true

Nuf lEmphm- added. ]
137.  “Hearsay Dangens®. supra note 68 at 32.

138.  Smiith, supra ave 85.

139.  Ihid. at 937. Sce also S.J. Helman, "The Reform of the Law of Hearsay”™ (1939) 17 Can. Bar.
Rev. at 303:
The hasis of the ditficulty in this repard anses, as do most of the problems encountered
in the law of evidence, as a praduct of the jury system. These rules became crystallized
al a time when the degree of intelligence of the average untrained juror was
comparatively low. But now, with the great advance in general education, these
restrictive rules muy safely be relaxed provided proper safeguards as to the circumstances
under which the hitherto questionable evidence is to be admitted are carefully indicated,
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criteria of necessity and reliability set out in Khan, and subject to the
residual discretion of the trial judge to exclude the evidence whien its

Properly cautioned by the trial judge, juries are perfectly capable of

determining what weight ought to be attached to such evidence, and of

drawing reasonable inferences there from.
Note, the Chief Justice does not espouse putting all manner of hearsay evidence before
the jury, just that which has satisfied the twin criteria of "necessity” and "reliability”, as
set out in R. v. Khan.'® Thus, the trial judge must find sufficient circumstantial
guarantees of trustworthiness to satisfy a minimum *reliability" threshold before the jury
is permitted to consider and weigh the evidence. As a result, it is not so much that the
average juror has an inate ability to accurately ascribe weight to hearsay evidence,™" but
rather, that the trial judge has first satisfied himself or herself that this evidence can
reasonably attract the full range of possibie weight assignments. Thus, no injustice is
caused by the jury assigning full weight to the hearsay evidence, nor by assigning less
weight than it deserves, as it is still better to have admitted the evidence and assigned it
some weight, than to have never admitted it at all. Undoubtedly, with neither
or absence of testimonial dangers, the "fear that the trier of fact will not understand how

to deal with such evidence” would still have some validity today.

4. Miscellaneous Rationales
Five additional rationales, supplementing those discussed above, have been
identified. They are: (1) the admission of hearsay evidence encourages the perpetration
of frauds;'? (2) it unduly lengthens trials;*"* (3) it offends the "best evidence rule”; (4)

140.  [1990]) 2 S.C.R. 531, 59 C.C.C. (3d) 92, 79 C.R. (3d) 1, 113 N.R. 53, 41 Q.A.C. 353, aft"y
(1988), 27 O.A.C. 143, 64 C.R. (3d) 281, 42 C.C.C. (3d) 197 Jhercinafter Khan cited 10 C.C.C.).
141.  Surely, in the absence of any means by which to test the credibility factors, any assignment of
weight to testimonis! or hearsay evidence would be completely arhitrary.

142,  Cross, supra pote 3 at B0S, has descnibed this fear that the admission of hearsay evidence
promotes fraudulent contrivances as:
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it offends the accused’s right to confrontation;'* and, (5) it allows for the admission of
evidence which may have been distorted through transmission and repetition. However,
with the exception of fifth rationale, none of these miscellaneous rationales presents any
new or addition arguments respecting the inherent unreliability and untestibility of
hearsay evidence. The first two rationales focus primarily on the effect of the admission
of hearsay on the efficiency and integrity of the trial process. The following two, that
the admission of hearsay offends the "best evidence rule" and the accused’s right to
confrontation, are merely a compilation or merger of the rationales discussed in the
previous sections. Only the last of these miscellaneous rationales, concerning the
distortion caused by transmission and repetition of the out-of-court assertion, undermines

the reliability of the statements and warrants further consideration.

..« Simply one aspect of the great pathological dread of manufactured evidence which
heset English Jawsers of the Iate eighteenth and early nineteenth centuries.
In any event, this fear addresses the affoct of hearsay statements on integrity of future proceedings and not
the reliability of a particular statements being admitted.
143.  Sopinka, supra note 25 at 157, includes as one of the reasons underlying the hearsay rule th it the
introduction of such evidence will lengthen trials. J.M. Maguire in Evidence: Common Sense and Common
Law, supra note 120 at 149, appears to agree, and states that the hearsay rule is:
.»» more usetul 1n imiting the length and beeadih of testimony than in probing its depth...
When you can Eold @ man down to his own doing you have a reasonably small area to
explore. 1t you Izt him tell you what other people have told him you open up a vast field
of inquiry.
144.  McWilliams, su-ra note 38 at 8-7, identifies four elements absent in hearsay evidence: oath,
confrontation, cross-exarunation, observation of witness demeanor.  With respect to the right of
confrontation, McWilliams states:
The declarant must confront the accused in the courtroom. The necessity of the accuser
having to face the sccused will likely cause him to consider his oath and the sccuracy of
his testimony with care. This right is expressly provided for in the American
Constitution by the Sixth Amendment. Although it is not expressly provided for in the
Charter of Righ:s it is submitted that it is included by implication in 5. 7 in its reference
t0 the principles of fundamental justice and s. 1 1(d) in its reference to a fair hearing.
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a) Distortion by Transmission & Repetition

As P.K. McWilliams notes, "[an] oral statement tends to become uncertain and
garbled when heard, comprehended and then recollected by the recipient”.'** Anyone
who, as a child, played the pame where one whispers a sentence into the ear of the first
person in a line-up, who then whispers it to the second person, and so on, will agree that
the meaning of the original assertion often changes to an amusing degree once it gets 1o
the end of the line. However, this distortion is the result of multiple hearsay to the point
of absurdity, such that it is equivalent to mere rumor and gossip. While conceding that
increasing the number of intermediaries between the declarant and trier of fact heightens
the risk of distortion. in the case where the witness observed or heard first-hand the
declarant’s assertion this risk is minimal and assessable by the trier of fact.'*

It will be a rare case where the hearsay assertion is so complex with numerous
import of the assertion. Often the substance of the entire assertion is directed to one
relevant simple fact, for example, that the accused was the assailant or that a component
of the actus reus was committed. The assertion may also have numecrous redundant
components which confirm the relevant fact asserted, for example, "Robert, my husband,
did it. How could he shoot his own wife?. We've only been married six months.” This
declaration contains four elements of identification. It is extremely unlikely that through
the process of transmission and repetition this assertion could be distorted to the point
that it mistakenly identifies some other person as the assailant. In any event, intuitively,
it must be recognized that the risk of substantial distortion of a hearsay assertion is a
function of the complexity of the assertion and the presence or absence of redundant

corroborative assertions contained therein. Such complexity and presence or absence of

145.  McWilliams. supra note 38 at 8-4. Noke this concemn is only relevant to oral assertions and
assertions implied by conduct. In those cases where the assertion itself is written or recorded, there is no
concen whatsoever of distortion through transmission and retelling.

146.  Note with respect to double-hearsay. the nsk may stil be significant.
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fact has adequate tools by which to assign the appropriate weight to such evidence.
Additionally, usually the recipient-witness before the court is the sole intermediary
between the trier of fact and the declarant. Any distortion from what the declarant
actually said to what is presented in court is a function of this intermediary. He or she
is subject to cross-examination to provide the opposing party-litigant with the opportunity
to expose the possibility of mistake or distortion. Does the witness have good hearing?
How close to the declarant was the witness at the time the declaration was made? Did
the declarant speak clearly? Did the declarant repeat the assertion more than once? The
answers to such questions would allow the trier of fact to assess the credibility of the
recipient-witness and to gauge the risk of distortion of the hearsay declaration.
Depending upon the circumstances in which the assertion was communicated, the
clarity and complexity of the assertion, and the purpose for which the assertion is
tendered as evidence. the risk of the accidental distortion can adequately be addressed by
cross-examination of the recipient-witness and the trier of fact's according appropriate

weight to the evidence.'"’

147.  See R. v. Andrews, [1987) | A.C. 281, [1987] 1 All E.R. 513 (H.L.), where the two police
officers heard two different last names when the victim identified his sttacker. The court took into
consideration that the victim had heen drinking excessively and that he had a thick Scottish sccent in



A. The Historical Development of Exceptions

In Myers v. D.P.P.,'*" Lord Reid discusses the haphazard approach historically
taken by courts in developing exceptions to the hearsay exclusion rule:'*

The rule has never been absolute, By the nineteenth century many
exceptions had become well established, but again in most cases we do not
know how or when the exception came t¢ be recognized. It does seem,
however, that in many cases there was no justification either in principle
or logic for carrying the exception just so far and no farther. One might
hazard a surmise that when the rule proved highly inconvenient in a
particular kind of case it was relaxed just sufficiently far to meet that
case, and without regard to any question of principle. This kind of
judicial legislation, however, became less and less acceptable and well
over a century ago the patchwork which then existed seems to have
become stereotyped. The natural result has been the growth of more and
more fine distinctions... .

E.M. Morgan agrees that the approach could hardly be described as ‘principled’:'*
Before the early 1800s there was practically no attempt to support the
rulings which received such evidence by reasons specifically applicable to
the utterances in question.

To admit hearsay, one needed only refer to a prior case in which a similar type of

evidence was admitted. The wisdom or correctness of the prior decision was seldom

questioned or challenged.

148.  Mvers, supra 2.

149.  /lhid. at 884. Sece also: E.M. Morgan & J.M. Maguire "Looking Backward and Forward at

Evidence " (1937) 50 Harv. L.. Rev. 909 at 921:
There s in truth no one theory which will account for the decisions.  Sometimes an
historical accident is the explanation; in some instances sheer need for the evidence
overrides the court’s distrust for the jury; in others only the adversary notion of litigation
can account for the reception; and is still others either the absence of a motive to falsify,
or positive urge to tell the truth as the declarant believes it to he, can he found (o justify
admissibility. Within a single exception are found refinements and qualifications
inconsistent with the reason upon which the exception itself is buill. In shont, a picture
of the hearsay rule with its exceptions would resemble an old-fashioned crazy quilt made
of patches cut from a group of paintings hy cubists, futurists and surrealists,

150.  “"History of Hearsay®, supra note 60 at 118.
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For example, in R. v. Eriswell Inhabitants (1790),'*' the members of the Count
disagreed as to whether a sworn out-of-court statement was properly admitted at trial.
whether the circumstances were such that it was more or less easy to appraise than
ordinary hearsay. Rather, the court directed its full attention at whether or not any prior
court had admitted a hearsay statement in similar circumstances. The debate then was
whether the evidence presently before the court was of a similar kind as that admitted in
the earlier case. No consideration was given to the validity of the rationale underlying
the admission of the hearsay assertion in the prior case, nor to the appropriateness of
applying that same rationale in the present case. The court expressed complete
confidence in the rectitude of such precedent and saw its role as that of guardian and
protector of the existing common law:'*

All questions upon the rules of evidence are of vast importance to all

orders and degrees of men; our lives, our liberty, and our property are alt

concerned in the support of these rules, which have been matured by the

wisdom of ages, and are now revered from their antiquity and the good

sense in which they are founded; they are not rules depending on technical

refinements but upon good sense; and the preservation of them is the first

duty of judges.

In some cases the existence of certain preconditions relating to admission of
specific types of hearsay, rather than originating from "good sense” and the "wisdom of
ages”, was merely the result of historical accident. For example, the limitation on the
admission of dying declarations to the murder or manslaughter trial of the dying declarant
finds its genesis in Serjeant East's Pleas of the Crown (1803)."* East, in his chapter on
homicide, simply drew attention to the fact that dying declarations were a cogent form

of evidence in a murder trial. This was subsequently misconstrued to stand for the

15. 3 Term. R. 707,
152. Ibid. st 719,
153.  See Wigmore on Evidence, supra note 2 at 277,
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proposition that the admission of hearsay under the dying declaration exception was
strictly limited to homicide trials.'*

Additionally, many of the exceptions and their preconditions evolved in civil cases
and "in a milieu which has little relevance to the principles on which hearsay should be
admissible in contemporary criminal proceedings.”"™ For example, in Cross on
Evidence, under the heading "Declarations Against Interest”,'* practically all the

authorities mentioned are from civil cases, though they equally govern criminal cascs.

1. Twentieth Century Developments

Despite a long-acknowledged need for a restatement of the hearsay rule to
address, for example. modem business realities in today's computerized, automated and
mass-produced society.'*’ courts have been reluctant to create new exceptions or modify
old ones. Even in circumstances where the out-of-court assertion would have undeniably
been more reliable than vive voce evidence from the declarant, the courts have refused
to admit hearsay evidence if it did not fit within one of the existing categories. In
England, the matter of judicial reform of the hearsay rule and its exceptions was

effectively closed by the decision of the House of Lords in Myers.'™ In that case, the

154,  See R v. Mead (1824) 2 B. & C. 605, Abbott C.J., where the dying declaration of the declarant
was held inadmissible in the case of perjury. This general acceptance of this rule was furthered by its
inclusion in S, Greenleat™s A Trearise on the Law of Evidence (Boston: Charles C. Little & James Brown,
1842) at 186.

155.  Cross, supra note 3 at 637.

156.  [bid. at 638,

157.  See Ares v. Venner. [1970] S.C.R. 608, 14 D.L.R. (3d) 4 at 14 [hercinafter Ares cited 0
D.L.R.}.

158.  Mvers, supra note 2. Note, however, Phipson on Evidence, supra note 3 st 5721, demonstrates
that numerous English courts have effectively ignored this prohibition and created and perpetusted new
hearsay exceptions. See R v. Pwel, [1981] 3 All E.R. 94 (C.A.), where the sbsence of 8 man’s name
from the Home Office records of legal immigrants was admissible to prove he was illegal immigrant, and
R. v. Shone (1983), 76 Cr. App. R. 72 (C.A.). where the absence of an eatry on a stack record card
relating to certain vehicle springs admitted to prove vehicle stolen.
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accused was charged with frauds involving passing off stolen cars as models re-built from
wrecks. The prosecution tendered micro-filmed copies of record cards from automobile
manufactures to establish that the serial numbers on the engine blocks in these cars
belonged to cars reported as stolen. The original record cards which passed along with
the cars on the assembly line had long since been destroyed. It was not denied that the
records were inherently reliable, nor that any assembly worker, if he or she could be
identified and located, could give any credible testimony relating to the serial numbers.
However, the House of Lords found that these records were inadmissible as they
amounted to hearsay evidence and fell under no exception recognized at common law.
The majority of the House was of the opinion that it was not the role of the
judiciary to further expand or modify existing hearsay exceptions or to create new ones;
rather, that was within the exclusive jurisdiction of Parliament. Lord Reid declared:'?

[ have never taken a narrow view of the functions of this House as an
appellate tribunal. The common law must be developed to meet changing
economic conditions and habits of thought, and 1 would not be deterred
by expressions of opinion in this House in old cases. But there are limits
to what we can or should do. If we are to extend the law it must be by
the development and application of fundamental principles. We cannot
introduce arbitrary conditions or limitations; that must be left to
legislation; and if we do in effect change the law, we ought in my opinion
only do that in cases where our decision will produce some finality or
certainty. If we disregard technicalities in this case and seek to apply
principle and common sense, there are a number of parts of the existing
law of hearsay susceptible of similar treatment,... The only satisfactory
solution is by legislation following on a wide survey of the whole field...
A policy of make do and mend is no longer adequate.

This decision immediately prompted passage of special legislation providing for the
adwmissibility of business records in criminal proceedings.'®

159.  Myers, supra nxe 2 st 1021-22.

160. In fairness to their Lordships, is must be noted that at the time Myers was being decided, there
was already a Parliamentary Commitive reviewing and proposing reforms to the laws of evidence, including
the rules relating (o the aimission of hearsay. This committee’s work eventually resulted in the passage
of the Civil Evidence Act [968.



In Canada, Myers has not been followed. Rather, in Ares v. Veaner (1970),'"
Justice Hall favored the minority opinions in Myers of Lords Donovan and Pearce, and
introduced a new common law business records hearsay exception into Canada. Lord
Donovan and Pearce were of the opinion that the need to restate the hearsay rule to meet
modern conditions was one which should be met by the Court: "[t}he common law was
moulded by judges and it is still their province to adapt it from time to time”.'*? In the
words of Lord Pearce, adopted by Justice Hall:'

I find it impossible to- accept that there is any "dangerous
uncertainty” caused by obvious and sensible improvements in the means
by which the Court arrives at the truth. One is entitled to choose between
the individual conflicting obiter dicta of two great judges and I prefer that
of Jessel M.R. [cites passage from Sugden v. Lord Si. Leonards
reproduced in following section which sets out the principles underlying
all hearsay exceptions.] On that expression of principle he admitted the
extension which has been acted on ever since in the Probate Division.

That, 1 respectfully think, is the correct method of approach,
particularly to a problem that deals with the court’s method of ascertaining
truth. As new situations arise it adapts its practice to deal with the
situation in accordance with the basic and established principle which lie
beneath the practice. To exalt the practice above the principle would be
a surrender to formalism,
Justice Hall rejected the majority view that legislative reform was the only route by
which to make further improvements on the law of hearsay. Such an approach would
be saying, in effect: "[t}his judge-made law needs to be restated to meet modemn
conditions, but we must leave it to Parliament and the ten legislatures to do the job".'*
Having established that the hospital records at issue in this case met both Wigmore's twin

criteria of "necessity” and "reliability”, discussed further in the next section of this

161.  Ares, supra note 157.

162.  Myers, supra note 2 at 1047, Lord Donovan.

163.  Ibid. st 1040-4]1. Adopted hy Justice Hall in Ares, supra note 157 at 15.
164.  Ares, supra note 157 ot 16.
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chapter and, at length, in Chapter III of this thesis, Justice Hall allowed the appeal and
affirmed the trial court's decision to admit the hospital records.

B. General Underlying Rationale: Necessity and Reliability.

Numerous judges and academics have attempted to formulate a comprehensive
rationale which explains in retrospect the creation and continued existence of the firmly
rooted hearsay exceptions at common law. Inevitably, however, each formulation carries
with it a caveat that the proposed set of principles explains, at best, the majority of
exceptions in this ‘hodge-podge’ collection.'® However, imperfect as it may be, some
principled framework must be adopted to critique and propose reform in this area. The
preeminent statement of principles explaining the existence of most hearsay exceptions,
one which has repeatedly been favored and adopted by the Supreme Court of Canada,'*
is Wigmore's twin criteria of “necessity” and “circumstantial probability of
trustworthiness”.'"’

As stated by Wigmore and adopted by Chief Justice Lamer in Smith, the purpose
and reason of the hearsay rule "is the key to the exceptions to it"."* Wigmore goes on
to set out the general rationale for the vast majority of hearsay exceptions:'*

165.  See Wigmore on Evidence, supra note 2 at 254, under heading "Incomplete application of the two
principles”:

The two principles - necessity and trustworthiness - are only carried out in the detailed
rulaunderlheei;eplm llmldh:stmge lfuw&emh:msmllegﬂsyﬂem

166.  See Ares, supra note l57. Khan. supra note 140, Srnuh. supra note 85 and R. v. K.G.B., supra
note 107,

167.  In Evidence: Common Sense and Common Law, supra note 120 at 130-47, Maguire discusses three
"motives® for creation of hearsay exceptions: reliability, necessity and adversary practice. The third motive
underlies treating admiscions as exceptions to hearsay rule.

168,  Wigmore on Evidence, supra note 2 st 251. Adopied by Chief Justice Lamer in Smith, supra note
85 at 929,

169.  Wigmore on Evidence, supra note 2 at 251,
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The theory of the Hearsay rule is that the many possible sources of

inaccuracy and untrustworthiness which may lic undermeath the bare

untested assertion of a witness can best be brought to light and exposed,

may in a given instance be supgrﬂuéné;”il may be sufficiently clear, in

that instance, that the statement offered is far from the risk of inaccuracy

and untrustworthiness, so that the test of cross-examination would be a

work of supererogation. Moreover, the test may be impossible of

employment - for example, by reason of the death of the declarant -, so

that, if his testimony is to be used at all, there is a necessity for taking it

in the untested shape.
Thus, these two ingredients - a circumstantial probability of trustworthiness and a
necessity for the admission of the evidence - are the essential elements for admissibility
and what the preconditions of each firmly entrenched hearsay exception seck to establish.

Wigmore makes no claim 10 have been the first to identify these principles as the
unifying thread which interconnects all common law hearsay exceptions.'™ Jessel M.R.
in Sugden v. Lord St. Leonards (1876)'" stated as follows:

Now I take it the principle which underlies all these exceptions is the

same. In the first place, the case must be one in which it is difficult to

obtain other evidence, for no doubt the ground for admitting the

exceptions was that very difficulty. In the next place the declarant must

be disinterested, that is, disinterested in the sense that the declaration was

not made in favour of his interest. And, thirdly, the declaration must be

made before dispute or litigation, so that it was made without bias on

account of the existence of a dispute or litigation which the declarant

might be supposed to favour, Lastly, and this appears to m~ 0 be one of

the strongest reasons for admitting it, the declarant must have had peculiar

means of knowledge not possessed in ordinary cases.

On that expression of principle Jessel M.R. created a new hearsay exception relating to
wills and codicils applied ever since in the Probate Division.'”? Justice McLachlin, in

170.  Ibid. at 252. For example, Wigmore cites the same passage from Sugden v. Lord 81, Leonards
as does this author.

171. 1 P.D. 154 at 241,
172.  Note it was also the last significant extension of an existing excoplion or crestion of a new
exception to occur in England.
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Khan,'” summarizes and condenses the four tests identified by Jessel M.R. into the two

general principles of "necessity™'™ and "reliability".'™

1. The Necessity Principle
With respect to the consideration of "necessity”, Wigmore states: '™

reason of the declarant’s death or some other cause rendering him now
unavailable as a witness on the stand, we are faced with the alternatives
of receiving his statement without that test, or of leaving his knowledge
altogether unutilized. The question arises whether the interests of truth
would suffer more by adopting the latter or the former alternative,.. . [I)t
is clear at least that, so far as in a given instance some substitute for
cross-examination is found to have been present, there is ground for
making an exception. [Emphasis in original,]

The scope of this principle is further defined in that the necessity for the evidence must

arise from the fact that either:'”

(1)  The person whose assertion is offered may now be dead, or out of
the jurisdiction, or insane, or otherwise unavailable for the
purpose of testing...'™ [or]

(2)  The assertion may be such that we cannot expect, again, or at this
time, to get evidence of the same value from the same or other
sources... [Emphasis in original.]'™

173.  Khan, supra noie 140 at 101,

174.  “Necessity® bevomes the first of the Khan twin criteria.

175.  ‘The "reliability” principle is the result of 8 merger of the second, third and fourth test.

176.  Wigmore on Evidence, supra note 2 at 253.

177.  Ibid.

178,  The “dying declaration” and “declarations against pecuniary or proprictary interésts” are, (o name
a few, some of the hearsay exceptions which require that the declirant be dead. The "declarstion against
penal interests” exception merely requires that the declarant be out of the jurisdiction or unavailable,

179.  This would explain the existence of numerous res gestue exceptions where the declarant may be
available at trial.
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This statement of the necessity principle was adopted by Chief Justice Lamer in both
Smith (1992)," and R. v. K.G.B. (1993).""

2. Circumstantial Probability of Trustworthiness
Of the companion principle of "reliability® - somectimes know~n as the
circumstantial probability of trustworthiness - Wigmore finds that the existing hearsay

exceptions ensure that circumstances exist which provide a practicable substitute for the

I!!

There are many situations in which it can be easily seen that such
a required test would add little as a security, because its purposes had
been already substantially accomplished. If a statement has been made
under such circumstances that even a sceptical caution would look upon
it as trustworthy (in the ordinary instance) in a high degree of probability,
it would be pedantic to insist on a test whose chief object is already
secured.

However, identifying the numerous circumstances which promote reliability and
determine the required degree of trustworthiness presents some difficulty. Any further
clarification of this principle is not forthcoming from Wigmore:'

This circumstantial probability of trustworthiness is found in a variety of
circumstances sanctioned by judicial practice; and it is usually from one
of these salient circumstances that the exception takes its name. There is
no comprehensive attempt to secure uniformity in the degree of
trustwonhlness whnch the cnrcumstane:s presuppose u_ugmghuhm

Qf ;h; ng_g;;;;g g ;ng ;1;!gg|gn,[E.mphaSts added —

180.  Smith, supra note 8S.

181. K.G.B., supra note 107,

182.  Wigmare on Evidence, supra ne 2 at 252,
183.  Ibid. st 253.
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Wigmore does, however, outline three different classes of reasons which would promote

such reliability:'™
a. Where the circumstances are such that a sincere and accurate
statement would naturally be uttered, and no plan of falsification
be formed;

b. Where, even though a desire to falsify might present itself, other
considerations such as danger of ecasy detection or the fear of
punishment would probably counteract its force;

c. Where the statement was made under such conditions of publicity

detected and corrected.

Most of the exceptions relevant to our discussion rest entirely on one of these reasons;
for example, "declarations as to contemporaneous bodily or mental sensations or
conditions”, "spontaneous exclamations”, and "declarations against interest” rest entirely
on the first category; while "dying declarations” supposedly rests on the second category
(the fear of divine punishment). [t is interesting to note that, after acknowledging the
existence of "many possible sources of inaccuracy and untrustworthiness which may lie
underneath the bare untested assertion”, the first two of the above classes of reasons
provided by Wigmore merely address veracity of the declarant. Only the last enumerated
class addresses the possibility of misperception and faulty memory. However, this
reasoning relates prnmarily to “declarations as to reputation*, “"declarations as to
pedigree” and "declarations as to public documents”, rarely used hearsay exceptions,
especially in the cnminal proceedings. Also, the efficacy of this rationale to promote
reliable hearsay evidence has been soundly criticized, especially as it relates to public

documents. '™

I184.  Jhid. at 254.
I85.  See Sopinka, supra aote 25 at 232-13, and Baker. supra note 47 at 137.



- 86 -

IV, CONCLUSION

In this chapter we began by setting out the meaning of the term "hearsay” to be
employed in remainder of this thesis. We noted there were two approaches to defining
hearsay which has lead to some confusion, both in the case law and the legal literature.
The first simply includes any out-of-court assertion, whether oral, written, or implied by
conduct, which is tendered in evidence. The second further distinguishes hearsay from
other out-of-court assertions based upon the purpose for which the evidence is tendered.
Only if it is to be received for the purpose of establishing the truth of its contents, is it
hearsay. For the sake of simplicity and to avoid further confusion of an already complex
area of the law, we rejected the latter approach. We concluded that it buried within the
definition of hearsay an important element of the doctrine which is best left in the
statement of the rule.

A review of the arguments for and against including non-assertive conduct within
the ambit of the hearsay definition then followed. As the declarant does not intend to
communicate in these circumstances, any concerns as to veracity of the declarant appear
to be obviated. Thus, proponents of exempting non-assertive conduct from the hearsay
rule suggest that the risk and prejudice of admitting such evidence no longer outweighs
the benefit of putting all relevant evidence before the trier of fact. However, we
concluded that such an exemption failed to address and give adequate consideration to
the possibility that other testimonial dangers were present and operative with respect to
non-assertive communicative conduct.

To further elucidate the arguments on both sides of this debate, the House of
Lords decision of Wright v. Doe d. Tatham was examined. This case marked the
beginning of the controversy as to whether non-assertive conduct should be included
within the ambit of the hearsay exclusion doctrine. The Court concluded that each letter
tendered was merely evidence of the writer's opinion embodied in an act, and thus
properly excluded as hearsay. The declarant’s belief as to the existence of a material
particular, which is inadvertently disclosed by his or her conduct, is just as susceptible
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to the dangers of misperception and faulty memory as is any out-of-court verbal
communication. There is also a concern that the belief held by the declarant is not based
upon first-hand observation. Thus, we concluded that non-assertive conduct should be
included in the scope of the exclusion doctrine. Any criticism that necessary and relevant
evidence of non-assertive conduct may be excluded which raises no concerns as to the
existence of any testimonial dangers must be directed at the common law’s failure to
provide an exception to the rule in those circumstances. Having adopted a
working definition for hearsay, we then set out our statement of the hearsay exclusion
rule: Hearsay is inadmissible if the purpose is to tender the assertion as evidence of the
truth of the matters contained therein. The admission of hearsay evidence for some other
purpose characterizes its use as original evidence, for which it is always admissible.

Under the heading "The Historical Development of the Rule” we examined the
historical factors and parallel legal developments which effected the pronouncement and
recognition by the courts of the hearsay exclusion rule. The evolution of the modern
jury trial had a significant influence, with the transformation of the jury from an
investigatory body to a trier of fact wholly dependant on the evidence presented by
witnesses in count for its verdict. The rise of the adversarial system of justice also had
some effect on the pronouncement of the doctrine. The rule safeguarded the right of
each party-litigant to insist that evidence be given under oath, and that he or she have an
opportunity to cross-examine witnesses. Other factors, such as the civil system of
numerical sufficiency. likely had some influence, though of lesser importance.

In the section entitled “Purpose and Rationale: The Theory of the Hearsay Rule”,
we attempted to extract the modern-day rationale underlying the continued existence of
the hearsay exclusion doctrine. We identified and reviewed the four testimonial dangers
or credibility factors (insincerity, misperception, faulty memory and ambiguity of
language) which cross-examination tests for and upon which the trier of fact makes its
assessment of weight accorded the evidence. We contested the elevated status of witness
veracity over and above other testimonial dangers. If the witness either misperceived the



events or suffers from a faulty memory, there is a danger that inherently unreliable
evidence will be received into the criminal trial.

We then reviewed the trial procedures, which supposedly bolster the credibility
of a witness’ testimony or test for the existence of any testimonial dangers, which are lost
as a result of admitting hearsay evidence. We concluded that preservation of cross-
examination was the most powerful and convincing reason for the existence of the
hearsay rule. As witness confidence can often mislead the trier of fact in assessing
credibility, the loss of observation of the declarant’s demeanor was held to be of
relatively minor importance. The absence of oath and inability of the jury to assess
weight were considered to be of little persuasive weight in today's secular and educated
society.

In the final section of this chapter, we reviewed how courts have historically
developed hearsay exceptions in a haphazard manner. While acknowledging the
difficulty of gleaning a comprehensive rationale from such a hodgepodge of principles,
we reviewed some attempts by academics and courts to do just that. We adopted
Wigmore's twin criteria of "necessity” and "reliability” as the underlying rationale which
most persuasively explains of the bulk of the hearsay exceptions existing at common law.
The "necessity” principle requires either that the hearsay evidence be the only viable
means by which the matters asserted in the hearsay can be established, or that the
hearsay evidence is such that we cannot expect, again, to get other evidence of such
value. The companion principle of "reliability”, also known as circumstantial probability
of trustworthiness, ensures that the circumstances provide a practicable substitute for the

ordinary test of cross-examination.



CHAPTER THREE

AN ANALYSIS OF THREE EXISTING COMMON LAW EXCEPTIONS:
DYING DECLARATIONS, DECLARATIONS AGAINST INTEREST, AND THE
RES GESTAE CATEGORY.,

"The theory of the hearsay rule... is that the many possible sources of
inaccuracy and untrustworthiness which may lie underneath the bare
untested assertion of a witness can best be brought to light and exposed,
if they exist, by the test of cross-examination. But this test of security
may in a given instance be superfluous; it may be sufficiently clear, in
that instance, that the statement offered is free enough from the risk of
inaccuracy and untrustworthiness, so that the test of cross-examination
would be work of supererogation. Moreover, the test may be impossible
of employment - for example, by reason of the death of the declarant - so
that, if his testimony is to be used at all, there is a necessity for taking it
in the untested shape.” - J.H. Wigmore, A Treatise On the Anglo-
American System of Evidence in the Trials of Common Law, vol. 5, 3d ed.
by J.H. Chadbourn (Boston: Little Brown & Co. 1940) at 251.

This chapter examines three firmly rooted exceptions to the hearsay exclusion
doctrine: the dying declaration, declarations against interest and the res gestae. The first
two of these are analyzed and discussed under their own separate headings. The res
gestae category is then divided into four separate subcategories: declar:' ons as to
contemporaneous bodily or mental sensations or conditions, declarations indicating state
of mind or intention. declarations accompanying or explaining acts, and spontaneous
exclamations. Each of the subcategories is treated as an independent hearsay exception
and analyzed accordingly. Of the hearsay exceptions existing at common law, these were
selected for analysis because of both their ancient origins and their potential, in this
author's opinion, to permit unreliable or unnecessary hearsay evidence to be placed
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Analysis of the hearsay exceptions will begin, in most cases, with a brief history
of the exceptions' historical development and evolution at common law. This will help
us to understand and explain the present-day existence of certain preconditions and to
expose some of the rationales underlying the exceptions. The present-day scope and
limitatiuns of the hearsay exception will then be set out. The preconditions necessary to
trigger application of the exception will be identified. An attempt will be made to extract
the rationale underlying the exception, both from its history and present-day application,
as well as from any judicial comment on the reason or purpose for the exception. The
twin criteria of "necessity” and “reliability", as discussed in the previous chapter, will
form the framework of analysis for each rationale. Finally, an assessment of the validity
of the exceptions® underlying rationales and preconditions will follow. This critique will
focus almost exclusively on the admission of inculpatory hearsay evidence in the criminal
trial where the accused has had no opportunity to cross-examine the declarant. The
primary objective of this chapter is to demonsirate how many of these firmly entrenched
hearsay exceptions fail to satisfy, in certain circumstances, the twin criteria of
"necessity” and "reliability” as set out by J.H. Wigmore' and adopted by the Supreme
Court of Canada in R. v. Khan.?

l. J.H. Chadboum. ed., Wigmore on Evidence, vol. §, rev. ed. (Boston: Little, Brown & Co., 1974)
(bereinafter Wigmore on Evidence].

2. [1990]) 2 S.C.R. 531, 59 C.C.C. (3d) 92, 79 C.R. (3d) I. 1i3 N.R. §3, 41 O.A.C. 353, aff'g
(1988), 27 O.A.C. 143, 64 C.R. (3d) 281. 42 C.C.C. (3d) 197 [hercinaficr Khan cited to C.C.C.}.
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1. DYING DECLARATIONS

A. History

Like many of the other hzarsay exceptions, dying declarations were routinely
admitted in court long before the rule against the admission of hearsay was formulated
and recognized at common law. An example of such a declaration being received is
recorded as early as 1202.> The trial of the Earl of Pembroke (1678) provides one of
the earliest instances of a dying declaration being admitted after the hearsay exclusionary
doctrine had become ﬁrmly entrenched. The Court in that case, however, made no

pursuant to any recognized exception. The first reference to the dymg declaration as an
established and judicially recognized hearsay exception occurs in R. v. Reason and
Trantor (1721).° However, a clear statement of this exception's rationale and
preconditions is not found until the decision of Chief Baron Eyre in R. v. Woodcock

(1789).¢

B. Scope and Preconditions
Cross provides a succinct statement of the exception and its preconditions:’

The oral or written declaration of a deceased person is admissible
evidence of the cause of the death at a trial for his murder or
manslaughter’ provided he was under a settled, hopeless expectation of

R. Cross & C. Tapper, Crass on Evidence, Tth ed. (London: Butterworths, 1990) at 753,
6 How. St. Tr. 1311 at 1333-34.

I Strange 499. 93 E.R. 659.

I Leach 500, 163 E.R. 352 [hercinafter Woodcock cited to E.R.).

Taken from Cross, supra 3 at 651.

R. v. Mead (1824), 2 B.& C. 605, 107 E.R. 509 at 510 (K.B.), appears to be the first reported
case in which this limitation was imposed. Abbott, C.J., stated that "evidence of ﬂnsds:nptm is only
ahmmblewhaeﬂwdud:ofdudecandnﬂbmbjmoflbechrga and the circumstances of the death
the subject of the dying declaration”. R.J. Delisle, in Evidence: ﬁnﬁplamﬂﬁuﬂam(‘fm
Carswell, 1984) at 235. aotes that this limitation appears to have been the result of historical sccident:

Until the nineteenth century, the exception opersted both in civil and criminal cases.

The source of the restriction appears to be a statement by East in his chapter on

® NS e ow
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death® when the statement was made and provided he would have been a
competent witness'" if called to give evidence at that time.
In addition, the following propositions may be extracted from the case law which further
define the scope of this exception. While the victim must have entertained a "settled,
hopeless expectation that he was about to die almost immediately”," it is unnecessary
that the victim, in fact, expire forthwith or within a short period of time thercafter. "
The dying declarant is not required to state specifically that he or she knows they are

deceased and lhe conduct of the deceased," The dac—larauon can be evidence both for

Homicide: in that chapter he noted that dying declarations were receivable in homicide

prosccutions. By the next generation this statement had boen interpreted to mean that

dying declarations were only receivable in homicide prosecution.
Note in Canada a dying declaration can also be received in a trial for criminal negligence causing death,
or where death of a person is a necessary element of the offence to which the accused is charged. Sec R.
v. Jurtyn (1958), 28 C.R. 295, [1958] O.W.N. 355 (C.A.) [hereinafter Jurryn cited to C.R.].

9. In R. v. Errington, (1838) 2 Lew C.C. 148, declarations were excluded because the deceased did
no more than say that he regarded himself as in great danger. As stated by Justice Wurtele in R. v. Lawrin
(No. 4) (1902), 6 C.C.C. 104 at 106 (Que. K.B.) [hercinafler Lawrin]:
The person who makes the dying declarstion must be thomughly convinced that he is
about to die; he must have no hope, nor glimmer of hope. It is not a matter merely of
thinking, but it must be a matter of solemn conviction that he is going soon to die, and
he must have no hope whatever of recovery.
Hnwgvgr. |t is llllm.ﬂéﬁil uhelher innther permn in a smnhr situation would have had same feeling or

10. f'ﬁﬂpdrlﬂmf v. The King (1934), [1935} S.C.R. 53,63 C.C.C. 5, [1935] 2 D.L..R. 132 at 116,
Duff C.J.C. [hereinafier Chupdelaine cited D.L.R.|:

Then, he must consider whether or not the statement would be evidence if the person

making it were a witness. If it would not be so, it cannot properly he admitted as a

dying declaration.

1. 1bid. at 136.

12. Note P.K. McWilliams, in Canadian Criminal Evidence, 3rd ed. (Aurors, Ontario: Cansda Law
Book, 1992), adds io his statement of the necessary preconditions that the victim must die within &
reasonable time after the making of the declamation. However, the case law does not appear 1o support
this proposition. Sec R. v. Mcimosh, (1936] 3 W.W.R. 456, 51 B.C.R. 148,67 C.C.C. 143(5.C.), rev'd
[1937)2 W.W.R. |, [1937] 4 D.L.R. 478, 52 B.C.R. 249, 69 C.C.C. 106 (C.A.) [hercinafter Mclniash
cited to C.C.C.).

13. See R. v. Mulligan (1973), 23 C.R.N.S. | at 34 (Ont.H.C.), aff"d (1974), 26 C.R.N.§. 179, 18
C.C.C. (2d) 270 (Ont.C.A.), aff'd [1977] | S.C.R. 612, 9 N.R. 27, where Justice O Driscoll, ruling on
the admissibility of a dying declaration in relation (o the deceased’s seven stah wounds, states:
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and against the accused' and may be in answer to leading questions or be obtained by
earnest solicitations.’* The declaration must be based upon personal knowledge or actual
observation of the fact which the declarant relates,'® and it must relate to injuries which
are the subject of the charge."

The Courts may, in some circumstances, relax the rules of evidence to allow
admission of evidence undermining the trustworthiness of the dying declaration. This
appears to be in recognition of the fact that the admission of a dying declaration can be
highly prejudicial and may cause some unfairness to the accused. As a result, "the
accused is entitled to every allowance and benefit that he may have lost by the absence

In my view, the nature of the injuries suffered by the deceased, the number of i mjunes
suffered by the deceased, and the gravity of them would lead any reasonable person, in
my view, to the view that they had a settled, hopeless expectation that they were about
to die almost immediately.

in Flr.t did Iuppm
However, see R. v. Presley (1975), [1976] 2 W.W.R, 258 (B.C.5.C.) where, despite having three bullet
holes in her abdomen, the circumstances were such that the required expectation of death could not be

was not aware of the seriousness of her injuries.

14. See Laurin, supra note 9, However, as McWilliams, supra note 12 at 8-28, points out: "where
the guilt of the accused depends upon statements made in a dying declaration any admissions before death
tending to qualify or contradict the statements made therein are admissible”. See Mclnrosh, supra pote 12
at 118. See also R. v. Marceau (November 2, 1988), Doc. No. CAD07595 (B.C.C.A.), where a suicide
nole of the brother of the accused was admitted in an attempt to exculpate the accused on a possession of
narcotics charge. The Bnitish Columbia Court of Appeal held that the trial judge properly admitted the
suicide note and gave it the appropriste weight. Note there is no consideration by either the Court of
Appeil nor the (rill coun of‘ lhe nsquisizg preconditions for this exception. Clearly they would not have
15. See R. v. Picken (1935), 52 B.C.R. 264, 69 C.C.C. 61, [1937} 4 D.L.R. 425 (C.A.), rev'd on
other grounds |1938) §.C.R. 457,69 C.C.C. 321, [1938) 3 D.L.R.; R. v. Smith (1873), 23 U.C.C.P. 312
at 316-17.
i6. Schwartzenhauer v. The King, [1935]) S.C.R. 367, 64 C.C.C. 1 at 3, [1935] 3 D.L.R. 711
{hereinfter Schwarrzenhauer cited to C.C.C. 1

Clearly, dying declarations are competent only in homicidal cases, and then only in so

far as the statements therein could have been given in evidence by the deceased had she

lived.

17. See Schwarizenhauer, supra note 16, R. v. Mead, supra note 8.



of the opportunity of more full investigation by the means of cross-examination®.'* In
R. v. Mcintosh (1937)," this “allowance and benefit" resulted in the admission of hearsay
statements of the deceased declarant which undermined the reliability of the dying
declaration, but which fell under no recognized exception to the hearsay rule.™ The
British Columbia Court of Appeal received the evidence on the basis that "every principle
of justice requires that every reasonable opportunity should be afforded the accused to
answer accusations so difficult to meet as those made by a 'witness’ from the grave*.”
Note, however, the evidence undermining the credibility of the dying declarant or
declaration does not affect the admissibility of the declaration. This evidence goes only
to the weight accorded the statement.

In some cases the admissibility of a dying declaration has been blocked despite
all the preconditions of the hearsay exception having been satisfied. Wigmore cites

admission of a dying declaration can be challenged if the accused can demonstrate: (1)
that the declarant had a “"temporal self-serving purpose to be furthered” (i.e.: strong
feelings of hatred or revenge)”

18. Ashiton'’s Case (1837), 2 Lew. 147, 168 E.R. 1109.

19, Mclntash, supra note 12,

20. In that case, the victim had died as a result of an infection caused by an unlawful ahortion, Her
dying declaration identified the accused as the abortionist. The hearsay evidence which was lendered by
the accused was the statements made severul days hefore the dying declaration by the victim 1o her
husband. In those statements she claimed to have induced the abortion herself without the help of anyone.
21. Mcintosh, supra note 12 at 109.

22 Wiginore on Evidence, supra note | at 302, cites Tracy v. People, 97 11l. 101 (1880), where the
deceased’s swearing and use of profane language demonstrated “a reckless, irmreverent siate of mind, and
entertained feelings of ill-will and hostility towards the accused®. The rationale which guaranteed veracity
did not obtain; therefore. his dying declaration was inadmissible. However, there sppears to be an
alternate explanation for the exclusion of the declaration in Tracy. The Court stated in that case: [ibid. at
106)

The use of profane language immediately preceding the stalement is hardly o be

reconciled with the assumption that he was at the time of sound mind and impressed with

a sense of almost immeodiate death... . It is hard to realize how any sane man who

believes in his accountability to God can be indulging in profanity when at the same time

he really helicves that in a few short hours at most he will be called upon to appear
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or; (2) that at the time of making the declaration the declarant had an irreverent state of
mindand was not moved by the solemnity of his or her own imminent demise.® It must
be emphasized, however, that the onus appears to be on the party against whom the
hearsay is tendered to put enough evidence before the court to make this a “live" issue
before the court will exclude the dying declaration.®

C. Rationale
The rationale for the exception is expressed in the following oft-quoted passage
from the judgment of Chief Baron Eyre in R. v. Woodcock (1789):%

... the general principle on which this species of evidence is admitted is,
that they are declarations made in extremity, when the party is at the point
of death, and when every hope of this world is gone: when every motive
to falsehood is silenced, and the mind is induced by the most powerful
considerations to speak the truth; a situation so solemn, and so awful, is
considered by the law as creating an obligation equal to that which is
imposed by a positive oath administered in a Court of Justice.

divine retribution which compels them to speak truthfully.” The theory, simply stated,

It is evident from this quotation that the Court believed either that the man was insane, and therefore not
a competent witness, or that he was sane and he did not really belicve that he was about to die in a few
short hours, thus lackiny the necessary apprehension of immediate and impending death. As a result, it
is unnecessary to resort 10 Wigmore's gloss on this exception to explain the exclusion of this statement.
23. See discussion of R. v. Pike (1829), 3 C & P 598, 172 E.R. 562, in following section entitled
"Rationaje”.

24. Neither Wigmore nor any of the cases located by this author discuss the standard of proof which
the accused must meet 10 exclude the declaration. Must he raise merely a reasonable doubt as to the
existence of the declarants revengeful feelings or lack of reverence? While in some cases hatred toward
the accused may be infamous, and irreverence evident in the circumstances or on the face of the declaration
itself, this is a significant evidential burden placed upon the accused.

2s. Woodcock, supra note 6 st 352. 1t is noteworthy that the court felt necessary to point out that the
deceased declarant, while a native of the East Indies, was a "baptized mulatto™, Woodcook was followed
ian R. v. Magyar (1906). 12 C.C.C. 114 at 117 (N.W.T.5.C.).

26. D. Byme & ).D. Hegdon, in Cross on Evidence, 4th Australian Ed. (Sydney: Butterworths, 1991)
the primary undorlying retismule for the admission of this class of hearsay. In R. v. Madobi (1963), 6
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his Iq::s"_27
The religious overtones of this rationale are further demonstrated in the decision
of R. v. Pike (1829):®

We allow the declaration of persons in articulo mortis 1o be given in
evidence, if it appears that the person making such declarations was then
under the deep impression that he was soon to render an account to his
Maker.
In that case, as the child was only 4 years old, the Court found that the child could not
possibly have the requisite comprehension of the life hereafter so as to guarantee the

sincerity of her declmﬁcm”

the admlmstenng of the aat_h."’ That the accused has been denied the opportunity to

to be spent in comfort on a neighboring island and there is no sanction against lying at the point of desth.
For further discussion of this case see R. Eggleston, Evidence, Proof and Probability (London: Weidenfeld
and Nicolson, 1978) at 49.50. Note in R. v. Sawage, (1970) Tas. S.R. 137 at 145, Burbury C.J. rejected
the views of the Madobi Court:
The notion that the court should embark on an enquiry into the religious heliefs of a
declarant in the life hereafter... should in my view be wholly rejected ... [Even if the
declarant is] agmostic or even if an atheist 1 think [his or her] dying d@;.:mmn in
nevertheless sdmissible,
R. v. Osman (1581), 15 Cox C.C. | at 4, See also Nembhard v. The Queen (1981), 74 Cr. App.
l44 at 146 (P.C.) [bereinafter Nembhard).

8. JC&P598 172 E.R. 562,
29. Nole as :hc thld Wi nnly 4 yurs old she wnuld not hm: h«x:n a mmpglcm \mlnesn to lemfy

In
’Nl

N

cla;:lnr:non on my olhgr hasls than the pmcondﬂmnvs nacessnry to ln;,ger npphunmn nf cms exc::ptmn were

30. See Baron Alderson’s comments in Ashion’s Case (1837), 2 Lew. 147, 168 E.R. 1109;
When a party comes 10 the conviction that he is shout to die, he is in the same practical
state as if called on in a court of justice under the sanction of an osth... .

See also Nembhard, supra note 27 st 146, per Sir Owen Woodhouse:
For example, any sanction of the oath in the case of a living witness is thought o be
balancud at least by the final conscience of the dying man.
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cross-examine the declarant to expose possible weaknesses in the declarant’s perception
and memory goes merely to the weight accorded the evidence by the trier of fact.”!
While the assurance of veracity resulting from the above-stated rationale has
rarely been challenged, some Courts have, nonetheless, insisted that necessity is the
dominant principle upon which the exception is founded: "[i]t is not received upon any
other ground than that of necessity, in order to prevent a murder going unpunished".*
In the words of Sir Owen Woodhouse in Nembhard v. The Queen (1981):*
There is a further consideration that it is important in the interests of
justice that a person implicated in a killing should be obliged to meet in
Court the dying accusation of the : ictim - always provided that fair and
proper precautions have been associated with the admission of the
evidence and its subsequent assessment, by the jury,
Thus, “"the ground of public necessity of preserving lives of the community, by bringing
manslayers to justice"* counterbalances any residual concerns the Court might have as
to the reliability of this hearsay evidence.
It is noteworthy that dying declarations are admissible only in murder or
manslaughter trials and not in civil tnals. The overriding societal need for the admission

of such evidence appears only to obtain in the criminal context.

K) B In Nembhard, supra note 27 at 147, the Privy Council rejected the suggestion that some
corroborative evidence is required to compensate for the loss of ability by the accused to cross-examine
the declarant. This merely goes to the weight accorded the statement.
12, From editorial note of Redfield. C.J., in Simon Greenleaf's A Trearise on the Law of Evidence
(Boston: Little & Brown. 1860) as quoted in Wigmore on Evidence, supra note | at 278. See also Donnely
v. Stare 26 N.J.L. 601 at 617 (1857), Ogden J.:
Such d«:lamion-a are mceivad a8 ev :d.:m.e fmm macéssuy. lor fumlshmk lhe lvssnmony
When a dﬁllh wound is inflicted in sccret. as was done in this ¢ case, no pgmm can he
expected to speak to the fact except the victim of the violence,
See also Jurtyn, supra note 8 st 297:
The admissibvility of dying declarations under the nqmlue Elmm is an ueepmn
to the hearsay rule which appears to be founded ma op the o \
since it frqgnllyhppemﬂwlheul;mthnrdpamn;vulﬂegmeyemm
[Emphasis added. |
33.  Newbhand, supra note 27 at 146-47.

M. S. Greenleaf, A Treatise on the Law of Evidence (Boston: Little & Brown, 1842) st 187.




D. Critique

That dying declarations are sometimes received with apprehension and reservation
is evident in the following passage from the judgment of Justice Davis n
Schwartzenhauer v. The King (1935):%

In the words of Byles, J., in Reg. v. Jenkins (1869), 11 Cox C.C. 250,

these dying declarations are to be received with scrupulous I had almost

said with superstitious, care. The declarant is subject to no cross-

examination. No oath need be administered. There can be no prosecution

for perjury. There is always danger of mistake which cannot be

corrected.

J.M. Maguire, in Evidence: Common Sense and Common Law,* concurs with respect 10

the danger of admitting such statements and challenges their inherent reliability:”
... [A)nybody will agree that the victim of a deadly accident or a
murderous assault is often not the best observer of what happened to him
and, even on the issue of sincerity, some folk carry grudges to their
graves and may not be averse to exercising them with their dying breath.
Moreover, in its traditional and still its most common form, this doctrine
is not extended to civil cases, such as actions for wrongful death, but is
confined to the trial of criminal prosecutions for the death of the
declarants. The reason normally offered for this restriction is unreliability
of the evidence.

When you come to think about it, such a restriction is quite
astounding. Why admit against a criminal defendant, whose life may be
at stake, evidence which would not be let in against the same man in a
civil action for mere damages?
Unfortunately, dying declarants make a difficult class of persons to study, and it is
impossible to set up controlled experiments which reconstruct the circumstances which

supposedly guarantee the declaration’s reliability.™

3s. Schwartzenhauer. supra note 16 at 2.
36. (Chicago: Foundation Press, 1947),
3. Ibid. a 133,

38 S@LR .!nﬂ’ae 'EGConﬂiMmmd mebmeUmonfmﬂﬂsD-cm (lm) n

ﬂﬂlﬂlﬁll mnclml and ph\soc;l evidence “soems nqut:vg. unmpmm\ra lmhgmu gnd mmﬁuﬂl




-69 -

While the rationale propounded by Chief Baron Eyre in Woodcock may have been
valid in the eighteenth and nineteenth centuries, its legitimacy must certainly be
questionable in today's secular society.”” The influence of religion in the affairs of men
and women has undoubtedly decreased.® Many people today give little thought
whatsoever to their religious beliefs, while some are steadfast atheists. The rationale of
"not wanting to meet your Maker with a lie on your lips* has little persuasive force when
such persons are the dying declarant.

Providing the accused with the opportunity to adduce evidence to rebut the
presumption that all declarants have some belief in a divine being is an ineffectual
protective measure. Few people give any clear indication to the outside world of their
theological beliefs. Many with negligible religious conviction regularly attend religious
services simply for the social interaction or to maintain traditions in the family.
Identifying, with any certainty, those to whom this rationale obtains and those to whom
it does not - short of examining them on the witness stand - is next to impossible.

Even completely discounting the risk that a declarant has no belief in God or
divine retribution, or assuming that everyone - atheist, agnostic and religious fanatic alike
- is moved by the solemnity of their own imminent demise to speak the truth, the dying
declaration exception still fails to address a number of testimonial dangers inherent in
hearsay evidence. As discussed in the previous chapter, preserving for the accused the
right to cross-examine the persons giving evidence against the accused is the principal
reason for the existence of the hearsay exclusion rule. The general rationale supposedly
underlying all hearsay exceptions is that the circumstances satisfy all the requisite

preconditions 1o provide a practicable substitute for the ordinary test of cross-

when offered in support of the dying declaration exception and recommends its abolition.

39, Note this rationale may no longer apply today even lo persons who have strong religious
convictions. The rationale is clearly rooted in ancient Judaeo-Christian notions of 8 merciless and vengeful
God. Modem-day Judaism and Christianity teach of a more loving and merciful God.

4. R v.KGB., [1993)8.C.J. No. 22 (QL), Cory J.
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examination.’ As has been noticed, the rationale underlying the dying declaration
exception makes no claim whatsoever to be a practical substitute for cross-examination.

Cross-examination tests all four of the testimonial factors: veracity, perception,
memory and ambiguity of language. Some commentators have claimed cross-
examination’s greatest contribution to the ascertainment of truth is its effectiveness in

disclosing inaccurate perception or faulty memory on the part of the witness.*’ The

only to sincerity. The risk of inaccurate perception and faulty memory goes merely to
the weight accorded the evidence. However, as discussed in the previous chapter under
the heading "Paramountcy of Veracity As Credibility Factor", there is no logic in
according the risk of insincerity an clevated status above the other testimonial dangers.
Where circumstances raise concerns as to perception or memory, the reliability of an out-
of-court statement may be as suspect as if the declarant had been untruthful. Without
cross-examination or other means to assess the degree of the risk of misperception or

memory distortion, any allocation of weight to this evidence is arbitrary. Therefore,

dying declaration, which is in almost every case identification evidence, should not be
received in evidence.

As discussed in the "Rationale" section, some wou't' arguc that the “public
necessity of preserving lives of the community, by bringing manslayers to justice”
counterbalances the fact that the rationale may not address every testimonial danger.

However, admitting evidence of questionable reliability in a criminal trial to promote or

41. See Chapter Two of this thesis for a discussion of this issue,

42, See E.M. Morgan, "Hearsay Dangers and the Application of the Hearsuy Concept® (1948) 62
examination does reveal insincerity, “its most important service is in exposing faults in perception and
memory”. Maost witnesses are quite sincere and cross-cxamination is not %0 effective ax to reveal the falsity

of a competent liar.



the admission of such evidence, gravely prejudicial to the accused, which by its very
nature denies the accused of an effective opportunity to test three of the four testimonial
dangers, be demonstrably justified in a free and democratic society? Arguably, a Charter
challenge provides the proper framework within which to answer this question and to
assess and balance the societal interests. Courts should not work backwards by first
finding a societal interest which creates a "necessity” for this evidence, and then

constructing a "reliability” rationale to allow its admission.

murder or manslaughter trial in which the declarant was the victim. Wigmore
commented on the "crass stupidity of this limitation” and cites Srare v. Bohan (1875)"
as an example of how illogical this can be. In that case, both T.A. and W.A. were shot
by the accused. T.A. died immediately, but W.A. survived a few hours. At the trial

such a limitation on the use of these declarations.
With respect to the fact that the declaration can only relate to injuries of the
declarant which are the subject of the murder or manslaughter charge, D. Byrne and J.D.

Heydon, in the Australian edition of Cross on Evidence, state:*

1 Canadian Charter of Rights and Freedoms, Part | of the Constitution Act, 1982, being Schedule
B of the Canada Act 1952 (U.K.), 1982, c. 11 fhereinafter Charter).
4. That potentially unreliable evidence is admitted without the accused having any opportunity to

&u

as protected under ss.7. 11(c) and 11(d) of the Charter. See further discussion in Chapter Four as to the
coastitutional ramifications of admitting unrelishle hearsay evidence,

45. 1S Kan. 407 cited in Wigmore on Evidence, supra note 1 at 281,
46, Byme & Heydon, supra note 26 st 860.
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It seems no more than an accident of history ... that a deceased person
under the belief of his imminent demise would tell the truth about the

identity of his assailant, but about nothing ¢lse. [Emphasis added. ]

Such dying declarations cannot be used, for example, in a trial for kidnapping or scxual
assault where the victim is subsequently murdered. Wigmore, again, sces no logic to this
limitation, rather, he describes it as a "irrational and pitiful absurdity of this feat of legal
cerebration”.’

Finally, it is worthy of note that dying declarations arc received even if other
admissible evidence is available.* Thus, a dying declaration identifying A.B. as the
murderer is admissible even if a number of other eyewitnesses to the murder were
available, but not called to give evidence. Clearly, admitting hearsay when other
sufficient and admissible evidence is available offends the "necessity” principle set out

by Wigmore and adopted in Khan.

47. Wigmore on Evidence, supra note | at 281. Wigmore also criticizes the fact that this exception
does not apply to civil wrongs:

... the notion that a crime is more worthy of the attention of courts than a civil wsong

is a traditional relic of the days when civil justice was sdministered in the royal courts

as a purchased favor, and criminal prosecutions in the King's name were zealously

encouraged bocause of the fines which they added to the royal revenues.
It is interesting to note that s. 51(1) of the proposed Uniform Evidence Act would have extended the nature
of the charge with respect to which dying declarations were admissible to attempts (o commit murdes or
any other charge arising out of the transaction leading to the declarant’s death or injuries (i.e.: kidnapping,
sexual assault) that is joined with the main charge.

48, Wigmore condemns this rule in that, even if it is not needed becsuse of other adequate testimony
being available, the declaration is still admissible: “This again shows the historical unsoundaess of the
spurious principle...* (Wigmore on Evidence, supra note | at 284).



-73-

The broad category of hearsay exceptions known as the res gestae is commonly
broken down into four subcategories: (1) declarations as to contemporaneous bodily or

declarations accompanying or explaining acts; and (4) spontaneous exclamations.
Without commenting as to the appropriateness of this categorization, this framework is
adopted for the purposes of our analysis. As some of the subcategories of the res gesrae
raise minimal concerns with respect to the twin criteria of "reliability” or "necessity, they

are given relatively short treatment in comparison to others.

Conditions
1. History

This subcategory of the res gestae finds its genesis in the judgment of Lord
Ellenborough in Aveson v. Kinnaird (1805).* In that case, the Insurer resisted payout
on a policy for the death of the plaintiff’s wife on the ground that the deceased wife had
failed 1o disclose her illness at the time of obtaining insurance coverage. Several days
after the wife had been to a Doctor for the physical examination required by the Insurer,
she was visited by a friend at her home. The friend found the wife in bed at eleven

o’clock in the moming, whereupon the wife explained that she was ill and had been in

the out-of-court statements made by the wife to the friend on the basis that they disclosed

her physical condition and state of health,* thus forming part of the res gesrae.

49, 6 East 188 at 194, 102 E.R. 1258 (K.B.) [hervinafter Aveson). Note in the Earl of Pembroke's
Trial (1678), How. St. Tr. 1309, the murder victim's complaints of pain and statements as to the cause
of the wound which were made 10 the victim's servants and doclor were neceived in evidence.

50. It is noteworthy that the relevance of the statement was not to establish her state of health at the
time contemporancaus to her making the declaration, but rather to establish that she had been continuously
ill since hefore receiving the physical examination. Thus, the case does not fit within the scope of the
EXCEplion as it exists today.
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However, it was not until the middle of the nineteenth century that the "declarations as
to contemporaneous bodily or mental sensations or conditions” received judicial
recognition as a distinct exception to the hearsay exclusion rule.” Up until that time it
had been "merely an indefinite doctrine, not distinguished clearly between this and the

exception for spontaneous declarations”.>

2. Scope and Preconditions
declaration must relate to or disclose some bodily or mental sensation or condition. The
assertion must also be made contemporancously with the experience of the sensation or
condition,*® though the courts have been somewhat flexible with respect to this
requirement. The passage of time does not necessarily destroy the contemporaneous

character of the declaration™ so long as the declaration does not amount to a narrative

of the declarant's past symptoms.**

51 Wigmore on Evidence, supra note | at 90.
52 Ihid. at 91.

53, Statements are admissible to prove either good health (R. v. Johnson (1847), 2 Car. & Kir. 354,
175 E.R. 146 (N.P.)) or poor health (Aveson, supra note 49).

54, Cross, supra note 3 at 675, sugpests that with respect (o the requirement of contemporaneity, "it
is impossible to lay down anything in the nature of a rigid rule”.

55. J. Sopinka, S.N. Lederman & A.W. Bryant explain in The Law of Evidence in Canada (Toront:;
Butterworths, 1992) at 423, the relationship hetween contemporancity and reliahility:

The circumstances of cach case must be examined and if the statement 15 made at 8 ime

too remote from the actual experience of the bodily feclhing so as to rob ot of any

contemporaneits and to amount only to an account of the past stute of the declarant's

health, it would be inadmissible.

Sce Gilbey v. Great Western Railway (1910), 102 L.T. 202 (C.A.), cited with approval in Youlden v.
London Guar, Co. (1912), 4 D.L.R. 721 (Ont. H.C.) Middlcton 1., aff'd 12 1D.L.R. 433 (Ont. C.A,)
(hereinafier Youlden cited 10 4 D.L.R.]. Note in Aveson, supra note 49, the Count admutted the hearsay
statement of the deceasad declarunt to establish both her illness at the time of making the doclaration and
il hes s § duys previous.

In the United States there is an anamoly to this restriction in that accounts of past symptoms given
by patients in consultation with a physician for the cure of the illness are admissible, even if statements arc
made post litem motam. See ).H. Chadhoum, ed., Wigmore on Evidence, vol. 6, rev. ed. (Boston: Lattle,
Brown & Co., 1974) ss. 1719 - 1722 [hercinafier Wigmore on Evidence, vol. 6.] Thix excoption finds its
origia in the much-cited decision of Chief Justice Bigelow in Barber v. Merriam, 1) Allen 322 &t 325
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The out-of-court statements are not admissible for the purpose of proving the
cause of the declarant’s injury or malady, but only for the limited purpose of showing
the existence of a bodily or mental sensation.*® However, the statement may then
become a piece of circumstantial evidence from which the Court infers the probable
cause of the suffering or sensation."’

As is the case with all the hearsay exceptions discussed under the res gesrae
heading, it is not a precondition that the declarant be dead or unavailable at the time of

the trial to admit the hearsay evidence.

3. Rationale

The rationale underlying this exception is based primarily upon the circumstantial
probability of trustworthiness of such statements and, to a lesser extent, on the necessity
of admitting these out-of-court statements. With respect to the “reliability” component,
three of the four testimonial dangers (perception, memory, and veracity) are addressed.
The risk of misperception is non-existent as the declarant truly has a "peculiar means of
knowledge®: nobody is better able to accurately perceive and identify sensations and
feelings than the person experiencing them.** As the declaration is made at or near the

(Mass, 1865). The Chicf Justice believed such statements are less open to suspicion as “[t]hey are made
with a view to he acted on in a matter of grave personal concemment, in relation to which the party has
4 strong and direct interest (o the truth™.

56. See R. v. Gloster (1888), 16 Cox C.C. 471 at 473:

The statements must be confined to contemporancous symptoms, and nothing in the

nature of a narrative is admissible as 10 who caused them or how they were caused.
Sce also R. v. Read (1982), 18 Alta. L.R. (2d) 188 at 192 (Q.B.). Note Rodych v. Krasey, [1971] 4
W.W.R. 358 at 36366 (Q.B.), appears to go much further and sdmit the statement for the purpose of
establishing the cause of the injuries. However, based upon the precedents cited by Justice Matas, and the
Court’s repeated reference to the res geside hearsay exception, it is more likely that this evidence was
admitted under the spontancous exclamations subcategory of the res gesrae class of hearsay exceptions.
57. Youlden, supra note $5. Sec also Pinette v. Parsens, [1990] B.C.J. No. 1503 (B.C.5.C.) (QL),
where the fact that beadaches of the infant plaintiff started occurving the day after the motor vehicle
accident kead 1o the inference that the accident caused the headaches.
58 It is interesting (o note that while the declarant may possesses a *peculiar means of knowledge®

ahowt his or her own senses, thus minimizing any chances of misperception, this "peculiar means of
knowledge® also ensures there is no external source by which (o test the veracity of the declarant. The
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moment the declarant is experiencing the sensation, inaccurate recall does not raise a
concern. Assurances of sincerity are present because the declarant is thought to have had
little opportunity to fabricate or concoct as a result of the contemporaneity requirement
being met.*

With respect to the "necessity” rationale, the exception is not dependent upon
unavailability of the declarant.*® Rather, it is believed that there is "a fair necessity, in
the sense that there is no other equally satisfactory source of evidence either from the
same person or elsewhere”.® Thus, the supposed superior reliability inherent in such
declarations, as compared to the suspect trustworthiness of testimony as to past bodily
or mental sensations or conditions, generates the need to admit these statements.
However, as stated by Bigelow, J., in Bacon v. Charlion (1851):%

[The hearsay evidence] is not to be extended beyond the necessity on
which the rule is founded. Anything in the nature of narration or
staternent is to be carefully excluded, and the testimony is to be confined
strictly to such complaints, exclamations, and expressions as usually and
naturally accompany and furnish evidence of a present existing pain or
malady.

4. Critique
Within the context of a criminal trial, the admission of hearsay evidence pursuant

to this exception, as with the other subcategories of the res gestae class, does not operate

declarant need not fear that any other evidence except that from his own mouth will disclose his insincenty .

59. Sopinka, supra note 55 at 242: 7[The fact that the individual's description is uttered at the precise
moment that he is expenencing the sensation provides some measure of sincerity . Note this rationale may
have somewhat less force than the spontaneous exclamation subcategory. In that subcategory, not only 15
there contemporaneity with the event to reduce chance of fabrication, there is also an element of suprise
or nervous excitement. Surprise or nervous excitement may not be operating at the time the person

experiences pain.
60. Delisle, supra note 8 at 397,

61. Wigmore vn Evidence, vol. 6, supra note 55 at 90. Note Wigmore suggests that this type of
statement, made out of court and without obvious motive to misrepresent the facts, is more relishle than
statements made at 8 later date by the witness on the stand.

62. 7 Cush. 586. as quoted in Wigmore on Evidence, vol. 6, supra note 55 5.1718.



unfairly against the accused when the declarant is called as a witness by the prosecution.
In those circumstances the declarant is under cath, the court may assess the demeanor
of the declarant, and the accused has the opportunity to cross-examine the declarant to
assess the four credibility factors. While cross-examination ccmemporanenus with the
occurs at later time is margmalf’ Thusi our ana!ysns in this section, as with all the
"Critiques” under the remaining subcategories of the res gestae, is focused on
circumstances where the out-of-court statement is admitted at trial and the declarant is
unavailable or not called as a witness.

While ihe reliability component of the underlying rationale appears to address
three of the four testimonial dangers (insincerity, misperception and faulty memory), an
analysis of the rationale’s logic raises concemns as to its inherent validity. The
probability of veracity is bolstered, supposedly, by the lack of opportunity to fabricate
or concoct. This reduced opportunity follows as a result of the requirement that the
declaration be made contemporaneously with the experience of the sensation. If the
declarant is indeed experiencing a sudden onslaught of sensation, it is not disputed that
he or she would have limited opportunity to formulate some plan of deception and to
make a false statement in furtherance of that plan. However, the validity of this
proposition depends entirely upon the declarant, in fact, experiencing a sensation. Our
only way of knowing that the declarant is experiencing a sensation is by the declarant’s
own statement or conduct.  As a result, the rationale guaranteeing the veracity can be
stated as follows: given that the declarant is telling us the truth about experiencing a
sensation, it is likely that the declarant is telling us the truth about experiencing this
particular sensation. The absurdity in this self-evident.

Of particular concern will be those situations where the declaration, while made

contemporaneous with the experience of the sensation, is made at a point distant in time

63. See R v. KGB., IIQQI]SCJ No. ZZ(QL) where the Supreme Court of Canada
uncategorically rejects the necessity of contemporan cross-examination. 5o long as the accused has
an opportunity (o cross-cxamine the declarant at some later time, there no unfairess to the accused.
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from the occurrence of the injurious event.® When the declaration as to physical or
mental sensation occurs at or near the time of an accident or assault, the rationale
underlying the "spontaneous exclamation® hearsay exception is more likely to bolster the
reliability of the statement, The pressure and intensity from the drama of the accident
or assault operates to exclude the possibility of fabrication or concoction.®® However,
as the declarant can experience bodily or mental sensations some time after the injurious
or dramatic event, the strength of this rationale diminishes as the interval lengthens
between the dramatic event and the experiencing of the sensation.

With respect to the "necessity” principle, Wigmore argues that a "fair necessity"
for admitting these statements results from the reliability of these declarations as
compared to testimony given at a later date. He emphasizes, however, that this "fair
necessity” is limited to situations where there is no "obvious motive to misrepresent”.®

Arguably, this demonstrates concern on Wigmore's part as to the circumstantial

other hearsay exceptions, such as the dying declaration and declarations against interest,
are based upon assumptions that the circumstances negate any fears that the declarant has
a motive to misrepresent. If one has confidence in the circumstantial probability of
trustworthiness, why is it necessary to inquire as to whether or not there is an apparent
motive to misrepresent? Is it not just as likely that motives to misrepresent will be
concealed or unseen? Is not one of the purposes of cross-examination to probe for and

to disclose covert motives? Does the Court’s questioning of whether or not there is an

64. It must be remembered that the rationale undertying this exception ix distinct from that underlying
the spontaneous devlaration exception. There is no requirement that the declarstion be made under
influence of "intensity and pressure” created by some startling or dramatic event.  As the declaration s
made closer to the actual dramatic event, the rutionale underlying the spontancous declarstion heanay
exception operates (o enhanve the statement’s reliability,

65. See Rusten v. R.. (1971] 3 All E.R. 801, [1972] A.C. 378 (P.C.) Lord Wilberforce [hercinafter
Rarten cited to A.C.).

66. Wigmore on Evidence, vol. 6, supra note 55 at 90. Note in civil cases motive 1o missepresent 13
not a bar to admission: rather. it goes to the weight given the evidence. See Pineiier v. Parsens, [1990)
B.C.J. No. 1503 (B.C.5.C.) (QL).
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obvious or apparent motive to misrepresent provide an adequate substitute for the cross-
examination of the declarant? That the preconditions of this exception can be met and
there still exist a need to inquire into the motives of the declarant, demonstrates a lack

of confidence as to the sufficiency of the underlying rationale.

can only be admitted for a particular purpose, several commentators have questioned the
courts’ practical ability to restrict their use in this manner. The authors of The Law of
Evidence in Canada” maintain it is difficult to believe that a court is capable of
restricting the use of the statement as proof of the physical symptom only and not
extending it to its cause”.** This concern is even more compelling considering that the
court is permitted to use this evidence as a piece of circumstantial evidence from which
to infer the probable cause of the suffering or sensation.

If one accepts that there is a risk the courts may admit such out-of-court assertions
as evidence for one purpose and then inadvertently use them for another, the "fair
necessity” of statements disclosing both the sensation and cause of the sensation becomes
suspect. If the party opposing tendering the out-of-court statement admits that the
sensation was experienced at the particular point in time* or other evidence establishes
that the physical sensation was experienced at that time,” it is both unnecessary and
prejudicial to the accused to admit the out-of-court statement which happens to contain

a narrative component relating to the cause of the injury.

67, Sopinka, supra aote 55.

68. Ihid. mt 241.

Thus allowing for the court to make circumstantisl use of the evidence to infer the cause.
Witnesses may yive evidence that the victim was in obvious pain.

s 2



B. Declarations Indicating Contemporary State of Mind or Present Intention
1. Scope and Preconditions

Whether statements or conduct indicating state of mind are hearsay evidence, as
opposed to original evidence, is a fine distinction.”” Where knowledge is relevant, for
example on a charge for possession of stolen property, the prosecution must prove not
only that the goods were stolen, but that the accused knew they were stolen. Knowledge
is a fact in issue and may be proved by admitting an out-of-court statement of the
accused which discloses his or her state of mind.” For this purpose, the statement would
be admitted as original evidence.” However, admitting the statement for the purpose of
proving that the goods were, in fact, stolen would offend the hearsay exclusion rule.”

State of mind must be a fact in issue or relevant to a fact in issue to trigger

application of this exception.” Statements which are self-serving are inadmissible

71. Cross, supra not¢ 3 at 668, wams that the "line is thin" between state of mind evidence being
original evidence and hearsay evidence.
72. Mellish, L.J., in Sugden v. Lord S1. Leonards (1876), 1 P.D. 154 at 251 [hercinafter Sugden|,
cauncisted what is considered to be the true principle, Wz, “that wherever it is material to prove the state
of a person’s mind, or what was passing in it and what were his intentions, there you may prove what he
said, bacause that is (often) the only means hy which you can find out what his intentions were”,
73. See R. v. Buriier and Ruthbern Holdings Lid. (1986), 25 C.C.C. (3d) 111 at 113, 54 O.R. (2d)
65 (Ont.H.C.).) [hereinatter Burneit cited to C,C.C.], where Hartt . states:
Utterances made outside a particular procesding have been received to evidence the
declarant’s state of mind, either testimonially under an exception to the hearsay rule or
circumstantially 25 indicuting the speaker's mental condition. In the latter case the
statement is not hearsay; it is a verbal utterance employed indirectly, like wordless
conduct, to indicate circumstantially a mental condition. .. .

74. See Burnen, ibii. at 144;

Where the mentdl condition sought to be proved circumstantially is knowledge or belief,
there is an increased risk that the evidence will be used for its hearsay value, particularly
in & criminal case where the mental condmou of ihe dﬁ:'!ﬁl‘l‘ i% iml m.clf an esxcﬁlul
mgﬁsllmnl of the ;nmr;s chlrged f the 1t :

75.  R. v. Blastland. ugsa] 1 A.C. 81 m 54 (H L.), Lord Bndgg of Harwick:
It is, of course, elemenary that statements made to 8 witness by a third party
are not excluded by the hearsay rule when they are put in evidence solely to prove the
state of mind either of the maker of the statement or of the person.



because there is danger that an accused might manufacture evidence. The assertion
cannot be admitted to establish some past act or event referred to in the utterance.”
However, courts have often failed to recognize when a current state of mind has its
genesis to a past act.” For example, P. K. McWilliams refers to the Saskatchewan
Court of Appeal decision in R. v. Wysochan (1930),” and notes:™

... the statements of the deceased, about a half hour after having been
shot, asking for her husband and for his help were admitted to show her
state of mind that she did not regard him as being the one who had shot
her. Clearly, the statements were not close enough in time to be
admissible as part of the res gestae and they do not appear to have been
admitted as a dying declaration. [ronically, an accusation by her against
the accused would have been inadmissible and yet this implied assertion
was!

This case raises numerous other concerns respecting the reliability of the implied
assertion which are discussed later in this chapter.

Declarations or conduct indicating present intention, express or implied, can be
admitted as circumstantial evidence from which the trier of fact may infer that the
declarant, in fact, carried out the intended act. Though numerous Canadian authorities®

76, In Shepard v. U.S, (1933), 290 U.S, 96, in a murder prosecution, the statement, "Dr. Shepard

Cardozo, J., wrote:
There are times when a state of mind, if relevant, may be proved by contemporaneous
declarations of feeling or intent... . The vuling in [Murual Life Ins. Co. v. Hillmon)
marks the high-water line beyond which courts have been unwilling to go... .
Declarations of atention, casting light upon the future, have been sharply distinguished
from declarations of memory, pointing hackwards to the past. There would be an end,
or nearly that, 1 the rule against hearsay if the distinction were ignored.

See also R. v. P.(R.) (1990), 58 C.C.C. (3d) 334 (Omt. H.C.J.).

1. See McWilliams. supra note 12 at 8-57.

18. 34 C.C.C 172 (Sask. C.A.) [hercinafter Wysochan]. Note Chief Justice Lamer in R. v. Smirh,
[1992] 2 S.C.R. 918 [hercinafter Smirth), also characterizes WAsochan as a “declaration indicating
contemporary state of mund” case.

79. McWilliams, supra note 12 at 8-57.

80.  Sece.g. Smith, supranote 78 and R. v. Moore (1984), 15 C.C.C. (3d) 541, § O.A.C. 51 (C.A.).
loave 10 appeal 10 S.C.C. ref'd. (1985), 7 0.A.C. 320, See also R. v. P.(R.) (1990), 58 C.C.C. (3d) 334
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exist supporting this proposition, the locus classicus invariably cited is the United States
Supreme Court decision in Murual Life Insurance Co. v. Hillmon (1892)*

In that case, a wife was suing to recover on a policy of insurance for the life of
her husband. The insurance company resisted payment on the ground that the body
found at Crooked Creek, Kansas, was not that of her husband, but rather that of a man
named Walters. The defendant’s theory was that Mr. Hillmon had murdered a man
named Walters so that Mrs. Hillmon could collect on the insurance policy. To prove that
the body was that of Walters and not Hillmon, the insurance company tendered evidence
of letters sent by Walters to his sister and fiancee.” In these letters, Walters expresses
his intention to leave Wichita, Kansas with a man named Hillmon. The United States
Supreme Court admitted the evidence of these letters on the following grounds:**

The letters in question were competent, not as narratives of facts
communicated to the writer by others, nor yet as proof that he actually
went away from Wichita, but as evidence that, shortly before the time
when other evidence tended to show that he went away, he had the
intention of going, and of going with Hillmon, which made it more
probable both that he did go and that he went with Hillmon, than if there
had been no proof of such intention.

(Ont. H.C.J.) at 34344, where Justice Doherly summarized the case law and outlined the scope of the
exception:
An utterance indicating that a deceased had & certain intention or design will
afford evidence that the deceased acted in accordance with that stated intention or plan
where it is reasonable to infer that the deceased did s0. The reasonableness of the
inference will depend on a number of variables including the nature of the plan described
in the utterance. and the proximity in time between the statement as (o the plan and the
proposed implementation of the plan.

81. 145 U.S. 285, 12 S. Ct. 909 [hercinatter Hillmon cited to U.S.).

82. In fact, the letters were not tendered as they had heen lost. The relatives gave testimony ax o the
contents of these letters.

83. Ibid. at 295-96.
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While such statements are admissible to infer that the declarant acted in accordance with
that intention, the statements are not admissible for the purpose of inferring that someone

else acted in accordance therewith. ™

2. Rationale
The rationale underlying this exception is similar (0 that underlying the
"Declarations of Contemporaneous Bodily or Mental Sensations or Conditions”
exception. The dangers of misperception and faulty memory are minimal for the reasons

stated in the previous section. The fact that the statements are made contemporancously

of the declarant.®® The admission of the statcments are necessary as they are often the
‘best evidence upon which to establish the declarant's state of mind, especially where the
declarant is deceased or unavailable at the time of the trial. In the absence of any
evidence of the individual's conduct, such statements would be the only means by which
the court could determine the declarant’s mental state,

Unavailability of the declarant is not a prerequisite for admission of this evidence.

As the out-of-court statement is more likely to disclose the declarant’s true state of mind

B4, R. v. P.(R.), supra, note 33, See also discussion of this issue by the Ontario Court of Appeal in
R. v. Smith (1990), 2 C.R. (4th) 253, 61 C.C.C. (3d) 232, 75 Q.R. (2d) 753 at 757:

In R. v. Moore. supra, this court considered the carlier United States decision in Mutual

Life Insurance Co. v. Hillmon, supra. The issuc in Moore was confined to the

intention. The cvidence made no reference to any past act or any intention of any othey

person. It was not tendered as proof of such fucts. We do not consider the reference

in the Moore case to the Mutual Life case as auvthority for the extension of the doctrine

to admit such statements to prove such facts. [Emphasis added. |
Note Hillmon has heen heavily criticized for the broader proposition it appears (o sapport that s declaration
of intention can be circumstantial cvidence that someone hesides the declarant acted in accordance with that
intention. See Cross, supra note 3 at 586-88, and E.W. Cleary, od., McCormick on Evidence, 3rd ed. (St.
Paul: West Publishing, 1984) at 848 [hercinafter McCormick on Evidence).  That Hillmon has been
extended in the United States to allow such declarations of intention to implicate second parties, and o
permit proof of declarations as to past facts, see: U.S. v. Anmunziaro, 293 F. 2nd 373 (2d Cir. 1961).

85. Sopinka, supra note 55 at 243,
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at the relevant time than later vive voce evidence by the declarant, there exists a "fair

necessity” for the statement'’s admission.

3. Critique '
Many of the issues raised under the "Critique" heading in the previous section are
again applicable here. That reliability is enhanced as a result of contemporaneity of the

declaration with the experience of the state of mind presupposes that the declarant is, in

of this hearsay seeks to evince. As evidence of state of mind or intention can only come

from the declarant, the validity of this aspect of the underlying rationale is questionable.

Though unstated by the courts and absent from the preconditions enumerated by
text-writers, it appears that presence of motive to misrepresent can disqualify a
declaration’s admissibility pursuant to this exception. This is demonstrated by the fact

that self-serving statements are inadmissible. However, if we accept that statements as

to state of mind are inherently trustworthy, why do we deny the accused the opportunity
to put this exculpatory evidence before the trier of fact? Wigmore harshly criticizes the
fairness of this limitation:*

Because, (we say) this accused person might be guilty and therefore might

have contrived these false utterances, therefore we shall exclude them,

although without this assumption they indicate feelings wholly inconsistent

deprivation of a most natural and effective sort of evidence. To hold that
every expression of hatred, malice and bravado is to be received, while
no expression of fear, goodwill, friendship, or the like, can be considered,
is to exhibit ourselves the victims of a narrow whimsicality.

86. Wigmaore on Evidence, supra note | at 160.
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There is no reason why a declaration of an existing state of mind, if it

would be admissible against the accused, should not also be admissible in

his favour, except so far as the circumstances indicate plainly a motive to

deceive.

Notwithstanding the issue of fairness on the use of these statements, it is apparent that
both the courts and Wigmore believe that the rationale underlying this exception does not
preclude the existence of a motive to misrepresent nor ensure veracity in the face of a
motive to misrepresent. Clearly the circumstantial probability of trustworthiness is not
so compelling if we must make this inquiry into the declarant’s motives.  As discussed
previously, does the court’s perusal of the facts, to determine if "plain® or "obvious”
incentives to deceive are present, adequately substitute for the protections furnished by
cross-examination? In this author's opinion, it does not.

Probably the greatest erosion of principles upon which the hearsay exclusion
doctrine is based is the use of out-of-court declarations of intention to infer that the
declarant did, in fact. act on those stated intentions."” While no one would contest the
Court’s assertion in Hillmon that evidence of intention "made it more probable both that
[Walters) did go and that he went with Hillmon, than if there had been no proof of such
intention",* this same reasoning applies to many other types of hearsay regarding past
events which is inadmissible. If Walters had written a letter from Crooked Creek,

Kansas stating that he had left Wichita with Hillmon, the letter would undoubtedly be

makes it "more probable” that the declarant did what he or she claims to have donc than
if there had been no declaration as to past acts. In both the case of a declaration as to
intention to do some future act and a declaration as to past acts, the existence of the
hearsay increases the probability of the truth of the contents. However, the fact that a

court is unable to measure or estimate this ‘probability’ should go to exclude this

87. The Hillmon formulation of the declaration as to the present intentions exception does not appear
to have been accepted into English law. Sce R. v. Kearley, {1992] 2 All E.R. 345 (H.L.).

88s. Hillmon, supra note 81 at 295-96.
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hcarsay. If the count cannot ascertain the probability of such a fact having occurred, it
has no logical method of according the proper weight to the evidence. Is this not one
of the fundamental reasons we exclude hearsay? With respect to the fact that the
declarant carried out his or her stated intention, there is no greater circumstantial
probability of trustworthiness than any out-of-court assertion as to a past act.

This hearsay exception also raises a concern as to the court’s ability to ensure that
declarations as to state of mind are not admitted for the improper purpose of establishing
the cxistence of past facts which are in issue. An example of this problem is found in
the Wysochan case. The state of mind of the deceased wife after the shooting was
completely irrelevant to any of the elements of the actus reus or mens rea of the offence.
The only usefulness this evidence could possibly have had was to infer that the deceased
wife believed her husband was not her assailant. Stanley Schiff in "Evidence - Hearsay
and The Hearsay Rule: A Functional View"* identifies two of the dangers inherent in

this inference: ™

The first is accurate communication of memory to the trier of fact: Did

she really mean by her conduct what the Crown asks the jury to infer?

The second, logically precedent, is perception or opportunity to perceive:

did she even see who was actually holding the gun?
Clearly, the Court in this case extended the use of this hearsay exception beyond the
scope of its stated rationale. The rationale, in these circumstances, could support no
claim of providing circumstantial guarantees of trustworthiness as to the accurate
perception by the deceased wife.

Finally, the authors of The Law of Evidence in Canada make one further
observation comparing the inherent reliability of declarations of intention and declarations

as to physical or mental sensations: '

89. (1978), 56 Can Bar Rev. 674,
90. Ibid. a 682.
9. Sopinka, supra note 55 at 245,
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The state of mind of intention is troublesome. Should the court treat an
expression of intention in the same way as a statement indicating bodily
or mental feelings of pain or good health? The distinction between the
two is tha! Lhe former is usually a dehbgrale and ca]culatcd slatc:mem

How can the 'veracity-bolstering’ component of the rationale, which depends entirely
upon contemporaneity of making the declaration with the experiencing of the suate of
mind or sensation, operate with respect to intention? Intention does not usually form
spontaneously; it often takes time and consideration. Enough time, certainly, so as to

be unable to rule out concoction or fabrication.

C. Declarations Accompanying and Explaining Acts
1. Scape and Preconditions

the declaration must relate to the act in question; (2) the declaration must be mughly
contemporaneous with the performance of the act; (3) both the act and the declaration
must be made by the declarant; (4) the act in question must be a fact in issue or relevant
0 a fact in issue;”* and (5) the declaration must explain or qualify an otherwise
ambiguous or equivocal act.™ It should be emphasized that declarations can only be used

to explain the fact they accompany, not previous or subsequent facts.”

92. Taken from Cross. supra note 3 at 658-59 and Sopinka, swupra note 55 at 256. M.N. Howard,
P. Crane & D.A. Hochbery, eds., Phipson on Evidence, 14th &d. (London: Sweet & Muxwell, 1990) at
711 [hercinafter Phipson on Evidence], note that statements of opinion may be tendered under this head,
provided the act which they accompany is itself relevant

93. Hwde v. Palmer (1863), 3 B. & S. 657, 122 E.R. 246 (K.B.).

94, Freel v. Robinson (1909), 18 O.L.R. 651 at 654-55 (Ont. C.A.), Clowser v. Samuel (1873), 15
N.B.R. 58 (C.A.).

9s. Phipson on Evidence, supra note 55 at 710.
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2. Rationale
As with the previous exceptions discussed under the res gestae be-a. nc  the

underlying rationale rests on the assumption that contemporaneity of the st . 1t
the act provides some guarantee of reliability and sincerity. In addition, "[r 4 it -
played a strong hand in securing the admissibility of such statements, for w.cre - act
which is in issue is ambiguous or equivocal, then words which accompanied * - .1y
the only means affording an explanation of the act”.%

3. Critique

The major difficulty with this exception is its application in circumstances where
the "necessity” principle is not satisfied. Surely the declarant’s testimony and cross-
examination could only further elucidate and clarify the transaction or act, and possibly
reveal alternate explanations. That this exception is open to abuse is made evident in R.
v. Graham.” In that case the accused was able to admit a self-serving statement made
to the police at the time he was found in possession of stolen property. Thus, the
accused was able to provide an exculpating explanation without having to subject himself
to cross-examination by the Crown.

In addition, the rationale which promotes reliability of the statements made upon
arrest or during the commission of a crime is of questionable validity. In a civil action,
the act or transaction which is ambiguous is usually the focus of the entire dispute, thus
the declaration is invanably ante litem moram. There is simply no opporturity to

fabricate or concoct. However, in the criminal context, it is often in the interest of the

96. Sopinka, supra note S at 255.

97. {1974) S.C.R. 206, 7 C.C.C. (2d) 93 at 98, 19 C.R.N.S. 117, Ritchie J. [hereinafter Graham
cited to C.C.C.}:
Explanatory statements made by an accused upon his first being found “in possession®
constitute a pan of the res gestae and are necessarily admissible in any description of the
circumstances under which the crime was committed... .
Note Sopinka, supra note 55 at 266, and McCormick on Evidence, supra note 84 at 860, categorize
Graham as a spontancous declaration case.  While it is acknowledged the declarations made upon being
found in possession of stolen property do not fall squarely within either of these res gesrae subcategories,
it is this author’s opinion they fit more comfortably under the rationale for this subcategory.
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criminal to keep the transaction ambiguous or equivocal as long as possible so as to

maintain an avenue of retreat, should it become necessary. 1t would not be beyond realm

[ get caught by the police?” This contingency must certainly be foremost on the
accused’s mind during the currency of a criminal transaction. Thus, the validity of the
rationale that contemporaneity of the declaration with the ambiguous transaction enhances
reliability loses force in the criminal context.

It must also be noted that the precondition that an act or transaction be ambiguous
or equivocal is often not satisfied on the facts. Recall that the ambiguity is what
generates the "need” to admit the declaration so as to clarify the act or transaction,
However, it appears in many cases that the declaration itself is what creates the
ambiguity. For example, in Beaton v. Hayman (1970),* the plaintiff, an adopted son
of the deceased, conveyed property to her in her lifetime. Upon her death, the property
descended to the defendant. The plaintiff maintained that the deed was merely one of
convenience to his mother and that he was to retain equitable title to the land. In suppont
thereof, the plaintiff tendered hearsay evidence of a statement made by the deceased to
the person who drafted the deed, to the effect that the deed was given to her to facilitate
a loan to remodel the house. The statement was admitted to prove the truth of its
contents pursuant to this hearsay exception. However, in the absence of the out-of-court
statement, there was nothing ambiguous about the conveyance of the property. The

hearsay evidence, itself, created the ambiguity.

D. Spontaneous Exclamations
1. History
The "spontaneous exclamation” hearsay exception can be traced back to 7hompson

v. Trevanion (1693).™ an action for trespass of assault, battery and wounding. In that

98. 16 D.L.R. (3d) 537, 3 N.S.R. (2d) 124, 171 A.P.R. 174 (C.A.).
99. Skin. 402, 90 E.R. 179 (X.B.).
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case, Holt, C.J., admitted the hearsay statement of “the wife”, presumably the victim
of the assault and wife of the plaintiff, on the basis that any declaration made "immediate
upon the hurt received, and before she had time to devise or contrive anything to her

own advantage, might be given in evidence".'™  Over the course of the next century,

entrenched. However, the courts did not recognize the "spontaneous 2xclamation” as a
distinct hearsay exception separate from the others subsumed under the res gesrae until
the early twentieth century. Thus, prior to that time, it was often difficult to determine
under which of the sub-categories of the res gestae class the out-of-court statements were
being admitted.

In the eariy 1800s, the necessity for the declaration to have been made while the
event was transpirig was not yet firmly rooted. In R. v. Foster (1834),!"! the statements
made by the vici m after he had been run over were admitted to establish that the
accused's cabriolet kad knocked him down. However, in R. v. Bedingfield (1879),'” a
more restrictive test. requiring exact contemporaneity of declaration with the currency
of the criminal transaction or startling event, was propounded. In that case the accused
was charged with murder. He claimed in his testimony that the victim had, in fact,
assaulted him, then committed suicide. The Court heard evidence from the Crown that
the accused was scen to enter the house, and a minute or two later the victim rushed out
with her throat cut and said to her aunt, "See what Harry {the accused] has done”. This
exclamation was held to be inadmissible by Cockburn, C.J., because "it was something

stated by her after it was all over, whatever it was, and after the act was completed®.'”

100. Ihid.

10l. 6C. &P. 325

102. 14 Cox. C.C. 341 |hercinafier Bedingfield).
103.  /bid. at 342-43.
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This narrow test of strict contemporaneity remained the law in England and Canada until

the Privy Council brought down its judgment in Ratten v. R,"™ discussed later in this section.

2. Scope and Preconditions
In the following oft-quoted obiter dicta from Ratten,'™ Lord Wilberforee sets out

the present-day scope and rationale underlying this hearsay exception:'™

The possibility of concoction, or fabrication, where it exists, is on the
other hand an entirely valid reason for exclusion, and is probably the real
test which judges in fact apply. In their Lordships® opinion this should be
recognized and applied directly as the relevant test: the test should not be
the uncertain one whether the making of a statement was in some sense
part of he event or transaction. This may often be difficult to establish..

. f\s r:gards statemems made after the event it must be fm' the _mdge by

o e garded. Conversely. lf hc consnderq
that the statement was made by way Df narrative of a detached prior event
so that the speaker was so disengaged from it as to be able to éﬂnslﬂl(:! or
adapt hns account he shcmld exclude lt.. . 1M the

104.  Rarten, supra note 65. Note in Gilhert v. R. (1907), 38 5.C.R. 207, while the Supreme Count
of Canada cited Fosier with approval, it appears to have considered itself bound by the Bedingfield
decision. In that case, however, the Court distinguished the facts before it from those in Bedingfield, In
Gilbert, the declarant was fleeing his attacker when the declarations were made, Thus, the transaction or
event was still transpiring when the declaration was made.  Chief Justice Fitzpatrick found additional
support for the extension of the transaction to include fleeing the assailant in Aveson, supra note 49 ut 188,
In Aveson, Lord Ellenborough stated, in obiter dicta, that ®if at the time she fled from the immediste
personal violence of the hushand [ should admit what was said”®.

105.  Rarten, supra note 65. Note Lord Wilherforce, as well the other members of the Board, held that
the use being made of the evidence did not offend the hearsay exclusion doctrine.  In the event they were
wrong in this characterization, Lord Wilherforce took this opportunity to set out the mode- 1-day principles
and limitaions on the scope of the “spontancous exclamation® hearsay exception. These principles have
been adopted into Canada in R, v. Clark (1983), 7 C.C.C. (3d) 46 (C.A.); R. v, Khan (1988), 27 O.A.C.
142, 654 C.R. (3d) 281, 42 C.C.C. (3d) 197 (C.A.).

106, Rarten, supra note 65 at 389,
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In R. v. Andrews,'” the House of Lords adopted Lord Wilberforce's obiter and overruled
R. v. Bedingfield. Lord Acker set out five fundamental guidelines for the trial judge
attempting 1o apply Rarten to admit hearsay evidence in a criminal trial:'™

1. The primary question which the judge must ask himself is - can the
possibility of concoction or distortion be disregarded?

2. To answer that question the judge must first consider the
circumstances in which the particular statement was made, in order
to satisfy himself that the event was so unusual or startling or
dramatic as to dominate the thoughts of the victim, so that his
utterance was an instinctive reaction to that event, thus giving no
rcal opportunity for reasoned reflection... .

3. In order for the statement to be sufficiently "spontaneous” it must
be so closely associated with the event which has excited the
statement, that it can be fairly stated that the mind of the declarant
was still dominated by the event... .

4, Quite apart from the time factor, there may be special features in
the case, which relate to the possibility of concoction or
distortion... . The judge must be satisfied that the circumstances
were such that, having regard to the special feature of malice,
there was no possibility of any concoction or distortion to the
advantage of the maker or the disadvantage of the accused.

S. As to the possnblhty of error in the facts narrated in the slalement

this _goes to the wglgm o !& gmg ﬂ to Lg m:)t ng

admissibility of the statement and is therefore a matter for thej jury
Hmae\er her: in there m 1al ] ,

th sibili f error n ircum n—rfh ril

1 W
error. [Emphasis added.]

107. [1987] A.C. 281, {1987] 2 W.L.R. 413, 84 Cr. App. Rep. 382, [1987] | All E.R. 513 (H.L.)
{hereinafter Andrews cited 10 A.C.).

108.  Jhid. at 300-301.
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Thus, it appears that the possibility of ordinary and inadvertent distortion through faulty
memory goes to weight,"™ while circumstances implying the possibility of concoction
goes to admissibility. '

In addition to these above-quoted guidelines, the following propositions complete
the modem-day statement of this exception's rules and preconditions. ‘The content of the
out-of-court statement must relate to the startling event, and the startling event must be
the subject of the trial or a fact in issue at the trial."" The declaration must be such that
it would have been admissible at trial.!"? For examplé, the declarant must have had
competent first-hand knowledge of the matter about which he speaks. However, in
contrast to declarations accompanying or explaining acts, the words need not be those of

the actor or victim: they may be those of a bystander."*

109.  Lord Acker is unclear as to whether the possibility of error can go to admissibility. It is evident
that the existence of mere “ordinary fallibility of human recollection® gocs to weight and not admissibility.
However, do possibilities of error beyond the ordinary go to admissibility? In R. v. Nye and Loan (1978)
66 Cr. App. R. 252, the Court of Appeal added the possihility of error as a factor to consider in admitting
evidence pursuant to the principles laid down in Ratten. Cross, supra note 3 at 663, suggests that the fifth
guideline set out in Andrews adopts the ‘gloss’ Nve and Loan added 1o the Ratten framework. In R. v.
Slugoski (1985), 17 C.C.C. (3d) 212 (B.C.C.A.), Justice Esson applied this added *gloss’. The Court
found that the declarant, Mrs. Slugoski, was not a person of ordinary mental and emotional make-up;
therefore, her declaration was unreliable and thus inadmissible. Justice Esson also raised the question of
whether the admission of a res gestae statement was dependent on the witness heing unavailable. More
interestingly, he queries whether a res gestae statement might be more readily admissible if exculpatory
rather than inculpatory.

110, In Andrews, supra note 107, the deceased declarant had drank excessively and there was an

11l.  Teper v. R. [1952] A.C. 480 at 487, Lord Norman,

112, R v. Dingham (1978), 4 C.R. (3d) 193 a1 195 (B.C.5.C.). Al the wir dire, Justice Murray
adopts the following statement of Cheif Justice Duff from Chapdeluine, supra note 10 at 137, respecting
dying declarations as applying to the res gestae exceplions:
Then, (the trial judge] must consider whether or not the statement would be evidence if
the person making it were a witness.  If it would not be sa, it cannot properly be
sdmitted as a dyving declaration. Therefore, a declaration which is a mere accusstion
against the accused, or & mere expression of apinion, not founded on personal
knowledge, as distinguished from a statement of fact, cannot he received.
In Dingham the victim's statements were held to smount to assessment by the victim of the intention with
which the accused shot ber, The evidence, thercfore, was excluded.

113. Teper, supra note 111. Sec also R. v. Johidon {1987), 59 C.R. (N.S.) 203, 36 C.C.C. (3d) 340
(H.C.J.), rev'd on other grounds (1988), 45 C.C.C. (3d) 176, 67 C.R. (3d) 183, 30 O.A.C. 172 at 182
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3. Rationales
Wigmore provides a succinct statement of the basic rationale underlying this
exception to the hearsay exclusion rule:'"

This general principle is based on the experience that, under certain
circumstances of physical shock, a stress of nervous excitement may be
produced which stills the reflective faculties and removes their control, so
that the utterance which then occurs is a spontaneous and sinzere response
to the actual sensations and perceptions already produced by the external
shock. Since this utterance is made under the immediate and uncontrolled
domination of the senses, and during the brief period when considerations
of self-interest could not have been brought fully to bear by reasoned
reflection, the utterance may be taken as particularly trustworthy... .

The reliability of the statement is further bolstered by the fact that there is little risk of
faulty memory on the part of the declarant, as the event is still transpiring or just
completed.''® Some commentators also add that assurances of reliability reside in the fact
that the perception of the declarant is heightened by the drama and excitement of the
event,''®

As noted previously, the "necessity” component of the rationale is not based on

the unavailability or death of the declarant at the time of trial. Rather, "superior

(C.A.), where the Court states:
The absolutely spontacous words “It°s a fair fight,” spoken during the affray with no
possibility of contrivance are evidence of the character of the fight, or at least of its
character as it appeared to the onlookers... . There i1s no reason in principle to treat the
statements of the onlookers any differently from the statements of the participants.

114, Wigmore on Evidence, vol. 6, supra note 55 at 195. For further elucidation of the rationale see
Cross, supra note 3 at 66366, where the authors discuss the justification for this exception:

[Tihe probability of the truth of the statement is said to be guaranteed to some extent by

the fact that the event to which it is related was an excited one. The theory may be said

to be that there are certain occurrences which will shake the truth out of the most

consummate liar.
See also Delisle, supra avie 8 at 408 and Sopinka, supra note 55 at 257,
11S.  See Sopinka, supra note 55 at 257. Note that memory may be a factor if an element of the
declaration is based on a past event. For example, the victim in Andrews was able to identify one of his
attackers based on haviny met the accused at some time in the past. Thus, making this spontancous
excls-aation required some element of recall.

116.  Ibid.



trustworthiness of [the declarant’s) extrajudicial statements™'"’ satisfies the "necessity”

principle: "The extrajudicial assertion being better than is likely to be obtained from the

4. Critique

The readiness of courts to admit spontancous exclamations reflects what has been
described 25 “the obsession which the English common law has had with the witness®.'"
Unfortunately, this "obsession™ overlooks many of the dangers and apprehensions which
the hearsay exclusion doctrine was intended to address.'™  [or example, while the
rationale may give assurances of the veracity of the witness,'” it does not alleviate
concerns as to the possibility of misperception.'” The witness may be sincere, but
unwittingly mistaken. The stress from danger, drama or surprise may well decrease

one’s ability to accurately perceive what is transpiring, rather than heighten that ability, '

117.  Wigmore on Evidence, supra note 1 at 199,
118, thid.
119. McWilliams, supra note 12 st 8-63.

120. See discussion in Ratten, supra nole 65 at 75-26, where Lord Wilberforce clearly s concerned
only with the risks of insincerity and error caused through transmission. However, the testimonial dangers
of misperception and faulty memory are not addressed by the Board.

i2l.  LD. Stewart in “Perception Memory and Hearsay: A Criticism of Present Law and Proposed
Federal Rules of Evidence ® [1970] Utah L.Rev. 1 at 28, challenges even the validity of the rationale that
the pervous excitement caused by a stantling or dramatic event negates a person's urge of ability to
fabricate or concoct:

The theory is faulty on every score.  Excitement is not a guarantee apainst lying,

especially since the courts often hold that excitement may endure many minutes and cven

hours beyond the event, [Footnotes omitted. |

122.  Numerous authors have identified and discussed this concern. See e.g. McWilliams, supra pote
12 at 8-63, and Delisle, supra note 8 at 408

123.  Sec Sopinka, supra note 55 at 257. See also Delisle, supra note 8 at 249, where the author states,
after setting out the rationale:
A difficulty, of course, remains in the danger of misperception, and deserves stressing
when evaluating the worth of the statement: how often have we exclaimoed shout a
situation and found ourselves later saying, "on second thought...". The very fact that the
event was startling and caused the viewer to be excited can impair his perceptual ahlities.
See also R.M. Hutchins & D. Slesinger, "Some Observations on the Law of Evidence® (1928), 28 Col.
L.Rev. 432 at 436-38, citing experimental data supporting the proposition that emotion lessens the impulre
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After reviewing the current psychological research, James Marshall in Law and

Psychology in Conflict summarizes his concemn as follows:'?*

The res gestae rule governing the admission of spontaneous explanations
by a participant in an event is justified on the theory that the impact of
intensity, the "stress of nervous excitement’ as Dean Wigmore calls it, will
make for 'a spontaneous and sincere response...’ That is, legal theory
maintains that in the 'stress of nervous excitement’ the witness does not
consciously try to make self-serving declarations as to hlS perceptmns and
lherefare his stalements are more rghable _ignore:

This risk of misperception has induced one commentator to characterize the spontaneous
utterance as “[tlhe most unreliable type of evidence admitted under hearsay

exceptions”.'?

The courts have demonstrated a lack of confidence in this rationale by their
imposition of limitations on the use of spontaneous exclamations. If a startling event
stills the declarant’s reflective faculties such that the utterance is inherently reliable, why
must the event be the subject of the trial or a fact in issue?'” Why is the subject matter

of the declaration limited cmly to the startling event which operated to still the reflective

s0 long as the statements sahsfy the " necessuy principle.
If a spontaneous declarations is not of “superior trustworthiness" to vive voce

testimony of the declarant, then the persuasiveness of the rationale underlying the

"necessity” for the admission of the statement is drastically reduced. Even if we accept

to lie but impairs percepton, See also Stewart, supra note 121 at 28, where the author concludes that
excitement is no puarantee of truthfulness and distorts perception and memory, especially when a witness
observes “a nonroutine, episodic event”™ such as & collision or & crime.

124, ). Marshall, Law and Psychology in Conflict, 2d ed. (Indianapolis, Bobbs-Merrill, 1969) at 19-20,
125.  Stewart, supra note 121 at 28.

126.  Wigmore argued that the occurrence of the startling event is what bolsters reliability and it should
not he important whether the event is fact in isstie.

127.  E.M. Morgan posex this question in A Suggested Classification of Utterances Admissible as Res
Gestae™ (1922), 31 Yale L.J. 229 at 239,
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that the declarant is utterly sincere when making a spontancous exclamation, there will
inevitably be circumstances in which misperception of the declarant is a real and apparent
danger.'” In those circumstances, unless the declarant is unavailable or dead at the time

of the trial, the "necessity” principle remains unsatisfied.

128.  Seee.g. R v. Lelund (1950), [1951] O.R. 12,98 C.C.C. 337, 11 C.R. 152(C.A.). In that case,
the victim and the accusad’s hushand were involved in a fight. During the course of the affray the lights
went out. When the victim came downstairs into the lights he stated *Rose, she stabbed me through the
heart®. As there was ot prcise contemporaneity between the statement and the assault, applying
Bedingfield, supra note 102, the Court excluded the evidence. However, had the utterance boen made
during the course of the fight, surcly there may have been some risk that the victim misperceived the
events. The victim may have seen the wife with the knife before the lights went out and merely assumed
she had retained it and sabbed him. She may have. in fact, passed it to her hushand. Unforiunately as
the victim was deceased at the time of the trial, the accused could not cross-examine him to test his
perception or on what he hased his interpretation of the facts.
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V. DECLARATIC G
A. Declarations Against Proprietary or Pecuniary Interests
1. History'?

Out-of-court declarations against interest, as with dying declarations, were
received in court long before the hearsay exclusion rule crystalized in the eighteenth
century. Originally, entries made by bailiffs, stewards or vicars in their books of
account were admissible, there being no better evidence once the bailiff, steward or vicar
was dead.'™ As shown in Jvarr v. Finch'® and Higham v. Ridgway,'” by 1808 the type
of evidence which could be received under this exception had expanded and the rationale
underlying the reception of such evidence somewhat changed. Such declarations, being
admissions against interest, were thought to be inherently reliable and therefore
admissible. This exception to the hearsay rule and its underlying rationale were so
firmly established by 1829, that Parke, J., in Middleton v. Melion,'*® was able to say that
it made no difference that the same facts could be proved by other available evidence.

The final substantial refinement to this exception came in 1844 in the Sussex Peerage

129.  The following summary of the history of the declaration against interest hearsay exception borrows
heavily from R.W. Baker. The Hearsay Rule (London: Sir Isaac Pitman & Sons, 1950) at 64 - 66.

130.  Manning v. Lechmere (1737), 1 Atk. 453, 26 E.R. 288, Walker v. Broadstock (17195), 1 Esp. 458,
170 E.R. 419. Entries in rector’s or vicar's tithe books had been admissible either for or against their
successors for "as fac back as our research can reach”. (Shore v. Lee (1821), 2J. & W, 464 at 478, 37
E.R. 705 at 701.) It is arguable that the rationale underlying the reception of these statements had more
to do with general trustworthiness of business records made in the ordinary course of business than it did
the mationale of trustworthiness of declarations agsinst interest as it later evolved.

131.  (1808), 1 Taunt 141, 127 E.R. 78S.
132.  (1808), 10 East 109, 103 E.R. 717 (K.B.).
133.  (1829), 10 B. & C. 317 at 327, 109 E.R. 467 at 471.
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Case,'* where the House of Lords refused to expand the application of this exception to

include declarations against penal interests.

2. Scope and Preconditions
From a distillation of the relevant case law, the parameter of this classical hearsay
138

exception can be stated as follows:

The written or oral declarations of a person, since deceased, which were
against his pecuniary or proprietary interest at the time that he made them
are admissible as evidence of the facts contained in the declarations,
provided that he had competent knowledge of the facts he stated.'™
Appended to the above statement of preconditions is the requirement that the declarant
knew at the time of the declaration that it was against his interest'” and that the
declaration was to his or her immediate prejudice, rather than a contingent prejudice.'™

The declarant need not have been competent as a witness at the time the declaration was

134.  (1844), 11 Cl. & Fin. 85. [1843-60] All E.R. 55, 8 E.R. 1034 (H.L.) [hereinafier Sussex Peerage
cited to E.R.]. This case involved a declaration by a deceased clergyman concerning an illegal marriage
at which he officiated. Cross, supra note 3 at 867, notes, as do numerous other commentators, that even
if a declaration exposing the declarant to criminal liability was admissible, this statement would still have
been inadmissible in the circumstances as there was no evidence that the clergyman was aware that he wax
exposing himself to any cnminal liability.

135.  Taken from Sopinka, supra note 55 at 149. Sec also 8. Hilaire v. Kravacek (1979), 26 O.R. (2d)
499 at 503-04, 14 C.P.C. 22, S E.T.R. 279, 102 D.L.R. (3d) 577 (C.A.) {hereinafier 5. Hilnire).

136. It is recognized that the deceased must have personal knowledge of the fact asserted and not have
relied upon what others have told kim. See Public Trustee for Alherta v. Walker (1981), 26 A.R. 581,
122 D.L.R. (3d) 411, [1981] 3 W.W.R. 199 [hercinafter Walker cited to D.L.R.}; Ward v. H.S. Pitt &
Co.,; Lloyd v. Powell Duffryn Steam Coal. Co., (1913} 2 K.B. 130 at 138; rev'd. on other grounds (sub
nom. Lloyd v. Pawell Duffrvn Steam Coal Co. ), [1914] A.C. 733 (H.L.) (hercinafter Ward cited 10 K. B. ).

137.  See Hamilton, L.J. in Ward, ibid. at 138:
It is essential that the deceased should have known the fact to be against his interest when
he made it, because it is on the guarantee of truth based on a inan’s conscious statement
of fact, "even though it be to his own hindrance,’ that the whole theory of admissibility

depends.
138.  St. Hilaire, supra note 135.



made,'” nor must the declaration have been made ante litem moram'® - these

assertions collateral or annexed to the declaration are admissible as well, In Higham v.
Ridgway (1808),'"' an entry made by a deceased male midwife stating that he had
delivered a child on a certain day and referring to the payment of his fees was received
as evidence of the date of the child’s birth. In the words of Lord Ellenborough, C.J.:"?
If this entry had been produced when the party was making a claim for his
attendance, it would have been evidence against him that his claim was
satisfied... . Itis idle to say that the word paid’ only sha'l be admissible
in evidence, without the context, which explains to what it refers.
Even if the tenor of entire declaration is in favor of the declarant, so long as a portion

is against his interest. the entire declaration is admissible, The Alberta Court of Appﬁl

address the fact that the whole tenor was in Favor of the declarant by aesordmg the

evidence its appropriate weight.

139.  Gleadow v, Arkin, 1 C. & M. 410,

140. Whaley v. Masserene, 8 Ir. Jur. (N.S.) 281. Note B.S. Jefferson in "Declarations Against
Interest: An Exception to the Hearsay Rule® (1944) 58 Harv. L.R. 1 at 521, adds as a requirement that
“the declarant must not have had a probable motive to falsify the fact declared”. However, no authority
is cited for this proposition and no Canadian authority could he located which squarely addressed this issue.
R.W. Baker in The Hearsay Rule (London: Sir 1sasc Pitman & Sons, 1950) at 75, states that *|s]ithough
there are one or two statements in the reports that there must be no motive to misrepresent, this is not a
requisite for admissibilits *. The view adopted by Greer, J., in Republica de Guatemala v. Nunez (1927),
42 T.L.R. 628, is that the presence of a mative to mlsmpml is & matter of weight and not sdmissibility.

141, 10 East 109, 103 E.R. 717 (K.B.) [hercinafter Higham cited E.R.}).
142.  Ibid. & 17.
143.  Walker, supra nte 136,
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3. Rationale

Wigmore provides numerous authorities which expound the rationale underlying

this exception, two of which are adequate to set out the rationale:'*

Gibblehous v. Stong (1832), 3 Rawle 437 at 438 (per Rogers, J.): The
principle is founded on a knowledge of human nature. Self-interest
induces men to be cautious in saying anything against themselves, but free
to speak in their own favor. We can safely trust a man when he speaks
against his own interest.

Mercer’s Administraror v. Mackin (1879), 77 Ky. (14 Bush), 434 at 441
(per Cofer, ].): Experience has taught us that when one makes a
declaration in disparagement of his own rights or interests it is generally
true, and because it is so the law has deemed it safe to admit evidence of
such declarations.

declarations against interest are inherently reliable.'*s

As to the reliability of matters collateral or appended 1o the declaratior: against

interest, it appears that the collateral matters draw their assurance of trustworthiness from

the proximity to the statements against interest.' Justice Kerans commented on the

reliability of such collateral matters in Walker:'"’

For more than a century, the law has been that a declaration against
pecuniary interest is a trust-inducing circumstance, on the theory that this
is an indication that the declarant is of a mind to speak the truth. It
follows that all declarations made in the same frame of mind might
similarly be true.

144,

Wigmore on Evidence, supra note | at 329. See also Re Perton (1885), 53 L.T. 707 at 709-10,

Chitty J.;

145.
136.

146.

The basis on which the declarations of deceased persons against their interest are admitted
is the great probability of truthfulness. It is considered to he most improbable that a man
would not tell the truth in a a matter of the kind.

For thorough analysis of this rationale, see the decision of Justice Clements in Walker, supra note

See Delisle, supra note 8 at 384. Note Justice Kerans in Walker, supra note 136 st 239, requires

more than mere proximity to the declaration. There must be contemporaneity and close conpection of
subject-matter. He cites Smith v. Blakey (1867), L.R. 2 Q.B. 326 at 331-2, in support of this proposition.

147.

Walker supra note 136 at 439.



[]
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Thus, the truth-inducing rationale underlying the declaration against interest continues
to operate with respect to collateral assertions in close proximity.'*

The "necessity” principle is partially satisfied as the declarant must be dead, and
thus, unavailable. If the out-of-court statement is not admitted, the result may be the loss
of crucial evidence. However, the statement is admissible whether or not other evidence

is available with respect to the relevant fact in issue.'’

4. Critique

rationale underlymg this hearsay exception in Ward v. Pirt (H.Si) & Co.: Lloyd V.
Powell Duffryn Steam Coal Co.:'*
As a reason lhis seems sordid and unccmvincing Men lie for so many
thmkmg or even in spite of thmkmg about their packets, but it is too late
to question this piece of eighteenth century philosophy.
The "experience*'”' and "knowledge of human nature"'*? upon which this rationale is
based is of tenuous psychological validity, inducing one commentator to describe this
tenet as demonstrating the "legal system's primitive view of human nature®.' Justice

Kerans in Walker cites the above-quoted passage from Ward and acknowledges that the

148.  See also Smith v. Blakey (1876), 2 Q B. 326 at 331-2, Blackbum J.:

[W]hen entries are against the pecuniary interest of the person maklng them, and never

could be made available for the person himself, there is such a probability of the truth

that such statements have been admitted after the death of the person making them, as

evulence lgalnst Ihlrd persons. not merely of the premse fact which is against interest,

3} LINVaived | the statement. fEl‘ﬂf‘hﬂSlSiﬂdﬂ]

149, Parke, l.‘ in Middletan v. Melton (lﬂ!?) 10B. & C. 317 at 327, 109 E.R. 467 at 471, held that
‘it can make no difference that the same facts might have been proved by evidence of another kind; as,
for instance, a living witness”.
150.  Ward, supra note 136 at 138,
151.  See Merver's Administrator v. Mackin (1879), 77 Ky. (14 Bush) 434, discussed under the previous
152.  See Gibblehous . Siong (1832), 3 Rawle 437 at 438, discussed under previous heading.
153.  B.P. Elman, Annotation, Re Myers (1979-80), 5 E.T.R. 279 at 280.




- 103 -

rule allowing admission of declarations against interest appears to be “arbitrary”.'*
However, precedent and the need for certainty of the law appear to mandate the
exception’s continued use.

Even if one accepts the validity of this rationale, it only claims to negate the
possibility of insincerity, while the dangers in misperception, faulty memory and
ambiguity of language go unchecked.'*® With respect to its ability to promote veracity,
the rationale's persuasive force must certainly diminish as the value of the interest
diminishes and approaches a nominal value.'® Even a declaration against interest valued
as low as $4.00 triggers this exception, despite the fact that admission of the hearsay may
affect the liberty of the accused in a criminal trial, or result in a damage award a
thousand times that amount in a civil trial."’

The proposition that assertions collateral or annexed to the declaration against
interest are inherently trustworthy because of their proximity to the declaration against
interest has no logical foundation whatsoever.'*® The collateral matter need not even
relate to the subject of the declaration, it need only be within close proximity to it.
"Experience” and "knowledge of human nature® have convinced this author that liars will

often place untruths in close proximity to truths, so as to give added credibility to their

154.  Walker, supra note 136 at 438,
155.  Delisle makes this point, supra note 8 at 384.

156.  See discussion in Sopinka, supra note 55 at 159. In Palter Cap Co. v. Grear West Life Assurance
Co., (1936] O.R. 34). [1936] 2 D.L.R. 304, 3 I.L.R. 285, a $20.00 receipt triggered the application of
the exception. Sopinka asks: "When the amount of pecuniary intesest is that insignificant, can the
declarant’s motive for truth-telling be highly reliable?” In Taylor v. Witham (1876) 3 Ch. D. 605, a receipt
for payment on account of twenty pounds against a debt for two thousand pounds mentioned in the same
entry enabled the debt to be proved.

157. Gormley v. Canada Permanent Trust Co., [1969] 2 O.R. 414, 5 D.L.R. (3d) 497 (H.C.}.).

158.  The statement by Justice Kerans explaining this rationale in Walker, supra note 136 at 239, that
*[iJ¢ follows that all declarations made in the same frame of mind might similarly be truc® does not display
great confidence in the logic of this rationale. What kind of assurances of relishility does “might simélarly
be true” provide?
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greater wrong doing.'*

More absurd is the fact that a declaration, which in its entire tenor is favorable
to the declarant, is sull admissible under this exception so long as some portion of it is
against interest. Especially considering that the declaration can be made anre lirem
motam, how can it be seriously argued that the declarant has no motive to misrepresent
the portions of the statement favorable to his interest? Surely our everyday experience
teaches us that the unscrupulous often concede to those matters against their interest
which can easily be established and proved, yet vehemently deny those matters which are
not easily proved. It is informative that the Supreme Court of Canada, in formulating
the parameters of the declaration against penal interest hearsay exception, required the
overall tenor of the declaration to be against the declarant’s penal interest.

The compromise devised by the Alberta Court of Appeal’s in Walker,'® to admit
declarations which in their entire tenor are favorable to the declarant and to address the
motive to misrepresent in according the evidence proper weight, flies in the face of the
rationale underlying the existence of the hearsay rule. As stated by Justice Kerans in
that case, “[t]he law excludes hearsay because it deprives the jury, in the pursuit of truth,
of the benefit of the oath, demeanor, and cross-examination”.'” Undoubtedly, these are
the tools by which the jury assesses the veracity of the witness and accords the evidence
the appropriate weight. Without these tools, any assessment of weight is merely
arbitrary.

Finally, the “necessity” of admitting this evidence is entirely based upon the
unavailability of the declarant. There is no requirement that there be no other adequate

and admissible evidence available to establish the fact in issue to which this hearsay

159.  Admittedly, these intuitive beliefs are hused upon this author’s own anecdotal experiences, but

certainly this is the same process applied by the judges in formulating this hearsay exception and its
ationale.

160. Walker, supra aote 136,

161.  Ward, supra note 136 at 439,
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evidence relates. As a result, there will undoubtedly be circumstances in which the

"necessity” principle would be offended by the admission of this hearsay evidence.

B. Declarations Against Penal Interests

In England, the House of Lords decision in the Sussex Peerage Case (1844)'*?
limited the admissibility of statements against interest to pecuniary and proprietary
interests and no other. While innumerable courts and academics questioned the logic of
this distinction, so stood the law in Canada until R. v. O'Brien'® and R. v. Demeter.'™
In those cases, the Supreme Court of Canada dramatically expanded the scope of the
"declaration against interest” hearsay exception. The Court reconfirmed, with slight
variation, the traditional preconditions which attach to the admission of declarations
against proprietary or pecuniary interests. However, given that the Court perceived a
greater risk of fabrication in circumstances relating to penal interest, the Court
enumerated several additional safeguards. In the following section we concern ourselves

only with those additional preconditions and the refinements.

1. Preconditions
In addition to the requirements that the deceased declarant made the declaration
with respect to some fact about which he had first-hand knowledge, which was to his

immediate prejudice and which would have been known by him to be against his interest,

162. Sussex Peerage. supra note 134,

163.  [1978] 1 S.C.R. 591, 35 C.C.C. (2d) 209, 38 C.R.N.S. 325, [1977] 5 W.W.R. 400, 76 D.L.R.
(3d) 513, 16 N.R. 271 [hercinafter: O Brien® cited to S.C.R.].

164. [1978] 1 S.C.R. 538, 38 C.R.N.S. 317, 34 C.C.C. 137, 75 D.L.R. 251, 16 N.R. 46,
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The Supreme Court of Canada endorsed the principles laid down by the Ontario Court
of Appeal in R. v. Demeter (1975).' Those principles are as follows:'%
1. The declaration must have been in circumstances that the declarant
would have apprehended a vulnerability to penal consequences;'’

2 The vulnerability to penal consequences should not be too remote;

3l The declaration sought to be admitted must be weighed in its
totality and admitted only if upon the whole tenor the weight is
against his penal interests;’®

4 In a doubtful case, a Court may consider other circumstances
connecting the declarant with the crime or connecting the declarant
with the accused; and,

5 The declarant would have to be unavailable due to death, insanity,

grave illness or absence from the jurisdiction to which no process
of the Court extends.'*

165. 10 O.R. (2d) 321, 25 C.C.C. (2d) 417.
166.  Summary of safeyuards taken from Sopinka, supra note 55 at 180.

167.  However, soe R v. Read (1982), 18 Alta. L.R. (2d) 188 (Q.B.), where the deceased's diary
contained passages describing her use and possession of marijuana. These were admitted, notwithstanding
the fact that she could not possibly perceive herself vulnerability to penal consequences in the

cms;dgﬁgd in its Inuln} was lgunsl the dalannl s interest. Sopmkn and Ledérmm sugg@t this :ppmh
is more consistent with the rationale underlying the rule than the approach adopted by the Alberta Court
of Appeal in Walker, supra note 136.

clmm Memud in R v. Agilwu lnl‘ v, Agawam’"aﬂa(ﬂ'li), 28CCC Qd) 379(W
C.A.). counsel for Agawa sought to elicit a statement by Mallet, jointly accused and tried, but who did aot
testify and was of course noncompellable. There was also a question whether Mallet's statement was self-
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A further ‘gloss’ was made in R. v. Lucier,'"™ where Justice Ritchie laid down the
principle that a declaration against penal interest can only be admitted if its purpose is

to exculpate, rather than incriminate, the accused.

2. Implications for Declarations Against Pecuniary and Proprietary

Interest.

is impass:ble for the admission of such evidence to operate unfalrly against the accused;
thus, it is unnecessary for the purposes of this chapter to explcre the satisfaction of the

preconditions developed with respect to the declarations against penal interest raise
additional concerns with respect to the reliability of declarations against pecuniary and
proprietary interests.

In O’Brien, the Court ruled that a declaration against penal interest is admissible
for the reason that "a person is as likely to speak the truth in a matter affecting his
liberty as in a matter affecting his pocketbook”.'” This begs the question: Why are
additional safeguards necessary with respect to declarations against penal interests, but
not necessary with respect to declarations against pecuniary and proprietary interests?'”
Why can a statement ;against pe.nal interest only be used to excuipate the accused, yet a

170.  [1982] 1 S.C.R. 28 at 32-33, 65 C.C.C. (2d) 150, [1982) 2 W.W.R. 289, 14 Man. R. (2d) 380,
132 D.L.R. (3d) 244, 40 N.R. 153 [hereinafter Lucier cited t0 S.C.R.].

171, If it were found that the exception was he too restrictive and resulted in the exclusion of evidence
which was necessary and reliable, Khan could be utilized to admit the evidence, assuming the twin criteria
of “necessity” and “reliability” are satisfied.

172.  O’Brien, supra note 163 at 599,

173.  Recall that the clevated risk of fabrication discussed by the Supreme Court relates (o the fact that
the declarstions are used in criminal proceedings to exculpate the accused. Surely there would be just as
much a risk to fabricate Jdeclarations against pecuniary or proprietary interests which would exculpate the
accused. There is nothing inherent in either category of declarations against interest which promotes »
greater or lesser risk of fabrication. Rather, it is the use to which such declarations are put which

promotes concoctlion.



the Court refuses to allow inculpatory statements based on notions of faimess to the
accused,' would these arguments not just as aptly apply to declarations against

pecuniary and proprietary interests?

174.  See Lucier, supra note 170 at 33. Justice Ritchie stated as follows:
The difference [between sllowing admission of inculpatory versus an exculpatory
stalement] is a very real one hecause a statement implicating the accused in the cnme
with which he is charged emanating from the lips of one who is no longer available to
give evidence robs the accused of the invaluable weapon of cross-examination which has
slways been one of the mainstays of faimess in our courts.
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This chapter has demonstrated that a number of hearsay exceptions firmly rooted
at common law have a grave potential to admit both unnecessary and, more importantly,
unreliable hearsay evidence. It is clear that a number of the rationales providing
circumstantial guarantees of trustworthiness for these categorical exceptions are ancient
and archaic. They are of questionable validity in today's secular society.

The "dying declaration” category probably represents the most serious threat to
the accused’s right to a fair trial. It allows for the admission of hearsay evidence which
is gravely prejudicial to the accused, while denying the accused any reasonable
opportunity to test or challenge the trustworthiness of the evidence, short of the accused
taking the stand. The eighteenth century rationale upon which it is based, that no man
would want to meet his Maker with a lie on his lips, is infused with religious
indoctrination no longer applicable to a large seginent of our modem society. Providing
the accused with an opportunity to demonstrate that the rationale does not obtain in the
particular circumstances is an inadequate safeguard. In the event, even, that the rationale
continues to obtain in the twentieth century, it claims only to substitute for the absence
of the oath and to negate the danger of declarant insincerity. Thus, the circumstances
do not necessarily provide a substitution for cross-examination and the testimonial
dangers of misperception and faulty memory go unchecked.

It appears that the "public necessity of preserving lives of the community, by
bringing manslayers to justice’” has overriden the court’s apprehensions as to the
inherent trustworthiness of dying declarations. However, this mirrors a s.1 analysis
under the Charter. which therefore presupposes that an infringement of a Charter-
protected right has been found. Arguably, the possibility that unreliable evidence is
admitted without the accused having any opportunity to cross-examine the declarant to
assess his or her credibility infringes the accused’s rights as protected under ss.7, '1(¢c)
and 11(d) of the Charrer. Analysis under s.! would then provide the proper framework

175.  Greenleaf, supra note 34 at 187,



from which the court can assess whether the perceived societal interest warrants the
accused’s deprivation of these rights.

As a final note under our consideration of the "dying declaration” hearsay
exception, as was also found to be the case with every exception discussed in this
chapter, this hearsay evidence is admissible despite there being other relevant and
admissible evidence available. Clearly, the “necessity” principle, as set out by Wigmore
and adopted by the Supreme Court of Canada in Khan, Smith and R. v. K.G.B., would
be offended in these circumstances.

Analysis of the four hearsay exception categories subsumed under the res gesrae

classification produced similar criticisms and concems respecting the validity and

declarations.  All the res gestae exceptions, with the exception of “declarations
accompanying and explaining act”, require that there to be no apparent motive for the
declarant to fabricate or concoct. This displays a lack of confidence in the capacity of
the rationales underlying these exceptions to promote and ensure declarant veracity.
With respect to both “declarations of contemporaneous bodily or mental sensations

declarant claims to experience it. Thus, the guarantee of veracity is absurdly dependent
upon the declarant being sincere in the first instance. The validity of this rationale
becomes particularly suspect where a declaration as to a contemporaneous bodily
sensation is made at a point distant in time from the event or transaction which caused
the sensation. With respect to declarations of intention, the applicability of this
‘contemporaneity bolstering veracity® rationale is highly doubtful. Intention rarely forms

spontaneously such that concoction or fabrication can be ruled out.
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A concern raised in our discussion, which is common to several of the
subcategories under the res gestae, is the inability of the court to prevent the trier of fact
from making use of hearsay evidence for prohibited purposes. While declarations of
contemporancous bodily or mental sensations or conditions cannot be tendered to
establish the cause of the injury, should the contents of the hearsay disclose it, it is
permissible for the trier of fact to draw an inference from the timing of the declaration
as to the cause of the sensation, It is doubtful that a court can restrict the trier of fact
from, either consciously or subconsciously, drawing conclusions as to the cause of the
sensation based upon the contents of the out-of-court statement. Similarly, though
hearsay under the "state of mind” exception cannot be admitted to establish some past
act referred to in the hearsay statement, courts sometimes fail to appreciate that the
relevance of a particular state of mind has its genesis in the declarant’s belief as to a past
act.'”

The use of hearsay evidence most difficult to reconcile with the principles
underlying this exclusion rule is the admission of declarations indicating intention for the
purpose of establishing that the declarant, in fact, acted on that stated intention. The
rationalization that a declaration as to intent makes it more probable than not that the
declarant acted in accordance with that stated intention applies just as forcefully to any
out-of-court assertion as to past acts, yet the latter is excluded. In fact, there appears to
be no greater circumstantial probability of trustworthiness that a declarant acted upon a
stated intention than there is circumstantial probability of trustworthiness for a reference
to a past act contained in inadmissible hearsay.

In our analysis of the "spontaneous exclamation” subcategory of the res gestae
we noted that its underlying rationale did not adequately address the danger of the
declarant not accurately perceiving the startling or excitement-producing event.
Numerous academics and commentators have cited modern psychological experimentation
which suggests that nervous excitement may well diminish, rather than heighten, one's

176.  See discussion of Wysochan, supra note 78, under heading entitlod *Declarations Indicating
Contemporary State of Mind or Present Intention®.
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perceptive abilities. The many limitations placed on the use of this hearsay exception
demonstrate, once again, the courts’ lack confidence in the rationale underlying the
"spontancous exclamation® exception.

As was the case with the "dying declaration” exception category, hearsay evidence
can be admitted pursuant to all four of the subcategories under the res gestae despite
there being other adequate and admissible evidence available. Unlike the "dying
declaration” or "declarations against pecuniary or proprietal interest”, there is no need
for the declarant be dead or unavailable at the time of the trial. As was discussed in this
section, the defensiblility of Wigmore's "fair necessity” for the admission of such hearsay
crumbles once the superior reliability of this evidence, as compared to viva voce evidence
by the declarant, becomes suspect.

It is evident that the inherent trustworthiness of declarations against proprietary
or pecuniary interest has concerned members of the judiciary for years.'” That "[w]e
can safely trust a man when he speaks against his own interest"'”™ has been described as
a "sordid and unconvincing"'™ reason to admit these out-of-court assertions. However,
even accepting the validity this rationale, it only claims to negate concerns as to declarant
insincerity and no other testimonial danger. We found that the persuasiveness of this
rationale surely must lose its force as the value of the interest against which the
declaration is made decreases, especially as it approaches a nominal value. More
importantly, that the rationale can bolster the reliability of matters collateral or annexed
to the actual declaration against interest was vehemently disputed. Further, the fact that

admitted providing that a portion of it is against interest is illogical and absurd.
Assigning diminished weight to such evidence in no way remedies the fact that potentially

unreliable hearsay evidence may be tendered against the accused in a criminal trial. It

177.  Se¢ comments of Lord Justice Hamilton in Ward, supra note 136 at 138, and Justice Kerans in
Walker, supra note 136 at 438.

178.  Gibblehous v. Sirong (1832), 3 Rawle 437 at 438, Rogers J.
179.  Wanrd, supra note 136 at 438,
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is telling that the Supreme Court of Canada adopted additional safeguards to address
many of these concems in their propoundment of "declarations against penal interest”
exception to the hearsay rule. The fact that the Court in Lucier added a further gloss,
that the "declarations against penal interest” exception could only be used to introduce
exculpatory hearsay evidence, further demonstrates a lack of confidence in the inherent

reliability of declarations against interest.
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CHAPTER FOUR

RELIABILITY AND NECESSITY: THE APPLICATION OF KHAN/SMITH
FRAMEWORK AND A CRITIQUE OF THIS NEW APPROACH TO THE
ADMISSION OF HEARSAY

“Now if, even without increasing the present number of hearsay
exceptions, all were replanned for operation in accordance with the broad
requirements of (a) necessity (including the concept of reasonably essential
convenience and (b) an accompaniment of circumstantial or other matters
(including but not confined to guarantees of reliability or trustworthiness)
furnishing a basis for intelligent appraisal, we should be rid of the kinks,
quirks, inconsistencies, and outright errors of the present set up". J.M.
Maguire, Evidence: Common Sense and Common Law (Chicago:
Foundation Press, 1947) at 147.

L. INTRODUCTION

In 1990, the Supreme Court of Canada delivered its judgment in R. v. Khan.'
Not since that same Court’s decision in Ares v. Venner’ has there been such a radical
reform to the law relating to the admission of hearsay evidence. Reminiscent of the
judiciary's response to Ares, the lower courts initially questioned whether Khan was to
be interpreted broadly, representing a bold new approach to the admission of hearsay
evidence generally, or whether it was to be construed narrowly, confined only to sexual
assault cases involving young children. In 1992, the decision of R v. Smitk® clearly and
unequivocally put this issue to rest. After reviewing Madame Justice McLachlin’s

judgment in Khan, Chief Justice Lamer stated:?

l. [1990] 2 S.C.R. 531, 59 C.C.C. (3d) 92, 79 C.R. (3d) I, 113 N.R. 53, 41 O.A.C. 353, aff'g
(1988), 27 O.A.C. 143. 64 C.R. (3d) 281, 42 C.C.C. (3d) 197 [hereinafier Khan cited to C.C.C.).
2. (1970] S.C.R. 608, 73 W.W.R. 347, 14 D.L.R. (3d) 4 [hercinafter Ares cited to D.L.R.).

kR (1992] 2 S.C.R. 918, aff"g (1990), 75 O.R. (2d) 753, 61 C.C.C. (3d) 232, 2 C.R. (4th) 253, 42
O.A.C. 395 [hereinafier Smith cited S.C.R.}.

4. Ihid. at 933.
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This Court’s decision in Khan, therefore, signalled an end to the
old categorical approach to the admission of hearsay evidence. Hearsay
evidence is now admissible on a principled basis, the governing principles
being the reliability of the evidence, and its necessity.
Smith provided further clarification as to the nature and application of these principles
governing the admissibility of hearsay. This chapter provides an analysis and critique
of the Khan/Smith framework in the context of the criminal trial, as well as suggesting

possible implications this new approach might have on firmly-rooted hearsay exceptions.

extraction of the “necessity” and “reliability” principles, the twin criteria which
determine admissibility. While Khan, and more so Smirh, provide some guidance as to
the application of these principles, much was left to the discretion of the trial judge and
many questions left unanswered. An examination of the application of the Khan/Smith
principles by subsequent courts follows.

Under the heading " Application of Principles in Subsequent Case Law", the lower
courts’ interpretations of, and refinements to, the “necessity” and “reliability” principles
are examined. In addition, a third principle - “faimess to the accused” - is discussed,
along with some of the procedural issues which the Khan/Smirh framework raises. This
analysis demonstrates that, despite the lower courts’ valiant attempts to give firm and
functional definition to these principles, the new approach does not provide a solid,
coherent framework within which to determine the admissibility of hearsay evidence.
In an effort to equip the trial judge with some flexibility in the admission of hearsay
evidence, the Supreme Court has created a framework of analysis which is too loose,
providing inadequate safeguards and insufficient guidelines to the lower courts. This new
approach leaves far too much to the discretion of the trial judge, promoling inconsistent
application of the principles and leaving open the possibility of the admission hearsay
evidence which is inherently unreliable,

Many concerns and criticisms of the framework are raised and dealt with in the



- 116 -

Smith, and the cases which subsequently attempt to apply it. The fourth section of this
chapter, entitled “Critique of Framework", summarizes and expands upon many of the
criticisms raised during the prior analysis, as well as identifies further concerns as to the
framework's inherent inability to adequately safeguard the rights of the accused in the
criminal trial process.

In the final section of the chapter, an analysis of the implications of Khan and
Smith on firmly-rooted hearsay exceptions is provided. Does the framework superimpose
itself onto hearsay exceptions already existing at common law, such that it cuts back the
common law exception to only allow for the admission of hearsay evidence which
satisfies both the twin criteria? Several lower courts have picked up on the broad
language uscd in Khan and Smith to suggest that it does. Do the principles of “necessity”
and "reliability” represent a minimum constitutional threshold for the admission of
hearsay, which the failure to satisfy offends ss. 7 and 11(d) of the Canadian Charter of
Rights and Freedoms? One court of appellate jurisdiction has accepted this argument
to strike down a statutorily-created exception to the hearsay rule. While the Supreme
Court of Canada has subsequently overturned that decision, the proposition that
"necessity” and "reliability” principles represent the minimum constitutional standard for
the admission of hearsay likely® remains intact.

By the conclusion of this chapter it will be apparent that further consideration by
the Supreme Court of Canada as to the admission of hearsay evidence under this new
approach is warranted. To provide a truly coherent principled approach, the Court must
answer the following questions: What is the fundamental question respecting the
“reliability” of hearsay evidence - the assessment of its inherent trustworthiness or the
determination of its truth? Which, if not all, of the testimonial dangers must be

5 Canadian Charter of Rights and Freedoms, Past | of the Constitution Act, 1982, being Schedule
B of the Canada Act 1982 (U.K.), 1982, ¢.11 [hercinafier the Charter).

6. As of the date of writing this chapter, the reasons in R. v. Laramee have not yet been released.
This suthor has assumed that the Supreme Court of Canada merely disagreed with the Manitoba Court of
Appeal’s application of the principles espoused by the Court of Appeal to the facts in the case.
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addressed in the "reliability” assessment? In addition to answering these questions, some
limitations as to which matters are relevant to the assessment of "reliability” must be set
out, especially with respect to the relevance of corroborative and “rccent complaint™
evidence. Only after these issues are addressed can one truly claim that Khan represents

a "triumph of a principled analysis over a set of ossified judicially created categories”.’

7. Smith, supra note 3 at 930,



A. Overview of Judgments

1. R. v. Khan
At the trial of the accused for sexual assault on a three and a half year old child,
the trial judge ruled that the child-complainant, then four and a half years old, was
incompetent to give unsworn testimony. The Crown then sought to admit out-of-court
statements made by the child to her mother some 30 minutes after the alleged assault.’
The Court rejected the Crown's argument that these statements were close enough in
temporal proximity as to come under the "spontaneous declarations” exception to the
hearsay rule. As a result, without the benefit of either the child’s testimony or her out-
of-court statements, the Court was forced, reluctantly, to acquit the accused.

The Ontario Court of Appeal allowed the Crown’s appeal and sent the matter back
for a new trial. Justice Raobins, writing for the Court, held that the trial judge erred both
in refusing to permit the child to give unsworn testimony and in refusing to admit the
evidence of the out-of-court declarations made by the child to her mother. With respect
to the hearsay evidence, the Court found that the usual requirements for "spontaneous
declarations” of contemporaneity and intensity or pressure should be relaxed in cases
involving sexual assaults on children of tender years. The importance of receiving such

8. The accused was a physician who had been alone with the child for a few minutes before he
conducted an examination of the child’s mother. When the mother returned to the child, she noticed & wet
spot on the child’s clothing. Subsequent analysis proved the spat 1o be a mixture of semen and saliva. On
the way home in the car. ome 15 minutes afier leaving the office, the mother testified as to the following
interchange between her daughter and herself:
Mother: So you were talking to Dr. Khan, were you? What did he say?
Child: He asked me if | wanted a candy. | said yes. And do you
Moather: What?
Child: He said “open your mouth®. And do you know what? He put
his birdie in my mouth, shook it and peed in my mouth.
Maother: Are you sure?
Child: Yes.
Mother: You're not lying to me, are you?
Child: No. He put his birdie in my mouth. And he never did give
me a candy.
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evidence demanded greater latitude be given in applying the temporal constraints of the
"spontaneous declaration” exception.

At the Supreme Court of Canada, Justice McLachlin, writing for the Court,
concurred with the results, but disagreed as to the grounds upon which the Ontario Court
of Appeal admitted the hearsay evidence. With respect to the admission of the victim's
out-of-court statements, she agreed as to "the need for increased flexibility in the
interpretation of the hearsay rule to permit the admission in evidence of statements made
by children to others about sexual abuse”.® However, as to the method employed to
achieve this objective, Justice McLachlin held that extending the “spontaneous
declaration” exception to include such statements "is to deform it beyond recognition and
is conceptually undesirable”.' Any modification or relaxation of the preconditions
attached to existing hearsay exceptions, without regard to the principles underlying the
rule and its exceptions, could result in the admission of evidence which is either
unnecessary or unreliable.!! As a result, Justice McLachlin rejected the Ontario Court
of Appeal’s proposed temporal relaxation of the “"spontaneous declaration” hearsay
exception as it did not adequately safeguard the rights of the accused.

Instead, Justice McLachlin adopted a "more flexible approach, rooted in the
principles and the policy underlying the hearsay rule".!? Afier reviewing the decision of
Justice Hall from Ares v. Venner'’ and the dissent of Lord Pearce from Myers v.

9 Khan, supra note | at 102.
10. Ihid.

1. See also R. v. Hanna, [1993] B.C.J. No. 961 (C.A.) (QL) [hercinafier Hanna). Justice Wood,
in considering the admissibility of hearsay of a document pursuant to the past recollection recorded doctrine
states:

As noted by Kerans. J.A. in Regina v. Meddoui (1990), 61 C.C.C. (3d) 345 (Alta.

C.A.), past recollection recorded is really nothing more than an unremarkable exception

to the hearsay rule.  In the move toward greater flexibility in the interpretation and

application of that rule. it is conceptually undesirable to focus on relaxing the criteria for

its recognized exceptions, since such an approach is likely to lead one 1o overlook the

concemns which oniginally gave rise to the rule in the first place.

t2. Khan, supra note | at 100.
i3, Ares, supra note 2.
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D.P.P.,'"* she found that two principles underlic the existence of all common law
exceptions to the hearsay rule: "necessity” and "reliability”. These principles adequately
protect the rights of the accused while providing flexibility to the courts to address new
and novel circumstances. Justice McLachlin concludes:'®
[H]earsay evidence of a child's statement on crimes committed against the
child should be received, provided that the guarantees of necessity and
reliability are met, sub_pect to such safeguards as the judge may consider
necessary and subject always to considerations affecting the weight that
should be accorded to such evidence.
On the facts before the Court, Justice McLachlin found that hearsay evidence satisfied
both these requirements, therefore, the out-of-court statement should have been admitted.

2. R. v. Smith
For a period of time after the release of the decision in Khan, there was some
question as to whether or not the principles espoused therein were confined to cases
involving evidence of sexual assault on children.'® Despite obiter by the Supreme Court
to the contrary, many courts continued to interpret Khan in this narrow manner,"”

14. (1964), [1965) A.C. 1001, [1965] 2 All E.R. 881 [hereinafier Myers cited to A.C.].
15. Khan, supra noie 1 at 105.

16. See R. v. Kharsekin, [1992] N.J. No. 161, 1991 (Nfld. 5.C.T.D.) (QL). where Justice Roberts
ruled the dying declaration of a stabbed sailor inadmissible. After finding that neither the “dying
declaration” or the res gestae hearsay exception applied (o the circumstances, the Court held that Khan does
not extend heyond child sexual assault case:

I am not convinced. however, that the relaxation of the hearsay rule in child sexual

assault cases as <anctioned by Khan can or should be extended across the board.
See also R, v. Weinberg. {1992] 0.). No. 1049 (Ont. Ct. Just. Prov. Div.) (QL) {hereinafier Weinberg].
17, See R. v. Seabover (1991), 66 C.C.C. (3d) 321 at 399, McLachlin J.:

Consider the hearsay rule. At one time it was seen as an ahsolute prohibition subject to

a aumber of limited, rigidly defined exceptions. In this respect, it resembled 5.276 of
the Criminal Code. But in more recent times, this inflexible approach lns Iieen wpliced
byﬁiqlpnﬂtlnsﬁi hﬂhﬁmdmmlmmﬂztmlpdge ;
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However, Chief Justice Lamer, writing for the Court in the 1992 decision of R. v. Smith,
put this particular issue to rest.

In Smith, the accused was charged with murdering a women with whom he had
been vacationing in Canada. Both the accused and the deceased were American citizens
ordinarily resident in Detroit. The evidence at trial disclosed that the accused had picked
up the deceased at her mother’s house and drove with her to Ontario, where they had
spent the weekend together at a hotel. The Crown's theory was that the accused was a
drug smuggler who had tried to persuade the deceased to carry drugs, concealed on her
body, across the border into the United States. When the deceased refused, the accused
abandoned her but later returned to pick her up, and drove her to a place where he
strangled her.

In support of this theory, the Crown relied upon the evidence of four telephone
calls made by the deceased to her mother the day she died. The first three calls were
traced to the hotel in which the accused and deceased were staying. In the first call, the
deceased claimed that the accused had abandoned her and that she needed a ride home.
In the second call the deceased stated that the accused had still not returned. In the third
call, the deceased told her mother that the accused had retumed and that she no longer
needed a ride home. In the fourth and final call, traced to a pay phone at the gas station
near where the deceased’s body was found, the deceased told her mother that she and
accused were on their way home.

After a thorough analysis of the purpose for which these statements were
tendered, the Chief Justice rejected admitting the third and fourth phone calls under the
"present intentions” or “state of mind" hearsay exception. Having said this, however,
the Chief Justice then stated that this finding was not fatal to the admissibility of the out-
of-court declarations. Hearsay may still be admissible despite its failing to come under

any firmly-rooted common law exceptions. Chief Justice Lamer then went on to consider

i Coupt i K. v. KVWaH, | itatj itted).  [Emphasis added. |
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whether or not the circumstances in this case satisfied the twin tests of "necessity” and
*reliability” as set out in Khan.

It is immediately evident from the judgment that these principles are of broad
application in determining whether or not to admit hearsay evidence. The Chief Justice
stated:"*

Khan should not be understood as turning on its particular facts, but,

instead, must be seen as a particular expression of the fundamental

principles that underlie the hearsay rule and the exceptions to it. What is
important, in my view, is the departure signalled by Khan from a view of
hearsay characterized by a general prohibition on the reception of such
evidence, subject to a limited number of defined categorical exceptions,

and a movement towards an approach governed by the principles which

underlie the rule and its exceptions alike. The movement towards a

flexible approach was motivated by the realization that, as a general rule,

reliable evidence ought not to be excluded simply because it cannot be

tested by cross-examination. The preliminary determination of reliability

is to be made exclusively by the trial judge before the evidence is

This Court’s decision in Khan, therefore, signalled an end to the

old categorical approach to the admission of hearsay evidence. Hearsay

evidence is now admissible on a principled basis, the governing principles

being the reliability of the evidence, and its necessity.

An indepth analysis and clarification of the twin criteria of *necessity* and "reliability"
then follows.

While Khan signalled the end of the "old categorical approach” to the admission
of hearsay, the statement of principles contained in this landmark decision, upon which
the trial judge must determine admissibility of hearsay, is somewhat vague and simplistic.
Smith provided a much-needed elucidation of these principles. The following section
provides an extraction and analysis of the Supreme Court’s proposed framework gleaned
from both Khan and Smith.

18, Smith, supra noie 3 st 932 - 33,
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B. Khan/Smith Framework: Extraction of Principles
1. "Necessity" Principle
a) Khan
In determining whether to admit a particular hearsay statement, Madam Jusnce
McLachlin states that "[t]he first question should be whether reception of the hearsay
statement is necessary".'® Immediately following this passage is the only explanation of
the functioning of the "necessity” principle provided in the entire judgment ™

Necessity for these purposes must be interpreted as “reasonably necessary”

The inadmissibility of the child's evidence might be one basis for a finding

of necessity. But sound evidence based on psychological assessments that

testimony in court might be traumatic for the child or harm the child might

also serve. There may be other examples of circumstances which could

establish the requirement of necessity.
Unfortunately, this statement of principle left many questions unanswered. If the child
testifies, does this preclude admission of the child's out-of-court statement made at the
time of the offence? What if other alternatives are available to establish the fact 1n 1ssue
to which the hearsay evidence relates? Must the party tendering the hearsay demonstrate
that all other means of obtaining admissible evidence have been explored and exhausted”
Can there be "necessity” for hearsay which is merely circumstantial evidence” Further
elucidation of this principle and many answers to the above questions were to be found

in Smith.

19. Khan, supra nete | at 1804. While the choice of lnnguage used by Justice Mcl.achlin suggests
a sequential test, subscquent decisions have net picked this up. See Rocchio v. Willets, [1993] AJ. Ne.
360 (Q.B.) (QL), where Justice Vet queries whether the tests musi be applicd in sequence, but notes
that "[i]t is teo early to determine if the tests set in Kahe [sic] are sequential”.

20. Khkan, supra nate 1 at 184,
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b) Smith

While Justice MclLachlin appears to have borrowed heavily from Wigmore's
formulation of the twin criteria of "necessity" and “reliability”, no mention is made in her
judgment to his treatise on evidence Thus, little or no guidance can be derived from his
comprehensive work in this area. A trial judge attempting to apply these somewhat
cthereal twin principles had, at best, a very loosely sketched-out framework within which
to make the determination of admissibility. Thankfully, however, further clarification of
the principles of "necessity” and “reliability” was forthcoming in Smirh. In addition,
Chief Justice Lamer stated, without reservation, that the principles identified by Justice
Mcl.achlin were the same as those explained by Wigmore.®' Substantial excerpts from
Wigmore on Evidence were adopted by the Chief Justice in his analysis.

With respect to the "necessity” principle, the Chief Justice held that "necessity"
does not mean "necessary to the prosecution's case";™* rather, it "refers to the necessity
of the hearsay evidence to prove a fact in issue".”’ The principle "must be given a

flexible definition, capable of encompassing diverse situations”.** The Chief Justice states

further:

21. See Smith, supra note 3 at 932:

clese resemblance to the principle of necessity, and the circumsiantinl guarantee of
reliabllity, referred to by Wigmere.

22. 1bid. at 933.

23. 1bid:

The companien criterion of "necessity” refers to the necessity of the bearsay
evidence ts preve a fact in issue...

The criterion of necessity, however, does not have the sense of "necessary
(o the prosccution’s casc”. If this were the case, uncorroborated hearsay evidence
which satisfied the criterion of reliability would be adminsible if uncorroborated, bui
might ne lenger be "necessary” te the prosceution’s case if correborated by other
independent evidence. Such an interpretation of the criterion of "necessity” would
thus produce the illogical result that uncerreborated hearsay evidence would be
admissibic, but could become inadmissible If correborated. This is not what was
intended by this Court's decision in Khan.

24. Ibid. at 934.
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What these situations will have in common is that the relevant direct
evidence is not, for a vanety of reasons, available. Necessity of this nature
may arise in a number of situations. Wigmore, while not attempting an
exhaustive enumeration, suggests at s 1421 the following categones:

(1) The person whose assertion 1s offered may now be dead,
or out of the jurisdiction, or insane, or otherwise unavailable for the
purpose of testing [by cross-examination]. This is the commoner
and more palpable reason....

(2) The assertion may be such that we cannot expect, agun
or at this time, to get evidence of the same value from the same or
other sources.... The necessity is not so great, perhaps hardly a
necessity, only an expediency or convemience, can be predicated.
But the principle is the same.

Clearly the categories of necessity are not closed. .. .

In adopting the above statement of the "necessity” principle, Chief Justice Lamer
decisively put to rest one of the contentious issues left unresolved in Khan. Clearly, death
or unavailability of the declarant were not the only circumstances in which the "necessity”
principle could be satisfied.”* If the declarant was available to testify, and did in fact
testify, there might still be a need to admit his or her out-of-court declaration, as this
might be the best evidence available.

However, numerous questions remained unanswered in Khan and Smith respecting
the "necessity" principle. Cases subsequently applying the Khan Smith framework have
continued to further define its limits. Some have raised new questions and concerns as
to the use ar? applicability of this framework. These decisions arc discussed and

analyzed in ~ :.tion 111, "Application of Principles in Subsequent Case Law".

28. This issuc was unquestionably put te rest in R. v. B.(K.G5) (25 February 1993), File Neo. 22351
at 60-61 (S.C.C.). This same passage quoted above from J.H. Chadbourn, ed. Wigmere on Evidence,
vol 5, rev. ed. (Boston: Little, Brown & Ce., 1974) [hereinsficr Wigmore on Evidence), was again cited
by the Chief Justice to cxplain how there could still be "necessity” for hearsay when the declaraat
did, in fact, give evidence.
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2. "Reliability" Principle
a) Khan

In the course of explaining the principles upon which hearsay has historically been
admitted in evidence, Justice McLachlin takes note of four tests set out by Jessel M.R.
in Swugden v. Lord St. Leonards (1876),°° which attempt to explain the existence of all
common law hearsay exceptions.”’” This is a good place to commence our analysis of the
nature of the "reliability” principle as set out in Khan.

The first of these four Sugden tests merely encapsulates the "necessity” principle.
As to the latter three tests, Justice McLachlin notes that the "reliability” principle is a
consolidation of these. The latter three tests are:™

.. the declarant must be disinterested; that is, disinterested in the sense that
the declaration was not made in favour of his interest. And, thirdly, they
must be made before dispute or litigation, so that it was made without bias
on account of the existence of a dispute or litigation which the declarant
might be supposed to favour. Lastly, and this appears to me one of the
strongest reasons for admitting it, the declarant must have had peculiar
means of knowledge not possessed in ordinary cases.

The first and second of these tests, that the declarant be disinterested and the declaration
be made ante litem motam, both ensure that the declarant had no apparent motive to
fabricate or misrepresent at the time the declaration was made. The testimonial dangers

of misperception and faulty memory are not addressed”® As to what is meant by

"peculiar means of knowledge not possessed in ordinary cases”, Justice McLachlin tells

26. 1 P.D. 154 at 241, [1875-86) Al E.R. Rep. 21 (C.A.) [hereinafter Sugden cited to P.D.].

27. In fact, Madam Justice McLachlin, at 101, quotes Lord Donevan's dissent in Myers, sapre
note 14 at 1047, adopting Jessel M.R.'s test. Justice McLachlin notes that the same passage from
Lerd Denovan's dissent was queted by Justice Martland [sic - should read "Hall") in Ares, supra note
2 atls.

28, Sugden, supra note 26 at 241.

29. The fourth testimonial danger, ambiguity of language, Is of lesser importance. See discussion
in Chapter Twe. The degree of ambiguity of language in a declaration is apparent on its face; thus,
the court is able to determine whether the testimonial danger is present without the ald of cress-
esamination. Cress-examination is likely to resolve the ambiguity, but does not play an impeortant
rele In revealing the presence of this testimenial danger as it does with the others.
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us little, except that the child in the Khan "beyond a doubt” possessed it.*' Arguably,
"peculiar means of kaowledge not possessed in ordinary cases™ refers to knowledge
obtained in circumstances which would preclude the possibility of misperception or faulty

memory on the part of the declarant.” As a result, the "reliability” principle embodied

30 Khan, supra note 1 at 101. No further clarification of this test is given in the dictum of Jewsel
M.R. cither. I¢ is interesting that few courts or academics have rexlly considered what is a "peculiar
means of knowledge not pessessed in ordinary cases”, especially s nce Jessel M.R. described this as
"one of the strongest reasons for admitting” hearsay.

31. J.H. Wigmore does not agrec. In Wigmore on Evidence, supra note 25 at 252, in discussing
this last factor, the Learned Profeasor makes the following comments in the text of a footnete:
The learncd judge, in this fourth clement, is referring merely to the requirement that
the hearsay witness must possess the ordinary knowledge gqualifications of every
witness. This is therefore mot peculiar to the hearsay exceptions. [t merely
presuppeses that asserter of the statement pessessed the qualifications of a witness.
Only one Canadian decision could be located which touches on the nature of the last factor mentioned
by Jessel MR, and the decision appears to support this author's interpretation, as oppesed te
Wigmere's. in R. v. Finta (1992), 73 C.C.C. (3d) €S at 193(T (hereinafier Finta], on an appeal of the
acquittal of the accused for war crimes, the Ontario Court of Appeal considered the admissibility of
twe depositions made by a witness, now deceased, before a Hungarian judicial tribunal. The withess,
himself a Jew, had been put In charge of a brick yard. As a result of his position, he received
commands from German Officers directly. In his depositions he identificd a person other than Finta
who may have been responsible for the brick yard confinement and the atrecities committed there,
This hearsay evidence did not fit within any of the existing common law hearsay exception categories.

The Ontarie Court of Appeal considered the admissibility of this evidence under the Khon
twin criteria. With respect to the "reliability” of the hearsay, the Court neted: [at 200 (C.C.C.))

The statements were made on a solemn occasion, semewhat akin to a court

preceeding, by a persen adverse to the party secking to tender the statement. They

appear to have been made by 3 persen having peculiar mepns of knowicdge of the

cvents described in the statement. and the statements themselves distinguish between
events withia Dalies’ personal knowiecdge and events abeut which he had merely

received information frem others. [Emphasis added.)

It is appareat in this quete that, te this Court, "peculiar means of knowicdge” means something mere
than the declarant merely being a competent withess. The fact that the witness had first-hand
knowiedge is distinguished from his having "pecutliar means of knowledge”. A the witaii: was in
charge, he would be the conduit of orders from the autherities to the persons within his charge.
From his unique vantage point, he was better able to perceive and determine who had de facte, as
oppesed to ostensive, contrel of the brick yard confinement. Thus, the use of the phrase "peculiar
means of knowledge” reflects the fact that the situation enhanced above the ordinary the withess'
abliity te accurately perceive the events or facts he was describing.
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in the three Sugden tests addresses, to some extent, all of the testimonial dangers normally
checked by cross-examination.*

Justice McLachlin builds upon this framework and goes on to consider additional
indicia of "reliability". She states as follows:"

Many considerations such as timing, demeanor, the personality of the

child, the intelligence and understanding of the child, and the absence of

any reason to expect fabrication in the statement may be relevant on the

issue of reliability. | would not wish to draw up a strict list of

considerations for reliability, nor to suggest that certain categories of

evidence (for example the evidence of young children on sexual

encounters) should be always regarded as reliable. The matters relevant

to reliability will vary with the child and with the circumstances, and are

best left to the trial judge.
However, providing the trial judge with such a broad discretion to determine which
matters are relevant to "reliability” could result in wide-ranging and inconsistent
application of the "reliability” principle, as well as "matters” being considered which are
inconsistent with the principles underlying the hearsay exclusion rule and its exceptions.
Constructing a more structured framework around this discretion would address many of
these concerns without unduly restricting the flexibility of the new approach. For
example, if a court lists a number of factors considered in making its determination as to
“reliability”, yet all relate only to one testimonial danger, is this an error in law since not
all the credibility factors are addressed?

Interestingly, an analysis of the list of "matters” relevant to Justice McLachlin's
conclusion respecting the "reliability” of the hearsay does not resolve this issue. It is
unclear whether "timing, demeanor, the personality of the child, the intelligence and

understanding of the child” relate exclusively to apprehensions as to dec:arant insincerity

32, The British Columbia Court of Appeal in R. v. Chakiey (1992), 72 C.C.C. (34) 193 at 212

[hereinafier Chahkicy|, makes an additional sbservation respecting these principles:

[The latter three| principies combine to form a trustwerthiness test Which has the
i Y ’:." .li ..7__ B i ‘.A. '_ 7 Vi EY. ‘.

skl 1 IR AEY x EL. i -

3

33 Khan, supre nete 1 at 108,
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the child makes the declaration soon after the alleged offence, he or she will have had
little opportunity to fabricate, or is it relevant in the sense that the risk of faulty memory
is nonexistent when there is a relatively short period of time between the alleged event
and the disclosure? Does the "personality of the child [and] the intelligence and
understanding of the child” go to the unlikelihood of fabrication or susceptibility to
coaching,” or is it a consideration because it red"ces the risk of misperception on the part
of the child? Khan provides the trial judge attempting to identify "matters relevant to
reliability” with little guidance as to which, if any, of the testimonial dangers must be
addressed. '

A further analysis of other "matters" found relevant to "reliability” in Khan
demonstrates that Justice McLachlin took into account factors which were neither
logically connected to the promotion of "circumstantial guarantees of trustworthiness” nor

addressed or discounted the existence of any testimonial danger. In addition to

3. The answer to this question might be inferred from an earlier passage carlicr in McLachlin's
Judgment. She states: [Khan, supre note 1 at 101}

Mereover, the evidence of a child of tender years on such maticrs may bear its own

special stamp of reliabllity. As Robias J.A. stated in the Court of Appeal (at p. 210);

Where the declarant is a child of tender years and the alleged event involves

s scxual offence, special cemsiderations come inte play in determining the

adminsibility of the child's statement. This is so because young children of the age

with which we are concerned here are genersily not adept at reasoncd reflection or

at fabricating tales of sexual perversion. They, manifestly, are unlikely to use their

reflective powers te concect a deliberate untruth, and particularly enc about a sexual

act which in all probablility is beyond their ken.
Thus, arguably, Justice McLachlin's later reference to demenntor, personality, intelligence and
understanding of the child refers back to this "special stamp of reliability” present in the disclosure
of a child of temder years as to sexual abuse.

3s. There is some suppert for the argument that "veracity” is the primary testimonisl danger
tested by cross-cxamination; therefore, "veracity” should the be primary testimenial danger addressed
and bolatered by the circumstances surreunding any hesrsay exception. Sec comments of Justice
Dicksen, as he then was, In R. v. ANbey, [1982] 2 S.C.R. 24 at 41, 68 C.C.C. (24) 394, 29 C.R. (34)
193, 39 B.C.L.R. 201, 138 D.L.R. (3d) 202 at 216 |hercinafier Abbey clied to S.C.R|:
The main concern of the hearsay rule is the verscily of the statements made. The
principal justification for the exclusion of hearsay evidence is the abhorrence of the
common law to proof which Is unswern and has neot been subjecied to the trial by
considercd to be the best assurances of the truth of the stutements of facts presented.




emphasizing the existence of no apparent motive for the child to faisify her story, Justice
McLachlin stressed the importance of two facts which compelled her to find that the

“reliability" principle had been satisfied in this case:™

The child had no motive to falsify her story, whmh emerged naturally and
without prompting. Moreov :
have k knnwled e of such sexual acts imb:

relial ility. Finally, histggment w;g ggrrg@ ggg y
Fgll__g_v_!iﬂljg [Emphasls added.]

The emphasis on the latter two factors raises two questions of fundamental importance

respecting the nature of the "reliability” test as set out in Khan.

First, is the relevant question whether the declaration is inherently trustworthy or
whether the contents of the declaration are true? Trustworthiness and truthfulness are
similar, yet distinct, concepts.’” 1If we know that a hearsay assertion is true, this does not
preclude it from being incredible and unreliable. Rather, it simply means that the issue
as to the inherent trustworthiness of the hearsay declaration is no longer relevant. A
number of factors which have logical relevance to establishing truth have no logical
relevance to establishing trustworthiness. If unrelated evidence substantiates all the
factual elements contained in an unreliable hearsay declaration, it does not convert it into
a reliable hearsay declaration.

The importance of this distinction is made evident in the following scenario,
Suppose that the weight of the evidence against the accused is close, but not quite
sufficient, to satisfy the criminal standard of proof. In these circumstances, the Crown
might attempt to admit an inculpatory hearsay statement to bolster its case and get over
the "beyond a reasonable doubt” hurdle. If the evidence establishing the commission of
the offence is considered in the "reliability" assessment, this results in an interesting

36. Khan, supra note 1 at 186.

3. For example, the declarant may have misperceived the event because of his poor eyesight and
then made an insiacere declaration sut of hatred for the aceused. The contonts of this declaration
happen to conform to the truth, but the deciaration is unrelinble.
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anomaly. The very evidence used to corroborate the unrelated evidence suggesting the
commission of the offence derives its "reliability”, and thus its admissibility, from the
same evidence it is supposedly corroborating. The unrelated evidence has, in essence,
corroborated itself. Thus, the relevant question in the "reliability" assessment should be.
Are the circumstances surrounding the making of the hearsay declaration such that the
declaration can be considered to be inherently trustworthy? As a result, the courts should
not take into consideration the existence of cotroborative evidence going to the truth of
the contents of the hearsay, as this has no logical relevance to this question. However,
it is apparent that the Supreme Court did take such evidence into consideration in its
"reliability” assessment.™

The second question raised by the above-quoted passage from Khan is: Should the
court restrict itself in its assessment of "reliability” to considering only those facts or
circumstances which tend to negate the possibility that testimonial dangers are present and
operative in the hearsay declaration? [s this not the key to almost every existing common

law hearsay exception: that the circumstances obviate concerns with respect to the
examination would be superfluous? As noted previously, both factors emphasized by

38, The distinction between whether the declaration is true or inkerently reliable is particularly
important whem a psychelegical expert is calied to give evidence as te the "relinbility” of a
declaration. R. v. Meore (199), 63 C.C.C. (3d) 85 (Ont. Ct. (Gen. Div.)), prevides an excellent
cxample of where expert evidence begins to encreach into the exclusive domain of the trier of fact.
Mrs. Moore, the accused, alicgedly had s repressed memeory and could net recall eveats surreunding
the death of the child she was baby-sitting. Justice Moldaver found as follows: [ibid, at 83|
Dr. Hucker was asked whether or aot he had an opinien as to the rellability
of the version of the events as described by Mrs. Meore while under ihe influcnce
of sodium amytel. He testificd that, in his opinion, her version was reliable. His
reasens were as follows:
(1) His everall impression of the interview was such that M. Meore's
reclitation of the events had & riag of truth... .

(4) The description she gave of the incident was, ln Dr. Hucker's mind, mere
couslstent with what the pathelogist had said was the liely cause of ihe injuries.
Beth these opinions held by the espert relate primarily to whether the contents of the declaration
were true, rather than whether the circamstances were such s to cnhance the rellability of Mrs.

Maessre's sut-ef-court sintemént.
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Justice McLachlin are relevant only to whether or not the alleged assault, in fact,
occurred. These factors have no logical relevance to whether the declaration was made
in circumstances which bolstered or addressed any of the four credibility factors. The
existence of corroborative evidence neither compels the declarant to speak sincerely nor
provides circumstantial guarantees as to the accuracy of the declarant's perception and
memory. The fact that the child had knowledge of such sexual acts well beyond her years
in no way promoted her veracity, perception or memory, rather, it implied that the child
had been, at some time 1n the past, a victim of sexual assault. Thus, the declarations
made by the child-complainant in Khan might have been admissible for the non-hearsay
purpose of establishing the peculiar sexual knowledge possessed by the child. From this,
the trial judge could infer that child had been sexually assaulted at some time prior to
making the declaration, which then could be used to corroborate other evidence indicating
that the alleged assault had occurred.™

While the object of flexibility may demand that the court refrain from drawing up
“a strict list of considerations for reliability", Khan provides far too “"loose" a framework
in which to make this assessment. Qur analysis of Khan demonstrates that even Justice
McLachlin may have taken certain factual circumstances into consideration which have
no logical relevance to demonstrating circumstantial guarantees of trustworthiness or to
obviating the need for cross-examination to test for the presence of testimonial factors.
Fortunately, the paucity of guidance as to the mechanics of this principle was to be
remedied, somewhat, when Chief Justice Lamer redirected the Supreme Court's attention

to the “reliability” principle in Smish.

3. The chaln of reasoning would be as follows; The mere fact that the child makes the siatement
demenstrates that she has kmowledge of sexual acts net to be expected in a child of her age. This
leads to an inference that she has the victim of 5 sexual assault at some time in the past. In effect,
there s very littie difference in this line of rensoning to that which allews the admission of medicsal
evidence as ¢ injuries of the child-complainant which are consistent with the allegation of sexual
abuse.
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b) Smith

In Smith, Chief Justice Lamer did much to provide the trial judge with a more
structured and coherent framework in which to assess the "necessity" and "rehability” of
hearsay. In keeping with the Court's expressly-stated "principled approach to the
admission of hearsay evidence”, the Chief Justice starts his discussion of the twin cnitena
by first revisiting the hearsay rule's underlying rationale:™'

It has long been established that the principles which underlie the hearsay

rule are the same as those that underlie the exceptions to it.
Borrowing heavily from Wigmaore on Evidence, he notes that the main purpose for the
hearsay rule is to ensure that the litigants have an opportunity to test, through cross-
examination, the trustworthiness of testimonial evidence tendered by the opposing party-
litigant.*' However, there may be circumstances in which the test of cross-examination
would serve no useful purpose and where the admission of hearsay evidence 1s crucial to
one of the litigants being able to prove some element of their case.™ In those
circumstances where the presence of all testimonial dangers is substantially negated, the
societal interest in providing every opportunity to the litigants to prove their case with all
available and relevant evidence counterbalances any protections lost to the accused as a
result of his inability to cross-examine the declarant. As a result, the balance tips in
favour of admitting the hearsay evidence.

Having set out these general principles, the Chief Justice explains what constitutes
"reliability” or, in Wigmore's words, "circumstantial guarantee of trustworthiness”:*'
. Sweith, supra note 3 at 929,
41. Ibid. at 929.

42. Chief Justice Lamer adopted Wigmere's statement of the rationale underlying all hearsay
cxceptions: [Smith, supra note 3 at 939)
There are many situations in which it can be easily seen that such a required
test [Le., crom-e1amination] would n‘d Netie as » security, becawse i purpeses had
been already substantially accel bed. If » sintement has been made under such
cmmmﬂu-wm&-uuﬂ loek upen it as trustwerthy (In the
erdinary instance), in a high degroe of probability, it would be pedantic to insist on
43. Ibid.
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Well before the decision of this Court in Khan, therefore, it was
understood that the circumstances under which the declarant makes a
statement may be such as to guarantee its relmbllny nrrespectwe of the

Plainly the "apprehensions traditionally associated with hearsay evidence” are the same
"credibility factors” or "testimonial dangers" - nsincerity, misperception, faulty memory
and ambiguity of language - which are discussed in Chapter Two of this thesis.”

The Chief Justice then reproduces from Wigmore a list setting out three categories
of circumstances which "provide a functional substitute for testing by cross-examination”.
All existing hearsay exceptions supposedly rely on one or more of these reasons for their
circumstantial probability of trustworthiness. They are as follows:*

a. Where the circumstances are such that a sincere and accurate
statement would naturally be uttered, and no plan of falsification
be formed,

b. Where, even though a desire to falsify might present itself, other
considerations, such as the danger of easy detection or the fear of
punishment, wouid probably counteract its force;

c. Where the statement was made under such conditions of publicity
that an error, if it had occurred, would probably have been detected
and corrected.
Interestingly, the first two of these identified categories of circumstances promote no
credibility other factor than veracity. Only the third category addresses the danger that
the declarant did not accurately perceive or recall the events described in the hearsay

evidence, and such "conditions of publicity” rarely present themselves in a criminal

45, Ibid. at 930,
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46

context.™ However, later in the judgment, in his summary of "reliability” principle, the

Chief Justice emphasizes that the circumstances must do more than negate fears of
declarant insincerity:*’

The criterion of "reliability” ... is a function of the circumstances
under which the statement in question was made. If a statement sought to
be adduced by way of hearsay evidence is made under circumstances
which substantially negate the possibility that the declarant was untruthful
or_mistaken, the hearsay evidence may be said to be "reliable”, 1.¢., a
circumstantial guarantee of trustworthiness is established. [Emphasis
added.]

Clearly, the choice of the word "mistaken" means that the circumstances must negate the
possibility that the declarant misperceived the events or was unable to accurately recall
the events. Thus, the Chief Justice's interpretation of the “reliability” principle is that the
circumstances must "substantially negate the possibility” of any of the testimonial dangers
of insincerity, faulty memory, or misperception being operative. "

With respect to the evidential burden placed on the party-litigant attempting to
establish the "reliability” of the hearsay, the Chief Justice is inconsistent throughout the
judgment as to nature of this burden. Early in the judgment, he suggests that the phrase
"circumstantial guarantee of trustworthiness” means no more than that the circumstances
are "not such as to give rise to the apprehensions traditionally associated with hearsay

evidence®.” However, later he states that this same guarantee of trustworthiness is

46, This categery relates primarily to the "declarations as to reputation”, "declarations as to
pedigree” and "declarations as te public decuments”, rarcly-used hearsay cxceptions, especially in
the criminal procecdings. See discussion in Chapter Twe.

47. Ibid. ut 933.

48, in applying this principic te the facts of the case, the Chief Justice makes this peiat
abundantly clear: [Swmich, suprea nete 3 at 938)
Mereover, in respect of the first twe telephone conversations, there is ne reasen i
doubt Ms. King's veracity. She had 2o reasen to lie. In my view, the bearsay
ﬂﬂﬂlﬁhﬁihhﬁﬂlmm:ﬂvenﬂlﬂ;m“ Ms. King and her
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established where the circumstances "substantially negate the possibility that the declarant
was untruthful or mistaken".*" Requiring that the circumstances “substantially negate the
possibility” places a more onerous and affirmative duty on the party tendering the hearsay
to put evidence before the court negating the existence of each and every testimomal
dan:er This distinction is of some importance in circumstances where there is very httle
or no evidence going to one particular credibility factor. In that case, the party with the
evidential burden might fail to satisfy the more stringent affirmative evidential burden,
while satisfying the less stringent one.'' The Chief Justice resolves this ambiguity
somewhat in his application of the "reliability” principle to the facts before the Court.

In assessing the "reliability” of the hearsay tendered in Smith, Chief Justice Lamer
speculates as to alternative explanations for the declarant's out-of-court statements which
would be inconsistent with the truth of their contents. As the evidence before the court
failed to discount these possibilities, the hearsay was held to be unreliable. The Chief
Justice adds: -

I wish to emphasize that 1 do not advance these alternative
hypothesis as accurate reconstructions of what occurred on the night of Ms.
King's murder. 1 engage in such speculation only for the purpose of
showing that the circumstances under which Ms. King made the third
telephone call to her mother were not such as to provide that circumstantial
guarantee of trustworthiness that would justify the admission of its contents
by way of hearsay evidence, without the possibility of cross-examination.
Indeed, at the highest, it can only be said that hearsay evidence of the third
telephone call is equally consistent with the accuracy of Ms. King's
statements, and also with a number of other hypothesis.

. 1bid. at 933.

s If there is ne evidence as to the declarant's perceptive or macmenic abilities, a court still
might be able to say that the circumstances were "net such as to give rise to the apprehensions
traditionally asseciated with hearsay evidence”™.

$2 Smich, supra note 3 at 936-37.
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Thus, it appears that the Chief Justice is emploving the more onerous standard, requiring
that the evidence “substantially negate the possibility” that any of the testmomal dangers

are operative.”'

53, For an example of where a court hus appeared (o adopted the lower threshold test, wee R. v.
Aceese, infra nete 158, and discussion there.
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11, A y N P S u LAW

Whether the principles of “"necessity” and "reliability” are satisfied in the
circumstances of each case "is a question of law for determination by the trial judge”.™
Undoubtedly, in applying the Khan Smith framework for the admission of hearsay
evidence to the facts in each case, trial judges have, necessarily, further refined these
principles and sct out their limitations. How have the lower courts interpreted the
"necessity” and "reliability" principles? Has the subsequent application and refinement
of these principles been consistent with the analysis and reasoning of Justice McLachlin
in Khan and Chief Justice Lamer in Smith? The following section examines the lower
courts' application of the Khan Smith twin criteria. Concerns and criticisms with respect
to the application of the Khan Smith framework are raised throughout the analysis.
Attention will also be paid to a third principle mentioned in Khan, "fairness to the
accused”, which has been further developed and articulated by these later courts. In the

final pan of this section, some procedural issues specific to the Khan Smith framework

are brought to light.

A. Applying the "Necessity" Principle

One of the first questions which confronts the trial judge attempting to apply the
"necessity” principle is: What is this supposed "flexible definition, capable of
encompassing diverse situations"** of which Chief Justice Lamer speaks? Since the
release of the decision in Khan, and continuing after Smith. there has been an ongoing
refinement of the "necessity” principle by the lower courts, setting out its parameters,
trying to resolve the numerous questions left answered in both Supreme Court decisions.
The following sections analyzes how the principle has been applied in the many "diverse
situations” contemplated by Chief Justice Lamer. By the end of this analysis, a coherent

and functional explanation of the "necessity” principle will, hopefully, be made apparent.

4. Smith, supra note 3 at 934,
88, Ibid. at 934.
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1. "Reasonably Necessary': Is Obtaining Other Admissible Evidence
Impossible, Difficult or 2 Mere Inconvenience?

Several months prior to the Supreme Court’s decision in Smirh, the Ontario Court
of Appeal released its decision in R. v. Finta (1992).*° One of the 1ssues on appeal in that
case was the admissibility of a report prepared after World War 11 by the International
Red Cross. The report was written by unknown authois and it contained statistics as to
the number of Jewish persons who died in the Holocaust. The report failed to satisty the
pre-conditions needed to trigger the application of any existing common law hearsay
exception.'” In discussing the admissibility of the evidence pursuant to Khan, the Court
made the following comments with respect to the nature of the "necessity” principle ™

Properly understood, the principle of necessity means not that the hearsay

ewdence is necessary for a pany to prove h|s case, bm that hearsay is the
: \ C ore _the court. To be

admnssnble the evndence must be relevant tﬁ bui not necessanly dispositive
of an |ssue and er h . it must be the only way of

. [Emphasis added |

Thus, in this Court's eyes, the impossibility of obtaining other admissible evidence on a
material particular must be the basis for the "necessity" of admitting the hearsay
evidence.™

However, this "impossibility” standard set down in /inta represents the furthermost

extreme on a continuum of how difficult the obtainment of other admissible evidence

56. Finta, supra nete 31.

217. Since the report was prepared as a result of an investigation, It did not qualify under the
business recerds exception.

55, Finta, supra nete 31 at 199.

59, The meaning of the word "evidence” by the Court in this quote must be synonemous with
the werd "infoermation™. See alse R. v. S.(K.0) (1991), 63 C.C.C. (34) 91, 4 C.R. (4th) 37 (B.C.8.C.),
where the admissibility of a statemsent made by a J-yr-old to her grandparents was at lssue, Both
Crewn and defence had agreed that ne meaningful testimeny would be forthcoming from child. in
considering the necessity for the admission of this evidence, Justice Wetmere held: |at 93 (C.C.C.))
It seemus to me “neceisity” has a twofold meaning. It must be necessary In
the sense of the evidence being crucial to the case. Tbﬂhevldeiihu
Tﬁ::ﬁcrmﬁsﬁblﬂﬂkhmxﬂbﬂeﬂq '
Ty g [Emphasis ndded |
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must be to satisfy the "necessity” principle. Criminal cases subsequent to Khan, Smith
and /inra have given varying interpretations to the phrase "reasonably necessary”. ranging
from where the obtainment of alternative evidence is virtually impossible, to where it
merely presents an inconvenience.”’

In the 1993 decision of the Supreme Cour of Canada in R. v. B.(K.(;)," Chief
Justice Lamer revisited the "necessity” principle and made some important obiter
comments with respect to the difficulty of obtaining other admissible evidence. In that
case, the admissibibty of videotaped statements of juvenile witnesses was at issue.
During examination-in-chief, the juvenile witnesses completely recanted their original
version of the events. The Crown then sought to admit the videotaped statements, not
merely for the purpose of attacking the witnesses' credibility, but to establish the truth of
the contents in the prior inconsistent statements. After quoting the same passage from
Wigmore he cited in Smith,” - setting out the two categories of situations where there is
a "necessity” for hearsay - the Chief Justice commented on the quality of the "necessity"
present in the second category:*’

As an example of the second type of necessity, many established hearsay

exceptions do not rely on the unavzilabiliw of the witness. Some

examples include admissions, present sense lmpressmns and busmess

records. This is becuuse there are very
ghabih; attache : ctatorman

[Bmphasus added ]

Thus, "necessity” and "reliability” interact such that superior "reliability” inherent in the
hearsay declaration reduces the stricture of the "necessity" principle. The standard of

availability of other evidence shifts along a continuum: moving from requiring that the

60. In civil cases, mere economic expediency undoubtedly can satisfy the "necessity” principle
where the hearsay evidence Is "presumptively reliable”. See Rocchio v. Willets, [1993] A.J. No. 360
(Q.B.) (QL), Veit J., and Birch v. Southam, [1993] AJ. Ne.274 (Q.B.) (QL), Shannen J.

&l (25 February 1993), Flle Ne. 22351 (S.C.C.) [herelmafier £.G.A.].
€2 Smith, supra nete 3 at 934,
6. K.G.B., supra note 61 at 61.
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obtainment of other evidence be impossible, to it being difficult, and. finallv, 10 1t being
a mere inconvenience. Although these comments of the Chief Justice were not essential
or fundamental to the judgment ultimately reached in A.(K (i) " subsequent case law has
picked up on this obiter to support the admission of hearsay when the obtainment of
alternate admissible evidence would only have presented a mere inconvenience

For example, in R v. Capletic (1993)."" the issue before the Court was the
admissibility of certified copy of an Order of Prohibition. This document would have
been admissible pursuant to 523 of the (anada Fvidence Aer™ had it been either an
"exemplification” or a copy certified by a judge."”” It failed to meet aither of these
requirements. Nevertheless, the Court was willing to admit the court document sf both
the "necessity” and "reliability” principles as set out in Khan were satisfied™  After
commenting on the superior circumstantial guarantees of rchability inherent i the
document, the Court reviewed the very different approaches taken by appellate courts in
defining "reasonably necessary”. Having considered the judgments in Finta, Chahley,
Smith and B.(K.(; ), the Court concluded:*

In the case at bar it is clear that for a variety of reasons, the direct
evndénce nf the pmhlbntnon order is not available. It is true that there are
alte : g the Ume wl_hﬁ;Lthg (‘mwn wnshcs to

64. Undoubtedly, more than mere expedience or convenience militated for the admission of the
hearsay evidence in K.G.B. [t was impessible to obtain other cvidence.

6s. {1993] B.C.J. Ne. 727 (B.C. Prev. Ct.) (QL) (hereinafter Caplente|.

66. R.S.C. 198§, c. C-S [Hercimafter C.EA.).

67. A Justice of the pence had signed it

8. See farther discussion of this case under heading "The Use of Khan to Clrcumvent Statutery
Intent™.

9. R. v. Caplette, supra nele 65.
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gggumg;_; ”hlgh he N shes ]
practically mpassnble to have the original Orders made in these types of

cases extracted from the file in order that they could be introduced into
evidence at a subsequent tnal.

At any rate, | am satisfied that under the "flexible” definition of
necessity as postulated by Lamer, CJ.C. in R v. Smith (supra) the
requirement of "necessity" has been met in thls instance. Therg is "a vg;g
high circumstantial guarantee of reliak attached to these documents”
[Emphasns added. ]

It is noteworthy that in describing the difficulty of obtaining alternative evidence,
lifficult to implement" and "difficult in many
instances”. This court did not even go so far as to find that in this given instance the

obtainment would, in fact, be difficult. Rather, the fact that "sometimes” or "in many

the Court used the expressions "sometimes

instances” the obtainment of such evidence would be difficult was enough. In practise,
however, locating a judge to certify a copy of the prohibition order, thus making the
evidence admissible pursuant to s.23(2) of the C £ A. would, at most, qualify as merely
inconvenient rather than difficult.

On the furthest extreme of the continuum, opposite Finta, is the 1993 decision of
the Nova Scotia Court of Appeal in R. v. Johnson.”” Mere convenience of the hearsay
evidence is the only possible explanation for the "necessity" in this case. The appellant
appealed his conviction of touching, for a sexual purpose, a female person under the age
of 14 years of age. During the course of the trial the complainant had given evidence as
to the date of her birth. No other evidence was called on the issue, despite the fact that
her father was evidently present in the courtroom. Chief Justice Clarke, for the Court,

found that viva voce evidence from a person as to his or her own age, though by its very

7. [1993] N.8J. Ne. 116 (C.A.) (QL) [hereinafier Joknson].
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nature hearsay, was inherently reliable and "generally the besst possible evidence of that
fact".”

As to the satisfaction of the "necessity” prnnciple, the Court made no specific
references. While recognizing that age was a significant ingredient in the charge, the
Chief Justice held that the evidence was so reliable as to not warrant the inconvenience
of calling other witnesses. In fact, the Chief Justice appears to suggest that in the face
of such inherently reliable hearsay evidence, the onus shifts to the defence to call as a
witness someone who could give evidence as to the complainant's age, if the accused
wished to dispute this fact. In his conclusion, the Chief Justice states:”

Although the evidence of T.D. as to her date of birth is, strictly speaking,
hearsay, it was necessary to prove a fact in_issue. Her evidence on such

a subject, by taking a common sense approach, deserves to be considered

as having an element of reliability and trustworthiness.

The Court here seems to have confused the "necessity” for the admission of the evidence
with the relevance of the evidence. The fact that the hearsay is the only evidence before
the court relevant to a fact in issue does not satisfy the "necessity” principle as set out in
Khan.

This author would suggest that the Court in R. v. Johnson lost sight of the fact that
the twin criteria are just that - two independent principles which must both be satisfied.
While there may be some interplay between the thresholds and required standards of proof
of the principles, satisfaction of one principle to a superior degree does not extinguish the
need to satisfy the other. Arguably, this case has relaxed the "necessity” principle to the
point of non-existence. In any event, the rectitude of relaxing either of the Khan twin
criteria in a criminal proceeding where the accused's liberty is at state is also debatable.
In effect, the Court in Johnson shifted the evidential burden from the Crown to the

Accused, to disprove the existence of a material particular. This Court failed to recognize

71. The Court cites with faver the judgment of Justice Kaufman in R. v. LaChapelle (1977), 38
C.C.C. (24) 369 at 372.

T2, Johnson, supra wete 70,
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the importance of the accused's right to test under cross-examination the credibility of the
Crown's witnesses.

Supenior trustworthiness of the hearsay is not the only circumstance which will
compel a court to relax its application of the "necessity” principle. In some cases, the
misconduct of one of the party-litigants in obstructing the opposing party-litigant's access
to evidence may also be a factor. In Fthier v. Canada (Royal Canadian Moumed Police
(RCMI’) Commissioncr),” a wrongful dismissal action against the Crown, the Federal
Court of Appeal appears to have relaxed the requisite "necessity” standard for this very
reason. Justice Hugesson, for the Court, considers the "necessity” of the hearsay evidence
n the following extract:™

There can equally be no serious question as to the criterion of
necessity in the circumstances. Respondent, by their counsel, had blocked

any normal means of access to the material. Even once it was obtained

through Access 1o Information Act proceedings it was hardly realistic to

expect appellant's solicitor to approach the various declarants and seek
affidavits from them, assuming that he could have done so without
committing a serious breach of professional ethics. Their production, by

means of the Supplementary Affidavit, was clearly the most practical and

convenient way to bring them forward without putting in jeopardy wuy of

the respondent's rights to reply or explain if they wished to do so.

Although Fthier involves a civil action, it seems probable that the accused could make
a similar argument to admit exculpatory hearsay evidence using the same relaxed

"necessity" standard, if the Crown has in some way blocked the accused's access to other

admissible evidence.™

73.  |1993] F.CJ. Ne. 183 (F.C.A.) (QL), Hugessen J..
4. INd

78, As to whether the "necensity™ standard may be relazed when the Crown seeks (0 enter
inculpatery hearsay evidence, see Johnson, supra nete 70. In that case, Justice Chipman, dissenting
on sther greunds, finds that fuilure of the accused to make timely objection caused the "necessity”
for the hearsay evidence. Hﬂﬁenﬁuﬂoﬁhﬂﬂ.hwuuhvehﬁuﬂﬁrﬁeanniirh;
the trial te call the father, whe was sitting in the court reom, to give evidence as to the ¢ nis
age. On appeal, as result of the Defence's omission, the Crown found it "necessary” hﬁlyn&h
hearsay te prove the age component of the charge. There appears o be some fault aspect to Justice
Chipman's argumenis. Ale, this case demonstrates that despite Chief Justice Lamer's prohibition
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The above analysis as to the meaning of "reasonably necessarv” supports the
conclusion that the requisite difficulty or inability to obtain other admissible evidence 1o
satisfy the "necessity” principle fluctuates depending upon the inherent reliability of the
hearsay. In cases where the inherent reliability of the hearsay 1s of a superior quality,
difficulty or mere inconvenience in obtaining other evidence may suffice Where the
inherent reliability of the hearsay is not of a remarkable or extraordinary quahty,
"reasonably necessary” will require that obtainment of other evidence bhe somewhere on
a continuum between difficult and impossible. However, in the exceptional case, where
the Crown or authorities have unreasonably obstructed the accused's access to evidence
or information, the court may also relax the "necessity” standard despite the fact that the

hearsay does not qualify as being exceptionally trustworthy

2. Availability of Other Admissible Evidence: Repercussions to
*Necessity" Principle

In some circumstances, the degree of difficulty in obtaimng other evidence is
irrelevant, as there is already evidence before the court on the fact in i1ssue to which the
hearsay relates. Alternatively, evidence might presently exist, or have existed 1n the past,
which is relevant to that fact in issue and which would have been available had the
Crown or accused bothered to make the appropriate inquiries. In both these cases, the
court must resolve whether or not the admission of the hearsay is sull "reasonably
necessary” in light of the present evidence before the court or in light of the evidence
which should have been before the court. Chief Justice Lamer, in Smith emphasizes that
“necessity” does not have the sense of being “necessary to the prosecution’s case”.” Just
because there is a reasonable doubt as to the existence of a matenal particular in the face
of the evidence already admitted does not mean there is a "necessity” to admit hearsay

evidence relating to that fact in issue. On the other hand, neither does the existence of

otherwise, the admission of hearsay evideace is sometimes based solely on the fact that it is "necemsary
te the presecution’s case”.

76. Swith, supra note 3 at 933.
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corroborative evidence on a fact in issue preclude the "necessity" for hearsay evidence.”’

But at what point does evidence go farther than merely corroborate, so far that it
precludes "necessity” for hearsay, and yet still falls short of discharging the criminal
standard of proof with respect to the existence of that material particular” Does this
theoretical margin exist in reality, or does the "necessity" principle simply translate in
prachice to mean "necessary to the prosecution's case"? Can the Crown bolster the
credibility of a incredible witness with hearsay evidence? Following is an analysis of the
evolution in the case law respecting the effect of the declarant giving testimony on the
"necessity” for the hearsay. As a result of this analysis, some answers to the above
questions and further clarification as to the meaning of "reasonably necessary” is

forthcoming,

a) Effect of Declarant Testifying: Evolution Away From

Automatic Exclusion
Prior to the decision in Smith, many appellate courts assumed that once the child-
complainant had given vive voce evidence at the trial, this automatically precluded the
"necessity” for the child's hearsay statements.” An example of this is found in R v.
Collins (1991),” a sexual assault case involving a S-year-old complainant. With respect
to the "necessity” of the hearsay evidence, the Ontario Court of Appeal, in a very brief

judgment, simply stated:*

7. See motc 23 and passage repreduced there from Swith, supra motc 3 at 933.

78, Sec e, R. v. Larames (1991), 65 C.C.C. (3d) 465, 6 C.R. (4ih) 277 (Man. C.A.), Twaddle J.A.
|hercinafier Laramee]. But see R. v. F. (G.) (1991), 18 C.R. (4th) 93 (Ont. Gen. Div.), where the trial
Judge held that, while the child testified she was unable to narrate fully her version of the relevant
evidence because of her cmstional condition. Thus, the hearsay evidence was necessary. See alse R.
v. Moore (19M), 63 C.C.C. (34) 83 (Ont. Gen. Div.) where the hearsay statements were admitted
based on expert evidence that the accused, an adult, was mentally incapable of recounting the relevant
events in the witnens stand.

7. ? C.R. (4th) 377 (Ont. C.A.).

n. Ibid. at 378.
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We do not think that this evidence can be used for anything but the limited
purpose of refuting the concoction suggested in cross-exanunation. [t
testimony of the child. It does not meet the test laid down 1n Khan,
particularly, that of necessity. The child gave the evidence independently

testimony.

declarant gives viva voce evidence was in response to a problem commonly arising in
child sexual assault cases, where the child-complainant recants or rescinds their story by
the time the matter comes to trial. In R v, F.((G) (1991)."' Justice Hogg considered the
admissibility of a statement made by the complainant alleging sexual abuse by her father.
In out-of-court statements subsequent to the initial disclosure the complainant changed her
story, denying that any assault had ever taken place. At trial, the complainant, then 8
years old and obviously intimidated and nervous, continued to deny that she had been

assaulted. With respect to the "necessity” of the out-of-court statements made by the

One of the first of many assaults on the automatic exclusion of hearsay where the

complainant, the Court found as follows:"

silence managed finally to whisper "no", I do not regard this as the giving
of "evidence" as we understand it.

There is evidence before me on which I can - and at this point |
choose that word carefully - come to a conclusion that the child was
terrorized or traumatized and that she was in fear of her father and that she
may well have felt that she was responsible for the problems that were
visited upon the family when the father went to jail and the family income
was more than halved.

8.

82

180 C.R. (4th) 93 (Out. Ct. {(Gen. Div.)).
IMd. at 97.
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The father had an opportumity both before he went to jail and afier
he was released from jail to bring pressure upon this child not to implicate
him in an offence. There is evidence of that. It is for me later to
determine whether or not, in fact, that occurred.

There was also evidence of pressure of the type I have referred to
that could cause a child to recant or to deny as she did on occasions.

The child was able to communicate what had occurred with her
mother and with the skilled child workers in the manner that I have
described | have no hesitation in holding that for the ends of justice to
be met, it 1s necessary to admit this evidence.

Clearly, there could be no doubt as to the "necessity” of admitting the hearsay in these
circumstances . The purpose for admitting this hearsay evidence was not to confirm or
bolster the credibility of other existing evidence or testimony. Except for the accused, the
child was the only witness who could shed any light on the events surrounding the alleged
assault. Other evidence before the Court suggested that the child had been pressured by
the accused or compelled by the circumstances befalling the family to recant her story.
Arguably, the accused was predominantly responsible for creating the "necessity” for this
hearsay.”' It would be perversion of justice to preclude the admission of the out-of-court
disclosure on the basis that this obviously intimidated and fearful child-complainant took
the witness stand.

Soon thereafter, other courts began revisiting the issue of the "necessity" of
hearsay in the face of child-complainant giving testimony. Could there still be a need for
such hearsay where the child-complainant was neither reticent nor recanting on the stand?
What if a child of tender years provided less than adequate testimony merely as a result
of memory loss or because of their inability to adequately communicate. In that instance,

the accused is not so clearly the cause of the "necessity”. In Khan v. College of

81. il nppcnn te hve iee- :mcl-l h Ju-llne Hm'n dek-mh-ﬂ- as to the "lueulty" nﬂhe
dllﬂ-h;;nigr scction entitled: "When Is Material Particular Sufficiently Established as to Preciude
"Necemity” for Hearsay?". It is alse uncertain whether the fact that the accused appears to have
terrerized or influenced the withess, and thus himself caused the necessity for the evidence, that "for
the ends of justice to be met™ it was necessary to admit the bearsay evidence.
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Physicians & Swurgeons of Omario (1992). the Ontario Court of Appeal squarely
addressed this issue in Dr. Khan's appeal of the finding against him of professional
misconduct by the Disciplinary Committee of the College of Physicians & Surgeons of
Ontario.” In those hearings, unlike the original criminal trial, the child-complamant did
give viva voce evidence. Unfortunately, the child could not remember much of the detail
surrounding the alleged assault.* The Disciplinary Committee allowed the mother 1o give
evidence as to what the child said after leaving Dr. Khan's office. The primary ground
of the appeal was the contention that the child-complainant having given viva voce
evidence should have precluded the admission of this hearsay evidence

Justice Doherty, for the Court, began by reviewing and discounting previous
decisions by the Court which appeared to support such a rule of automatic exclusion in
such cases.”’ Support for the nonexistence of this rule was derived from the judgment in
Khan. Justice Doherty suggested that it was apparent that Madam Justice McLachhin
contemplated circumstances in which the child would testify and yet there would still be

a need for the admission of hearsay.” In addition, Justice Doherty held that such a rule

84. 9 O.R. (3d) 641 (Ont. C.A.) |hercinafier Khan v. C.P.N.0O.).

8s. Note that while this was not a criminal trial, Justice Doherty recognized that the principles
iald dewn in Khan applicd equally to the admissibility of out-of-court statemenis at disciplinary
hearings |ibid. at 653.].

86. See Khan v. C.P.5.0., supra nete 84 at 647-49, for the transcript of Tanya's evidence at the
disciplinary proceedings. [t is evidence she cannot really remember very much. As "the nature of
her evidence is ceniral (o one of the grounds of the appeal™, a lengthy extract from her examination-
in-chief is st out.

87. With respect to R. v. Collins (1991), 9 C.R, (4th) 377 (Ont. C.A.), the Court states: [Khaw
v. C.P.8S.0., supra note 84 st 654}
In my opinien, Collins dees net preclude the admissibility of » child's aut-of-

court statements In all cases where the child testifies. It does ne mere than hald that

in the particular case the nature of the child's evidence rendered it unnecessary to

admit her sut-of-court statement to her mother.
88 The three passages relied upon by Justice Doherty are not very persuasive. Justice Doherty
netes that "{a] rule which would sutematically exclude the aut-of-court statement where the child
testifics is inconsisient with Ares v, Venner, supra, the antherity relied on in Khan". He notes that
there was neo suggestion in Ares that had the Rurses been called the hearsay statements would have
been rendered inndmissible, nor was the avaliability of the surses seen as enhancing the reliability
of the statements. However, Madam Justice McLachiin stated that there was no possible way (o
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of automatic exclusion would undermine the flexible case by case approach adopted in
Khan, "thereby detracting from the avowed goal of avoiding strict and prefabricated
exclusionary rules in cases involving allegations of sexual abuse against young children".*
The Court then concluded that "reasonably necessary” in circumstances where the child
has given evidence "refers to the need to have the child's version of events pertaining to
the alleged assault”™ Despite the existence of viva voce evidence of the child, the
tribunal may find that."

.. 1t 1s still "reasonably necessary” to adrmt the uut=nf-eaurt staternent in

relevant events, then the n
[Emphasis added.]

The Court found that the complainant’s testimony at the disciplinary hearing
supported the conclusion that the child-complainant was "unable to give anything
approaching a full description of the events surrounding the alleged assault”.” While she
recalled the central fact, that is, that Dr. Khan inserted his penis in her mouth, "she could

not recall the details of that event or the surrounding events".”* It is evident from the

reliability of the notes. Thus, it is difficult to see lwu Ares, s intcrprgled by Ju:t!:e Mthg!l!h_ has
any bearing on this fssue,

89, Khan v. C.P.S.0., supra nete 84 at 656.
%. 1bid. at 657.

9. 16id.

9. 1bid. at 668,

93.  1bid. See alse R. v. D.H., [1992] OJ. Ne. 1753 (Ont. Ct. (Gen. Div.)) (QL), Howden J.:

In this case, the child was on the berderiine of whether she could give
unsworn evidence, losking at the full body of her testimony. She was only a liitle
mere than twe and a half years when the alieged event eccurred and abeut five
when she appeared in court. Her evidence showed her to have, ne doubt due to her
young age, a strange adult envirenment in court and the type of questions and
subjects asked about, very Nmitod articulation skills, preae to sporadic memery
Ilapses which could alse be simply cases of net understanding, poer communication
ability, and Nmited ability te draw conclusions commen for adults or elder children
from what she saw. Yet this small child had a peculiar knowiedge, being the only
other withess to the alleged event which she did describe briefly. She was
disinterested, and even with her evidence admiticd, there remained difficulty in



language used by Justice Doherty that the absence of reference to factual elements trgpers
the "necessity”, not that factual references contained in the complamant's testimony lacked

However, it is interesting to note that admission of the conversation between the
mother and the child-complainant, in fact, adds nothing to provide a more “full description
of the events". The child, in her testimony, referred to almost all the same relevan
material particulars™ contained in the hearsay statements, though mamly in answer to
leading questions. She recalled being alone with Dr. Khan, him telling her 1o close her
eyes and open her mouth, and him "dropping" his pants and putting his penis i her
mouth. She was sure it was his penis because she saw his bare legs. This is not a case
where there are gaps in the testimony, missing material particulars or an absence of
context” which is established by the hearsay evidence. Rather, this is a case where all

the necessary facts in issue were present in the child's viva voce evidence, but where that

sufficient material particulars with which to convict the accused. Khanv CPNO

i1s of particular importance as it provides a list of factors to consider in assessing whether

getting evidence of the alleged event other than what she had later told her mother.

In these circumstances, the Court finds necenity to be present in the sense
meant by the Kahn [sic.] decislon, belng "reasonably necesaary” to the ascertaining
of the truth of the matter, and of course subject (o weight by the trial judge sfier

counsel for the partien.

. The complainant could net remember Dr. Khan "peeing” in her mouth. Whether Dr. Khan
cjaculated in the child's mouth is certainly net a required element of the offence.

;. The mother could easily have provided evidence to put the child's testimony in contest. She
wolld be well aware of the precise piace aad time of the complainant's st encounter with Dr. Khan.
%. The trier of fact would accerd less weight to this evidence mainly as & result of the followiag:
evidence as to the material particulars was cliciied malnly through leading questions; in the course
of giving her cvidence, the child initially denied that she saw Dr. Khan's penis; and the foss of
memery or uncertainty of the child as to many incidental factual clements.
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the hearsay 1s "reasonably necessary” in the face the declarant's tesumony. The factors,

summanzed or paraphrased, are as follows ™’

I age of child at time of incident and time he or she testifies;

2 manner in which child gives evidence - extent necessary to resort
to leading questions to elicit answers;

3 the demeanor of the child while testifying,

4. substance of testimony (coherence and completeness of child's
description of events),

S professed inability of child to recall all or part of relevant events;

6. evidence of matters which occurred between the event and the time
of the child's testimony which may reflect on the child's ability to provide
an independent and accurate account of the events, and,

7 any expert evidence, relevant to the child's ability at the time he or

she 15 required to give evidence, to comprehend, recall or narrate the

events 1n 1ssue.
These factors do not address merely the existence of memory lapses or absence of
material particulars. However, neither do they give free rein to the Crown to admit
hearsay evidence to bolster the credibility of the child-complainant in any < ;cumstances.”
What they do is ensure that the "necessity” for the admission of the hearsay is, in fact,
reasonable in the circumstances. Thus, the Crown must provide a reasonable explanation
for the omission of detail or lack of credibility of the child-witness.” As a .esult, these
factors set the parameters for the "necessity” principle within which the need to admit

hearsay evidence does not offend Chief Justice Lamer's prohibition against the need for

the evidence being merely "necessary to the prosecution's case".

7. Taken from Khan v. C.P.S.0., supra note 84 at 658
8. Thus, effending Chief Justice Lamer's edict that "necessity” dees not mean "necessary to the
presccution’s case.

9. See alse R. v. Aguilar (1992), 18 O.R. (3d) 266 (C.A.) |hereinaficr Aguilar], discussed later
in thix rection.
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b) When is a Material Particular Sufficiently FEstablished as to
Preclude "Necessity"” for Hearsay?

The use of a child-complainant's own out-of-court disclosure to bolster the
credibility of, or to fill in details missing from, his or her viva voce evidence does not
greatly undermine the protections afforded the accused which the hearsay rule secks to
preserve. The declarant is available in court to be cross-examined. The trier of fact can
assess the demeanor and personality of the child at the time of the tnal. and from that
infer, at least, the child's perceptual abilities and communication skills at the ume of the
alleged offence and the out-of-court disclosure. If the child is fabricating the allepations,
then the child will either stick with the made-up story in his or her viva voce evidence,
or claim to be unable to recall much of the events surrounding the alleged assault  In
either event, the child would be lying in front of the trier of fact; thus, the trier-of-fact
would have an opportunity to assess the veracity of the declarant through observation of
witness demeanor.

However, in circumstances where the declarant is dead or unavailable to give
evidence, there is a greater concern as to accused's inability to test for the presence of
testimonial dangers through cross-examination. As a result, there may be different
considerations in assessing whether there is a "need" to admit the hearsay evidence
relevant to a particular fact in issue when there is independent evidence on this point
already before the court. The question then becomes, at what point does corroborative
evidence not emanating from the declarant preclude the "necessity” for the admission of
hearsay, yet still fall short of discharging the criminal standard of proof with respect to

the relevant material particular?'” Is the answer simply that until a fact in issue has been

100. R.v.C.(B) (1993), 12 O.R. (3d) 608 at 623V, goes further and suggests that hearsay evidence
may be necessary merely to correberate sther evidence. In C.(H.) the Crown sought to use the sut-of-
court admission of one accused against the other merely to corrabarate testimony of complainant.
However, the Court found that:
[a]ssuming such cvidence could be shewn to be necessary, which is doubiful in the
present case since the Crown could have severed the charges against the two young
offenders and made Kevin a compeliable withess against Brian, it is ebvious that the
out-of-court statement of one accused lmplicating ansther is net reliable.
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proven beyond a reasonable doubt there is a need for the admission of hearsay evidence
relating to that 1ssue? If the answer is yes, then despite Chief Justice Lamer's
exhortations otherwise, "necessity” does connote "necessary to the prosecution's case".
In the 1993 decision of R v. (i N.D.,'"" the Ontario Court of Appeal made some attempt
to wrestle with this issue.

In that case the child eomplainam had made numerous out-of-court statements to

c,:ffenee, it was unnecessary to admit any of the subsequem out-of-court declarations.

Justice Weiler, for the Court, after reviewing the judicial pronouncements as to the

L 1o

meaning of "reasonably necessary”, concluded as follons:
The task of the trial judge in determining whether there is need to
have recourse to further statements made by the chlld is thus to explarc

have h gpgg gd to a youug chlld the recepuon mto ewdence of
several conversations the ehlld had wrth adults may be .easenably
necessary Wher A statement D an 8 : ate

glnce, SOme T » may be essential. Where a henrsay statement t adds
nothing which is relevant for eonsnderauen by a trier of fact, it will not
satisfy the criterion of reasonable necessity and will not be admissible.
[Emphasis added.]

Applying these principles to the facts, the Court found that the hearsay statements made

after the first two statements provided no additional context and were merely repetitive

101.  |1993] OJ. Ne. 722 (C.A.) (QL) (hereinafier G.N.D.}.
102.  I8id.
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of allegations contained in the first two statements. They were unnecessary o obtan a
"full and complete account”, and therefore inadmissible for the truth of their contents "'

G.N.D., however. does not entirely explain what is a "full and complete account
of what is alleged to have happened”. What if there is evidence from a less than credible
witness as to each material particular of the offence”? Is this a "full and complete
account"? It is unclear whether the lack of "necessity" in G N.J). resulted from there
being evidence on each material particular and as to the surrounding circumstances, or
whether its absence merely reflects the principle underlying the rule against the admussion
of prior consistent statements?'* Clearly, repetitious out-of-court of the same facts adds
no credibility to a declarant's earlier declarations. As a result, the question is still open.
can there still be a "necessity” for hearsay which merely bolsters or corroborates existing,
evidence?

In a judgment released several weeks previous to (i.N.7), the Ontario Court of
Appeal was presented with a set of facts which raised this question, but where the Court

either failed to appreciate or recognize this issue, or found it unnecessary to address  In

103.  One of the statements was admissible to rebut the inference raised by the defence that the
complainant’s version of events had been tainted by the biascd imterviews conducted by the
authorities,

104. It is interesting to note that Justice Weller does allow admission of onc of the hearmay
statements for the same purpose for which prior consistent statements may be admissibic: that iy, te
rebut the inference of recent fabrication. The Court found as follows: |[G.N.D., supra note 101.)
In view of the ruling | propose to make with respect to the conversution with P C
Mnmsxm lhm: was, huWeVer no neees-my to admit any of this conversation.  The
’ ‘ h . 2, the defence position was that the guestions
sstive nature that they had tamted’ the
e police officer which fullowed shortly

It must not be overlooked that the appellant also argued that all of 1.5 carher
statements were prompted or elicited by questioning and could not he sad 1o have
emerged naturally. Coupled with this, the defence took the position that 1. 's tender age
and her initial allegation that the bruise was the fault of a playmate, muade her statements
unreliable.

In my opinion, the admission of this statemenl was, in the cHcumstances.
reasonably necessary to assist the trier of fact in assexsing the issuc of the ultimate
reliability of the earlier statements.

In effect, the defence strategy in this case created the “necessity” for admitting the hearsay statement
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R v C(B) (1993),'" an out-of-court statement made by a co-accused was admitted
against another merely to bolster and corroborate the complainant's version of events. In
applying the "necessity” and “reliability"” criteria, the Court doubted the “necessity” of the
evidence only on the basis that the Crown could have severed the charges against the two
accused so that one co-accused could have been compelled to give evidence against the

other """ The admissibility of the hearsay was ultimately rejected on the basis that an out-

reference was made whatsoever to the fact that the complainant had given what appears
to have been a "full and complete account of what is alleged to have happened”, and that
the purpose for admitting the hearsay would be merely to corroborate and bolster the
credibility of complainant's testimony.

Only one Canadian court appears to have specifically addressed this issue as to
whether there can be "necessity” for hearsay merely to give added weight to existing
tesimony. Unfortunately, it is within the context of a criminal trial where the declarant
was called as a witness. However, the case does provide a coherent framework within
which to assess the “necessity" of corroborative hearsay. In R. v. W.B. (1992),'” a
seventeen-yr-old was accused of sexual interference with his five-year-old cousin. On the
day following the alleged assault, the complainant told his mother that the accused had
"stuck his pee-pee in his bum"”, and that it hurt. At the time of the tiial, the complainant,
then six years old, repeated the allegation th~t the accused "put his pee-pee in my bum”.
However, instead of stating that it hurt, he stated that it "tickled a little”". The accused
argued that this contradiction raised a question as to the credibility of the complainant's
evidence. The Crown sought to confirm the evidence of the complainant by admitting

the hearsay disclosure made to the mother for the truth of its contents.

105. 12 O.R. (34) 688,
106.  /bid. at 623.
107. (1992} AJ. Ne. 1168 (Alta. Prev. Ct. Yeuth Div.) (QL).



- 1587 -

Provincial Court Judge Russell, since elevated to the Court of Queen's Bench,
quickly dismissed the argument that the child's evidence was unreliable merely because
of a contradiction in describing the sensation he experienced: "The contradiction here s
neither significant nor confusing, and 1 attach little weight to it""™ Judge Russell then
reviewed Khan, Smith. Khan v. C P.S.0., and R. v. Aguilur,""” and concluded that the
principle of "necessity” does not preclude the admission of both the hearsay of the child-
complainant and the child-complainant's testimony. However, Judge Russell then set out
the limitations of the "necessity" for the child-complainant's out-of-court statements in the
face of the child-complainant's viva voce evidence:'"

In the recent past, hearsay statements have generally not been
admitted for their truth to bolster the credibility of a witness on the
grounds that previous consistent statements are self-serving in the case of
a party, or superfluous in the case of a witness. The rejection of
superfluous evidence would seem to conform to the test of "necessity”
established in Kahn [sic] #1. Unless some purpose can be established for
the admission of hearsay statements of a child where the child has
testified, it must be rejected.

108.  /bid.
109.  Aguilar, supra nete 99.
110. Ibid




Thus, "reticence or confusion” on the part of the child witness, such as to warrant the trier

of fact treating the evidence with caution, triggers the "necessity" for the hearsay evidence
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In adopting the prninciple of "necessity” in Kahn [sic] #1,
Mcl.achlin, J. stressed that necessity must be interpreted as "reasonably
necessary”. In R v. RW. (1992) 137 N.R. 214, S.C.C., she said that
courts may continue to treat children's evidence with caution where the
circumstances require caution, but should not assume that a child's
evidence is less reliable than an adult's. In my view, the principles
established in these two cases can be linked. That is, if the circumstances
of the child's testimony requires that it be treated with caution because of
the child's reticence or confusion, the principle of reasonable necessity has

been met. If the test of reliability can also be met, out-of-court statements
of children should be admissible even though the child has also testified,

not for the purpose of bolstering the child's credibility, but rather to

provide testimony the child has been unable to provide. If no caution is
required, the court must rely exclusively on the child's own statement.

[Emphasis added.]

"to provide testimony the child has been unable to provide".

vive voce evidence was "quite straightforward” and "he had no difficulty describing the

alleged events leading to the charge". She notes that, in giving his evidence, the child-

Applying this principle to the facts, Judge Russell found that the complainant's

complainant was:"'"

... neither reticent, nor confused. 1 see no need to treat his evidence with
caution... . Therefore, there is no necessity for the hearsay statement of the
child to be admitted, and accordingly it will be disregarded.

Ibid.
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As Judge Russell found that there was also evidence corroborating the child's
allegations,''* she was satisfied beyond a reasonable doubt that the accused did touch the
complainant as alleged.

Whtle Judge Russell makes a point of emphasizing that the admission of hearsay
in these circumstances was "not for the purpose of bolstering the child's credibility”, but
rather to "provide testimony the child has been unable to provide®. 1t 1s difficult to see
how this is a useful distinction. Where a reticent child-witness provides evidence as to
all the necessary elements of the alleged offence, however timidly or meekly, 1t is
ludicrous to argue that the admission of hearsay in these circumstances i1s doing anything
other than "bolstering the child's credibility". This is especially so when the hearsay
statement itself contains no additional factual elements. But, having said this, 1s it s0
offensive to find the admission of hearsay evidence to bolster credibility is "reasonably
necessary” in such circumstances? Her Honour Judge Russell provides a framework
which imposes, in this author's opinion, reasonable limitations on the Crown as to the use
of hearsay evidence to bolster credibility. Thus, where the complainant recants his or her
allegations on the witness stand without reticence or confusion, the Crown s precluded
from introducing the hearsay evidence for the purpose of establishing the truth of the
allegations contained therein.''* It is irrelevant whether we conceptualize the admission
of hearsay in these circumstances as "providing testimony that the child has been unable

to provide” or as merely "bolstering the child's credibility”.

112, Afier reviewing the law on correboration, Judge Russell notes:
Similarly, in this case, the evidence of the complainant, the mether and the
accused clearly places the accused in the bedroom alone with the compininant on the
day in question. The complainant's description of the reom and the evenls
surreunding the incident were consistent with a phetograph of the roem which was
entcred as an exhibit. The description of the sexual act, hud its owa peculiar stamp
of reliability, in the absence of any explanation as te how a child of this age would
scquire such knowicdge. Ne motive has been ertablished for the complainant to
fabricate such an allegation. In my view, this sll confirms the evidence of the
complainant.
113.  This test weuld allew the court (o come (o the same cofciusion that it did ia R. v. F.(6),
supra note 81. There, the recantation could undoubledly be characterized as reticent, thus allowing
the court to admit the heariay.
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Add Judge Russell's gloss (that hearsay is "necessary” in circumstances where "the
child's testimony requires that it be treated with caution because of the child's reticence
or confusion”) to the requirements established in Khan v. C.I>.5.0 and R. v. Aguilar'"
(that the Cro'wn must demonstrate that the child's confusion, loss of memory or reticence
is reasonable in the circumstances), and we have a coherent and workable framework
within which to assess the "necessity” of the hearsay evidence. The limitations imposed
on the Crown by this framework ensures that "necessity" does not equate to "necessary

for the prosecution's case”.

3. Who Carries the Burden and How is it Discharged?

On whom is the burden to produce enough evidence in court to satisfy the
"necessity” criteria? A perusal of the case law suggests immediately that the onus is
completely upon the party tendering the hearsay evidence to put enough evidence before
the court to establish, on a balance of probabilities,''* that there is "necessity" for the
admission of the hearsay. However, numerous questions relating to the nature of this
burden have not-so-readily-apparent answers. What is the nature of the obligation as it
relates to the impossibility, difficulty or inconvenience of obtaining other admissible
evidence? Must the party tendering the hearsay demonstrate that all means have been
thoroughly investigated and explored in a timely manner,''® but to no avail? When the

declarant is available to give evidence, but is not called, what evidence must the party

118, See R. v. Rowley, |1992] 0.J. No. 2347 (Ont. Ct. of Just. (Gen. Div.)) (QL) [hercinafter

Rowley|:
In the case at bar, | am satisfied on & balap i g
necesity te admit the relevant portion of the deceased sfficer's notes inte evidence.

|Emphasis added.|

116.  If the Crown fails to investigate a lead In a timely manner, such that potentinl admissible
evidence Is lost, then the Crewn may net be able to rely upea hearsay evidence. It may mot be
enough merely for the Crown to establish that it would have been uniikely to bring forth admissible
evidence. One camnet create the "necessity” upen which one then seeks to admit hearsay evidence.
The goes more (o fairness, a3 the lost evidence may have, in fact, supported the accused's innecence.
See discussion under heading "Fairness to the Accused: Khan's Third Principle”
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tendering the hearsay evidence put before the court” How does one demonstrate that the
declarant might be psychologically harmed if compelled to give evidence® When a party
wishes to admit hearsay evidence despite having heard viva voce evidence from the
declarant, is there any additional burden than merely estabhishing that there are gaps in
the child-complaint's testimony?

While some Courts have found “"necessity” present in circumstances where 1t is

"' the majority of cases

conspicuous that other admissible evidence was likely available,
have declined to admit hearsay evidence where it is apparent that other potential sources

of evidence have not been thoroughly explored.'™ The reasoning of the courts in the

117.  See R. v. Johnson, supra note T8, Capletie, supra note 65, Rowley, supra note 115. In all these
cases, it makes more scnse to interpret these decisions an reflecting a diminished standard of
"necensity” in the face of hearsay evidence of inkerently superior and relinble quality, rather than
exceptions to the rule that the party tendering the hearsay has an obligation to establish that other
sources of evidence have been explored to no avall. Rowley, is particularly interesting hecause the
court clearly confuses who has the burden.

In that case, notes of a deceased police officer were reqiired to prove continilty of a drug
sample. The officer had given evidence at the preliminary inquiry. Afier finding that these notes
failed to meet the preconditions for the statutory business records hearsay exception |CLEA., R.S.C.
1988, ¢c. C-§, 5. 30.|, the Court considered whether the Khan principles would allow admiibility.
With respect to the "necessity” of the hearsay, the trisl judge neted that an adjournment might have
enabled the Crown to get a copy of the transcript of the preliminary Inquiry and read it in pursuant
to 5. 715 of the Criminal Code. However, the Court stated as follows:

Thus, an alternative approach to the problem might well be, in certain

circumstances, te allew the Crown an adjournment so that the tramcript of the

preliminary hearing might be ardered with a view to entering into cvidence, the
testimony of the deceased officer. Neither party expressed any certainty, however,

absut the contents or availability of the transcript in this case.

As the accused had strongly epposed the Crown's request for an adjournment, and the Court had
agreed with the accused and denied the request, this "ironically, provides cmphasis to the Crowa's
submission based on necessity”.

However, this conclusion as to the "wecessity” of this evidence scems questionable. Surely
the accused has ne sbligation ts demonstrate that the transcripts of the preliminary nquiry were
available and that tiey contained evidence which woilld extablish continuity of the drug sample. Ale,
that the accused was suecessful in arguing that further delay of his irial would be unfair should neot

allegations against the accused.

118.  See Re. B. (1991),31 R.F.L. (3d) 219 at 224 (Ont. Prov. Div.), where the Court found that the
party tendering the evidence had falied to demensirate that all ather possible wwurces of abtaining the
relevant information had been cxplored. As a result, it was impreper for the court s conslder
admitting the hearsay under the Xhan principles:
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latter category 1s arguably more in line with the principles espoused in Khan and Smirh.'""
In any event, how does the party tendering hearsay evidence establish that no other
admissible evidence is available? Proving such a negative could certainly be time-
consuming and an inefficient use of the court's time. Is it sufficient that the factual
circumstances surrounding the offence, as established by the evidence, suggest no other
sources of proof exist? The British Columbia Court of Appeal, in R. v. Chahley (1992),'"
supgests that evidence as to the circumstances surrounding the offence may be enough in
certain cases.

In Chahlcy, the defence sought to introduce into evidence a statement made by the
murder victim to his common-law spouse in which he disclosed that a person, other than
the accused, had recently threatened him with a knife. In considering the applicability of
the "necessity” principle, the Court promptly rejected the Crown's submission that the
onus falls on the person who tenders inadmissible hearsay evidence to establish the
necessity of the evidence "by demonstrating affirmatively that no alternative source of

proof is available".'"' Rather, Justice Wood, for the Court, found that there was "no

| would add, further, that even if these preconditions were, on balance, met, that,

my discretion to udmit it at this time since there may be other means available which
should have been considered and explored before the Court is asked to come to this
conclusion. |[Emphasis added.]

119.  Smith, supra nete 3 at 934:
As imdicated abeve, the criterion of mecessily must be given a flexible

definition, capabie of encompansing diverse situations. What these situations will

have in commen is that the relevant direct evidence is net, for a variety of reasons,

available. |[Emphasis added.|
Arguably, with respect to the first category of cases where it is apparent other evidence might be
available, it is better to characterize these cases as representing fact scenarios where the inherent
saperior reliability of the hearsay evidence shified the "necessity” standard along its continuum to
requiring that the obtalnment of other evidence be a mere inconvenience. Thus, with the
incenvenience cvident on the facts already before the court or evident as a result of judicial netice,
the "neceasity” principle is satisfied in & manner consistent with Kkan and Swith.

120.  Chabley, supra mete 32.
121, Ibid. at 211,
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evidence suggesting any other source of admissible proof™, and that this was sufficient t¢
satisfy the "necessity” test.'"” However, Justice Wood did add the tollowing caveat '™

The proper procedure to follow when evidence of this sort 15 tenderea 15
for the trial judge to conduct a voir dirc in which these issues can be
tested under the microscope of cross-examination. For obvious reasons that
did not occur in this case. But in most cases it would, | think, be
impossible for the court to be satisfied that the threshold tests established
in Khan have been met without the advantage of exploring Fully, with the
wnmLs thr mu_.;gb whosg mcuth _the declarations are offered, the
h_they were nl_dg [Emphasis added. |

Thus, it appears that the party against whom the hearsay evidence 1s tendered bears the
onus to explore and probe for other probable'™ sources of admissible evidence m cross-
examination of the witness bringing the hearsay statements to court. The party tendenng
the hearsay evidence then has the onus to discount any reasonable leads disclosed by the
witness or which are made apparent from the other evidence '™ To discount these
opportunities, someone involved in the investigation would necessanly be called to
provide evidence that reasonable and adequate inquiries were made with respect to these
leads, but no admissible evidence was obtained as a resuit.'”

122.  Ibid.
123.  Ibid.
124,  There must be semething greater than a remote possibility that the lead will produce
admissible evidence (o require that the party tenderiag the hearsay to address and discount the lead.
In Chahley, the fact that the decensed victim's partner was with him 2 great deal of the time wans not
sufficient to raise the possibility that the partner withessed the threat to & realm beyond a remote
possibility, Obvieusly, the Court of Appen! found this pessibility teo remote to require that thix
witness be called to exclude the pessibility of kis being ablc ts give admissible evidence on thh point.
125. [t may be apparent merely from the facts before the court that other sources of evidence are
or were avallable. For example, in cases of fraud or thefis invelviag banks, it may be necessary fo
tender certain computerized banking records. Seme officer of the bank will be required to give
evidence to cxplain why this hearsay evidence is the best or only possible source for the required
information, as epposed to a witness. See e.g. R. v. Pilkington, [1993] M.J. Ne. 93 (Msn. Prev. Ct.
Crim. Div.) (QL) [hereinafter Pilkington|.

126.  The burden is similar for the nccused If he or she is attempting to tender hearsay evidence.
If it is apparent that ether sources of information were or are avsilable, the accuvwed must
demonstrate at keust that he or she reported these leads to the police or made some cffort to locate
these potential witnesses or to obtain this ather evidence. Sec eg. R. v, Douglas, |1992] B.C.J. 998
(B.C.S.C.) (QL), where the accused's defence to an impaired driving charge was that someone had,
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However, this allocation of burdens does not appear to recognize the huge
disadvantage the accused has with respect to knowledge about the police investigation,
sources or informational leads. [t is possible that none of the witnesses called by the
Crown are able to give any meaningful evidence as to whether all informational leads
uncovered in the investigation were thoroughly explored. The accused is, effectively,
much at the mercy of the police and the Crown in these circumstances.

When the complainant is not called to give viva voce evidence on the basis that
it would cause him or her psychological harm, the party tendering the hearsay has a more
onerous burden to discharge. Courts have shown a reluctance to make a determination
as to the "n xcessity” of hearsay in such circumstances, equipped only with evidence as
to the factual circumstances surrounding the offence and the disclosure. The party
tendening the evidence must call an expert witness who has had an opportunity to
interview, first-hand, the complainant, and who can give testimony about the likelihood

of psychological damage occurring in this specific individual.'”’

unbeknewnst to the accused, slipped semc drug inte her drink. A defence witmens, the accused’s niece,
léitil‘iﬂl Ilnn iﬂer tlie -u-uiﬂl had left ﬂlc bar !ii whieh ih:y were sitting Ing:thzr, two men presem

in ndmmbg this he;ngy ﬂ!dg:e: The C‘g:ri :tmg!y gnpln;lze! that t,ﬁer\g was "no ev !d:mze ﬂi!l
the accused made any cffort to identify and locate the men whe supposedly slipped the drugs into her
drink. Ner was any mention made to the police as te these potential withesses so that the police could
assist in locating them and briaging them to court to give evidence.

127.  Juitice McLachlin in Kkan, supra nete 1 at 104-05, stated:
The lnndniilihlllh of the r.illd'l ﬂliﬂee nilﬂt be one bash fnr a ﬂnilﬂg nf
nmulty. n: . , egical & : Y §

.dmu -

actually assessed the child, Sce c&m-..dﬁma_p Services dfll’i‘lmipq West v. N.J.G. (1998), 69 Man.
R. (24) 43 at 45-46, where the Court refused to admit the hearsay on the basis that the "necensity”
principle had net been satisfied. Ne expert was called whe had persenally interviewed the children
to determine whether they could give evidence. The Court found:
In this case, the criterion of mecessity has neot been satisfied. There has been
ne i:-nnnﬁm m: lhe ﬂﬂm w-:li hve been dliqu!uled ff-: lﬂﬂlyhg hld
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For example, in R v W (1990).'" the Crown called a psychologist to give
evidence on a voir dire as to the likelihood of psychological damage to the complamant
if compelled to testify. The psychologist tesufied that she had not iterviewed the
complainant because of her concern for traum. that rmight be generated in continung
mterviews. However, in her opinion, she had acquired sufticient information as 1o
"psycho-social history” of the complainant trom what she had observed and heard at the
preliminary inquiry to make this assessment. The psychologist descrnibed the courtroom
as intimidating for the child and concluded that the complainant might see the expenence
of testifying in court as a criticism of herself, thereby sadly perpetuating the abuse aself
In the face of this evidence, the Court, however so reluctantly, found as follows '™

.. in the absence of an actual assessment of [the complainant), by her for

the purpose of determining the trauma or harm, | am unable to see that the

"sound evidence” threshold of the necessity test has been met
The Court held that evidence from an expert as to how a child-complamt in a sexual
assault case might generally react to giving viva voce evidence was insufficient 1o
discharge the burden on the Crown. Evidence was required which related to the
likelihood of psychological damage being caused to this specific individual as a result of
being compelled to give tesimony.

When the declarant has been called as a witness, must the party tendenng the
hearsay establish anything other than the mere existence of gaps in the testimony or

missing details resulting from reticence or memory loss?  As 15 evident from Ahan v

‘ on, th : ‘ ing this. The children were able ta el
tllelr story to the social wcrlusr: of mere llmn ole nec:nlon and on ane ocoaslon, in
front of their mother. They were able te do that much without any apparent unduc
trauma, and [ have no evidence upon which te conclude that they could not do the
same in court, even conceding that the strevses In that environment would prebably
be greater than in the privacy of their home or professisnal vfMices. | hold therefore
that the hearsay statements are not admissibie to prove the allegations of penible
sexual abuse.

128. 2 C.R. (4th) 204 (Ont, Ct. of Just. (Prev. Div.)).
129.  /bid. at 211.
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C'I'N 0 (1992) '* and again emphasized by the Ontano Court of Appeal in R. v. Aguilar

testimony will necessitate the party tendering the hearsay evidence provide the court with
a reasonable explanation for lack of detail or memory loss. In Agurlar, the Crown failed
to provide such a reasonable explanation. Justice Catzman, for the Court, illustrates this
by comparing the facts as disclosed on the evidence with those in Khan v. C.1’.S0.,
where the Crown satisfied this additional burden. In Khan v C.1’S.0). the complanant
was $ 1/2 years old at the time of the alleged zssault and almost 8 at the time of the
disciplinary heaning.  The period of time between alleged assault and trial was over 4
years. In Aguilar, the complainant was almost 8 at the time the alleged assault, and

almost 10 when she gave her evidence. The period between the incident and the trial was

assault. in Aguilar, there was no such questioning.'"

As to why the complainant in Aguilar could not recall certain events, Justice

(‘atzman found as follows:'"

In the present case, while there were a number of matters which the
complainant was, at least initially, unable to remember in giving her
evidence, there is nothing in the record, except for references to her being
"a little nervous, a little scared” and "somewhat diffident”, to indicate the
basis of her inability to testify at trial 1o the further matters mentioned in
her statements to Ms. MacFarlane and her mcther.

Justice Catzman emphasized that in Khan v. C.P.5.0., two witnesses, who were accepted
as experts in the field of investigation, verification and treatment of the sexual abuse of

children, testified that the complainant's inability to recall details beyond the central event

130. Khan . (P50, supra, note 84,
131,  Agwilar, supra note 99.

132.  Justice Catzman agrees with Justice Doherty's oplnion in Khan v. C.P.5.0. as to the possible
effect of intersiewing the child: |Agunilar, supra note 9% at 274)

< 8 chiM's ability (o recall and recownt pasi events may suffer where the child has

been questioncd by various persons abeut these events in the intervening yvears.

133.  [bid. mt 275,
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some four and a half years later was consistent with the expected hmitanon of a young
child's ability to remember and articulate prior traumatic events  No such simlar
evidence was adduced in Agwuifar. Justice Catzman concluded '

In my assessment, on consideration of the circumstances 1 have
reviewed, the Crown has not established that 1t was reasonably necessary
to admit the complainant's out-of-court statements in the present case |
am influenced particularly by the facts that the complainant was almost
eight years old at the time of the alleged event, that the tnal ok place
within two years of that event, and that no evidence was adduced 1o
2xplain the complainant's failure to testify beyond the evidence which she
gave at trial. [Emphasis added. |

Thus, where the Crown seeks to admit hearsay evidence in addition to the declarant’s viva
voce evidence, it had best provide a reasonable explanation for the declarant's memory

loss or lack of detail, substantiated by expert testimony

B. Applying the "Reliability" Principle

The trial judge has a broad discretion as to what "matiers” are to be taken into
account in assessing the "reliability” of the hearsay. While Khan, and 1o a greater extent
Smith, provide some guidance as to what circumstances promote the “rehabibity” of
hearsay evidence, many quesi.ons were left to be resolved by the lower courts While i
might have appeared settled in Khan and Smith that the focus of the mquiry in the
"reliability" assessment is upon the declarant, numerous lower courts have, rightly or
wrongly, directed a great deal of attention at the credibility of the recipicnt-witness'” in
determining the "reliability” of the hearsay evidence Is the relnionship of the recipient-
witness to the declarant of any relevance to "rehiability"?  What 1s the nature of the
burden satisfying the "reliability" principle and upon whom does that burden rest” What

are some of the factors trial judges, using "common sense and experience”, have found

134. Ihid, ar 278,

135.  The term "reciplent-witness™ refers te the witness to whom the hearsuy declaration was made
and whe testifics iia court as te contents of the declaration and the circumstances surroundiag the
making of the deciaration.
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relevant to this assessment” Are these factors logically connected to promoting
“circumstantial guarantees of trustworthiness”, as described by Chief Justice Lamer in
Smith? s the presence of most or all the testimonial dangers “substantially negated” in
these cases, such that the cross-examination of the declarant would have been a
supererogation”' Is there any danger that this "reliability” framework allows the trial
Judge to inject, unchecked, his or her own personal biases into the determination of
"rchabihity””?  Does the "reliability” standard vary with any circumstances?” These

questions are addressed in the following section.

136.  This analysis of the "reliability” principle does not address those cases where the accused has
had a full oppertunity to cress-cxamine the declarant in a prior proceeding. See Hanna, supra note
11, where the Crown attempied to tender the testimony of a child-witmess from an earller trial
relating (e the same matter under the "past recellection recorded” doctrine. The earlier verdict was
overtutned on appeal and sent back for a new trial. The child had been the only other person home
the night the accused allegedly beat the child's mother to death. The child testified at the second trial
that the testimony read in from the first trial was the truth. The Court considered the admissibilicy
of the evidence under the Khan principles. With respect to its reliability, the Court stated:

His evidence at that trial was, of course, subject to cross-examination. In those

circumstances, | conclude that it meets the standard of rellability established in the

ancient authorities, as well as that prescribed by the recent cases which have

signalicd the ncw approach to hearsay evidence.
It makes lHitle sense to conceptualize this ms a case where the circumstances provide sufficient
circumsiantial guarantees of trustworthiness to obviate the need for cross-examination. Rather, it Is
simply that the accused had a full oppertunity te cross-examine the witmess at the earller trial. In
these circumstances, it would be impessible to argue that the admission of this prier testimony ralsed
any mew lsue which the cross-cxamination at the earlier trial could have addressed. See also
Madame Justice Wilson's decision In R. v. Potvin, [1989] 1 S.C.R. 525 at 632, where she flads that
admissibility of testimony given at the preliminary inquiry, pursuant te provisions of the Crimine/
Cade, does not offend any of the accused's rights under the Chareer. So leag as the accused had »
full eppertunity te cress-ciamination the withess, the testimony Is admissible. In Madame Justice
Wilsen's spinien, the fact that the sccused did not make use of the opportunity to cress-examine at
the preliminary Is irrelevaat.
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1. Upon Whom is the Focus of Inquiry?
a. The Declarant

Prior to the trial judge reviewing the evidence to determune if there are
circumstantial factors promoting “"reliability” of the hearsay statement, the court should
remind itself as to who and what is the focus of this inquiry.  As stated by Justice
Thomas in R. v. Maliman:'"’

There is some authority for the proposition that the tnal judge is not

dealing With the Eredibility of the recipiem and lhal th fcicus ni" th;: court

In my respectf’ul view, |ts is abundan(ly clear from lht. judp,cmsnl nl thc

Supreme Court of Canada in R. v. Smith that the focus of the tnal judge

must be on the declarant, the declarations or communicative conduct, and

vder which the declarations or communicative conduct
occurred. [Emphasns added ]

The declarant is the party unavailable for cross-examination, whose demeanor the count
does not have the opportunity to assess  Thus, the circumstantial guarantees of
trustworthiness must relate to the declarant and obviate concerns as to the existence of
testimonial dangers at the time the declaration was made The inquiry 15 not directed at
the recipient-witness who heard the statement and repeated it in court.'”™ The recipient-
witness gives his or her evidence in the presence of the trier-of-faci, and 15 available for

cross-examination to test for the presence of any testimonial dangers  Thus, the ner-of-

137. [1992] O.J. No. 3017 (Ont. Ct. Just. Gen. Div.) (QL) [hereinaficr Maltman|.

138.  See Chahley, supra note 32 at 212:
The principal concern which underlies the rule against the admission of henrsay
evidence is the trustworthiness of the out-of-court statements. But, as noted by hoth
.lgngi M.li. Sngdin v. l.ﬂ'd LY Lnnrdv and Lord Nurlnin in Teprr v. Tﬁr varn.

nﬁl not o be a condition of its d-hl,ibll_lty The welgﬁl te be uscribed o
evidence given under eath in a trinl is a question of fact for the jury. It is nul a
question of law. The trustworthiness tests upen which the adminslbility of hearsay
evidence depends, on the sther hand, sught to be legal tests which de net purpert
te lnvade the function of the jury. |[Emphasis added.|
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fact has all the necessary means to ascribe the proper weight to this testimony. Factors
promoting the trustworthiness of the recipient-witness' testimony may be relevant in
weighing the evidence. however, these factors should not be confused with matters

relevant 10 the "reliabibity” of the hearsay declaration.

b. Recipient-Witness' Credibility: An Erroneous ''Reliability"

Factor
Unfortunately, it appears at times that courts have amalgamated the assessment the
recipient-witness’ credibility wit., the consideration as to the hearsay declaration's
"reliability”. For example, in 7°Y. v. C.1.M. (1990),'" a child custody case involving
allegations of sexual abuse by the father, Justice Mercier of the Manitoba Court of
Queen's Bench clearly takes into account the credibility of recipient-witnesses in assessing

whether the “reliability” principle has been satisfied:'*

ln ccnsndermb whether the chlld's evndence is rehable I must consider the

;ggmgn;s 'l ﬁnd that the hamemakerwhom I have alreadysmd was an
impressive witness, and the mother, who has devnted herself to the chnld

were both

credible wntnesses

ggngggedgudgngg" (Emphasis added 1

Nothing in this analysis so far addresses whether or not any testimonial dangers were
present in the child’'s out-of-court disclosures. That the recipient-witness may be
fabricating evidence should be irrelevant at this step in determining whether or not to
admit the out-of-court statements.

Continuing in its analysis, the Court then finds support for the hearsay's

"reliability” in the evidence of an expert on child abuse:'"'

13%. &9 Man R. (24) 21 (Q.B.).
140. Ihd m 27.
141.  Zbid.
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.. Dr. Jordan, whom | accept as an expert witness in this matter, submutted
a report which 1 accept ... and gave evidence that she did nm beheve the
child was manipulated by her mother because there was no “incongrnty”

between the child's emotional state and the disclosures she made, that an
accidental "hurt" was unlikely, that the child clearly identified her father
as the abuser, that the evidence of the relationship with the father 1s not
inconsistent with having been sexually abused. In addition, her report of
September 20, 1990, and her evidence pertaiming 10 this report, outline the
circumstances under which the child's disclosures to her were made. The
interviews were conducted in a professional manner to obtamn an accurate
nd correct statement when the child was ready to make such a statement
on hg r own. The clmlcal manner in which such disclosures were made to

ility of the previous disclosures to the mother
and homemaker [Emphasis added. ]

While this analysis presents problems with respect to the logical relevance of several of
the factors considered,'*” an additional concern is that the attention of the tnal judge,
again, seems to be focused on the credibility of the recipient-witness."' It is unclear

whether the fact that the statement obtained was "accurate and correct” relates to the

142.  The fact that "the child clearly identified her father as the abuser,” addy nothing to the
circumsiantial probability of trustworthiness of the disclosure. That “an accidental ‘hurt’ was
unlikely” and that "the evidence of the relutionship with the father is not inconsistent with having
been sexually abused” are relevant to whether or not the aleged sexual asvault teok pluce. As noted
previously, such evidence correborates the alicgations of abusé, but does nothing to bolster or nddress
any of the credibility factors relating to the declarant and the circumstances surrounding the making

of tile Iif.cllrlthu Even lf tlle Iienmy -l'-iei-énl nlde ta tbc- psychiilrlu was uiiillllt“ in

gulnltees of m,ntw-rthlneu with unpnt to the prhr consistent staiement. In sddition to these
apprehensions as to the logical relevance of these facters, that the "evidence of the relntionship with
the father is not inconsistent” with the aliegation of abuse does not appear to reflect the correct
evidential burden. The party tendering the hearsay has the onus to lender evidence which
"substantially negates the possibility” that the declaration is suffering from any of the iestimonial
dangers. The mere absence of evidence which is inconsistent with the allegation decs not meet this
affirmative obligation.

Nete, however, the fact that the expert was of the opinion that the child was not manipulated
by her mether, is logically relevant to whether or net the child's disclosure was relinble.
143.  The fact that the statement was cliciicd when the "child was ready to make weh a sintement
oa lgr ﬂm" w-ld udueg Iie igar lial lieehlli was pmsuni or h rome way inil-eml by lh

af&g:h;!!: dq.-hnlh-.
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reliability of the expert's testimony as to retelling the contents of the declaration, or to the
reliability of the factual assertions contained in the declaration.

While the relationship of the recipient-witness to the declarant may, in some
circumstances, be relevant to the declarant's veracity, it can sometimes attract too much
of the court's attention, as evidenced above.'** No doubt children are especially
vulnerable to pressure, coaching or manipulation which would make their statements
unreliable. However, the court must distinguish its assessment of the weight accorded the
recipient-witness' testimony that no coaching or pressure was exerted on the child, from
the assessment of the "reliability” of the declaration.'”* The absence of manipulation is
merely one factor to be taken into consideration in determining ultimately whether or not
to admit the hearsay evidence. That the mother was an extremely credible witness when
she testified as to her not having coached or exerted pressure on the child may justify the
court in giving full weight to the "absense-of-coaching" factor, but this factor is still only
one of many factors which must be considered in assessing "reliability.

The decision of Justice Larlee of the New Brunswick Court of Queen's Bench, in
MAC v. IEJ]. & V.I. (1993),' provides a further example of how the relationship

between the recipient-witness and the declarant can become overly emphasized. In that

144, For a further cxample, see R. v. R., [1991] B.C.J. No. 791 (B.C.S.C.) (QL). With respect to
the reliability of the child's disclosure as to the sexual abuse, Justice Spence focuses primarily on the
credibility of the recipient-witness:
The next question is whether that evidence should be received for its truth.
McLachlin J. did net close the list of tests on that issue but left it open to be dealt
with on a case by case basis. In my view the credibility of the child is closely tied
fo the credipility of the grandmether and mother who report what the child is

alicged to have sald: [Emphasis added.]
The Court thea vigereusly scrutinizes the credibility of grandmeother to assess whether the

"rellability” principic has been satisfled.

148. M. Misener in her article entitied "Children's Hearsay Evidence in Child Sexual Abuse
Presecutions: A Prepesal for Reform™ (1996-91) 33 C.L.Q. 364 at 373-74, emphasizes that the
testimeny of the recipient-witness has an "embancing-trustworthiness” effect on the hearsay of
children of tender age:

Moercover, to admit an incompetent child's eut-of-court alicgations through the

testimony of an adult lends to the statements a semblance of reliability that weuld

be lacking If the child repeated these same stalements on the witness stand.

146.  [1993) N.BJ. 113 (QL).



=173 -

case, the disclosure was made 10 the child's foster parents immediately after being
apprehended from her birth mother. Justice Larlee found as follows: '

Slmllarly in thls case, 1 bg!g taken gnto ,ggus;dgrg[ngn to, whom ghg

~_prom I'JJL- and the relatmnamp

between the child and the uncle. Based on these factors there is sufficient

indication of reliability to allow the hearsay statements to be admitted

[Emphasis added. ]
As previously recognized, the pmbgbility of cgaching or prampting the declarant s
mdependent_ and neutral in these circumstances is not. The neutrality of the foster parents
either goes to the unlikelihood of coaching or promoting, which has already been factored
into the court's assessment of "reliability”, or it goes to the "reliability” of the foster
parents' testimony that the disclosure, in fact. was made. If it is for the latter purpose,
it is an error, as this should go to the weight given the recipient-witness' testimony, and

not to the admissibility of the testimony itself.'*

147.  Jbid,

148.  See also Children’s Aid Seciety of Metropolitan Toronto v. I.M., |1992] O.J. Neo. 1697 (Omt.
Ct. Justice, Prov. Div.) (Jones Prov. Div. J.):

Under this exception, clearly only first-hand hearsay should be accepted and then

only after the court il nll:ﬂed of Ilu ﬁlhwlng hm fi:lnrl an ﬁty mhle to Ilig llllll'

of nlhblllty iy s '

}, and :uildiy. there Is an :hﬂléi of ltn: ﬁﬂm which
wnuld ndemlne the relhll!ny of the child's statement. The court should inquire
inte the circumstances surrounding the making of the statement to satisfy Itself that
the child had net beem manipulated, cocrced or pressured into making such a
sintement.

On the veir dire of the admissibility of the out-ef-court lﬁh-ﬂl. the court MH
un;ﬂerﬁ:hﬁn uﬂhﬁhlﬁe[ﬁn case Y

wﬂd the em of u;v h‘lﬁﬂ‘ﬂl urlﬁzuhn -l ;uth
statement, sich as the cxlstence of an andie or video tape, and such other factors us
in advance.
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The following section examines under what circumstances the recipient-

witness/declarant relationship may have some relevance to the "reliability” determination.

¢. Relevance of Relationship of Recipient-Witness or Bystander
to Declarant

While the focus of the "reliability” inquiry must be on the declarant and the
circumstances surrounding the declaration, the relationship between the recipient-witness
and the declarant may be a factor relevant to the declarant's veracity. As is demonstrated
by two of the tests'” set out by Jessel M.R. in Sugden v. Lord St. Leonards,'" absence
of motive to fabricate diminishes the probability of fabrication or misrepresentation, while
presence of a motive to fabricate has the reverse effect. The relationship may be such
that the declarant has a motive to fabricate and that leads the court to the conclusion that
there is insufficient circumstantial guarantees of trustworthiness to satisfy the reliability
principle. The fact that the victim in Smith made the statements to her mother caused
Chief Justice Lamer some apprehension as to whether the declarant might have been lying
simply to keep her mother from worrying or from becoming aware of her illicit
activities.""' Such a concern may not have arisen if the statements were made to a casual
acquaintance or to a person already involved in and aware of the illicit activities.

R v. Weinberg (1992)'* presents an example where the relationship between the
declarant and a bystander within hearing distance of the out-of-court declaration may also
be relevant to the court's assessment of "reliability". Edward Weinberg was allegedly
assaulted with a knife by his brother, Eric Weinberg, at their mother's home. At the trial,

Edward could not recall anything that happened the night of the alleged assault.

Clearly in the first paragraph above, this court makes it evident that the credibility of the recipient-
withess is an important factor for determining admissibilicy.

149.  That the declaration be made ente liem motam and that the deciarant be an uninterested
186.  Sugden, supra mote 26,

1S).  Swith, supra nete 3 at 936.

152.  Weinberg, supra nete 16.
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However, apparently after the ambulance and police had arnived, Edward i1dentified his

In an application to have the statement of Edward admitted under the Khan critena, Judge
Lampkin found as follows:'"

On the question of reliability, Edward was not prompted by Kerr to name
said "Eric". Their mother, Joan Potter, was present at the time and
presumedly heard the comment. There would be a natural disinchination to
ccuse falsely one's own brother of such a serious offence - moreso in the
presence of one's own mother. [Emphasis added. ]

another sibling of a serious offence in the presence of their mother, then the relationship
is a logical consideration in assessing the circumstantial guarantees of trustworthiness
surrounding the making of the declaration. This case epitomizes the kind of "arm-chair
psychology", discussed later in this chapter, which judges sometimes inject into the

"reliability” assessment.

2. Who bears the onus?

Clearly, the party tendering the hearsay evidence has the onus to put before the
court enough evidence so as to "substantially negate the possibility that the declarant was
untruthful or mistaken".'** However, courts sometimes lose sight of this simple
proposition as to who has the burden of proof In K v Acoose (1993),"™ at the
preliminary inquiry of an accused for an assault and battery charge, the wife of the
accused, the alleged victim of the assault, could not recall the assault or having previously
given a written statement to the police. Judge Rathgeber found that the document failed

the witness could not, or would not, attest to the truth or accuracy of the document

153. 1bid.
154.  Swith, supre notr 3 at 924,
155. [1993] 8.J. Ne. 93 (Sask. Prev. Ct.) (QL) [bercinaficr Acosse),
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However, this was not determinative of admissibility of this prior written statement. After
reviewing the most recent cases pertaining to the admission of children's evidence,

mcluding R v. Meddoui (1991)"* and Khan, the Court concluded as follows:'"’

A review of these cases indicates that in_the case of a helpless

victim, a more relaxed view of admissibility should be observed. Evidence
1s admissible on the basis of necessity and reliability.

There is_nothing to indicate that at the time of the taking of the
statement the witness was not telling the truth to the officer and the fact

that she is unable or unwilling to recall the statement does not mean that
it_is not true. [Emphasis added.]

Having said this, the court found that the hearsay evidence was admissible.

The first paragraph cited above raises concern with respect to the correctness of
this Court's interpretation of Khan and Smith. Neither Chief Justice Lamer nor Justice
McLachlin would likely endorse the proposition that “in the case of helpless victim, a
more relaxed view of admissibility should be observed”. To the contrary, both Supreme
Court Justices have clearly stated that the new approach, while providing much-needed
flexibility in the admission of hearsay, still guarantees that only hearsay evidence both
necessary and inherently reliable is admitted.'® With respect to the second paragraph
quoted above, presumably this represents the entirety of the Court's consideration of the
“reliability" of the hearsay evidence, as there is no other discussion of the issue. That
"[t]here is nothing to indicate that at the time of the taking of the statement the witness
was not telling the truth” demonstrates either that the court misunderstands the nature of
the burden of proof respecting "reliability”,'** or that it has misconstrued who has the

evidential burden. While there was "nothing to indicate" that the witness was not telling

186. 2 W.W.R. 289 (Alta. C.A.): "[I|n relation te child victims, the distinction between past
memery recerded and memory refreshed should be relaxed”.

187.  Acoose, supre note 158,
158, Khean, supra note 1 at 1021, Smith, supre nete 3 at 92911

1S9.  See discussion as te nature of the burden of proef as set out by Chief Justice Lamer in Swich,
supre note J.
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the truth, neither was there anything to indicate the witness was telling the truth. ‘FThe fact
that the witness is unable or unwilling to recall the statement leads to no inference either
way as to the truth of the out-of-court statement. There is a distinct lack of evidence on
this issue. By admitting the hearsay evidence, thus inferentially finding that the
"reliability” principle has been satisfied in these circumstances, the Court placed the
burden on the party opposing the admission of the hearsay to put evidence betore the

court to rebut the presumptive "reliability” of this hearsay evidence

3. Analysis of "Common Sense"” Factors
As to what “matters” will be relevant to "reliability”, Justice Mcl.achhin in Khan
leaves this to the discretion of the tnal judge. Some guidance as to how the courts are
to exercise this discretion is provided by the Ontario Court of Appeal in R v. lima '™
Justice Doherty, for the Court, tells us that the trial judge is to apply his or her "common
sense and experience” to the evidence to determine which facts, or absence thereof,
“provide a practicable substitute for cross-examination”.'' This broad discretion, relying

primarnly upon judicial notice based on the trial judge's anecdotal experience, raises

160.  Fimta, supra note 31.

161.  In fact, the court adopts a passage from Wigmore which scts out how the trinl judge
determines "reliability”: | Finta, supra note 31 at 199]

Wigmore expresses this second branch of the foundation of & hearsay exception in

the following terms at Vel V, 253:

#1422, Second principle; Circumstantial  probability of
trustworthiness. The second principle which, combined with the first,
satisfles us to accept the evidence untested, |3 in the nature of 8 practicable

We see that under
certain circumstances the probability of accuracy and trustworthiness of
statement is practically sufficient, if not quite cquivalent to that of
statcments tested in the conventional manner. This circumstantial
probability of trustworthiness is found in a variety of circumstances
sanctioned by judicial practice; and it is usually from ome of the salient
circumstances that the exception takes its name. There is ne comprehensive
attempt to secure uniformity in the degree of trustwerthiness which these
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concerns as 1o the adequacy of this framework to exclude unreliable evidence. Often the
tnal judge reaches conclusions respecting human nature without the assistance of any
expert in this field of study or the support of any empirical data from psychological or
sociological research. In the eighteenth and nineteenth century, this same kind of "arm-
chair psychology"” by the judiciary, as to when people tend to tell the truth or lie, resulted
in the adoption of numerous hearsay exceptions whose underlying rationales are of
questionable validity today.'” In the following sections we examine and critique some

of the factors commonly considered by courts in assessing the "reliability” of the hearsay

evidence.

a. Absence of Motive to Fabricate
As previously noted, both the second and third tests laid down by Jessel MR. in
Sugden'’ - that the declarant be disinterested and that the declaration be made ante litem
motam - relate to absence of motive to fabricate or misrepresent. That the evidence
discloses no such motive on its face has consistently been cited as an important factor in

determining the "reliability” of a statement. Undoubtedly, where such a motive is present

164

it logically precludes a finding that the declaration is inherently reliable. ™ However, any

162, See discussion respecting "Dying Declarations” in Chapter Three at 71 - 85,

163.  Sugden, supre, note 26.

164. See R. v. C.(B.) (1993), 12 O.R. (3d) 608 at 617, where the Ontario Court of Appeal considers
the admissibility of a co-accused statement implicating another co-accused:
Assuming such cvidence could be shown te be necessary, which is doubtful in the
present case since the Crown could have severed the charges against the two young
offenders and made Kevia a compellable witness against Brian, |t |3 obvious that the

gut-ef-court statement e onc accused implicating anether is not reliablc. An accused

could have many persenal reasens for wanting to implicate another, particularly

when he s first arvested. Therefore, such a statement must be tested through cross-

cxamination and sheuld net be admitted as a hearsay exception unless in compliance

with the principles set forth In R. v. B. (K.G)).
See alse Luscar Lid. v. Pembina Resources Lid. (1991), 88 Alta. L.R. (24) 46 at 63, where the fact that
the declarant was found net to be complotely disinterested asutomatically preciuded finding that the
hearsay cvidence could satisfy the "reliabllity” criteria. However, see G.N.D., supra nole 101, where
Justice Weller found that the test that the declaration be made anve litem motam should be relaxed
in cases invelving children:
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motive to fabricate or misrepresent not so readily apparent is just as hkely to tunt the
"reliability” of the hearsay evidence. Moreover. if a witness 1s compelled 10 be decertful
in making the declaration, would he or she not just as Likely be monvated to conceal that
underlying motivation? Unfortunately, cross-examination 1s probably the most effective
tool in revealing such concealed motives. As a result, courts must be cautious in relyving
upon any evidence emanating from the mouth of the declarant or inferred trom his or her

conduct in determining whether or not the declarant had a motive to fabricate '

b. The Declarant's Age, Personality, Cognitive Abilities and

Communication Skills
In some circumstanccs, the mere fact that the declarant 1s a child of tender age
diminishes the probability that the declarant is insincere.'™ "Two lines of reasoning appear
to underlie this assertion. First, there appears to be a presumption that a child of tender

years is incapable of making up a falsehood and repeating it with any consistency such

The appellant contends, however, that this stutement was made afier there
eiinéd a iiiiplltt oF iitijntkil in iﬁc sene iiml inll of the i;ixmmenls were made In

ﬁmld:r witli r::pgﬂ to the rtlhblllly of the :vldence glv:n lny an gduli Il h mure
significant te reliability te consider that the child's eriginal report arose in the
context of explaining an injury, that the child was able to articulate to P.C. Morrison
the circumstances of how she said It occurred, and that there wan no percelved
dislike of her father at the tinie. | Emphasis added.|

165, R v.S.(K.0) (1991),63 C.C.C. (3d) 91 at 95, 4 C.R. (4th) 37 (B.C.S.C.), provides an cxample
of where it is prabably reasonable to draw an inference as te motive te fabricate from the conduct
of the declarant. In that case the victim of the sexual assault was a three-year-old child. The Court
found that the child did net appear te have any dislike for her father, the alleged perpetrator of the
assault. Thus, there appeared to be ne metive ta fabricate the allegations of abusc. The Coort made
this determination as to her feclings taward her father based upon what the child said in her out-of-
court statements. The Court considered this child toe young te be capable of being deccltful as to
any like or diskike towards her father.
166.  Sec D.A. Rolic Thompsoon, "Taking Children and Facts Seriously” (1988) 7 Can. Jour. of
Fam. Law 59, clied with approval in New Brunswick (Minisicr of Health and Community Services) «.
R.B. (1991), 113 N.B.R. (24) 271 at 281.
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that 1t would withstand the scrutiny of a cimunal 1 estigation Sevond. a child of
tender vears, whose personahty and cogmtive absltties appear normal, s presumed not o
have detatled knowledge of the mechamics of certin sesual acts © A previoush
discussed under our review of Khan. this second hine of reasoning causes some coneerns
with respect to its use as a "rehabihty” factor  The fact tan a child has this detaled
knowledpe of deviant sexual behavior Teads to an mterence that the child has been the
victim of <exual abuse at s<ome time n the past U does non addiess or dunish

of the testimonial dangers operating within the out-of-count statements  Thus, hearsin

COffobOratlng that the alleged assault took place (See the discussion m thas chapter undes
section "Real or Testimomal Corroborative Evidence” )

While the "rehability” of disclosures of very youny chibdren is somewhat enhanced
by the presumed inabihity of young children to create and sustain elaborate hes,

correspondingly, the younger the declarant, the¢ more hikely that he or she has not vet

167. Sec judgment of Justice Robins in R. v. Khan (1990), 42 C.C.C. (3d) 197 nt 210, 64 C R (3D
281 and passage below which is cited with approval by Justice McLachlin ut the Supreme Court,
Khan, supra note | at 101:
Where the declarant is a child of tender years and the alleged eventinvolves » sevunl
offence, special considerations come inte play in determining the admissibility of the
child’s statement. This is so because young children of the age with which we are
concerned here are gencrally not adept at reasoned reflection or at fabricating tales
of sexual perversion. They, manifestly, arc unlikely to use their reflective powers to
cencoct a deliberate untruth, and particularly one abesut » sexual act which in all
probability is heyond their ken.

168 Such was the case in Khan, where the child-declarant, who for all intcnts und purposes
appenred to have been a nermal, well-adjusted three und a half year old, nonchalantly described the
act of fellatio she had performed on Dr. Khan. Sce also R. v. /). (G.N.), [1921] .. No. 239 (Ont. 1.
(Gen. Div.) (QL), afrrd |1993] O.). Ne. 722 (C.A.) (QL).

It |s mot uncommen for the accuscd to make an afiemp! ta rebut this laference by clniming
that the child has accidently walked in on the accused having sex. See GNJD, supre note 181, where
accused claimed that the child-victim had scen farm animals copulating 2 number of times and that
she had walked in on the accused and his girifriend while they were making love.

169. R.v. R..[1991] B.C.J. Ne. 791 (BRCS.C.) (QL):
Set agaiasi that are seme of the deialls which the child is said 1o have given, | am
quite satisfied that a child of this age could net knew them save frem actual
ebservation.



developed the copmtive abilities or communication skitls necessary to accurately interpret
and commumicate what has happened to them **  The courts also recogmze that a very
voung child 15 far more susceptible to the power of suggestion by well-mean'ng adults.
Thus, the courts carefully scrutimze the ctrcumstances surrounding the out-of-court
disclosure 1o ensure that no pressure or suggestion was brought to bear on the child '~
While courts recogmese that there 1s a nisk that a child can misconstrue events, they have
demonstrated a reluctance to accept any explanation of innocent assoviahon which

requires great leaps of misperception on the part of the child '

170, G.N.I)., supra note 101. Sce also R, . $.(K.().), supra notc 165 at 95, where the court noted
as onc of the factors relevant to its determination that the hearsay evidence was reliabie: "The child
is adequately articulatc and bright to appreciate what she believed occurred...”.

171, Sec Misener, supra note 145 at 374:
ITIhe vulnerability of children to demand cues in questions is so great that the
prescnce or absence of adult suggestion must be a factor for the trial judge to
comsider in every case.

Sce generally: J. Doris, ed., The Suggestibility of Children's Recollections (Washington, D.C.: American

Paychelagical Asseclaiion., 1991),

172 f-'Nl) .ﬂlpl’i illle 101:

!m;rr all fnt-r;l- ie m;ﬂerﬂ h iﬂﬂihg reli-blllhr IE-pb;Ih added.| ]
See alw R. v. F(G), supra note 81, R. v. S.(K.0.), supra note 165 at 98,

173. It is a commen sccurrence for the perpetrater of a scxual assailt on a child tv previde seme
mnecent cxplanation which cxplains elements of the child's allegation, thus implying that the child
simply misperceived some benign conduct. See R. v. R, [1991] B.C.J. Ne. 791 (B.C.5.C.) (QL), a child
cusiedy case where the father cinimed that the child might have been sicep walking and entered his
bedreom while he was masturbating te cxplain hew semen might have been found on her pajamns.



. Spontaneity of Declaration and Close Provimity of Complaing

to Alleged Assault,
Numerous courts have considered as a factor in assessing "relatibin ™ the tact tha
a disclosure was made spontancously, without prompung ' soon after the alleped
assault.’ ~  As discussed in the previous section, the fact that the statement arose
spontaneously. without prompuing, 1s relevant to whether or not any pressure o sugpestin e
influence was brought to bear on the child which might distort the ehild's version of
cevents.  Undoubtedly this 1s a vahid consideration with respect 10 whether the
circumstances obviated concerns as to the presence of testimomial dangers However. a
number of courts have associated with this factor the fact that the disclosure was made
soon after the alleged assault and emphastzed this as additional mdicra of “rehabihin”

[

For example, in G N.D) . '™ Justice Weiler stated as follows

The age of the child, and, as a result, the child's ability 1o
understand and interpret events accurately, the lapse of time between the
alleged ingident and the_making of the statement, whether the statement
was spontaneous or emerged naturally, elicited by leading guestions from
well-meaning professionals or the result of prompting by parents, wre all
factors to be considered in assessing rehabihity [Fmphasis added |

Unfortunately, the Court does not articulate 1ts reasoming as to how this factor 15 celevant
to the inherent rehability of the disclosure. Is this fact relevant because the shorter the

duration between the alleged assault and the disclosure, the less concern there is that the

declarant suffered from a faulty memory at the time of making the declaranon” s the

174. See Khan, supra note | at 186,

178. See G.N.D., supra note 101, R. v. Ovular, [1992] NNW.T.R. 267 (5.C.), Ferrets 1. [hercinafier
Ovular|.

176.  G.N.D., supra nete 101,
177.  Ibid. Sce alse Ovular, supra nete 175 at 266-67:

! should nete here that the statements purpertedly made by D., as testified to by K.,
while technically hearsay, were admitted by me, afier a vair dire, on the basis of the
principles emunciated by the Supreme Court of Canada [in Khan). [ was alw
satisfied that the requircment of "reliability” was met because lhg siatcmciis mere
made w-nh-nq-ly nnd ni!but pn-pilng,
liczed. and there was “E!Hfﬂf! -felltﬂ'

the li.e or lhg hﬂ-llhl o thr. p-rl QI’ D ts fabricate. |[Emphanis added.|
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shortness of duration between the assault and the disclosure also relevant in that 1
minimizes the opportunity for suggestion and other influences to be brought to bear on

the child?  These nferences and their relanonship to “circumstantial guarantees of

which 15 not articulated by the courts, and causes this author some discomfort

The doctrine of recent complaint as applied to sexual offences has been abolished
in Canada as a result of s 275 of the Crinunal Code.’ ™ 1t 15 no longer permissible to
sugpest that any inference of concoction or fabrication can be drawn from the fact that
the sexual assault vicum ook some time afler the alleged assault to disclose it and report
the assault to the authonities. However, it is unclear in some instances whether the courts
are, in fact, making this inference. This 1s especially so when the court merely states the
factor in such terms as "[the disclosures were] timely in that they were relatively
contemporaneous to the act alleged”.'”

That courts stll draw this impermissible inference is evidenced in R v 7'§
(1993) ™" In that case, a 12 year old complainant testified as to the alleged sexual assault
which took place 9 years earher, when she was a three-year-old. The mother gave
evidence as to an out-of-court statement made by the child some four months after the
alleged assault which incriminated the accused. Though no comment was made as to the
hearsay nature of this evidence, Judge Nasmith concluded that this corroborating
disclosure was unrehable because:'"'

. [i])f this extraordinary behavior was actually going on over a period of

mnmhs it It seems sur 'nsm m me that no earlier mention was made of it
1 irl and no resistance to the baby

smer was observed at any time before he movad away. There is no hint
of any fear or shame or other inducement for this silence. [Empkasis

added.]

Tim L mmmmsmeT ra e e -

178. RS.C. 1985, c. C-46.

17%.  Ovnlar, supra netc 175 at 267.

188. [1993] O.J. Ne. 153 (Out. Ct. Just. Prev. Div.).
181. Ibid.



Clearly. 1 this judee's "commen sense and expernience”, bright children are hikely to make
disclosures soon after they have been sexually abused  Untortunately | psa choloyacal and
sociological findings do not support this behiet '™ For example, m R v 1Y 11992
Justice Howden, relving instead on the evidence of an expertn child-abuse tather than
his "common sense and expenence”, accepted the statstical evidence whiciv indicated that

80 percent of males and 70 percent of temales who were sexually abused as childien wld

no one as children

d. Corroborative Evidence

The presence of unrelated cvidence, whether real o testimonial,  which
corroborates the contents of the hearsay declaranon has repeatedly been cted as an
important factor in establishing the "reliability” of hearsay evidence  The presence of
semen stains on the child's jumper in Khan was emphasized by Justice Mclachlin as an
vital consideration. However, as discussed previously under our review of Justice
McLachlin's analysis of the "reliability” pr.acipie, the existence of corraboranve evadence
does not preclude any of the testimomal dangers from bewng present and operanve
Establishing the truth of the contents of an inherently unreligble declaration does not
transform it into reliable evidence.

Fortunately, the existence of unrelated evidence supporting the truth of hearsay's
contents will often make the "reliability” assessment unnecessary and arrelevant ™'
However, in circumstances where the unrelated evidence 15 insufficient o meet the
criminal standard of proof, the court may find that there 1s a "necessity” 10 admit the

hearsay evidence to meet this burden. As discussed previously. this may result in the

WP

182. See K.0. v. H.H., [1992] 3 S.C.R. &, and list of autherities cited there which contradict this

183. [1992) 0.J. Ne. 1753 (Ont. Ct. Just. (Gen. Div.)) (QOL).
184. If there is sarelated evidence which establishes the truth of the relevant contents of the
hearsay declaration, the court applying the Khan twin criteria weuld wet get past the “necesslty”
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anomaly that the hearsay evidence denves its “rehabihity”, and thus admisabtlity . from
the very evidence 1t s intending to corraborate

It s worthwhile to note that the United States Supreme Court has considered the
relevance of corroborative evidence with respect to determinming the "reliability” of hearsay
evidence  Justice O'Connor of the United States Supreme Court, for the majonty in /daho
v Wright!” + «scted its use as a factor in the assessment of the hearsay's "reliability”.
However. o reviewing the judgments in that case, some comments are in order with
respect 1o the admission of hearsay under the American legal system.

The United States Supreme Court has, for some time, interpreted the accused's
right to confront his accusers, constitutionally entrenched under the Sixth Amendment, as
th essence the nght of the accused to cross-examine witnesses and to have the trier-of-fact
observe the demeanor of w.inesses'™ The admission of hearsay evidence in the tnal
process does not violate that constitutionally-protected right if the circumstances are such
that both Wigmore's "necessary” and "reliability” orninciples are satisfied, as cross-
examination would be of marginal utility.'""’ Hearsay admitted pursuant to long-standing
common law exceptions presumptively satisfies both the twin critena '™ Hearsay which
does not fall under one of these long-standing exceptions may still be admitted if the
party tendenng the evidence demonstrates that the twin criteria are satisfied.'"’

The issue on appeal in Wright was whether the out-of-court disclosure made by
one of the child-complainants was admissible. Medical evidence substantiated the
allegations contained n the hearsay evidence. Madame Justice O'Connor rejected the use

of the unrelated medical evidence as a factor in assessing whether the "reliability”

I8S. 118 S. Ct. 3139 (1999) [hercinafier Wright).
1%6. California v. Green, 399 U.S. 149 (1970).

I87.  Ohio v. Reberts, 448 U.S, $6 (1980),

IS8.  Rourjaily v. United Stotes, 418 U.S. 387 (1986).

Each state has its own statute addressing the residual hearsay exception; however, they are
hﬂlubh fashioncd upon the wording of Fed. R. Evid. 303(24).



principle had been satstied m the cicumstances A summany of her asument agnst
the use of such evidence 15 as follows

In short, the use of corroborating evidence 1o support a hearsay statement's
"particularized guarantees of rrustworthimess” would pernt adnusaon of
a presumptively  unrehable  statement by bootstiappiny on the
trustworthiness t other evidence at tnal. 2 result we thank at odds with the
requirement that hearsay evidence admitted under the Confrontanon Clause
be so trustworthy that cross-exammation of the declarant workd be of
marginal utility

Justice Kennedy. representing the dissenting four judges, vehemently disapreed with this
_ - AT
conclusion:

I see no constituttonal justificanon for this decision o presend
corroborating evidence from consideration of the question whether a child'.
statements are reliable It s a matter of common sense for most people
that one of the best ways 10 determine whether what someone savs 18
trustworthy 1s to see 1f 1t is corroborated by other evidence
However, 1t is this author's opimon that Justice O'Connor's interpretation of the

"reliability" principle is preferable Justice Kennedy, arzuably, confuses the issue as to
whether a statement is "inherently trustworthiness” with the 1ssue of whether the statement
is, in fact, true. It is the former that is relevant to the court's determinanion of the
admissibility of hearsay, not the latter Otherwise, it would logically follow that the
existence of evidence contradicting the contents of the hearsay declaration would be
relevant to determination of “reliability”. As a result, the accused's demal of the
allegations contained in the hearsay declaration, or the tesimony of a defence witness
contradicting the contents of the ‘hearsay, or the existence of other real evidence
corroborating the accused's version of events or contradicting the hearsay could be used

to establish the falsity of the hearsay evidence. Under Jusuce Kennedy's analysis, thes

1989.  Wrighs, supra mete 185 at 3151,
191.  7bid. a2 3153,



<1

evidence would undermine the hearsay's "rehiability”, thus preclude its admission ~ The
balancing ot evidence supporting the accused's version and the complainant's version
involves the assignment of weight to the evidence, and 1s best left to the trier of fact in
evidence 15 admissible, and thus available to the trier-of-fact, must be kept separate. The
existence of corroboratrve evidence will be given tts full due weight in the ultimate
determination of guilt or innocence by .= trier of fact

Another concern respecting corroborative evidence relates to the relevance of
cvidence which substantiates elements of the hearsay declaration which are not material
particulars  For example, in R v Miller (1991)," the Ontario Court of Appeal found that
the fact that unrelated evidence corroborated certain incidental elements contained in the
tendered hearsay evidence helped to satisfy the "reliability” principle as set out in Khan.
The Court stated as follows. '

Many other statements made by her in her telephone conversation with
Stehr were supported by other evidence, indicating that at least a major
portion of what she said to Stehr was reliable... . The impugned evidence
should have been admitted for the purpose of supporting the position of the
defence that the accused had left the apartment just prior to Ms. Howard's
telephone conversation with Stehr.

However, the Court fails to recognize that a deceptive assertion is often immersed in a
sea of incidental but true assertions, so as to provide a "ring of truth” to the falsehood.
Undoubtedly, the "common sense and experience” of anyone who has raised a child will
tell them that a child's lie will often be surrounded by a mass of non-contentious truths

in an attempt to bury the deception. There is no logical relevance between the truth of

192.  See Maliman, supra nete 137. This was preciscly what Justice Thomas' main concern was
with respect to the imherent reliability of this evidence. There existed unreiated evidence which was
contradictery te the truth of its contents.

193. &8 C.C.C. (3d) 517
194, Ihd. a1 838,
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one unrelated asse...on to the truth of another assertion merely because they are n close

proximity n the same declaration ™

e. Miscellaneous "Common Nense” Factors

Having reviewed the case law applving the Khan prnaiples of “necessiy ™ and
“rehability”, 1t becomes evident how wide the range 15 of "common sense and expenence”
each judge brings to the determination of what matters are selevant 10 the hearsing's
"reliability”, Following i1s a review of some rather umque factors found relevant o the
assessment of "reliability".

In R v Weinkere™ as previously discussed, the fact that the mother of the
accused and the declarant is present makes it less hkely that one of the siblings would
falsely accuse another of his or her siblings. No further comment 1s wartanted with
respect to the logical validity of this factor.

InR v I¢),"" the admissibility of a hearsay disclosure, identifyang the child-
complainant's father as the perpetrator the sexual abuse, was at issue  Justice Hogg held
that the fact that the child-complainant initally demed the abuse “steenpgthens the
reliability because of the circumstances and because of the nature of the statements sought

The child was severely injured by penetration in her vaginal arca
She initially told her mother that this injury was caused by a fall from a
tree. This is patently and obviously untrue There 18, 1n my opimon not

195, Mr. Justice Shannon of the Alberta Court of Queen’s Bench recognized this argument in
Birch v. Southam, [1993] AJ. Ne. 274 (QL). In a wreagful dismissal action, the adminslbility of
certain hearsay cvidence was at issuc. Neo shjection was rained to this evidence's adminibility, but
in clesing, the Defendant attemipted to arguc that it satisfled the twa-fold test set nut in Khan and
Smith. With respect te the "reliability™ of the evidence, Mr. Justice Shannen found that “je|n the
isswe of reliabllity, | do net accept the argument that the truth of part of his statements lendy
credibility to these in contention”.

19%6. Weinberg, supra nete 16.
197. R. v. F.(G.), supre nete 81.
198, Ibid. a1 98.
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the shightest posstbility that the injuries described by the doctors could
have occurred 1n this fashion

Therefore the question arises, why did the child tell this story and
was she attempting to protect somebody and iIf so, who?

There 1s evidence to corroborate in a material particular the

statements of the child concerning her father At a later state it will be my

duty as the tnal judge to decide what weight and what inferénces to draw.

There are his unusual actions, behavior and demeanor after the event

occurred  There 1s the very nature of the injury. There 1s evidence of

opportunity  Of course, that 1s not corroboration.
It 15 difficult to comprehend logically how an initial denmial of sexual abuse can
subsequently bolster the circumstantial probability of trustworthiness of a hearsay
diiclosure. In this case, it appears that the initial denial would be better characterized as
circumstantial evidence corroborating the identity of the child abuser as that of the
father '™

In R v Lemky (1992),™" Justice Hinds of the British Columbia Court of Appeal
found that the inclusion of the murder victim's hearsay statements in the Agreed Statement
of Facts enhanced the "reliability” of the hearsay evidence. It is evident, however. that
in referring to the hearsay declaration in the Agreed Statement of Facts, the Defence

Counscl was merely conceding that the statements were, in fact, made and not conceding

as to their truth or reliability.

4. Does the "Reliability" Standard Vary?
As discussed in our analysis of the "necessity” principle, it appears that the
"necessity” standard will be reduced or qualified where the inherent reliability of the
hearsay evidence is of a superior quality. However, does the requisite "reliability”

199. 1t must be kept in mind that i was abundantly clear from the medical evidence that this child
had been sexually abused by someone. In this case, it was more an issuc of establishing whe was the
abuser.

200. [1992] B.CJ. Ne. 1784 (B.C.C.A).
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measure fluctuate at all in response o who s tendening the hearsan . whether a s
inculpatory or exculpatory evidence, or any other circumstances”  here appears (o be no
support in the case law for a different “rehabihin” standard for imculpators hearsn
evidence tendered by the Crown versus exculpatony hearsayv evidence tendered by the
accused ™' However, one appellate court has appeared to have apphied a iclaved
"reliabihity” standard with respect to exculpatory hearsay evidence o particulin ~et of
circumsiances, solely on the basis of fairness 1o the accused  Another appellate court has
suggested that the availlability of the declarant to be cross-exammned night also be

circumstance which affects the "reliability” measure

a. Where Fairness Dictates, Diminished Reliability Standard
Required.

In R v. Miller (1991).”" at the trial of the accused for murder, the Crown was
permitted to adduce statements made by the deceased in a telephone conversanon
indicating her state of mind to negative the defence's suggestion of swaide  The recipient-
witness who received the telephone call testified that the deceased spoke of intending to
go to a nightclub that night with a friend, and later in the conversation told the reciprent-
witness that a friend had just left the apartment. The trial judge adnmtted the entire
conversation, but instructed the jury that it was not admissible for the truth of its contents,
rather, it was evidence from which the jury could infer the deceased's state of mind  The
defence wished to admit the statement for the truth of its contents, as it corroborated the
accused's statement to the police that he had left the apartment prior to the deceased's
death.

The Ontario Court of Appeal began with a brief summary of the "flexible
approach” to the admission of hearsay set out by the Supreme Court in Khan  After
reviewing the principles found there, the Court held that the admission of this hearsay

satisfied the "reasonably necessary” test. Turning its attention to the "rehiability”™ 1ssue,

201.  See Finta, supra nete 31 at 203.
202. 68 C.C.C. (3d) 517 (Omt. C.A.) [hereinafer Miller|.
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the Court noted that circumstances in this case were different from those present in

KNhan

Here, it 1s the accused, rather than the Crown, who wishes the
hearsay evidence in question to be admitted Its not only in his interest to
allow admission of this evidence, but 1ts admission_also balances the
admission of hearsay evidence at the behest of the Crown to show the
frame of mind of the deceased.. . In balancing the interests of a fair inal
for both the Crown and the accused. it seems inappropriaic to admit
evidence of hearsay utterances by the deceased which were of assistance
to the Crown n showing the deceased's frame of mind but to reject
evidence of utterances made in the same telephone conversation which
could be of assistance to the accused. [Emphasis added ]

Specifically addressing the "reliability” of this evidence, the Court then found as

follows. ™

The Crown argues that hearsay evidence which does not fall within
an established exception to the hearsay rule 1s presumptively unreliable and
inadmissible, and that only in cases where the courts have recognized a
"peculiar stamp of reliabilily“ should hearsay evidence be admitted for tts
truth At mimimum, it is argued, there must be _an evidentiary foundation
which establishes that the declarant is particularly worth af‘__ellef' Thg
may be so, but in this case, where other ewﬂ_cnce was admitte the
interest of the accused, it b becomes im for the fanmgs__gf the mal
and to allow the use mn

ds_ec,emd; Many “other statements made by her in her telephone
conversation with Stehr were supported by other evidence, indicating that
at least a major portion of what she said to Stehr was reliable. We are of
the view that, given the importance of this evidence to the accused, and
given the relaxation of the hearsay rule by the Supreme Court of Canada
where the evidence favours the position of the Crown, it is at least as
important to look at the questions of necessity and reliability of the hearsay
evidence when it is favourable to the accused. [Emphasis added.]

We have already commented as to the circumstantial guarantee of trustworthiness

which results from the fact that incidental portions of the declarant's declaration proved

203. 7bid. at S34.
204.  /bid. at 838
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to be true In |Ighl of the Court's prior analvsis, s probable that the Comt of Appeal

was not overly persuaded by the persuasive ment of this factor as it relates o "relabihiny*
Clearly. the Court allowed the admission of this hearsiny e udence primvanly o compensate
for the fact that the Crown has tendered mculpatory hearsas evidence from the same
conversation  Recogmzing that the accused has lost the opportanits 10 cross cuamine the
deceased declarant 1t was only farr ™ that he should be able to make use of the contents

of the same conversation

b. Deceased vs. Available Declarant

The question as to whether or not the fact that the declatant o dead affecrs the

"rehiability” standard has been raised by one Canadian court  However the gquestion s
not answered there In R v. Chahley,™ Justice Wood, wnting: for the Briish Columbia

Court of Appeal, makes the following comments at the conclusion of the section of the
Judgment dealing with the "reliability” of the hearsay

In both Chamber and Williams the declarant was stll alive at the time of
tnal, and the declarations in question had not been made under
circumstances which met all three of the trustworthiness tests enunciated
by Jessel M R in Sugden v. Lord St Leonards  From what Mcl.achhn )
said in the Khan case, 1t seems that different considerations may atfect the
trustworthiness of hearsay declarations when they are tendered in evidence
while the declarant is alive and potenuially avalable 1o be called as a
witness. Just what those considerations will be, and in partcular, how
they can be addressed without invading the function of the jury with
respect to matters of "weight", are problems that must be addiessed in hipght

205. The "fairnens” discussed here Is distinct from the third principic, "fairncss te the accuvwed”™,
set out in Khan and discussed in the fallowing section. The third principle allsws the court, after
finding that the twin criteria have been satisfied, (e attach conditions te admissien of the hearsay or
te exclude its admission. Thus, the third principle cuts back on the admission of hearvay pursunat
te Khan. The falrness discussed here permits the court te admit hearway which may ant fully satisfy
both the twin criteria.

206. Chabley, supra note 32.

207.  /bid. at 213.



- 193 -

But those problems do not exist in this case. Here the declarant 1s
dead, and 1 am satsfied that the disputed declarations were made under
circumstances which meet the trustworthiness tests enunciated by Jessel
MR in Sugden v Lord St. Leonards  That being so, | conclude they
were admisstble as an exception to the hearsay rule
The statements in Khan respecting the “different consideraiions” affecting the
trustworthiness, to which Justice Wood refers, relate to the trial judges' discretion to
impose conditions on the admissibility of hearsay. Justice McLachlin notes that, in the
interest of safeguarding the nghts of the accused, the tnal judge may permut cross-
cexamination of the child-declarant as a condition of admissibility of the hearsay.
Arguably, however, Justice McLachiin may not have been suggesting that a different
“rehability” standard exists where the child-declarant is available for cross-examination.
If the declarant 1s available for cross-examination, then obviously the "necessity" for the
admission of the child's hearsay « not based on the potential of psychological harm
resulting to the child by being required to give viva voce evidence. If the trial judge does
permit the accused to cross-examine the child, it is more likely that the original
"necessity” for the hearsay evidence is caused by the child's inability to remember the
events clearly or that he or she is too young to be a competent witness. As no harm
would result by allowing cross-examination in these circumstances, then why would the
court not allow the accused to exploit this highly valued fact-finding tool? While the
Khan principles go a long way to compensating the accused for the lost opportunity to
contemporaneously cross-examine the declarant, they make no claim to be a perfect
replacement for cross-examination. Cross-examination can sometimes disclose unusual

facts or circumstances which no one could anticipate the witness would know or disclose.

the hearsay evidence. rather, it reflects the court's intent to give the accused every

possible opportunity 10 mount a full and complete defence.
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It 1s also worthy of note that Justice McLachlin collapses the three tests of
"rehability” principle  She makes no distinction between the appheation of the principle
to the facts in Sugden, where the declarant was dead, and to the facts in Khan, where the
declarant was alive but deemed incompetent to give evadence It appears 10 be the same
principle apphed in either case.

C. Fairness to the Accused and Procedural Issues

1. Fairness to the Accused: Khan's Third Principle

An analysis of Justice McLachhin's decision in Ahan sugg2sts the existence of a
third principle overlaying the twin criteria of "necessity” and "rehability” fairness to the
accused.”™ After concluding that the evidence tendered in Khan satsfied both twin
have regard to the need to safeguard the interests of the accused” ' Justice Mcl.achlin
then suggests that there may be circumstances where it is "possible and fair" for the tnal
judge to permit cross-examination of the child-declarant as a condition of adnmussibility
of the hearsay *'' She emphasizes this "faimess to the accused” principle agan in the her
conclusion:*'*

I conclude that hearsay evidence of a child's statement on crimes
committed aguinst the child should be received, provided that the
guarantees of necessity and reliability are met, subject 1o such safeguards

208. See Khun, supra note 1 at 101.
209.  This is distinct frem the right to a fair trial, as protected under s, 11(d) of the Charter. The
admission of hearsay evidence which satisfles both the twin criteria of “accensity” and “reliability”
dees not vielate this right. See Laramee, supra aote T8 at (4th) 277 at 31 1:

For the purpese of this case, the limits of the principic need not be defincd. Well

g to prisen, an sut-sf-court ihl:—ﬂl by a witness can saly be admiticd e preve

the truth of what the withess sald If the twin guaranices of aecessity and refiability

are met.
210.  Khan, suprs nete 1 ut 105,
211, Ibid

212. Jbid « 121



- 195 -

as the judge may consider necessary and subject always to considerations
affecting the weight that should be accorded (o such evidence

Numerous courts have since further explained and elucidated this principle. primanly
through their application of the principle to the facts in the case before them "

One of the earliest cases to consider the "fairness to the accused” of admitting the
hearsay evidence 1s Miller " This decision of the Ontario Court of Appeal has already
been discussed at length in the previous section entitled "Where Fairness Dictates,
Dimnished Rehabihty Standard Required”.  In that case, notions of fairness to the
accused dictated that the Court pernit the accused to make use of the same hearsay

statement for the truth of its contents which was being relied upon by the Crown to

critenia ™" All other courts have discussed "fairness to the accused” as a principle which

213.  Nete Chicf Justice Lamer's decision in Swith, supra nete 3 provides no further clarification
as to the nature of the principle. The enly reference te anything rescmbling "fairness to the accused”
occurs in his conclusion in the part of the judgement dealing with the admissibility of the hearsay:
|Swmith, supra nete 3 at 937}

Te conclude, as this Court has made clear in its decisions in Ares v. Venner, supra,

and R. v. Khan, supre, the appreach that excludes hearsay evidence, even when

highly prebative, out of the fear that the tricr of fact will net understand how (e deal

with such cvidence, is ne longer apprepriate. In my opinion, hearsay evidence of

statcments made by persons whe are net available to give evidence at trial cught

geacrally (o be admissible, where the circumstances ander which the statements were

made satisfy the criteria of necessity and reliability set out in Khan, and subject te

s L L . - 1 9E_TI IRERET WS i 1ald

sed- [Emphasis added.|

218.  Miller, supra mete 202.

218, P.K. McWilliams in Conadien Criminal Evidence, 3rd ¢d. (Aurera, Out.: Canada Law Beek,
1992) at 8-12, characterizes Miller as merely an exampie of the courts’ genernl readiness to relax
cvidential rules in the interest of maintaining fairness in the adversarial trial precess:

In Miller, the prosecution tendered a statement of the deceased to shew her state of

mind. The appellate court everruled the ruling at irial that a further portion of the

same statement that someone had just left was inadmissible as proef of the *ruth.

If one portion of a statement is accepied as sufficiently relevant and yeliable it ks

wafair te reject anether portion.
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bars the admisston of hearsay or that permmts the tnal judge to attach conditions to the
admissibility of hearsay evidence which mught otherwise sausty the twin critena

The Ontano Court of Appeal. in inta.”" 1s one of the first courts to espouse and
explain the nature of the "fairness to the accused” principle  After reviewing Mre Justiee
Ritchie's decision in K v Lucicr,' which found that 1t would be untair to admit

inculpatory hearsay evidence pursuant to the declarations against penal mterest hearsay

R 3

exception, Justice Doherty states

In our view, the same unfarness would exist i thas case f the
Dallos evidence could be called by the prosecution  The evidence of
Dallos 1s sufficiently rehable to justify 1ts admission as an exception to the
hearsay rule on behalf of the accused It dealt  relatvely
comtemporaneously with an event which took place 46 years ago and
which the declarant, since deceased, had a umque opportunity to observe
The statements were given on a solemn judicial or guasi-yudicial occasion
by a person who appeared to be opposed to the interest of the party now
desirous of having the evidence tendered Yet 1t would be unfair and
oppressive for_the state to prosecute an_accused today with the assistance
of evidence, however reliable, which_has been in existence for some 46
years and which the accused was not given the opportumty to challenge

Thus. the Crown would be precluded from tendering this evidence or making use of any
inculpatory elements contained in it, despite its having satisfied the “"necessity” and
"reliability” principles.

It does not appear that unfairness in admitting this evidence was solely a result of
the lengthy passage of time from the alleged incident and making of the hearsay statement
to the trial of the accused. Rather, the Court appeared to be somewhat crincal of the
Crown's failure to lay charges and bring the matter to trial sooner  After all, this evidence

had been in existence and available for 46 years before the Crown attempted to admit the

Thus, arguably, the reference te "fairness” in this case does not relate the "fairness to the sccuned”
principle frem Khan.

216. Finta, supra nete 31.
217.  [1982] t S.C.R. 28, 65 C.C.C. (24) 180,132 D.L.R. (34) 244.
218.  Fimta, supra note 31 at 203,
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hearsay evidence in any proceeding This raises the possibility that the Court may have
been willing 1o admit the inculpatory hearsay evidence had the accused been somehow
responsible for the gross delay in bringing this matter to tnal.

Not only does the Crown's failure to bring a matter to trial in a timely manner
cause unfaimess to the accused, but if the police or investigating officials simply cease
to inquire beyond the hearsay declaration and fail to explore further for the existence of
corroborating evidence which might support or discredit the truth of its contents, this may
also result in unfairness to the accused. This is especially so when, on the face of the
hearsay declaration, it suggesis the possible existence of other corroborative evidence.
monoxide poisoning.  The accused was chareed with her murder. The son of the victim
had later demonstrated to his father how he had seen the accused syphon off gasoline
from one vehicle into another in the garage. At the trial, the child could not recall having
demonstrated this or having originally observed it. The Crown sought to tender the
father's evidence of the demonstration. Justice Thomas, for the Ontario Court of Justice
(General Division), rejected the admission of this evidence on the following basis: ™

There 1s no doubt, in my respectful view, from the judgement of
the Supreme Court of Canada in R. v. Khan that faimess to the accused is
of vital consideration. The accused is charged with homicide. It is
alleged that he murdered this woman. Obviously the liberty of the subject
i1s at stake. There must be an underlying need for a perception of faimess.
Hearsay evidence, after all, is secondary evidence and, in certai
circumstances, may be inherently weak. The evidence tendered is hearsay
by conduct.

As there was evidence contradicting the truth of the hearsay's contents, Justice Thomas

found that the evidence was not inherently unreliable '

219.  Maliman, supre nete 137.
220. /bid.

221.  See critique of the use of uarclated evidence contradicting the truth of the contents of the
heariay statement above in discussion of Mr. Justice Kennedy's diseent in Wright, supra note 185,
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However, even f the hearsayv declaration had been made i more rehable
circumstances, the Court appears to have been verv reluctant to admmt this evidence
Justice Thomas was very concermed that the police might have found corroboranng
evidence either supporting or undermining the truth of the contents of the hearsay had
they bothered to take this evidence seriously earl:erin the investigation  Thus, 1in addiion
to the evidence having failed to sausfy the "rehabibity” principle as set out in Ahan, the
court makes the following argument for its refusal o admit this evidence

In addition, as argued by counsel tor the defence, the police seemed
to have not treated this evidence with any degree of sigmficance 1t was
essentially 1gnored.

Accordingly - while it is not mandatory - in the exercise of my
discretion, examining the concept of fairness to the accused. 1 conclude
that 1t would be wrong and improper to_admit this evidence when there
could be confirmatory evidence if certain_steps had been taken to support
the testimony.

As a result, it appears clear from this decision that inaction by the police or authontes
may result in causing unfaimess to the accused if the hearsay i1s admitted

2. Procedural Issues

Certain procedural issues are raised as a result of this new approach to the
admission of hearsay evidence as set out in Khan and Smith. For example, how does the
party-litigant tendering the hearsay evidence establish on the voir dire that the "necessity ™
and "reliability” principles have been satisfied? Must they call the recipient-witness and
other witnesses with knowledge about the circumstances surrounding the making of the
declaration to give evidence in-chief at the voir dire, or can counsel merely provide the
trial judge with an overview of the witnesses' prospective evidence, thus saving the
witnesses from having to give evidence twice - once at the voir dirc and once again
before the jury? What is the effect of agreements between counsel as to the admissibility

of the hearsay or conceding as to the presence and satisfaction of one of the twin criteria”?

222. Makimen, supra nete 137.
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Does a party’s falure to object to the admission of hearsay evidence preclude the party
from later raising the 1ssue on appeal? Is there an obligation on the party tendering the

hearsay evidence to give opposing counsel advanced notice of its intent to admit this
following section

a) The Voir Dire: Necessity for Viva Voce Evidence?

recipient-witness and other witnesses be called to give viva voce evidence on the voir dire
as to the contents of the declaration and the surrounding circumstances?” Must they
submit to cross-examination? Is it sufficient for counsel to have the statement or outline
of the prospective witnesses' evidence read in, and then make the witness available for
cross-examination if the opposing party so desires” The Supreme Court of Canada in
Khan does not specify the manner in which the questions of "necessity” or "reliability"
should be assessed in any given case. However, Jusiice McLachlin found that the
"matters relevant to reliability will vary with the child and with the circumstances, and
are best left to the trial judge" "' As a result, some couits have inferred from this that
1t 1s for the tnal judge to determine what should be the proper procedure in any given
case, depending on the particular circumstances. So argued Justice Fedak of the Ontario
Court of Justice (General Division), in R. v. D. (GG.N.) (1991).7** The Learned Justice then
exercised this discretion to permit counsel to outline the prospective evidence so that the
Court could determine whether the "necessity” and "reliability” principles had been

satisfied. " In the circumstances of the case, the Court found that it was an inefficient

223.  Khan, supra nete 1 at 105,
224. (1991] O.J. Ne. 239.

228.  The Court quetes lengthy passage frem R. v. Diewrich (1970), 1 C.C.C. (2d) 49 at 62, where
Chief Justice Gale shuns wnnecessary voir dires in which the evidence is presented in the absence of
the jury, thus prelonging the trial and breaking continuity of the trial. Gale, C.J.0., faveurs a voir
dire in which an eutline of the prespective evidence is gives to the judge from which ke or she then
rules as to its admissibilicy.
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use of i's nme to have the witnesses give evidence both in-chiet” at the vour dire and then
again before the jury =" The Ontano Court of Appeal. however, while agreciny with
the lack of guidance on the issue from the Supreme Court of Canada, did not agree that

the trial judge had this broad a discretion *' While concurnng with Justice Fedak's

ultimate assessment of "necessity” and "rehability”, the Court held that procedure adopted
by the tnal judge n this case "ought to be discouraged” Justice Wealer, for the Court,
set out the proper procedure as follows "

In the ordinary course, in a vorr dire before a judge conducting a trial
without a jury, the evidence of the witness 15 given in-chiet and the
witness 1s then cross-examined. If the evidence 15 ruled admissible, an
application is made by the proponent of the evidence to have the evidence
given on the voir dire read in at tnal, and, if consent s given, this is done
The effect of the procedure adopted in this case was to lengthen the tnal
and to subject the witnesses to a second cross-examination It also carried
with it the risk that any significant difference from the summary m the
testimony of the witnesses in their evidence in-chief would result in the
judge having to reconsider his ruling as to the admissibiity of the
statements.

Additional support for this conclusion is found in the British Columbia Court of Appeal
decision in Chahley, involving a jury trial.™"” In that case, Jusice Wood was of the
opinion that;""

The proper procedure to follow when evidence of this sort 15 tendered 1s
for the trial judge to conduct a voir dirc in which these 1ssues can be
tested under the microscope of cross-examination. ... [i|n most cases it
would, I think, be impossible for the court to be satisfied that the threshold
tests established in Khan have been met without the advantage of explonng

illy, with the witness through whose mouth the declarations are offered,
ircumstances under which they were made

226. The sccused was found guilty, by judge alone, on count 2, and guilty en count 1, by jury.
217.  G.N.D., supra mete 101,

219.  Chahley, supra nete 32.

200.  Ibid mt 211.
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Thus, 1t appears settled that the recipient-witness and any witnesses with evidence of the
circumstances surrounding the making of the declaration must give viva voce evidence
and submit to cross-examination at the voir dire. Cross-examination ensures that the
party opposing the admission of the evidence has a full opportunity to explore and reveal
to the court factors which may be relevant in its determination of whether the twin critena
are satisfied

However. Justice Fedak's efficiency arguments certainly have persuasive force in
cases involving a judge and jury, which appeasis to have been the case in R v. D.(G.N ).
The testimony of the witnesses on the voir dire could not be read in as this would prevent
the trier of fact from observing the demeanor of the witnesses to assess their credibility.
Thus, Justice Weiler is wrong in having suggested that this procedure unnecessarily
lengthened the trial in that case. In addition, Justice Fedak's procedure diminishes the nsk
that the trial judge will take the credibility of the recipient-witness into consideration
when making the assessment as to "necessity” and "reliability” of the hearsay evidence.
As discussed earlier, the credibility of the recipient-witness is not relevant to this

inquiry "

231.  See section entitied "Recipient-Witness' Credibility: An Errencous "Rellability” Facter” for
discuselon as to impropriety of considering witness credibility In determining "reliability” facter.
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b) Agreements, Admissions of Fact and Failure to Make Timely

Objection
Can the parties agree to admit hearsav evidence and thus aircunmivent the tnal
Judge's assessment of the satisfaction of the Ahan principles” Though courts penodically
continue to raise this question.” " it appears to be a long-settled principle that the parties
cannot waive exclusionary rules by agreement ' Neither does a party-htigant's falure
to object to the admission of hearsay evidence turn madmissible hearsay evadence into

4

admissible evidence =" It is the duty of the presiding judge to permut only adnmissible

232. Hanns, supra note 11:
On behalf of the appeliant it was argued that the agreement of counsel st trial sught
net to prevent this court setting aside the verdict and srdering » new trial if the
evidence was inadmissible. | do met find it necessary to decide that difficult
question, because in my view the evidence was, in any event, adminible.

233. See R v. Bezanson (1983), 8 C.C.C. (3d) 493 (N.S.5.C. App. Div.), which illustrates the paint

that the parties cannot by agreement waive the excluslenary rules. In that casc, Justice Jones found

as follows:
The defence relicd en the statement given by John Mappicheck to the palice »»
evidence of the facts stated therein. This was admittedly hearsay and should have
been excluded by the trial judge notwithitanding an agreement by counsel that the
statement be admitted. With respect, counscl cannet agree te the admisnion of vuch
evidence. The jury was asked te act on a statement which had net been tented in
any way as te reliability.

234.  Otherwise parties could simply comic to an agreement that the party against whom the
hearsay is tendered will met object. See R. v. Douglas, [1992] B.C.J. No. 98% (B.C .5.C.) (QL), Perry
J., where counsel had reached an agreement to admit hearsay. The Crewn informed the Court it
would neot be ebjecting to the admission of this evidence. The Court found:
Before me, counsel for the appeliant argued that in a situation such av
eccurred here, a hearsay statement, which wauld stherwise be inadmissible, becomes
testimeny of evidential force where its admissibility has not been shjccicd to.

Ne autherity in suppert of their respective positions was cited to me by
ecither counsel.

In my view, in agreement with counsel for the respendent, testimony
which is inadmissible by virtue of a loag-cstablished common law rule of evidence
does net become transformed inte admirsible evidence merely because lis reception
inte evidence is net objected to.

Contravention of the hearsay rule makes evidence inadminiblc. In

Reging v. Tunke (1976) 25 C.C.C. (3d) SI8 (ANa. S.C.) McDonaM, J. said at p. 526:
It is the duty of the presiding Judge to aliow oaly sdmissible evidence o

be heard, and the mere fact that counsel for the accused has falied to ohject to
the evidence, whether the fallure is due to mistake or otherwise cannet relieve the
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reheve the Judge of this duty "'

However, while the parties may not take the ultimate decision as to admissibility
away from the tnal judge, they can greatly enhance the probability that the court will
admit the tendered hearsay evidence. It appears that the party against whom the hearsay
evidence 1s tendered may concede that one or both of the twin criteria is made out on the
facts ‘T'nal judges have then been willing to accept that the principle 15 sansfied in the
crreumstances of the case without any further inquiry. ™" One court has even found that
the mere incorporation of the hearsay evidence into the Admission of Facts, in and of

itself, was sufficient to satisfy the "reliability” test.”"’

Judge fram his duty or deprive the accused of his right to ebject to the evidence
on :ppul.

cijeﬂ
Netc, hawever, that the failire to shject has in seme circumstances then formed the basis for the
"necesslly” of admitting the hearmny. Sce Johnson, sup.w neic 70, Chipman J.A., dissenting:
The evidence of the victim's date of birth was not sbjecied 1o. The meost
convenient way to establish a perssa’s birth date is by evidence from that person,
a standard of preef which is constantly accepted in our daily lives. In the absence
of an shjcction before the trial jﬁlge aste lhe :d-h;lblllly of lhe ﬂ'l‘rﬂﬂ lﬁe pnlnl

ii new riiiei bﬂiu lth caurt.

lhe !ufil .l’ (:hlzf L-ﬁer‘ ghe lleerherl-n if Itg s ﬂuibl: delhlthn here.
IE-iinh -ditd.l

eully shiained lf ﬁeﬁ hd béé- a l'lﬁciy .bjeﬂb-.
234, R. v. Tunke (1976) 25 C.C.C. (34) 518 at 526 (Alta. 5.C.).

236.  Sec Children's Aid Seciety of Metropolisan Toreme v. L.M., (1992] OJ. Ne. 1097 (Out. Ct.
Justice, Prov. Div.) (QL), where the "necessity” branch of Khan was conceded by all partiesr.

237. R v. Lemiy, [1992] B.C.J. Ne. 1784) (B.C.C.A.), Hinds J.A.:
|Para. 25) In this case there was a domestic homicide. Declarations of Michelie
Commin: made shortly before her death concerning her relationship with the
appciiant revealed ber state of mind and they were relevant to the metive for the
m:;;hﬁbyﬁe(?m h-ymm“ﬂ:mrgek-eﬂhh
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¢) Notice Requirements

R v Caplene (1993) ™ raises an interesting question respecting notice of a party's
intention to admit hearsay evidence pursuant to the Khan Smith framework  As of vet,
no cases applying this new approach have required that any advanced notice be given 1o
the opposing party of an intention to introduce hearsay evidence at the tnal  The Judge
in Capletre admitted the evidence as it satusfied both the "necessity” and “rehiabwliy”
principles. However, the court document sought to be entered clearly fell within the
ambit of ss. 23 and 28 of the (' /2.4 " The evidence had faled 10 meet the requirenients
of these statutory provisions.

One of the statutory requirements had been that advance notice of the party's
intention to tender the evidence must be given to opposing counsel The Crown had
failed to do this. The Court acknowledged this, but found that no such advanced nonce
was required under the Khan Smith framework However, as discussed later in this
chapter, by admitting this evidence the court completely circumvented the statutory intent
of the provision in the ("./:A. Parliament must have considered 1t necessary to
adequately safeguard the rights of both party-litigants to require that advanced notice be

given before any use be made of such evidence. The Court ignored this

Hewever, the relevance te "rellability” of these statements being in an Admission av te Facts s
dublous at best. The Defence was lkely merely admitting that the statcments were made, as alieged,
net admitting te the truth of their conlents.

238.  Capletie, supra mete 65.

ng c:gd‘jj n!SiCi !H,S| £ gi:sl



IV. CRITIQUE OF FRAMEWORK

Throughout the above analysis of Khan and Smith, and of the lower courts’
application of the principles set out by the Supreme Court of Canada in those cases, a
mynad of concerns and cnticisms have been raised and directed at this new framework.
With respect to the “"necessity” pninciple, the vahdity of Chief Justice Lamer's
pronouncement that "necessity” does not mean "necessary to the prosecution's case" has
been greatly undermined by the judiciary's application of the "necessity” principle. It is
apparent, in several instances, that the admission of the hearsay evidence added nothing
A further objection related to the placement of the burden on the accused to explore in
cross-examination whether other possible sources of admissible evidence exist. This
placement of burden does not acknowledge the imbalance between the state and the
accused respecting information as to the conduct of the investigation and to details
regarding possible sources of evidence. Finally, the relaxation of the "necessity" principle
in some circumstances, such that mere inconvenience in the obtainment of other
admissible evidence satisfies the pninciple, strips the Khan framework of its dual-
principled approach. This emasculation of the "necessity" component completely ignores
the importance and utility of cross-examination by the accused in testing the Crown's
case.

With respect to the "reliability” principle, the trial judge's discretion, just short of
unlimited, to determine which matters are relevant to “reliability” raises numerous
concems. These concemns do not only relate to the rights of the accused. This broad
discretion may permit the banished "recent complaint™ doctrine to make its way back into
criminal tnial process in assessing the "reliability” of the child-complainant's hearsay
disclosure. Additionally, "common sense and experience” varies widely from courtroom
to courtroom, promoting inconsistency in the application of the "reliability" principle. It
also appears that a number of courts, including the Supreme Court in Khan, have lost
sight of what is the chief purpose underlying the existence of the "reliability" principle.
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As Chief Justice Lamer states. the prninciple exists 10 "substantnally negate” apprehensions
as to the existence of any of the testimonial dangers which would norntallv be checked
by cross-examination. However, many factors considered to be relevant i this
assessment are not logically connected to this stated purpose Corroborative evidenge, tor
example, 1s relevant to whether or not the offence took place as alleged. and 15 taken into
consideration and given its appropriate weight by the tner-of-fact n the ulumate
determination as to guilt or innocence The existence of corroborative evidence does not
negate the possibility of any of the testmomal danpers operating at the ume the
declaration was made. As a result, it should not be relevant o the determinanon of
admissibility of hearsay. Also, 1t appears that the credibility of the recipient-witness may
sometimes work its way into the court's consideration of whether or not the "rehabiliy”
principle is satisfied on the facts. The focus of the Inquiry is not on the recipicnt-witness,
as this person is available in court to give viva voce evidence and to be cross-examined
Finally, in some cases the courts have failed to place the appropnate burden of proot on
the party tendering the hearsay evidence. Instead of reviewing the circumstances to
determine whether the presence of any testimonial dangers 1s "substantially negated”, the
courts have been satisfied when there 1s merely "nothing 1o indicate” that the declarant
was being untruthful.

In the following section. we expand on several of these concerns and crihcisms
directed at the Khan/Smuh framework, and address others which have not yet heen

discussed.

A. "Common Sense and Experience”: The Problem of the Arm-Chair
Psychologist

One of the concerns respecting several of the ancient hearsay exceptions discussed
in Chapter Three, is the validity of some of the assumptions, based on 18th and 19th

century "common sense and experience”, as to when people are more or less hkely to tell
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the truth  As Wemnberg demonstrates,”’ judges in the twenieth century are no less
immune than their predecessors to applying their anecdotal expenence to formulate
presumptions and inferences which may be of dubious vahidity. However, todav we take
some solace in the fact that courts of appellate yurisdiction will scrutinize the logic and
reasoning cmployed by the tnial judge, 1denuty any unaccepiable inferences or
assumptions, and send the matter back to be reconsidered using the appropriate analysis
Unfortunately, the "new approach” to the admission of hearsay does little to promote an
orgamzed and structured analysis of the assessment of "rehiability” such that inferances
or assumptions made by the tnal judge are express and apparent

A tnal judge constantly utilizes logic and reason in making factual inferences and
in coming to conclusions of both law and fact Undoubtedly. the court relies upon its
"common sense and experience” 1n doing so. However, unless a court articulates its
analysis in reaching these conclusions, stating the assumptions relied upon and inferences
drawn, appellate review is greatly inhibited "' With respect to satisfying the “reliability”
test set out in Khan, tnial judges often do little more than review the factual circumstances
of the case and state that the hearsay's "reliability” 1s made out on the facts. Often it is
ambiguous what logical relevance the courts are drawing from these factors.**

As we have seen, the "common sense and experience” which each judge brings
to the "rehiability” assessment varies greatly from courtroom to courtroom. Not only does
this cause misgivings as to the consistency in application of the "reliability” principle, but

it also raises a concerns that the trial judge might bring unacceptable biases and prejudices

240, Sce Weinberg, supra mete 16, where court considered as a facter in determining reliability of
a hearsay statement that a sibling is unlikely te accuse anether sibling of a serious sffence in frent
of thelr mother.

241.  This is mat the case waless the verdict is patently unsuppertable on the facts.

242.  Sec e.g. Khan, supru wete 1, where Justice McLachlin dees not explain the logical relevance
of many of the factors she considers there. See discussion abeve consideration of Khan under heading
“'Reliability’ Principie”. Sec alse GN.D., supra nete 181, discussed under the beading "Sponiancity
of Declaration and Close Prosimity of Complaint to Alleged Assault”. It is unciear in that jadgment
the relevance of the fact that it was a shert peried of time between the alleged assault and the
disclesure.
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to the "rehabihity” assessment It is apparent that some assumptions made by courts,

based primanly on the tnal judges' anecdotal expenence, are not bome out by

operative in the mind of the judge. hidden from appellant review. thev are particularly
dangerous If this "new approach” was 1o provide a clearer and more structured
framework, it would more likely expose any improper inferences or assumptions made by

the tnal judge

B. "Necessity" of Hearsay and Balancing Societal Interests;: Why the Charrer

Analysis?.

In R v. W (1990),”"" ruling on a voir dirc as to the admissibility of a hearsay
disclosure made by a three and a half year old complainant to her twelve-year-old sister,
the Court made some peculiar comments respecting the “necessity” principle  After
emphasizing that Justice McLachlin was "alert (o the i1ssue of protecting the nterests of
the accused",™ the Court stated **’

I believe that an application of the test in Khan involves a court in

prosecutions of alleged sexual assaults involving child vicims, aganst the
individual's right to a fair tnial.

243.  Sec R.v I1.8.,[1993) O.J. No. 153 (Ont. Ct. Just. (Prov. Div.)) (QL), where the court assumed
that every "bright litthe” three-year-old normally makes some disclosure as to seawal abuse to a
family member relatively seon after it has eccurred.

244.  Fer example, requiring that the trial judge put his or her mind to the presence of
clrcumstances which negate the pousibility of each and every testimonial danger, then relating the
relevance of each facter considered to the specific testimenial danger it addresses would do much to
expese improper inferences, See discussion under heading "Spontancity of Declaration and Clese
Preximity of Complaint te ANeged Assault™. It would be improper te conslder the close preximity

of the disclosure to the alleged assault with respect te witness veracity, but it may be a proper
consideration in relation te a witness' ability te accurately recall the events.

245. 1 C.R. (4th) 204 (Ont. Ct. Just. (Prev. Div.)).

246. /bid. at 209.

247.  Idid. at 210.
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In my view, a court must be very vigilant where the Crown seeks

to have a ruling of this nature made at the beginning of the case, in

crcumstances where the child has not (yet) been called to give viva voce

evidence  Notwithstanding great sympathy for children who are required

1o testify on intimate matters, the Court must not lose sight of the wider

picture, 1 e, the balancing act involved 1n the Khan application.

It 1s evident from this passage that, in this court's opinton, admitting hearsay evidence
pursuant to the Khan twin criteria may result in the "individual's right to a fair trial” being
somewhat abrogated, and that this must be balanced against the societal need to admit the
evidence  Interestingly, the phrase "balancing the societal interests” sounds very
reminiscent of a s | analysis, usually performed after an infringement of a right protected
under the Charter™ has been found.

This case, along with numerous others,™" raises concerns that, in circumstances
where there 1s perceived extreme "necessity” for the admission of hearsay evidence, the
courts may reduce the requisite "reliability” threshold. As a result, hearsay evidence of
possibly dubious "reliability” might be admitted, particularly in circumstances where the
accused 1s the only other party possessed with the knowledge of the surrounding
circumstances or the truth of the contents. If the courts are, in fact, admitting hearsay
evidence in which the surrounding circumstances do not "substantially negate” the
existence of each and every testimonial danger, then the accused's right to a fair trial, as
protected under ss. 7 and 11(d) of the Charter. may be abrogated.

The courts appear to take some solace in the fact that if any of the testimonial
dangers are present and operating with respect to the hearsay declaration, all that is

needed is for the accused to take the stand to remedy the untruth or mistake.™™ However,

248.  Charter, supra note 8 1.1:
The Canadisa Charter of Rights and Freedoms guarantces the right and freedoms
set out in ik subject only to such reasemable limits prescribed by law as can be
demeonsirably justified in a free and demecratic seciety.

2". See R. . F“G‘). Supre wnete 81.

288.  This was precisely what was prepesed In R. v. Ferry, (1992] OJ. Ne. 2619 (Ont. Ct. Just.
(Gen. Div.)) (QL), by Justice Clarke:
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as discussed previously in this chapter, this reheves the Crown of the burden of proof and
places the evidential burden on the accused Compelling the accused 1o take the stand
to rebut this evidence offends his nght to a fair tnal, nght 1o silence, the presumption of
innocence and protection against self-incrimination. Thus, both the adnussion of hearsay
evidence not satisfving the full-blown "reliability” test™ and the curauve scheme
redressing possible inaccuracies offend one or all of the following sections of the Charrer
ss. 7. H1(c). 11(d) and 13"

The situation is in no way ameliorated by the fact that the courts, indirectly,

attempt to balance the societal interests of admitting the hearsay evidence agminst the

So far as the criteria of "reliability™ is concermed, it has heen met In that the
circumstances here negate the possibility that the declarant was uniruthful, mistaken,
or had formed a plan te falsify the testimany. Although it can be sald that crom-
cxamination of the wim-:, (mew deceascd wife nf llu! accuscd) h net as -il-lilr I'nr

This case is particularly intcresting as it invelved double-hearsay. The witness-recipient iestified in
court as to what the deceased wife had told her that her hushand had said on the telephone. The
witness-recipient had littic or no knowledge as to surreunding circumstances of the telephone call,
cxcept what littie the deceased declarant had told her. Surely if there is ever a cane of inherently
unreliable evidence being admiticd against the accused, this is it

251.  See Laramee, supra mnete 78.
252. Following is the text of the relevant Charter provisions:
7. Everyene has the right te life, liberty and security of the person and the

right net te be deprived thercef cxcept in accerdance with the principles of
fundamental justice.

11 Any person charged with an offence has the right

(c) not (o be compelied to be a witness in preccedings against that
persen in respect of the sffence;

)] te be presumed innocent uatil proven guilty accerding te law in a
fair and public hearing by an independent and impartisl tribunal;

13. A witncss whe testifics in any preceedings has the right not to have any
incriminating evidence so given used to incriminate that witness in sny other
preceediags, except in a prosecution for perjury or for giving contradictory evidence.
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nghts of the accused The proper place for such an analysis is within the framework of
s | of the Charter Once a Charter breach has been found, the Crown must adduce
evidence to show that the objective of the legislation or societal interest underlying it is

w283

“pressing and substantial 1n a free and democratic society”. The Crown must also
demonstrate that the legislation is rationally connected to meeting this important objective,
that it impairs the accused’s rights as little as possible in achieving this objective, and that
there 15 a proportionality between the effect of the limiting measure and the objective.

Clearly, if the courts are admitting evidence which is not inherently reliable, to address
even an overwhelming societal concem, they are trespassing recklessly into the exclusive

junsdiction of Parliament.

C. The Use of Kharn 1o Circumvent Statutory Intent

Numerous examples exist where, despite having failed to satisfy the admissibility
requirements set out under a statute clearly intended to address such evidence, the courts
have gone ahead and admitted the hearsay evidence pursuant to the Khan Smith
framework Arguably, it may be an improper use of this framework if it enables court
to circumvent the statutory intent of the relevant legislation in these circumstances.

For example, in Caplene (1993),*** at issue was admissibility of a certified copy
of an Order of Prohibition. The document was not admissible under s. 23 of C.EA.
because it was neither an "exemplification” or a copy certified by a judge.”** Clearly, this
section was specifically designed with this type of evidence in mind. However, despite
having failed to meet these requirements, the Court went on to consider admitting the
document pursuant to the twin criteria set out in Khan. The Court was satisfied that the
"necessity” principle was met in the circumstances, as a result of taking judicial notice

of the fact that "it is difficult in many instances” to locate a judge to certify a copy of the

g

283. See gemerally R. v. Oules (1986), 38 C.R. (3d) 97, 14 C.C.C. (3d) 97 (5.C.C.)-
284.  Capletie, suprn note 65.
258. [t was, in fact, signed by a Justice of the Peace.
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Order of Prohibition "™ As the document was obviously a court document, there was,
prima facic, "a very high circumstantial guarantee of rehiability” attached 10 the evidence
Ultimately. the court admitted the document

The difficulty with this decision arises out of the court's taillure to consider the
reasons behind the conditions of admissibility imposed by the statute  Surely Parhament
had some reason for imposing these particular himitations on the admission of such
evidence. One such safeguard, which the Court dechined to attach to the admission of the
evidence pursuant to the Khan principles, was the notice requirements provided under s
28 of the C E. A This section provides that before any copy of a document can be
admitted in evidence under the authority of the listed sections, including s 23, the party
intending to produce the copy shall give advance notice of that intention to other party
of not less than 7 days. The Court in Capletic completely circumvented the statute and
the safeguards imposed by Parliament which are intended to protect the nights of the party
against whom this evidence is tendered.

The question then becomes whether or not Parliament intended these provisions
in the C.E.A. to codify the law relating to the admissibility of court documents” Or were
these sections merely intend:! ‘v supplement the common law, to further facthtate the
admission of such evidence? If it was the former, and Parliament intended this section
to comprehensively address the admission of any such court document, then the Court in
Caplete was perilously close to encroaching on the jurisdiction of Parllament. While a
review of the relevant sections of the (" /- A gives no clear answer to the question of
legislative intent, it nonet’.eless warrants some consideration by the Court Thus, the
Court's use of Khan may not, in these circumstances, be an improper circumvention of

statutory intent.

286.  Caplente, supra mote 6S.
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In two other cases the Courts appeared to employ Khan to effectively get around
legislauve schemes,”™’ though in both cases, the hearsay evidence was ultimately rejected
on the basis that one of the twin cntenia was not satisfied in the circumstances. However,
in one of these cases the relevant sections of the ("./.4. , relating to business records,
makes 1t clear that Parliament intended these provisions to supplement the common law
rule ™ Thus, the Court's use of Khan may not, in these circumstances, be an improper

circumvention of the statutory intent.

D. "Reliability": An Imperfect Substitute For Cross-Examination

In cases involving hearsay evidence the trustworthiness of which is of a superior
quality, Courts have been willing to relax the strictess of the "necessity” principle such
that mere inconvanience of calling a witness with first-hand information satisfies the

"necessity” principle.  However, failing to call such a witness for reasons of mere

2587, In Pilkington, suprea nete 128, the issue on the voir dire was the adwmissibllisy of computer
records. The Crowa asserted that the recerds were kept by a financial institution, therefore, they
were admissible pursuant to 1.29 of the C.E.A. One of the documents failed to meet the requirements
of this section, as it was net a "true” copy. However, that was net the ead of the inquiry:

The initial question is, therefore, whether or net the recerds are admissible parsuant

te the afercmentioncd provision of section 29. But | think it impertant te nete that

the issue of 8 * vissibility does not necessarily stop there as the recent Supreme Court

decision in R. v. Larry Arther Smith |foctnote omitted] has made it clear that the

categerical appreach te the reception of hearsay evidence has now ended.

I8 is therefore logical that the court must now consider the voir dire evidence in the
light of the Smith test if it concludes, the bank recerds te be inadmissible pursuant

te section 29.
The circumstances surreunding the creation of this hearsay evidence did not satisfy the "reliabilicy”

principle, thus the evidence was excluded.

In the second case, R. v. Hawkins, [1993] O.J. No. 1219 (Ont. Ct. Just. (Gen. 2iv.) (QL), Philp
J ., the accused married a witness crucial to the Crown's case. The witness had already given evidence at
the prehiminary inquiry.  The court found that the principle of necessity was satisfied as “the Crown has
provided suflicient proof of the need for Ms. GGraham's testimony at trial in view of her testimonial
incapacity”. The evidence failed on the "reliability” test as Ms. Graham gave conflicting testimony at the

hearsay cvidence pursuant to Khan will undermine the statutory intent of s. 4 of the C.E.A., dealing with
the non-compellability of the accused’s spouse.

258. 2. 30(1) of the C.EA.
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inconvenience demonstrates an over-confidence in the “rehabilitv” principle’s ability to
substitute for cross-examination  Neither Justice Mcl.achhin nor Chief Justice Lamer
make any claims that the “reliability” principle 1s a perfect replacement for cross-
examination. On a not-so-rare occasion, cross-examination will reveal evidence or
disclose factual ¢circumstances which were unbeknownst to all parties, including the party
tendering the witness. Cross-examination might also lead to a course of inquiry which
neither counsel had previously explored While the courts have found it unnecessary for
the party tendering the hearsay to refute every possible imagined scenano which nmight
undermine the "reliability” of the hearsay, they should not be so cavalier as to completely
discard this possibility. This is especially so in the context of a criminal tnial where the
accused's liberty is at stake, and in light of the fact that it causes merely some

inconvenience to a witness to get first-hand information.

E. Presence of Opinion or Subjective Elements in Hearsay Declaration.

Although, there have been no criminal cases to date in which the Crown or the
accused have sought to admit hearsay evidence containing opinion or subjective elements,
it is only matter of time before this issue is raised. How can any assessment of weight
or credibility be given to opinion evidence if the court is unable to establish the basis for
that opinion and whether the hearsay declarant was qualified to give such an opinion”
Unfortunately, if the civil decisions which deal with this issue are any indication of how
the criminal courts will respond, the ability of the accused to meet the Crown's case will
be severely hindered when hearsay evidence containing opinion is tendered.

In the Mastrangelo (Litigation Guardian of) v. Kitncy (1992)," Justice Kovaks
of the Ontario Court of Justice (General Division) considered the admissibility of a
document indicating a chiropractor's diagnosis as 10 a complaint he was treating the

Plaintiff for at the time of the motor vehicle accident. The Defendant, the dniver at fault,

259.  [1992) OJ. Ne. 2932 (QL).
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resisted payment of personal injury damages on the basis that the Plaintiff's injuries were
pre-existing  [n this 12gard, the Defendant submitted an O H.1.P. claims card from the
chiropractor  The chiropractor had since retired, moved to Britsh Columbia and was
unavailable to give evidence at the trial. The claims card had a numbered code which
represented the doctor's diagnosis and the treatment for which he sought payment. With
respect to the admission of this hearsay evidence pursuant to the Khan principles, the
court stated as follows. ™

It is not disputed that the recorded diagnosis made by the
chiropractor by the means of the diagnostic code is hearsay and is an
opinion.

Court of Canada made an exception to the hearsay rule at common law (as
does section 35 of the kvidence Act). The Court accepted the dissenting

opinions in Myers v. Director of Public Prosecutions [citation omitted] and
the test there applied to admit hearsay.

[The Court paraphrases four tests set out by Jessel M.R. and reduced by
Madame Justice McLachlin into two tests.]

I am satisfied in this case that those tests have been met on the
facts outlined. A chiropractor's records are destroyed. He is a
disinterested person and made the record about a month before the cause
of action arose ... and he had a peculiar means of knowledge. | am also
With respect to the fact that the diagnosis contained in the hearsay evidence is primanly
the opinion of expert who is not before the Court, Justice Kovaks draws attention to the

fact that the evidence tendered in Ares v. Venner contained subjective elements:*"'

261. Ihid
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Historically the courts rejected hearsay evidence because 1t was
evidence not subject to cross-examination. That 1s parucularly true of
opinion evidence and subjective impressions of a witness However, in
Ares v. Venner and in R. v. Khan the admissibility was not based on the
failure of the defendant to be able to cross-examine (See particularly X
v. Khan at page 14))

However, this court completely loses sight of the fact that the nurses were
available to be cross-examined n Ares, had the Defendant wished to do so *° Also, the
subjective element contained in the hearsay evidence in Ares v Femner related 1o
description of the Plaintiff's toes as "blue” or "bluish”, hardly in the same category of a
diagnosis regarding a neck injury . The nurses qualifications to identify toes as "blue”
or "bluish” would certainly not be a live issue. In addition, the fact that wn Ahan the
hearsay's "admissibility was not based un the failure of the defendant to be able 1o cross-
examine” was irrelevant to this case. There was no opinion or subjective clement

contained in the child's out-of-court statement in Khan.

262, Madame Justice McLachlin was wreng in this regard. The decivion of the courts below In

from the trial judge’s decislon that hese nurves were present in the courfresm.



A. Khan: Overlaying and Retrenching Firmly-Rooted Common Law Hearsay

Exceptions.

Some authority already exists to support the argument that existing common law
hearsa'y exc;epliﬁns have been cut back such that they must operate within the confines
hearsay, the Supreme Court used very broad la‘,nguage in stating its principles.”™ A
number of courts have taken the genera!ity of these statements as an indication that the
exception 10 the hearsay rule.

In R v. Lemky (1992),* Justice Hinds of the British Columbia Court of Appeal
considered the admissibility of numerous declarations made by a murder victim shortly
before her death. The necessity for the admission of the hearsay statements related to

establishing the nature of the victim's relationship with the appellant and her state of mind

263.  Seme courts had begun Nmiting or circumscribing apphication of certain exceptions prier te
v. A(R) (1999), 58 C.C.C. (3d) 334 (Out. H.CJ.), where Deoherty J. looked for circumstantial
guaranices of trustwerthiness with regards fo a staie of micd asscrtion. After an extensive review
of Canadian and Amecrican case law, be superimposed an sverriding discretion te exclude evidence
otherwise admissible to show the state of mind of the deceased declarant (or statement of intention)
if there was ne such guaranter of reliability.

264.  See Smich, supra 3 at 933:

This Court's declsion in Khan, therefore, ﬂpl'ld sa end to lie old :-hgprhl
mnnihhdnhlhl.fhmy ece is mew admissible o

m (Emphasis -ﬁﬂl-l

And again, ibid at 937.
mpu-dl. v, Ki.n.mlhqprnﬂ that cxchudes mmgum.ﬂnm
highly probative, out of the fear that the irier of fact will net understand bew to deal

uhrnﬁnﬂnﬂ n.-n-..nppnpm-. hiy.pﬁhlihw

ﬁeﬁdﬁﬂﬁ:ﬂhﬂhhﬁlhﬁbiﬂhﬁﬁﬂﬂﬂﬁﬁpﬂhﬂu
value ls olight, and undue projudice might resalt to the accused. [Emphasihs added.)

265,  [1992] RCJ. Ne. 1784 (R.C.C.A.) (QL) [hereinafier Lemity).
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at a time just prior to her death ™ Instead of simply determining whether or not these
assertions satisfied the pre-conditions of the "state of mind” exception, the court assessed
whether or not the twin criteria of "necessity” and “reliability” were satstied in the

circumstances: "’

(Para. 24] Upon consideration of the foregoing authorities | conclude
that the state of mind of the victim as regards the relationship with a
domestic partner can be relevant to the presence and absence of motive
and a declaration made by the deceased shortly before death may be
admissible if it_meets the test of necessity and rehiability [Emphasix
added.]

It is evident in the case that all the requisite conditions for admissibility pursuant to the
existing common law "state of mind” exception were satisfied. Why would the Court go

any further unless it felt that it was compelled to ensure that the circumstances also

On an appeal of a murder conviction, the Manitoba Court of Appeal in R v. Jack
(1992)**" considered the admissibility of certain written statements made by the victim just
prior to her disappearance, indicating her state of mind and future intentions  As there
was no body found, the Defence had attempted to raise a doubt as to whether the wife
had died or, in fact, run away, abandoning her children and family. The hearsay evidence
consisted of letters and cards the victim had written just previous to her disappearance
The contents of many of these letters and cards undermined the Defence's hypothesis that
the woman had run away.

The declarations contained in these letters and cards clearly fit within the "state
of mind” hearsay exception as it existed at common law. However, once again, another
court of appellate jurisdiction felt compelled to test the "necessity” and "reliability® of the
hearsay evidence before allowing its admission. Chief Justice Scott stated:

266. Beth were relevant to the metive for the killing, as alicged by the Crewn.
267.  Lemikty, supra note 178.
268. 70 C.C.C. (34) 67 (Maa. C.A.).

2169. Ihd. at 3.
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in my opinion, the broad, general rulings made by the tnal judge
permitting the introduction of state-of-mind/future-intentions evidence
based on a witness-by-witness assessment of the circumstantial
trustworthiness of the evidence, and the circumstances under which the
statement was made, were correct...

An argument can be made, in my opinion, that the letter is admissible not

merely as onginal evidence to prove state of mind, but as an exception to

the hearsay rule itself pursuant to the Supreme Court of Canada decision

in K. v. Khan [citation omitted]. The letter and card might well satisfy the

dual tests of necessity and reliability mandated in that case for the

admission of hearsay evidence not otherwise obtainable... .

In R v. Rowley (1992),™ the Ontario Court of Justice (General Division) had to
decide whether or not to admit the noves of a deceased police officer to prove continuity
of drug sample. Afier finding that these notes fell within the existing common law
"business record” hearsay exception, the Court then went on to consider whether the
principles in Khan had been satisfied:””'

Supreme Court of Canada in R. v. Khan [citation omitted], in which the
court rejected a rigidly categorized approach to the hearsay rule in favour
of a fairer, more flexible approach. That approach was recently scrutinized
and expanded in R. v. Smith [citation omitted]. As a result, the current

ROVerni TS

3 resu
nd fundamental prin iples which yngerlie the hears

The Court then went on to consider, at length, the "necessity” and "reliability” of this
evidence.

While none of the above authorities clearly and unequivocally supported the
proposition that Khan cuts back all exceptions to the hearsay rule existing at common

270.  |1992] O.J. Ne. 2347 (Out. Ct. of Just. (Gen Div.)) (QL).
271, M4
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law, it was just a matter of time before the 1ssue was put squarely betore a judge i a
criminal trial. In R v. Smith,””” Justice Corbett of the Ontanio Court of Justice (General
Division) considered the effect of the Khan twin critena on the "spontancous declaraton”
hearsay exception:"’

A traditional articulation of the res gestae exception indicates that
the maker of the statement need not be unavailable However, in my view,
a recent line of case law has established that necessity and rehabibty are

the two key components which must be demonstrated to create an

[1992] 2 SCR 915 and R v. KG B (unreported 1993, SCC)
Accordingly, in order for this statement to be admitted, | would have to be
satisfied that both the elements of necessity and reliability are fulfilled As
previously stated, in the circumstances of this case, I do not find that the
element of necessity has been satisfied.
It must be recalled that the availability of the declarent 1s not a pre-condition of the
"spontaneous declaration” as it existed at common law."’* Here i1s a clear case where the

court has overlaid the Khan Smith framework on to a long-established hearsay exception

B. Section 7 and 11(d): the Principles of Fundamental Justice and the
Accused's Right to a Fair Trial
1. Groundwork for Charter Challenge
In Canada, the accused's right not to be deprived of hberty except in accordance
with the principles of fundamental justice is protected under s 7 of the Charter. while the
accused's right to a fair and public heanng is protected under s | 1(d) While the Ontano

Court of Appeal has held generally that an accused is not precluded from making a full

272.  [1993] OJ. Ne. 1204 (Omt. Ct. Just. (Gen. Div.)) (QL).
273. Ibid.

274.  The court alse found that the hearsay declaration falled the "reliablity” test, but ¥ was
waclear from the judgment whether the uarcliabllity of the declarstion relutes to the Khsn
“reliabliity” test or to the test set sut K. v. Andrews, (1987] | AN E.R. 520, requiring that the
declarant still be affected by the dramatic or startiing cvents such that "the prevsure of the cvent
would exciude the possibility of concection or distortion”.
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answer and defence merely because he 1s prevented by the laws of evidence from
introducing hearsay, " several Canadian courts have raised the question as to whether or
not admission of out-of-court statements might, in some circumstances, abrogate the rights
of the accused

In Lucier v The Queen (1982),° the Supreme Court overruled a decision of the
Manitoba Court of Appeal which had extended the hearsay exception known as
accused At the Court of Appeal, Justice O'Sullivan, dissenting, held that to admit the
evidence would deny the accused the basic right to confront his accuser. At the Supreme
Court, Justice Ritchie focused not on the accused's right to confront his accuser, but
rather on his night to cross-examine Crown witnesses:”’’

The difference [between allowing admission of inculpatory versus an
exculpatory statement] is a very real one because a statement implicating
the accused in the crime with which he is charged emanating from the lips
of one who is no longer gvmlable to gwg evndence ob; the accus sed of thg
mval_lmm:_ﬂm_w 10SS-¢xan ' th
mainstays of fairness i I ¢o rts [Emphasns added]

While this decision pre-dates the application of the Charrer, the segment highlighted
above sounds very much like a "principle of fundamental justice” protected under s.7.
In R v. Albright (1987),"" Justice Lamer stated as follows:""’
The conduct of a trial in general, including the application of the rules of
evidence in a given case, must not result in the trial being unfair because
the accused has been denied a full opponumty to prepa,re his case,

challenge and answer the Crowns case. if : f l W ut o1
common law, were framed in s ay ths ar <o g

275.  R. v, Williams (1985), 50 O.R. (24) 321, 44 C.R. (3d) 351, 18 C.C.C. (3d) 356, 7 O.A.C. 201,
14 C.R.R. 251; beave to appenl is 5.C.C, refused [1985) 1 S.C.R. xiv.

276. 4S8 C.CC. (24) 158 (8.C.C.).
277, INd. ;1584

275.  |1987) 2 K&.C.R. 383, 68 C.R. (3d) 97, 4 M.V.R. (24) 311, [1987] 6 W.W.R. §77, 18 B.C.L.R.
(24) 145, 79 N.R. 129, 45 D.L.R. (4th) 11, 33 C.C.C. (3d) 105,

279.  Ibid. at 395-3% (S.C.R.|.
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violation of the right to_a_fair trial, then the statute would be declared
inoperative or the common law declared to be otherwise

Arguably, unless there is a “necessity” to admit this hearsay evidence and some
circumstantial guarantees of trustworthiness which makes cross-examination superfluous,

unfaimess and a denial of a principle of fundamental justice would resuls

2. R v. Laramee: The Admission of Hearsay and ss.7 and (1(d) of the
Charter

The decision of the Manitoba Court of Appeal in R v Laramee (1991)™ presents
the strongest and most persuasive argument for the restriction in operation of long-
standing common law hearsay exceptions so that they fit within the Ahan Smith
framework. While this decision has subsequently been overturned by the Supreme Court
of Canada,™' it is presumed that the principles espoused by the Manitoba Court of Appeal
were left intact and that the Supreme Court simply disagreed as to the application of
principles to the facts in the case. In any event, the thrust of Manitoba Court of Appeal's
decision is that the operation of a statutorily-created hearsay exception admitting
inculpatory evidence which does not satisfy the twin criteria of “necessity” and
“reliability” offends ss. 7 and 11(d) of the Charier.

The Laramee decision involved the admissibility of videotaped testimony of a
child-complainant and raised an issue as to the constitutional validity of s.715 | of the
Criminal Code. The Court unanimously held, in four separate judgments, that this section
contravened ss. 7 and 11(d) of the Charter and could not be sustained under s | Of
particular interest for the purposes of our discussion are the judgments of Justices Helper
and Twaddle.

Justice Helper discussed the safeguards hich must be imposed on statutory
exceptions to the "norm” of presenting evidence in cour. under oath: ™

. 6 C.R. (4th) 277.

281.  The Court's reasens are unavallable at the time of writing this thesis.
28).  Laremes, supra note 78 at 209,
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In Canada, statutory exceptions to the general rule that all evidence must
be presented through testimony in the courtroom exist as well [(" /A,
RSC. 1985 ¢ C-5, Criminal Code]. As in England, there s a
commonality to these statutory exceptions. The righ : e :
safeguarded, he 1s not unduly prejudlced by the formulanon of the
exceptlnﬂ to the rule, the evidence is necessary ] proce
of the evidence has b;en test d

Insomuch as s 7151 authorizes the use of out-of-court statements as evidence without
meeting Khan's twin tests of “necessity” and "reliability”, 5.7 of the Charier is violated.
As stated by Justice Helper:**'

The minimum criteria set out in s. 715.1 do not address the requirements
for the departure from the normal rules for the taking of evidence in the
truth-seeking process - necessity and reliability: R v. Khan, supra, R. v.
Potvin, supra... . As compared to other sections Df the Code - sS. 715 and
48(:(2!)a.nd(22) s. 715] does not ¢ : elig

Ll‘,l a cnminal tn

Justice Twaddle concurs in the holding that the twin tests of "reliability” and
"ne¢ cessity” are the minimum standards for the admission of out-of-court statements; ™
For the purpose of this case, the limits of the principle need not be
defined. Well within its scope is the requirement that in a case Of crime
f‘or whnch the accuaed may go to pnson, '

Justice Twaddle found that both ss.7 and 11(d) were affected by the admission of eitner
unnecessary or unreliable hearsay evidence. As the offending section of the ('riminal
Code did not, in the eyes of the Court, adequately address the requirements of "necessity"
and "reliability”, it was struck down.

On the basis of this decision, it is a minute leap in logic to propose that the

Khan Smith principles of "necessity” and "reliability” are the minimum constitutional

283. /bd. mt 295,
84, /Nd. mt 311,
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threshold by which to measure all common law hearsav exceptions used to admit

inculpatory out-of-court statements in a cnminal tnal.
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VIi. CONCLUSION

We started this chapter by reviewing the decisions of the Supreme Court of
Canada in Khan and Smith and attempting to extract the principles upon which hearsay
1s now to be admitted under this new approach. If Khan was intended to have broad
application, we demonstrated how Justice McLachlin's statement of twin criteria of
"necessity” and "rehiability” 1s somewhat vague and inadequate, particularly with respect
to setting out a meaningful definition of the "necessity” principle. Chief Justice Lamer’s
judgment in Smith did much to elucidate and further explain these twin criteria, including
identifying their genesis in and adoption from the work of JH. Wigmore. That the
hearsay evidence must be "reasonably necessary” does not mean that the evidence is
merely "necessary to the prosecution’s case”;”*® rather, it "refers to the necessity of the
evidence to prove a fact in issue” ** Death and unavailability of the declarant are not the
only circumstances which can satisfy this principle. There may be a need to admit
hearsay as "we cannot expect, again of at this time, to get evidence of the same value
from 1he same or other sources”.”™™’ However, as to just what is this "flexible definition,
capable of encompassing diverse situations”,”™*® that was left to subsequent courts to
construct.

With respect to the "reliability" principle, both Khan and, to a greater extent, Smith
provide more guidance. Justice McLachlin derived the "reliability” principle by collapsing
and merging three of the four tests set out by Jessel M.R. in Sugden. She built upon this
framework and identified additional indicia of circumstantial probability of trustworthiness
from the facts before the Court in Khan. However, Justice McLachlin was unclear as to
which, if not all, testimonial dangers must be addressed in the court's assessment of the
"reliability” of the hearsay. She also emphasized two factors (the semen stain found on

288.  Swith, supra mete 3 at 933.
206. INd
7. 1Md
288. lbid.
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the child's jumper and the fact that the out-of-court declaration demonstrated a knowledpe
of sexual acts well beyond the child’s years) which in no way address or obviate concerns
as 1o the presence of any testimomal dangers. These factors corroborate that the alleged

assault took place, but they do not necessarily enhance the rehability or trustworthiness

contents of the declaration or the inherent trustworthiness of the declaration, 1x a question
which must be addressed by the Supreme Court of Canada Based upon the rationale
underlying the existence of the hearsay exclusion rule, and the fact that the "reliabiliy”
assessment goes merely to the admissibility of the hearsay evidence, we concluded that
focus of the "reliability” analysis should be on whether the hearsay declaration s
inherently reliable.

We then discussed how failing to appreciate the distinction between the truth of
a declaration and its inherent trustworthiness can lead to a queer anomaly If hearsay
evidence is used to corroborate other real or testimonial evidence, and if the existence of
this real of testimonial evidence is a fuctor considered in the assessment of the
"reliability” of the hearsay, then the real or testimonial evidence being corroborated is, 1n
effect, corroborating itself. As a result, we concluded that, despite Justice Mcl.achlin's
having decided otherwise, corroborative real or testimonial evidence should not be
considered in assessing the "reliability” of hearsay evidence.

Smith provided further guidance respecting the application of the "reliability”
principle. Borrowing heavily from Wigmore on Evidence 1o explain both principles, Chief
Justice Lamer explained that the hearsay rule exists primarily to preserve the htigant's
opportunity to test, through cross-examination, for the presence of testimonial dangers in
viva voce evidence. However, there may be circumstances where cross-examination serves
not useful purpose as the "apprehensions traditionally associated with hearsay evidence
are substantially negated”.” In these circumstances, the hearsay evidence is sufficiently

reliable to justify its reception into evidence if the "necessity” principle is satisfied Thus,

289.  /bid. at 9308.
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the party tendering the hearsay evidence has a positive obligation to put enough evidence
before the court 10 "substantially negate" any concerns that testimonial dangers are present

and operative.
Under the heading "Application of Principles in Subsequent Case Law", we

"rehability” principles. Our analysis demonstrated that satisfying the "necessity" principle
does not always mean that the obtainment of other evidence must be impossible. It
appears the requisite standard of how difficult the obtainment of other evidence must be
fluctuates with the quality of the hearsay evidence. Where the inherent trustworthiness
of the hearsay is remarkably superior, difficulty or mere inconvenience of obtaining other
admissible evidence may suffice. Also, Crown misconduct or interference in defence
counsel's attempts to obtain other admissible evidence may result in the courts easing this
standard. We noted, however, that some courts have so relaxed the "necessity” principle
as to completely emasculate it, losing sight of the duality of the twin criteria framework
set out by Wigmore and adopted by the Supreme Court.”™ Even superior satisfaction of
the “reliability” principle is not a perfect substitute for cross-examination; thus, the court
should always satisfy itself that there is a real and substantial need for the admission of
the hearsay evidence.

As to when the availability or admission of other evidence precludes the
"necessity” for hearsay, we saw that the child-declarant giving viva voce evidence no
longer automatically results in the exclusion of the child's out-of-court disclosure. As
required "in order to obtain an accurate and frank rendition of the child's version of the
relevant events".™' However, while in Khan v. C.P.5.0. the child was "unable to give

anything approaching a full description of the events” * it was evident that the admission

190.  See dlscussion of Johnson, supre mete 78, in section entitied "'Rensonably Necessary': Is
Obtaining Other Admissible Evidence Impossible, Difficult or a Mere Inconvenience.”

1.  Khan v. C.PS.O., supra nete M at 657,
92.  INd at 650,
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of the child's hearsay did virtually nothing to fill in any missing details [t was apparent
that the hearsay evidence was admitted primanly to bolster the credibibity of the child's
teshmony.

Khan v. C.P.S.0). was of particular importance as 1t provided a hst of factors to
consider in determining whether the admission of the hearsay i1s “reasonably necessary”
These factors imposed what this author considered to be reasonable hnmitanons on the
Crown's ability to tender hearsay evidence to fill in the gaps and mussing detail in the
evidence of a child-witness. Thus, the inability of the child to recall or effectively
communicate the details of what had transpired must be reasonable in the circumstances

The Ontario Court of Appeal decision in (i N./). was reviewed and discussed In
that case we saw that the "necessity” for the admission of hearsay depended upon
"whether an accurate, frank, and, by implication, full account”’ had been given by the
child in his or her testimony. Unfortunately, the Court in G N.J) failed 10 identfy what
exactly was a "full and complete account®. Does this mean that there can be no details
or factual references missing in the child's testimony? What if the child's testimony refers
1o all the essential factual elements, but is primarily in response to leading questions, thus
attracting diminished weight by the trier of fact? Is this still "an accurate, frank, and
full account”? There still remains no authoritative answer to the question of whether the
"necessity” for the admission of hearsay evidence can be based on the need to bolster or
corroborate other existing evidence.

We then examined one provincial court's attempt to reconcile the need to receive
a child's out-of-court disclosure nto evidence in the face of their own testimony by
linking the "necessity” principle to the principles which compel a judge to give a caution
to the jury respecting children's testimony. In K. v. W.B., Her Honour Judge Russell,
since elevated to the Court of Queen's Bench, found that such a jury caution is warranted
when a child shows “reticence or confusion” in testifying. Thus, where a similar

"reticence or confusion” would have demanded such a caution, then the "necessity”

293. G.N.D., supre notx 101.
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principle demands that the out-of-court disclosures by the child be admitted in evidence.

In our discussion of W.B.. we noted that the Court emphasized that the hearsay
was not being admitted "for the purpose of bolstering the child's credibility”. However,
we concluded that this was, in fact, precisely the purpose for which the Crown tendered
the hearsay It would be a strained legal fiction to insist otherwise, and one which would
serve no useful purpose. We then questioned whether it would be so offensive to admit
hearsay to bolster the credibility of children, especially in light of the limitations imposed
by Judge Russell. We concluded that adding Judge Russell's gloss to the factors set out
by the Ontario Court of Appeal in Khan v. C.P.5.0., provides a coherent and workable
framework within which to determine whether there was a "necessity” to admit the out-of-
court disclosure of the child despite the child having testified. This framework ensures
that the lack of credibility necessitating the admission of the corroborative hearsay
evidence 1s a function of the child's age and his or her being in the early stages of
developing cognitive or communicative skills. The admission of corroborative hearsay
evidence pursuant to this analysis does not offend Chief Justice Lamer's prohibition in
Smith that the "necessity” for the admission of hearsay must not mean that it is merely
"necessary for the prosecution’s case”.

With respect to who has the burden of proof, we found that the party tendering the
hearsay must establish, on a balance of probabilities, the "necessity” for the admission of
the hearsay. However, upon further examination we discovered that this burden is not as
straightforward and clear as our initial perusal of the case law suggested. To establish
the unavailability of other admissible evidence, evidence as to the factual circumstances
surrounding the offence and the making of the discliosure may be sufficient to satisfy to
the court that no other admissible evidence is realistically available. Clearly, the party
tendering the hearsay evidence does not have an affirmative obligation to adduce evidence
discounting or excluding every possible source of admissible evidence, no matter how
remote. Rather, the party opposing the admission of the hearsay appears to have the
tactical burden of eliciting enough evidence in cross-examination of the recipient-witness

to make the existence of other sources of admissible evidence a "live issue”. The party
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tendering the hearsay must then address and discount any reasonable possibility by calhing
someone involved in the investigation to give evidence that this potennal source of

evidence was thoroughly explored and investigated in a timely manner, but to no avail

evidence a "live issue” does not adequately reflect the power imbalance between the
Crown and the accused with respect to information regarding the conduct of the
investigation.

If the Crown or Defendant, because of a perceived nsk of psychological harm to
the child-complainant, intends 10 admit hearsay evidence in place of calling the child-
complainant to give viva voce evidence, the party tendering the hearsay had best call an
expert to provide opinion evidence as to the risk of psychological harm to this specific
child-complainant. It may also be vital that the expert have personally interviewed and
assessed the child-complainant in reaching his or her conclusion regarding the nsk of
psychological harm. As a final note, if a party wishes to admit hearsay 1n addition 1o the
declarant’s viva voce evidence, to fill in the gaps or missing details, courts have demanded
that a reasonable explanation for the memory lapse or lack of detail be provided from an
expert witness qualified to give such opinion evidence.

We then examined how subsequent courts have applied and refined the “reliabihity”
principle. While is it clear that the "reliability” inquiry is focused on the declarant, we
found that the credibility of the recipient-witness often gets inextricably bound-up in the
determination of the trustworthiness of the hearsay statement. While the relationship of
the recipient-witness "> the declarant may, in rare circumstances, have some relevance to
the assessment of the declaration's "reliability”, it is ofien given undue weight.

It is clear from Smith that the party tendering the hearsay has the onus to tender
such evidence as to the circumstances surrounding the making of the declaration so as to
"substantially negate” the possibility that any of the testimonial dangers are present and

operative. However, courts have, in some instances, misunderstood the nature of this



- 231 -

burden That there 1s "nothing to indicate [the declarant] was not telling the truth"-"
evidence either way as to the presence or absence of testimomal dangers in the out-of-
court disclosure, the party tendering the hearsay evidence has failed to discharge its
burden and the evidence should be :xcluded.

An analysis of the factors considered by different courts to be relevant to the

t W

"rehability” assessment demonstrated how diverse and varying judges' "common sense and
experience” can be in exercizing this discretion. This discretion is extremely broad, with
few limitations imposed on it. Not only does this promote inconsistencies and uncertainty
in the law, but it allows for the judiciary to inject, unchecked, certain biases, assumptions
or prejudices into the assessment of "reliability”. For example, while close proximity of
the complaint to the alleged assault may negate the possibility of adult suggestion or
coercion being brought to bear to distort the child's disclosure, it is apparent that an
additional and improper inference is sometimes drawn from this fact. The inference is
that the shorter the duration between the alleged sexual assault and the first disclosure,
the less likely it is that the declarant is fabricating or concocting the allegations of sexual
assault. Unfortunately, the Khan Smith framework does not promote an organized and
structured analysis such that biases, assumptions and prejudices are made apparent so that
the tnal judge's discretion can be effectively reviewed by courts of appellate jurisdiction.

As was the case in Khan, it is apparent that the courts also take into consideration
certain factors which have no logical relevance whatsoever to the inherent trustworthiness
of a hearsay declaration. Factors such as the existence of corroborative real evidence, or
that the hearsay declaration demonstrated a knowledge of sexual acts well beyond the
years of that declarant, go to whether the allegations of sexual assault are true and not
whether they are trustworthy.

The relevance of corroborative evidence as a factor in the "reliability” assessment

was discussed at length, and its use as a factor in this assessment criticized. We reviewed
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the decision in Wrighi, where the United States Supreme Court rejected the use of
corroborative real evidence as a factor in detenmiming the "rehability” of hearsav, as this
"would permit admission of a presumptively unrehable statement by bootstrapping on the
trustworthiness of other evidence at tnial”.*"* That evidence confirming incidental factual
assertions contained in the hearsay declaration should somehow bolster the trustworthiness
of the entire declaration was also criticized. The truth of incidental factual assertions has
no logical relevance to the "reliability” of other assertions contamed in the hearsay
statement. ™™

It appears that the degree of circumstantial probability of trustworthiness necessary
to satisfy the "reliability” principle may vary in centain circumstances  While the
availability versus unavailability of the declarant does not appear to affect this standard,
However, it is noteworthy that such a relaxed standard has only been applied in
circumstances where the accused seeks to admit exculpatory hearsay evidence It is
unlikely that this faimess principle would operate in the reverse, to permit the Crown to
admit inculpatory hearsay which does not satisfy the benchmark of the ordinary
"reliability”.

With respect to the third principle extracted from Khan, "fairness to the accused”,
this allows the court to exclude hearsay evidence which otherwise satisfies the twin
criteria of "necessity" and "reliability” on the basis that its admission would be unfair to
the accused. Such unfaimess, for example, may result from the passage of a great deal
of time from the making of the out-of-court declaration to when the declaration s
tendered.”’ Such unfairness to the accused will be especially manifest when the Crown
has been slow to bring the matter to trial, or the police are tardy in pursuing informational
leads which would have been likely to produce other admissible evidence ™™

Wright, supre note 188 at 3151,

See discussion of Miller, supra note 102.

See Finta, supra note 31, where the hearsay evidence was over forty years old.
See Moltman, supra nete 137,

3%
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This new approach to the admission of hearsay evidence raises few procedural
issues. It now appears settled that the recipient-witness, as well as any other witness who
can give evidence as to the circumstances surrounding the making of the out-of-court
declaration, must be produced to give tesimony in-chief at the voir dire and be available
for cross-examination. While the parties cannot by agreement compel the court to admit
otherwise inadmissible hearsay, they can greatly increase the likelihood that a court will
find that the Khan Smith twin critena are satisfied in the circumstances. Where the party
aganst whom the hearsay i1s tendered concedes that of either the "necessity” or
“rehability” principles are satisfied on the facts, the courts have been willing to accept this
without further inquiry, so long as there is some reasonable basis for such a finding.
Additionally, it appears that there are no notice requirements imposed on the party
seeking to admit hearsay evidence pursuant to the Khan Smith framework. This is so
even if the hearsay evidence fails to satisfy the criteria for some statutorily-created
hearsay exception which was obviously intented to address this type of evidence and
which imposes a notice requirement on the party tendering the hearsay.

In the section entitled "Critique of Framework” we reviewed many of the
criticisms raised previously in our analysis and addressed some new ones. We concluded
that the judiciary using only its "common sense and experience" in determining which
factors bolster the "reliability” results in the same type of "arm-chair psychology" which
centuries, and which today are of questionable validity. Rarely do courts seek any
guidance or assistance from modern psychological or sociological research as to human
nature, particularly as to when people are more or less likely to lie, misperceive or suffer
from faulty memory.

It was also made evident that in determining whether to admit hearssy in cases
involving sexual assaults on children, some courts partake in a balancing exercise which
appears remarkably similar to a s.1 analysis under the Charrer. These courts reason that
the extreme need to admit hearsay evidence in such cases counterbalances the societal
interest in permitting only inherently relisble hearsay evidence to be admitted into the



- 234 -

cnminal tnal. However, while there may indeed be a verv powertul societal mterest
which demands that hearsay evidence of shghtly diminished or ambiguons inherent
trustworthiness be admitted, we concluded that this balancing exercise 15 best done within
the framework of a s.|1 analysis under the Charter That courts cven go through this
exercise supports the contention that the admission of hearsay evidence pursuant 1o the
Khan Smith framework may sometimes result in the violaton of the accused's nghts as
protected under ss. 7 and I 1(d).

As was demonstrated in our analysis of Caplette and Prikingron, 1t s also evident
that courts sometimes use the Khan Smith framework to circumvent the legislative mtent
of certain statutes dealing with the admissibility of ¢vidence In both Cuplose and
Pilkington there existed statutes which specifically addressed the type of hearsay evidence
which was before the courts in those cases. Having failed 10 quahty for admissibiliy
under those statutes, the courts, nonetheless, went on 10 consider the admissibility of the
hearsay pursuant to the Khan Smith framework. The Court 1n Cuplette cven went so far
as to admit the hearsay evidence without applying the notice requirements imposed by the
statute as a condition of admissibility. Clearly, the court in Capleae was circumventing
the legislative intent of the statute and encroaching on the jurisdiction of Parhament &
the final section of this chapter we examined the smplicavons of the Ahun Smuth
framework on the firmly-rnoted hearsay exceptions existing at common law  We found
that some courts have interpreted the broad language used by Chief Justice Lamer m
Smith as a signal that the framework overlays itself onto all existing hearsay exceptions
Once the trial court has satisfied itself that the traditional preconditions attached to the
exception are met in the circumstances, the court must then determine whether the twin
criteria of "necessity” and “reliability” are also satisfied before admitung the hearsay

Thus, Khan and Smith cut back on the scope of the firmly entrenched hearsay exceptions

As our analysis of /.aramee demonstrated, an alternative method of overlaying the
Khan/Smith framework onto the firmly-rooted common law hearsay exceptions 1s through

the application of the Charter. The Manitoba Court of Appeal found that, as a mimmum
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constituttonal standard. the principles of "necessity” and “rehability” must be sausfied
before a hearsay evidence can be admitted against an accused in a ¢cnminal tnal
Anything less infringes the accused's nghts as protected under ss 7 and 11(d) of the
Charter  Although Laramce dealt with a statutonly-created hearsay exception, there 1s
no reason that these arguments do not apply with equal force to common law hearsay

exceptions
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CHAPTER FIVE

CONCLUSIONS AND RECOMMENDATIONS

"In my view, it would be neither sensible nor just to depnive the jury of
this highly relevant evidence on the basis of an arcane rule aganst hearsay .
founded on a lack of faith in the capacity of the trier of fact properly to
evaluate evidence of a statement, made under circumstances which do not
give nise to apprehensions about its reliability, simply because the declarant

reliability are satisfied, the lack of testing by cross-examination poes to

wetght, not admissibility, and a properly cautioned jury should be able to

evaluate the evidence on that basis” Chief Justice Lamer in R v Smuh!

In Chapter Two, we sought to identify the purpose and reason for the continued
existence of the hearsay exclusion rule, as we suggested this to be the key to
understanding the exceptions to the it. Through an analysis of both the rule's histoncal
origins and development, as well as 20th century judicial pronouncements on the rationale
underlying it, we concluded that the primary purpose of the hearsay exclusion rule 15 to
preserve the party-litigants' right 10 cross-examine witnesses The function of cross-
examination is to probe and test for the presence of any of the four testimomial dangers -

insincerity, misperception, faulty memory and ambiguity of language If any of these
testimonial dangers is operative, the evidence is to some degree unreliable. As the trier
of fact has no basis upon which to logically assess or esumate the degree of
trustworthiness of an out-of-court assertion, so as to accord the evidence its appropnate
weight, it is excluded. Where the circumstances surrounding the making of an out-of-
court declaration are such that concems as to the presence of any of the teshmomal
dangers are obviated, then the hearsay declaration has a "circumstantial probability of
trustworthiness”. In such a case "the test of cross-examination would be work of

supererogation”.” If the hearsay evidence is the only way in which a party can establish

1. {1992] 2 S.C.R. 915 at 935 [hercinafer Swich|.
2 J4.H. Chadbourn, ed., Wigmere on Evidence, vol. 8, rev. ed. (Bosion: Litile, Brewn & Ceo.,
1974) at 251 {hercinafier Wigmeore on Evidence).
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a parucular fact in 1ssue, then a court should admit it into evidence Thus, we concluded
that two prinaiples - "circumstantial probabilities of trustworthiness” and "necessity” -

underlie most, if not all, categorical exceptions to the hearsay rule

exceptions do not provide a practicable substitute for cross-examination, as some
tesimonial dangers may be present and operative and yet the hearsay declaration still can

be received into evidence. Also, the admission of hearsay pursuant to these categorical

hearsay 1s admitted despite there being already ample admissible evidence on the fact in

1ssue. As a result, not only does the old categorical approach restrict the flexibility of the

ensure that only necessary and reliable hearsay is admitted into evidence. Thus, the old
categorical approach does not adequately safeguard the rights of the accused in the

criminal trial.

to permit the admission of hearsay where its reception into evidence admission would not
offend the purpose and reason for the existence of the exclusion rule. However, as our
discussion in Chapter Four demonstrated, this framework requires further fine-tuning and
the imposition of some limitations on the trial judge, particularly with respect to the

"reliability" assessment. The Supreme Court of Canada must revisit this "new approach”

that the recommendations contained in the following paragraphs be adopted or
implemented by the Court.

state that this assessment relates exclusively to the trustworthiness of the out-of-court
declaration, not to the likelihood of the contents of the declaration being true.
Determining whether the declaration is true or false is ultimately the responsibility of the
trier of fact, after having reviewed and weighed all the evidence. As a result of this

clanfication, a number of factors considered by courts in the past to be relevant to the
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"reliability" assessment will no longer be appropriate consideranons  For example, the
existence of real or other testimonmal evidence corroborating the truth of the contents of
the hearsay declaration would have no logical bearing on the inherent trustworthiness of
the hearsay declaration.

I recommend that the Court should impose some framework of analysis requinng
the tnal judge to put his or her mind to the possible existence of each of the testimomal
dangers and then specifically relate each factor considered in the "rehability” assessment
to the testimonial danger it negates. Thus. any improper inferences drawn from the
existence of a particular fact or circumstance would be more hikely apparent  As a result,
the trial judge's discretion in deciding what factors are relevant to the hearsay's
"rehability” would be more open to appellate review.

The Court should stress that the focus of inquiry 1n the "rehiabiliny” assessment s
on the declarant and the circumstances surrounding the making of the declaration  The
credibility of the recipient-witness should not be a factor considered by the tnal judge in
determining the admissibility of the hearsay. The credibility of the recipient-witness wall
be given its due consideration when the trier of fact ascribes the appropnate weight 10 the
hearsay evidence.

The Court should also re-emphasize that the evidential burden on the party
tendering the hearsay evidence is a positive one to substantially negate the apprehensions
associated with hearsay evidence. Thus, the party tendering the hearsay must establish
that it is unlikely that any of the testimonial dangers are operative. If there 1s no evidence
as to presence or absence of these testimonial dangers, then the evadence should be
excluded.

I recommend that the Court expressly state that both the principles of "necessity”
and "reliability” must always be satisfied before hearsay evidence is admitted into the
criminal trial. The fact that the hearsay evidence is exceptionally rehable should not
preclude the need to satisfy the "necessity” principle, as we concluded in Chapter Four
that superior "reliability” of the hearsay is still not a perfect substitute for cross-

examination.
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1 recommend that the need 1o bolster the credibility of a child-complainant's
testimony be recogmzed as a valid ground upon which to base the "necessity” of the
admission of out-of-court disclosures This would alleviate courts from having to keep
up the pretense of the legal fictions we identified in Chapter Four so as to admit hearsay
evidence to bolster a child's credibility. Of course, some constraints would have to be

imposed on this type of "necessity” so that 1t does not offend Chief Justice Lamer's

regard, | recommend that the Court adopt the framework set out by the Ontario Court of
Appeal in Khan v. C 'S . and K. v. Aquilar,’ along with the gloss propounded by Her
Honour Judge Russell in k. v. W.B.

I also recommend that the Court expressly state that satisfaction of the twin criteria

hearsay evidence into the criminal tricl. Thus, instead of simply having to demonstrate
that the preconditions necessary to trigger application of a firmly-rooted hearsay exception
are met, the party tendering the hearsay will have to establish that the twin criteria of
"necessity” and "reliability” are satisfied in the circumstances.

Finally, | recommend that the Court should expressly prohibit the relaxation of the
requisite standard of “reliability” to address situations where there is an pressing or
substantial societal objective underlying the "necessity" for the admission of the
inculpatory hearsay evidence in the criminal trial. Any such relaxation would, arguably,
result in an infringement of the accused's right to a fair trial and not to be deprived of his
or her liberty except in accordance with the principles of fundamental justice. Even in

be reduced without statutory authority. To do otherwise usurps legislative authority and

3. (1992), 9 O.R. (3d) 641 (C.A.) [bercinafier Khan v. C.L.S.0.).
4 (1992), 10 O.R. (3d) 266 (C.A.) [hereinafier Aguilar].




- 240 -

denies the accused of the right to have the legislation reviewed within the framework of
a s.1 analysis pursuant to the Canadian Charicr of Rights and Frecdoms ®
With respect to the firmly-rooted hearsay exceptions recognized at common law,

it appears that the Khan Smirth framework ovetlays and cuts back on the scope of these

and Smith, where inculpatory hearsay evidence i1s admitted in a cninunal tnal, the Charicr
likely prevents the admission of hearsay evidence which fails 10 meet either of the twin
criteria of "necessity” or "reliability”. From our analysis in Chapter Three, it appears
clear that many of the exceptions discussed there fail to satisfy one or the other of these
principles in certain instances. The inherent "reliability” of the hearsay admitied pursuant
to some of these exceptions is especially suspect as some of the |8th and 19th century
rationales underlying these exceptions are today of questionable validity In addition,
even accepting the validity of the underlying rationales, many of these rationales address
and obviate concerns respecting only one testimonial danger - insincenty  Thus, the
circumstances cannot claim to provide a practicable substitute for cross-examination. As
a result, it appears just a matter of time before we see such ancient and archaic
categorical hearsay exceptions as the "dying declarations” or "spontancous exclamations”

become a point of interest only to legal historians.

5. Canadian Charier of Rights and Freedoms, Part | of the Constiowi
B of the Canada Act 1982 (U.K.), 1982, c.11 [bercinafer the Charter]|.
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