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ABSTRACT

The Canadian Charter of ﬁightl and Freedoms has provided
Canadian citizens with a set of cdnltitu:ionally-
entrenched rights and freedoms. AThos. range from
recognized fundamental freedoms, and democratic and legal
rights to more contentiouQ general rights; such as the
right to life, Liberty and the security of the person and
the ;ight to equality before and under the law, and
finally to rights specific to Canadian society, such as
aboriginal, 1an§uage and mobi;ity rights. Together, these
rights and freedoms provide a powerful basis upon which
to challenge otherwise valid federal, provincial, and

municipal legislation, as well as practices, policies,

and actions taken pursuant to such legislation.

This thesis examines the possible effects of the Canadian
Charter of Rights and Freedoms on one area of govern-

mental activity: state regulation of land use.

Specifically, it log&s at three especially contentious
planning techniques: exciusionary zoning, subdivision
exactions, and regulaéions restricting the exercise of
property rights. The initial chapters outline the manner
in which these three planning techniques infringe the
individual's rights and freedomS\de discuss the response

of the Canadian judiciary prior to the enattment of the

iv
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Charter. With very few exceptions, th. éanadian judiciary
has uphcld the validity of tho-o tochniquol, notwith-
standing the roatriction- thoy 1mposo on the
individual's liberty, mobility, freedom of choice, and

v

ability to exercise his property rights.

The final chapters examine what, if any, effect the
Canadian Charter of Rights and Freedoms will have on the
judiciary's view of exclusionary zoning, subdivision
exactions, and regqulations restricting the exercise of
property rights. After analyzing the many interpretive
problems associated with thae Canadian Charter of Rights
and Freedoms, these chapters conclude that the judiciary
will continue to uphold the validity of many planning
techniques and only declare invalid thqse techniqﬁes
infringing specific freedoms, or discriminating against
religious groups, facial and ethnic minorities, and the

mentally and physichlly disabled.



PREFACE
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\
. / .
Thin'thosis examines the possibio effect of the)\Canadian
Charter of Rights Fnd Freedoms ("the‘Charter") on the
ability.of planning authorities to curtail the exercise
of an individual's civil 1liberties and rights of
ship in selected c;ntexts. While many ﬁlanning
piques regtr e individual's civil ljberties and
prop ty riguis . ﬁhesis only examines three
princl forms of land use control: exclusionary zoning,

subdivision exactions, and land use regulations which

downzone land or impose development freezes. By
concentrating on a limited number of land use controls[ \\
it will be possible to derive general criteria against
which the validity of other planning techniques can be

assessed.

+ Exclusionary zoning is a term referring to those land use
controls thch block general access to choice,
loﬁ-density residential areas. For example, restrictive
definitions of the word "family" in zoning by-laws
frequently liﬁit housing to biological or adoptive
families and a specified number of unrelated individuals.
Development standards, such as minimum lot size ana
minimum floor area requirements, also exclude individuals
from desirable residential areas by making housing in

'such areas too expensive for members of the lower and

vi



middle classes. Both techniques restrict tho'libJ}ty ot
individuals, and deprive th;n of opportunities and benefits
available to "families” and to members of the
wealthier class;s. Oftoﬁ, the QXﬁ?udod person or group must -
live in a crowded neighbourhood whose facilities and
surrounding environment are of a generally lower standard
than is found in a low density residential area.

Planning authorities a%so placé restrictions on ﬁhe
rights of property owners. Two of the'more obtrusive
Fechniques are subdivision exactions and land use by-laws
downzoning property and creating development freezes. >
Provincial planning legislation and land registry acts
have abolished the landowner's common law right to
subdivide his property, and have made sﬁbdivision
conditional upon the approval of local planning
authorities. Typically, these planning authorities
require the landowner to dedicate a portion of land to
the public use or provide infrastructure for the new
community. Provincial planning legislation has also given
local planning authoriéies the power to downzone land,
impose holding zones, and place land in agricultyral
zones in order to regulate the rate of urban development
and fnsure the adequate provision of public open space.
Local planning authorities, by imposinq development
freezes, force landowners to accept significant

restrictions on their development rights and § consequent

\

)

/
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devaluation of their property.

Prior to the enactment of the Charter, judicial review of
land use control; vas con-trqinod by the doctrine of
parliamcntafy sovereignty. By virtue of this doctrinae,
decisions of local planning authorities were immune froms
review by the courts provided that these authorities
acted within the scope of their delegated powers. In order
to .protect individual rights and liberties, the canadian
courts were required to find the impugned aé,Jons of local
planning authorities yltra vires the scope d; the relevant
enabling statute. The courts relied upon common law rules
of statutory construction and doctrines of administrative
law, many of which proved to be ill-suited to a

comprehensive review of land use requlations.

The Charter provides the Judiciary with a new and
potentially more powerful tool with which to review land
use controls. Section 1 proclaims the paramountcy of
individual rights and liberties:
The Canadian "Charter of Rights and Freedoms
guarantees the rights and freedoms set out in it
subject to such reasonable limits prescribed by law
as can be demonstrably justifiéd in a free and
democratic society.
Sections 7 and 15(1) enact general rights of liberty and
equality. Section 7 states that "everyone has the right to
life, liberty and security of the person and the right
-»

&
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not to be deprived thereof except in accordance with the

principles of fundamental justice." Section 15(1) reads:

Every individual is equal before and under the law
and has the right to the equal protection and equal
benefit of the law without discrimination and, in
particular, without discrimination based on race,
national or ethnic-origin, colour, religion, sex,
age or mental or physical disability. ~

In addiézon, 8.2 provides guarantees of specific
fundamental freedoms which may protect the individual in
cases where the more general provisions do not. Section 2

provides:

Everyone has the following fundamental freedoms:
(a) freedom of conscience and religion;

(d) freedom of association.

Together, thede sections of the Charter may provide the

Canadian courts with a powerful constitutional basis for

striking down land use controls restricting individual

rights and liberties.

Although the Charter does provide the Canadian judiciary
with new criteria for assessing the validity of land use
controls, it is unlikely that they will declare many
planning techniques unconstitutional.

One of the major roadblocks to the wholesale

re-assessment of land use requlation is the absence of a

ix
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property right in the Ch‘,gor. Whil; {t is possible that
the couftl may incorporate a'proportx riqhﬁ'into l.7,lit
is more 1likely that they will 1limit the content of 8.7 to
legal, political, and civil rights. A restrictive
interpretation of s.7 would also prcclqu judicial review
of land use reqgulations affecting th‘y individual's
freedoms of choice and movement, although the individual
may be dble to challenge these regﬁiations under the
speciflic freedoms of s.2. The scope of the equality
rights provision is equally uncertain. An expansive
interpretation of 8.15(1) would enable the cCanadian
courts to strike down land use regulations denying the
poor and under privileged the benefits land use planning
affords to the middle classes. Such an interpretation would
alsoc grant corporations rights and potentially lead to
numerous challenges to the validity of subdivision
exactions and discriminatory land use regulations.
Conversely, the courts may decide that s5.15(1) only
grants equality rights to individuals, and only protects
religious minorities, the elderly, and the mentally
disabled from land use regulations intention;lly —

excluding them from residential areas.

In order to fully evaluate the potential impact of the
Charter in respect of the selected Planning techniques,

it is necessary to first examine the general rationale



for state unlation ot land use and to then more tully
discuu the selected land use planning techniques in
light of that rationale. In addition, clues as to how the
Charter ’may’ be interpreted and applied in the planning
context may be gained tron}roviwinq recent c;nadian and
American docilioq.Lin the fields of la;d use planﬁinq and
constitutional law. Chapter 1 provides a gonorai
rationale for state regulation of land use, while
Chapters II, III and IV examine specific land use
planning techniques and discuss the reaction of the
Canadian courts to these techniques prior to the
enactment of the Charter. Chapters V and VI discuss the
various interpretative problems asséciated with ss.2, 7
and 15(1) of the Charter, making reference to relevant
Canadian and American decisions. Finally, these latter
chapters outline the manner in which the Charter may
affect the validity of the specific planning techniques

detailed previously.
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CHAPTER I: THE RATIONALE OF LAND USE PLANNING )
Prior to embarking upon a detailed study of the purposes J
of various planning techniques, it is appropriate to
discuss the general rationale of state regulation of land
use. An understanding of this rationale will help expl;in‘
the widespread acceptance of state regulation of land
use, and will perhaps suggest why, under s.1 of the

Charter,1

the Canadian judiciary may consider such
regulation as justifiable in a free and democratic

society.

Theoretlcally, state regulation of land use would be
unnecessary if the individual landowner could make
decisions concerning the exercise of his property rights
and the allocation of his land resources based on a
complete understanding of the effects of his decisions.
If the landowner possessed such knowledge, his final
decision would reflect the true opportunity cost of his
choice and provide him with the maximum benefit
obtainable from the use of his land resources. In this
theoretical world, the wishes of the landowner's
neighbours and the wider community would also be
accommodated as the landowner would factor their concerns
info his decision. If all landowners made equally
well-informed decisions with respect to the development

of their land, the entire community's land resources



would be allocated as efficiently as possibi; and
developed to the best advantage of all parties.2

, :
However, writers in the fields of urban and environmental
economics have long recognized that this theoretical
model described above bears littlé resemblance to the
reality of urban land use. An individual's decision with
respect to the development of his property generates
_costs and benefits affecting the wider community which
cannot be readily valued. Because the individual does
not possess a means of evaluating the third-party
effects of his actions, he will not consider these when
making a(decision. Consequently, his land resources will
be misallocated, and this individual misallocation will
adversely affect the community's overall allocation of

its resources.3

An example illustrates one type of third—party effect
that an individual s dec1s1on‘Fan creata. ABsume that an
individual owns a vacant lot in ‘a regfﬁ!ntial
neighbourhood. He. wishes to sell ‘the’ lapd for industrial
development incompatible with residential use. The
prcposed development will cause noise and congestion,
while the very presence of an industrial building will
substantially detract from the aesthetic value of the
neighbourhood. Surrounding homeowners may experience

discomfort from living next to ap industrial site. This



discomfort will affect decisions of potential buyers,
causing the value of the homes to drop. YQt the owner
will build on his vacant lot if the price offered by the
purchaser is acceptable, and will only éonsider the
external costs of his decision if he also owns land

adjacent to the vacant lot.?

The imposition of external uncompensated costs is one
effect of an individual's decision to exercise his
property rights; the creation of third-party benefits is
the s%sond way in which a private decision may affect the
community.
Again, assume that the individu;1 owns a vacant lot in a
residential area. He is faced with the decision of
selling his lot for high-density resideg}ial development
or simply leaving the land in its natural state. His
neighbours enjoy having the vacant lot in their community
as it provides them with a local park. As well, the lot
has an aesthetic value for people living in other areas
of the city who do not use the land on a daily basis but,
‘nongtheless, derive enjoyment_from the knowledge that

greenspace exists in their community.

If the landowner wanted to keep the lot in its
undeveloped state, but receive some compensation for his

decision, he could turn the lot into a private park. It



is unlikaly that he would be completely recompenséd for
having made this decision because the fees coliécted
would never match the amount he would receive for his
land as a developable unit.> In a world governed by the
market-place, the owner would probably sell his land for

development as high-density housing.

Absent public regulatibn, two solutions to the problem of.
external costs are available. The first, proposed by the
economist Robert Coase, relies upon bargaining between
the landowner and his neighbours.6 The second uses common
law actions to protect the interests of the neighbouring
homeowners.

;
/

A. The Bargaining Solution

Robert Coase has suggested that individuals can solve the
problem of external costs and benefits throdgh the
bargaining process.7 For example, where thé landowner's
actions produce external costs two alternatives "are
avaiiagle: his neighbours may elect to offer the
landowner some form of compensation to induce him to
discontinue his conduct, or the landowner may decide to
develop his land, compensating his neighbours for their
resulting discoqurt and loss of property values.® Where
the landowner's aétions produce external benefits, the

adjacent property owners may pay the 1landowner to



preserve the lot as parkland, or the landowner may offer
his neighbours other land or money to compensate for the

loss of their parkland.9

Coase and his adherents claim that private bargaining .
between individuals or groups of individuals has at least
two major advantages as a method of controlling land
use.10 First, the bargaining process is neutral.
Regardless of which party is legally obliged to
compensate the other, bargaining will produce a solution
representing the most efficient use of the 1land
resources. 11 Second, bargaining is value-free anq
costless, as two parties will only voluntarily commence
this process if they believe that they can improve or
protect their respective positions.12 The bargaining
process, therefore, provides a method of attaining a
socially optimal and efficient allocation of resources

without public intervention.

Coase's theory has sparked much criticism, the most
relevant of which concentrates on the distributional
questions associated with a private market solution to
the problem of external effects.13 One of the principal
attributes of the bargaining solution is its value-free
nature. For Coase. and his adherents, a final decision to
pollute, and one not to pollute, are equally optimal.

Both are the result of private assessments of the



relative worth ot’a polluted, or unpolluted, environment.
In one case, an individual may have valued increased
indusi&iai output more than the qualitf. of his
surroufdings. In the other, the individual may have

the preservation of the environment above

M2l production. Coase's theory does not provide a

A
meansfﬁ~"

assessing which outcome, environmeﬁtal
A or inéustrial’producgion, is more beneficial
'= lee community. It assumes that either outcome
is correct because both are the result of a bargaining

process conducted by two parties of equal strength.14

In reality, the two individuals or groups do not possess
equal wealth; thus, the initial allocation of property
rights influences the outcome of the bargaihing process.
For example, in the local parklaﬂd problem the current
legal regime places the neighbours under an obligation to
compens§te the landowﬁer if they want him to preserve his
vacant land. The neighbours are a diffuse group and may

be poorer than the prospective developer.15

Although the
neighbours may wish to save the vacant lot, the cost of
doing so is prohibitive. Individually, no single
neighbour can adequately compensate the landowner. A
collective payment is also improbable becaltse there are
too many parties to make compeﬁsation a practical

16

soluti sn. The costs of arranging payment from the

neighbours and the community's residents and estimating



the value 4 .‘., residents would . place on the

preservation d the vacant lot would likely offset

benefits stemming from the bargaining procccl.l7 Yet, the
resulting dccision.to develop the vacant lot is not the
optimal one since the alternative of proQiding
compenSationﬂﬁo the landowner would benefit both that

individual and his neighbours.

The locai parkland problem illustrates another deficiency
of the bargaining solution, namely that bafgaining can
only be effective when the two parties can give a
monetary value to the external costs and benefits of

their actions.18

Some external costs are comparatively
easy to quantify, sﬁch as the costs of a landowner's
decision to develop his land as an industrial site.?i? In
the parkland problem the immediate costs to the
neighbours are also easy to identify; they and their
children must travel to another part of the city in order
to enjoy the amenities of a park. The aesthetic value of
a natural area, however; is a public good.20 No one can
be excluded from the enjoyment which they derive from the
mere existence of a park in an otherwise developed area,
yet, no one ma§ be forced to pay for that enjoyment.
Moreover, those individuals who are willing to pay for
the park's prese;vation tend to understate the price they

are willing to pay in the hope that someone else will

contribute more.2l Thus, the total value of the park can



never be accurately measured. Bargaining will hqt be
effective because this solution depehds upon the ability
of the parties to assign a price to the object of their
negotiation.

Private bargaining will not produce an optimal allecation
of the community's resources because it assumes
conditions which do not exist in practice. An efficient
and equitable bargaining solution requires two parties of
equal strength, with equivalent financial resources and
equal knowledge of the effects of their actions. If one
party is poorer, as is often the case, then the
bargaining process will tend to favour the stronger party
or the party with fewer members. fhe costs of entering
into the bargaining process and of evaluating the object
of the negotiations will often offset the possible
advantages to be gained by the weaker party. Thus, the
bargaining solution to tre problem of external costs
tends to reinforce the status ggo.z2 In other words, the
landowner will develop his land as an industrial site or
as high-density apartment buildings. The neighbours and

the community will not be able to protect their interest.

B. Common Law Methods
There 1ire four principal common law methods of resolving

land use conflicts: nuisance, the doctrine of Rylands v.



zl.;gn;;,za restrictive covenants and natural rights of

support and air and light.

Each of these methods, for their own specific reasons,
are inadequate tools for devising a rational, long-term

plan for the use of a community's land resources.

Nuisance is the first of the private law methods of
solving land use problems. It prevents unreasonable
interference with the use of land by giving the
individual the right to seek an injunction or to sue for
damages. The nuisance action, however, suffers from a
number of deficiencies which make it an ineffective
method of controlling land use. First, the plaintiff must
have a proprietary interest to be able to sue in

24 The current restrictions on class actions

nuisance.
make it impossible for community residents to link their
interests with that of the property owner, while the

interests and concerns of future generations could never

25 Second, the nuisance action regulates

be protected.
only some external costs, and does not protect the
landowner from actions destroying the aesthetic value of
his property.26 Third, the courts, in a nuisance action,
balance such factors as *he gravity of the injury to the
landowner, the nature of the interference, the duration
of the nuisance, and the public interest when determining

P! .
whether to grant the plaintiff his remedy. In general,

-



the courts will only award a landowner a remedy where he
suffers damage beyond what other landowners in the
vicinity are required to bear. 2’ Finally, the remedy
afforded by a nuisance action is oft?n fntrospoctivc in
nature. Although the individual landowner may try to
obtain a guja timet injunction, his usual remedy will be
an injunction or damages granted after the injury has

occurred.28

The doctrine of Rylands v. E;g;cne:,zg the second common

"law method of regulating land use, is of more limited
application. Traditionally, the successful invocation of
this doctrine requires proof of non-natural user and the
"escape” of an object likely to cause mischief to the
land in question.30 While Canadian courts have liberally

construed the "escape" condition, they still require

proof that the impugned action constitutes a

"non-natural” use of land.31 Like nuisance, the doctrine
of Rylands v. Fletcher only protects the individual

against certain external effects, primarily smoke
emission and forms of pollution causing damage to
property Agaln, like nuisance, whether a specific fsrm
of land usé Wlll qualify as a "non-natural" use depends
upon the perceptions of the judiciary and cCanadian
society at the time of the action. Finally, like the

nuisance action, the doctrine of Rylands v. Fletcher

generally regulates the uge of land in a retrospective

10



manner, giving the individual landowner the right to sue
for damages or seek an injunction once tne injnryfhas
taken place.
: P

The restrictive covenant, the third common law method of
regulating land use, i& superior to the nuisance action
and the dogtrine of Rylands v.Fletcher because it is
prospective in nature.>> Individual landorers may

forestall potentially damaging forms of development by
Creating mutually beneficial restrlctions on the use of
their propertles. These prohibltlons attach to the land
i;respectlve of the identity pf the owner, and are
- therefore permanent and consistent. The ceurts when
enforcing the terns of a restrictive covenant do not have
the opportunlty to make the ad hoc, and perhaps
subjectlve, jgdgements of nuisance cases.34
Yet, restrictive covenants do not provide a complete
sdlutiqn to the problem of external costs. In order for
" the courts to enfonég’restrictive novenants,_cgrtain
criteria must be fulfilled.->° One of the most important
is that the party suing on the covenant have an interest
in the lands benefltlng from the restr1ct10n.36 Another
is that the 1lands be 1dent1f1able.37 The restrictive
covenant, like the nuisance action, only provides an
effective method of combating external costs when the

individual has a direct and quantifiable interest. It

11
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will not prétcppfthe wider community from the injurious
effgcts of an individual's decision to develop his land.
Because the provisions of each agreement may vary, the
community lacks the opportunity‘to rationally allocate
its land resources.

Finally, all landowners have natural rights which give
them a right of support and a right to air and 1ight.38
These~natural rights protect the landowner from actions
causing the subsidence of his land or the blocking of his
access to definable flows of air and light. However, the
ric’ i «© support does not extend to the preservation of
vis 1a. amenities.>’ in order to safequard these

)z;eLasts, the landowner must obtain an easement from his

neighbour or enter into a restrictive covenant. 1In

‘”addition, only ﬁeoéle with a possessory interest in land

may take advantage of the right of support and the right
to air and light. Like many common law methods of
regulating land usen'they do not protect the interest of
a wider community.

None of the common . .law methods of land use control are
sufficiently comprehensive. The nuisance action and the

. 9
doctirine of Rylands v Fletcher provide arbitrary

~solutions to the problem of external costs. They lack
pfedictability because the determination of what actions

constituZe nuisances or non-natural uses depends upon the



changing perceptions and values of Canadian society.

- Restrictive covenants and natural rights of support and
light and air have the advantégé of stability since the
restrictions they impose attach to the land itself, Yet,

both methods regulate specific properties or specific

areas of the community. Neither method of solving land =

use problems can cope with external costs affecting a

diffuse public. The private legal system does not give

the community the tools with which to rationally plan the

long-term uses of its resources.
c. Conclusion

State re ulaﬁion of land use is not ‘the’perfect solution
to the problem of controlling the external costs of land
development. Substantial administrative costs and the
inflexibility of some planning| tools are two of the
reasons why state reqgulation of land use does not always
produce the most efficient allocation of a community's

land resources.40

Further, as the following chapter will
demonstrate, the regulation of land use has been
intertwined with the segregation of the.community along
socio-economic lines. Although much of this segregation
is an inadvertent resulf of legitimate attempts to
regulate the community's use of its land resources, the

presence of such segregatlon has raised questions

concerning the neutrality of the planning process.4r

13
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Nevertheless, state regulation of land use remains a more
effective method of controlling the external effects of
development than either unregulated private bargaining §r
the common law. One of‘the most important advantages that
a state planning authority possesses is its access to the
expertise of professionals in the fields of planning,
management, finance, and the envifonmental and social
sciences. This expertise provides the .planning authority,
whether it be a municipal council, the provincial
legislature or an administrative tribunal, with a more
complete understanding of the ramifications of the
various options aVailable tc it. Consequently, the final
determination of the planning authority will be more
likely to enhance the community's welfare. Both other
methods of regulating land use tend to benefit only the
indiéiduai landowner or a éiscrete group of persons

having property rights.

A second advantagefof state regulation lies in the
planning authority's ability to consider the long-range
interests of the community. Because a planning authority
uas access to information generated by professionals, it
can devise land use regqulations and plans which
accommodate the needs of future members of the community.
The capacity to consider the requirements of future
gener}tions substantially distinguishes state regulation

of land use from the other methods of land use
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regulation. Both private bargainiﬁg and the common law,
by their very natures, are incapable of resolving land
use conflicts which impact on the needs and Qishes of
individuals who do not have an immediate interest to

protect.

Finally, as Stanley Makuch notes, state regulation of .
land use is a"comparatively derocratic method of

42 1t protects the interests

resolving land use éonflicts.
of individﬁals who cannot participate in private
‘bargai?ing or do not have rights under the private legal
system. Members of the community may participate in the
initial stages of planning, they possess the right to -~
review the final land use plans, and they can challenge
planning decisions affecting their immediate and
long-ter— t.nterest.43 State regulation of land use

provides wany avenues for the articulation of "the public

interest".

While planning obviously protects the interests of the
community, it also benefits the individual whose rights
it restricts. Although the developer may now be unable to
construct an industrial site in a residential area, his
own home is séfeguarded against the individual who wishes
to start a similar industrial development in this
neighbourﬁood. The owner of the vacant lot also profits

from the maintepance of a natural area; the restrictions
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on his rights enhances the environmental quality of his
neighbourhood. In the long run, ;; and his children will
gain from the existence of parklandgin a developed area.
In exchange for accepting a restriction on some of his

property rights, the individual's interests as a member

of the community are better protected.
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CHAPTER II: RESTRICTIONS ON INDIVIDUAL RIGHTS AND CIVIL
LIBERTIES: EXCLUSIONARY ZONING

Land use regulations play an unintentional, but
important, role in controlling the socio-economic mix of
a neighbourhood by creating legal, financial, and
administrative barriers to the free movement of
individuals within a community. These barriers range from
outright prohibitions on a particular form of land use to
more subtle planning techniques, such as conditional
approvals for controversial forms of residential
development, regulations establishing different approval
processes for different types of land use, and onerous
development standards. Individuals who are affected by
these restrictive land use regulations discover that,
while they retain a theoretical right to settle anywhere
within a city, their ability to exercise this right is
limited by the need to fulfil the requirements of the
land use by-law. At issue, is tge extent to which a
planning authority may incidentally regulate individual

liberty by controlling the use of land.

A. Selected Exclusionary Land Use Regulations
1. Land use by-laws excluding high density Residential
Development

Most provincial planning legislation obliges municipal

22
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councils to enact land use by-law,vfdiQiding the
municipality into land use di-tricts‘gnd prescribing the
permitted and discretionary uses within those districts.?!
Local planning authorities have traditionally fulfilled
their statutory obligations by separating ‘peir
jurisdictions into residential, commercial, and
industrial districts. Within eag:p’ of these primary
districts, planning authoritiest permit different
intensities of development. For example, the City of
Edmonton land use by-law establishes thirteen residential
districts: among them, single-detached, low-density,
semi-detached, row-housing, medfum density, low-rise,
medium-rise and high-rise apartment, residential, rural
residential, and mobile home land use classifications.?
Permissible forms of land use in the first district are
limited to single defached*homes and group homes whose
population is less than six,3 and in the second and third
districts, to single family detached and semi-detached
dwellings, as well as group homes whose population is

4

less than six. The other land use districts contain

progressively more varieties of residential development.

The power to divide a city or town into land use
districts reflects the underlying rationale of state
regulation of land use. Traditionally, zoning has been
viewed as a method of protecting residential areas from

the external effects of industrial, commercigl,.and high
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density residential dov010pmont.5 Planners commonly cite
the increased noise, congestion, traffic, pollution, and
general ugliness associated with intensive residential
development as reasons for segregating it from districts
of detached and semi-detached homes.6 By dividing the
community into districts, a muniqipal planning agency
negates‘the deleterious effects of intengive forms of
land use, causing these costs to be borne by the people
biving in multi-family housing projects or apartment

blocks.7

At fhe same time, by separating such residential
development from single detached homes, the municipality
is better able to rationalige urban growth, and develop
comprehensi®e policies for the provision of
transportation services, utilities, and public
facilities.® In theory, this rational urban growth

benefits every member of the community, not merely those

living in low-density areas. -

Fiscal concerns also influénce a municipal council's
decision to segregate forms of residential development:
Under current tax sharing agreements, municipal
governments in Canada possess few sourcés'Sf'fgvenue. The
principal means by which municipal governments obtain
funds, other than by the receipt of grants from the
provincial goverhments, is ‘by the imposition of real
property taxes, business taxes, license fees, and user

charges.9 At the same, time, the responsibility of



municipal governments to provide services conti
10

increase. The financial position of municipdi

governmeﬁts, therefore, provides them with an ingentive

b

to encourage forms of development providing the most

revenue. In The Report of the Federal/ Provincial Task

orce on the Su and ice of Serviced Residentia

Land: Down to Earth ("the éreenspaaneport"), the authors

, ] -
conclude that while residential development generally is
not a lucrative source of revenue, among the common types
of residential development, single detached homes and

. apartment buildings create smaller deficits than other

11

forms of housing. The!eﬁthors of the Greenspan Report

suggest that municipalities have neglected to provide for
townhouses and row housing because these types of

residential development do not increase their financial -
resources. -2

Finally, land use requlations excluding high density
residential development are occasionally mo;ivated b&'.
local concerns over maintaining.the social stability of a
neighbourhood. The influx of new residents, particularly
those belonging to different social and economic classes
than ;he majority of the community, can often create
tension .in an otherwise stable and homogenous
neighbourhobd. Existing residents maf perceive newcomers
as a threat since their values and ways of life are

usually not those of the established community. The



resultant psychological distress is a type of external
cost generated by intensive residential development, and
one which, in $rinciple, shoﬁld be givén some
consideration when planning for high-density residential

development.13

'However,‘land use regulations that are enacted to
maintain community stability and homogeneity are
controversial singe it is difficult to determine whether
these regulationjeflect legitimate planning concerns or
stem from prejudice and fear of Ehange. The planning
process, as it now stands, provides a numger of avenues
through which community groups and ratepayer associations
can voice their views on any given land use regulation.14
While the participatory element of land use planning is
- normally considered one of the advantages of thé éiénning
process, in some circumstances it can prove to be a
disadvantage. Community groups and ratepayer
associations, by conducting well-organised campaigns, are
‘able to lobby planning offigialé’and mpnicipal councils.
This latter body, because it is composed of elected
officials, may be influenced by the view of community
members.ls As a result, land use regulations occasionally
demonstrate a bias towards protecting the iJmediate

interests of tHe community.l®

Regardless of the underlying reasons, studies suggest



27
that land use regulations limiting high-density
residential development to specific areas of a city have
the effect of dividing a city along socio-economic

lines.17

While formerly the exclusionary effects of
restrictive residential zoning were felt»by lower income
households, apparehtly this type of land use regulation
is now blocking the access of middle income families to
low-density residential areas.l® Affordable housing for a
significant portion of canadian society no longer takes
th? form of single family detached homes. Townhouses and —
row ﬁousing are quickly becoming the common types of
residential development for members of the middle
classes, while low-cost housing projects provide the 6nly
possibility for lower income families to acquire housing
other than on a rental basis.:® By continuing to create
districts of single family detached homes, municipal
councils ignore the realities of the Canadian housing
market. They act, in general, to protect éxisting
residents from an increase in taxes and a decrease in the
quality of their physical environment. | |
The social ramifications of a policy of restrictive

residential zoning are outlined by Michael Goldberg in

The Housing Proble:: A Real Crisis?:20

Goverriments are elected to carry out political
decisions and are generally swayed by political
; rather than economic considerations, but the
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political and the economic gvod often coincide.
Housing is a unique good whith possesses many
social as well as economic characteristics. Many
Canadians put a high value on home ownership as a
measure of security, status, wealth, and general
well-being. Social reformers have long contended
that the poor must be well housed before they can

break out of the poverty cycle. Housing policy is
thus also a crucial component of social policy.

By prohibiting and restricting the extent of hig%}?ensity
development, a municipal council maintains the v tus o
of the immediate community. In turn, a decision favouring
thé immediate community deprives incoming residents of
the opportunity to acquire housing in an area which may
be desirable for its aesthetic qualities, préximity to
~places of employment, and location near public facilities
and services.

A ‘
2. Development standards and Subdivision exactions

v

In addition to dictating the type of development in each
land use district, mugicipal councils also regulate the.
form of residential land use in both developed areas and
subdivisions. Planning legislation enables municipal
councils to establish minimum lot sizes, minimum
distances between buildings, the number of buildings on
each lot, the distance of each building from the street,
and to create regulations éoverning the appearance of all

buildings.21 Municipalities also have the power to enact

similar standards governing development in newly-created



suburbs. 22 In addition, some municipal councils have the
power to enact growth control schemes by restricting the
number of lots subdivided from an area during any

23 Others can create subdivisions for

calendar year.
special forms of ?evelopment and enact regulations
applicable only to these districts.?%

-Municipal planning authorities also have the capacity to
make subdivision approval conditional on the payment of
cash, the provision of services, and the dedication of
land for public use. The Planning Act, R.S.A. 1980, c.
P-9, for example, enables municipal councils to require
the person subdividing his land to fulfil the following
conditions: to conggfuct or to pay for‘the construction
of roads providing access to the subdivision; install or
pay for the inétallation of necessary utilities;
construct or pay for the construction of parking
facilities; and pay off-site levies.?> In addition,
developers 'in Alberta must dedicate a percentage of their
land for public roads, environmental reserves, and school
%Pd municipal reserves.2® Municipalities may also exact a
monetary payment in lieu of land for school and municipal%
reserves.27 In Ontario, landowners and municipal councils
enter into development agreements which specify that the
developer‘will fulfil any conditions that the council

deems necessary and reasonable.z8 These conditions

generally include such items as- the dedication of land

29



for community use and payments towards the financing of

utility and sewerage services.

Development standards and subdivision regulations govern
the form of development within specific land use
districts in order to ensure that individual homes do not
detract from the ambience of the neighbourhood, and that
each home is provided with adequate public facilifies.
‘Regulations prescribing minimum lot sizes let the
municipality standardise utility services in developing
areas.?? Other regulations, such as minimum floor area
requirements and density controls, prevent overcrowding
in areas of multi-family dwellings.3o By regulating the
number of people in a subdivision, a municipality can
also tailor the demand for public services to its fiscal
resources.‘31 Some development standards are related to
building codes and provincial health andl safety
regulations, and thus serve to bfotect the inhabitants of

32

residential districts. Other regulations, controlling

the outward appearance of homes, attempt to forestall the
construction of buildings which, by their very
appearance, detract from the physical environment of the

33

neighbourhood. Subdivision conditions help offset the

cost of new urban growth to the municipality and its

resident taxpayers, and ensure that the new district is
4

provided with public services, infrastructure, and public

34

parklandg. By enacting development standards and

30



subdivision regulations, municipal councils hope to
achieve ordered aesthetically-pleasing urban growth, at

least cost, fiscally and socially, to the community.

A series of reports on housing in Canada have concluded
that the development approval process, development
standards, and subdivision exactions‘ contribute to
housing costs, and thus deprive the poor and members of
the middle classes of the opportunity to purchase their
own homes. The first of these reports, Costs in the Land

Development Process, examined the rise in housing prices

during the 1964-1974 period.35 Its author, Andrye:z

Derkowski, concluded that the duration of the development
approval process and the imposition of the excessive
development standards contributed to the rise in prices
during that period.36 He contrasted the housing market in
Calgary with that of Edmonton. Housing pPrices were higher
in the latter city, largely as a result of the time that
it took for the citf pPlanning department to administer
the development approval process.37 The City of Montreal,
which retained a policy of paying for new urban
development by the imposition of local improvement taxes,
had the least expensive housing of ten major Canadian

38 Its situation was contrasted with those of

cities.
Toronto and Vancouver, cities in which a policy of
shifting costs to the developer helped Cause_some of the

country's most expensive housing.39
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Another study of housing costs inACanada, The Greenspan
Report, also examined the effect of municipal land use
policies on the EE}ce of housiﬁg.4° Its authors con;luded
that, in the short run, demand for residential housing
was the most important factor contributing to the
escalating price of residential lots.%?! However, the
authors also noted that, when compared with construction
costs, the cost of land had gradually assumed a larger

proportion of total housing prices.42

The Greenspan
Report cited municipal policies of exacting>lot 1evies,l
shifting servicing costs to the developer, and requiring
land dedicationé as factors ultimately leading to the
restriction of the supply of developable land.43 The
authorities concluded that, in the long term, municipal
land ude regulations would contribute to increased

44

housing costs in Canada. The Housing Problem: A Real

Crisis? has recently confirmed the conclusions of the

Greenspan Report.45 :

The imposition of high devel#pment standards and
substantial subdivision exactions is one of the most
subtle forms of e%clusionary zoning. Development
standards do not explicitly discriminate against certain
individuals or expressly prohibit the construction of
medium and high density housing. Instead, a municipal
council, in 1its attempts to maintain the quality of

" residential development, applies similar standards to all



prospective homeowners, regardless of social and economic
status. As a consequence, the municipal council excludes
those people unable to afford the cost of constructing
housing to the standards set by the land use regqulations.
While, theoretically, every indiviéual may move into
low-density residential districts, in practice, this
freedom may only be exercised by the wealthier members of

society.

3. Restrictive definitions of "Dwelling" and "Family"

In this form of exclusionary land use by-law, municipal
governments commonly define "family" and "dwelling" in
such a manner as to limit the type of person who can live
in districts of detached and semi-detached housing. In
general, these by-laws, known as single family zoning
by-laws, allow only persons related by blocod, ;egal, or
marital ties 'énd a specified number of unrelated

individuals to live in low~density residential districts.

Définitions of "family" and "dwelling" range fr'the
highly restrictive, which limit "families" to people
interconnected by blood or marriage, to the more liberal,
which permit a specified number of unrelated individuals
to live in one house. An example of a restrictive
definition of "family" is found in the Township of

Esquimalt's by-law where a "family" is a "person or group
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-,
of persons who, through marriag; or blood relationship
normally live together in one dwelling unit.n46 No
' provision is made for common law relationships, boarders,
or foster children. The Mﬁnicipality of Saanich gives a
broader meaning to "family". In its by-law, a single
family dwelling is described as a "résidential use of a

building for one dwelling unit only."47

A dwelling unit
is further defined as a "housekeeping unit ... for the
exclusive use of a family maintaining a household. "8 A
"family" includes "one or more individuals who by reason
of marriage, heredity, adoption, or choice live as a

household, provided that the number of persons unrelated
by blood shall not exceed four."49 The by-law, however,

excludes boarders, day care children, and religious

groups from its definition of family.

\

-

A still more liberal policy is evident in the City of
Edmonton's land use by-law.‘k single dwelling is "one or
more self:contained rooms provided with sleeplng and
cooking facilities, permanently, or semi-permanently for
a household and either up to two lodgers, roomers, or
boarders, or four foster children."50 A household
comprises a "person, or two or more persons related by
blood, marriade or adoption or a group of not more than
five persons who are not related by blood, marriage or
adgbtion."sl A variety of living arrangements are capabl®

of falling within this definition; for example, common



law relationships, adoptive and foster . families,
religious groups, and people 1living together for

financial reasons.

Finally, the most permissive definition of a single
family detached dwelling is contained in the Land Use
Order of Improvement District No.10 in the Province of
Alberta. This Land Use Order states that "one family"
dwellings are permitted uses in all residential

districts.52

The Land Use Order does not define the word
"family", but does describe a "dwelling unit" as a
"complete building or self-contained pogtion a portion of
a building, set or suite of rooms for the use of one or
more individuals, living as a single housekeeping
't".53 The requirement that people live as a single
housekeeping unit ensures that the building is used for
residential purposes without dictating the identity of
the occupants.

.
Land use by-laws containing resgrictive definitions of
"family" and "dwelling" represﬁht‘another method by which
municipal governments attemptl}ﬁ control the adverse
effects of high-density residentjal development. For
example, single family zoning by-laws of the type used by
the City of Edmonton regulate the size of a district's

population by placing a numerical restriction on

unrelated individuals compatible with the 1limit

rd

35



36
established by provincial health and safety

regulations.54

It also protects the neighbourhood from
becoming too crowded by limiting the number of unrelated
people in each house to the approximate size of a

family.55

The restriction thus preserves the tranquility,
cleanliness, and spaciousness of low-density residential
districts, and ensures that the residents have easy and
frequent access to the community's public facilities. For
the owners and occupants of single family homes the

by-law helps to maintain the benefits commonly associatgd

with better residential districts.

A subsidiary, but related, goal of single family zoning
is the protection of the neighbourhood's social
stability. By-laws which define land use by reference to
the personal relationship of the occupants reflect
certain assumptions about the attributes of traditional

families.56

First, there is a general belief that a
family group is a stable relationship, and therefore will
not disrupt a neighbourhood's tranquility. Second, it is
assumed that the members of a family, because they live
in one home for a lengthy period, will maintain the
physical quality of their surfoundinqs and participate in
community affairs. In contrast, unrelated individuals are
thought to be transient, and thus more likely to disrupt

the social fabric of the community and let their

buildings and lawns deteriorate. In this respect, single:

\
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family zoning is designed to exclude a mobile population
which would normally inhabit apartment buildings and
\

boarding houses.>’

Writers in the field of land use planning have questioned
the soundness of the distinction drawn between related
and unrelated individuals.>8 Critics of single family
zZoning by-laws afgue that the goal of controlling
population density is not advanced by allowing large
groups of related individuals into residential districts
while simultaneously limiting the number of unrelated

people.59

Similarly, they point out that municipal
councils do not necessarily maintain a quiet and stable
environment by restricting occupancy in low-density
residential districts to traditional families, as
families are no more stable,_and no less disruptive, than
individuals living in other relationships.60 In light of
these considerations, critics of single family Zoning
by-laws state that people who adopt non-traditional
living ‘arrangements should not be excluded from
low-density residenwdl districts, particularly if such
people do not threaten the social stability of the

community.

To a limited extent, some Canadian municipalities have
acknowledged the validity of these criticisms, and have

r
expanded their definitions of "families" to include
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boarding arrangements, common law relationships, fontxr ;
families, and communal rclationshipl.61 chortholou., ? . ;
municipal councils appear reluctant to completoly abqﬁ?oQ
single family zoning and replace it with dofinitlp‘ ‘
which eliminate the distinction between traditiéﬁ;ilsn&;'
non-traditional families. A zoning by-law of’tﬁe type
found in the Land Use Order of Inprovement District No.1l0
is generally perceived as too broad, because it might
perfit the construction of controversial uses such as
group homes, halfway houses, and detention centres. .

.

Thus, municipal councils continue to enact restriotive

. o
definitions of "family", thereby crgating a dispimgyy “

‘

between the gﬁmber of individuals

can inhabit a
dwelling if they are related to one ﬁnother and the
number of individuals who can inhabit a similar dwelling
if they are unrelated. A biological family may be of any
size, while the size of a family of unrelated individuals
is limited by the provisions of the land use by-law. The
restrictions on the rights of some individuals are '
obvious: single family zoning by-laws affect the
individual's mobility, his freedom to choose where he
will live, and his freedom to associate with whom he
Pleases. Moreover, single family zoning by-laws, by
establishing a distinction between traditional and
non-traditicnal families, discriminate against

individuals choosing to live in the latter arrangement.
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‘ - v
;he implicit assumption of single family zoning by-laws,
that only traditional families' create a stable and
pleasant atmosphere, 1leads to the exclusion of
individuals equally entitled tofenjoy'the enefits of 1ow
density residential areas. These indiv1dual may- include

' the elderly, the mentally and physically disabTed, and
the underpriv11eged mémbers of” society who, because of
circumstances peculiar to themselves, must live'in’groups
Iarger than that permitted. by the zoning by-law.

- Consequently singl amily aonlng by-laws also tend to
discrim-nate against groups whose members, by themselves,
general-y cannot afford to purchase homes in low-den51ty
residential areas.

4. Restrictions on discreticnary'.Residential
Developnent v

Single family detached and semi-detached homes are.

usually permitted ai,of right in. re31dential districts

Group homes, halfway houses, day care centres, and senior

citizen housing are generally‘*authorlzed at- the

discretion of the planning. authority. ThlS distinction is

&

important as it governs thé extent to which a development

officer may impose conditions upon the constructlon of
' i Ry

specialised forms of hou51ng. DeVelopment permits ;for the

4
~construction of 'single family detached homes- are issued

automatically, if the progosed -construction fully

"«\

&
complies w1th the terms of the’ applicable land use

[

¥
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62 If the use is classified as discretionary, A

by~law.
development officér may refuse an application on its
merits, or approve it subjegct -to compliance with

3 Thus, the sponsors and

additional requiremegts.6
- occupants of speéialised housing must undertake
procedures thaﬁ the municipal council does not demand of

cwners and occupants of single family detached homes.

The group home policy of Ontario municipalities

illustrates s;me of the restrictions that a planning

authority may place upon the c¢onstruction of specialised
housiné. Ontario municipalities comﬁonly, draw a

distinction between three classes of group homes: group

homes, group residences, and crisis residences. Group

homes accommbodate three %o ten persons, and thqaresidents
simulate a traditional family 1ifd as much as possible.64 9
Group residences are similar to group homes, but hqusé a 
.larger number of people. Crisis residences provide
short~ternm, immedgate care\ for 'a more transient
population.65 Ontario municipalities can restrict the’
number of group homes within any district and establish
minimum distance requirements between these homes ., 8°
Group and crisis residences are completely excluded from
low-density residential districts and can only be located o 3‘
'on the fringes of commercial or industrial districts.67 rw “

-

_ )
The City of Victoria alse distingd%;hes between types of
v " ito ’ !.
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group homes, permitting homes for children, senior
citizens, and the mentally and ;:;siéally disabled in
-low-density residential areas, while prohibiting the
construction of detention centres and facilities for the
treatment of drug and alcohol addictién.68 The sponsors
of all types of group homes must operate them from houses
built prior to 1931 and Q;ed as residences for at least

69

twenty years. The operators of these may only make

structural changes necessary for the provision of

70

adequate carﬁ\of the residents or access into the

Finally, the city of .Calgary defines a "special care

. .

house.

facility" as a:’1

No %restriction is pPlaced on the number of residents who
may occupy these homes. However, special care facilities

are not permitted in the most exclusive residential

distritts and are classified as discretionary uses in all -

other residential zones.1I2 In all residential districts,
applications to develop group homes must be pgsted,for
seven days prior to the granting of a development

permit.73 All oth@r applications for discretionary use

3
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permits must only be published in the local paper after

the application has been approved.74 bt

Controversy ' surrounds many discretionary forms of
residential development as local residents perceive such
development as a threat to the social stability and_tng
physical quality of their community. These fears are
particularly apparent in the debate concérqing the
construction of group homes in low-density residential

«areas.

The debafe centres upon whether municipal councils should
automatically grant the sponsors and operators of group
homespthe permissf?& o construct and operate homes in
‘residential distriﬁ Those people who support ‘ran
as-of~right policy arqgue that the placement of group
‘homes in family-oriented neighboufhoods aids the process

of "normalization".75

Given the opportunity to live a
"normal life", the inhébiténts of group homes gradually
learn to interact with the community and cope with the
daily stresses of society. Similar arguments are advanced
to .support the construction of halfway houses in
residential districts, and, to a lesser exteﬁt, detention

76

centres. By excluding these institutions, municipal

‘governments impede the socialization process.

Opponents of an as-of-right ‘policy question the
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effectiveness of group homes.77 They also stress that
group homes place a strain on the community's financial
resources and public Facilities since people who live in
group homes require additional medical and psychiatric
care.7&‘They point_to the obvious dangers of placing
detention centres in family-oriented districts and argue
that similar dangeré stem from people who live in
half-way houses.79 Finall&, the opponents of an
as-of-right policy claim that property values are lowered
whenever group homes, halfway houses, and detention

2
centres are placed in residential districts.80

Some Canadian municipalities, in response to this
controversy, have adopted policies which strive toh
accommodate the arguments of both sides. Sponsors of
group homes may establish these institutions in
family-oriented neighbourhoods as long as they meet the
conditions impased by various municipal governments. Yet,
theseAconditibns indicate a continued concern for the

maintenance of a stable, uncrowded, and homogenous

neighbourhood.

By-laws distinguishing group homes with a population of
five or less from homes built to accommodate a larger
number of residents reflect a desire to maintain an
uncrowded environment. Homes with a large population

create problems of congestion and noise, as does any
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other multiple dwelling development.81 Homes with large
populations also strain the community's financial
resources and public services; therefore by-laws
excluding such hones protect the present residents from
increased taxes or a decline in the standard of public

services.82

Other by-laws evidence a desire to protect the stability
of residential districts. Municipal by-laws in Ontario
distinguish between group homes, group residences, and

crisis residences.83

While the first of these uses is
perceived as compatible with single family detached
homes, the latter ;wo uses, because of their size and the
personal characteristics of their inhabitants, are

confined to commercial districts.84

The City of
Victoria'!s by-law, by excluding detention gentres and
-facilities offering psychiatric care, demonstrates a
similar concern for the potentially adverse consequences
of placing residents of these homes in family-oriented
neighbourhoods.

The City of Calgary's by-law reveals another aspect of
the concern for community stability. While arguments
concerning the adverse effect of group homes upon the
community and upon property values havé been demonstrated
9

to be ill-founded,85 residents continue to worry about

the threat that group homes present to both the social

44



cohesiveness of their community and the value of their

investment in residential property.86 The notice

provisibn in the calgary by-law warns adjacent landowners

of the impending application for a development permit and
provides them with the opportunity to voice their
objections prior to the development officer's decision.
The notice provision gives the sponsofs of the group home
and the residents the chance to discuss the community's
concerns and to negotiate a compromise sglution. Yet, the
by-law also provides .community groups with the time to
halt construction of group homes, if these groups are

.

sufficiently vocal amd organised.

1l
The imposition of substantive and procecdural conditions
on-discretionary forms of development once more raises
the issue of the extent to which land use regulations
should be able to influence the social mix of a
neighbourhqu. Municipal councils can very easily justify
their restrictions by referring to the external costs
that group homes, detention centres, and housing projects
for the elderly create for existing residents. By
enacting a restrictive land use by-law, the municipal
council may simply wish to ensure that discretionary
forms of residential development do not detract from the
ambience of a low-density residential area. Yet, most of
the costs imposed by discretionary forms of residential

land use do not stem from their physical attributes, but

45



46
from the social tension resulting from an influx of
people who do not fit into the ‘traditional concept of a
family. It is therefore questionable whether controls of
discretion;ry forms of development reflect merely a
concern with maintaining the neighbourhood's physical

environment. S
B. . Judicial Response To Exclusionary Zoning

To date, comparatively few Canadian cases exist on the
subject of exclusionary zoning. The majority deal
principally with one type of land use planning technique,
namely land use regulations containing restrictive |
definitions of "familwp" and "dwelling" or variations
thereot. 8’ A few cases concern the validity of land use
by-laws discriminating against religious and ethnic
minorities,88 and two address the validity of by-laws
having the potential to exclude lower income
households.89 In general though, the Canadian courts have
been presented with few opportunities to rule on the
validity of the selected exclusionary zoning techniques,

and, therefore, generalisations about the judicial

reaction to these techniques are difficult to make.

The decisions which do exist on the subject of
‘.clusionary zoning show that the courts have relied upon
the dcctrine of ultra vires to review exclueionary land

use regulations, and have struck down these regqulations

-
ra



when the municipal planning.authority has exceeded the
scope of its enabling legislation. Among the specific
tools that the courts have used are the rules of
statuﬁory construction and common law doctrines such as
bad faith, discrimination, and unreasonableness. This
chapter examihes Canadian decisions on exclusionary
zoning according to the legal doctrines invoked by the
courts and attempts to determine whether these doctrines
can be used to strike down some of the selected planning
techniques which have not been examined by the Canadian

courts.
1. Judicial construction of "Family" and "Dwelling".

One of the methods that Canadian courts have frequently
used to pratect personal liberty against exclusionary
zoning by-laws is that of construing such by-laws
against the municipal authority and in favour of the
individual. Reliance on the rules ‘of statvto -y
construction is particularly noticeable in the cases ﬂ
dealing with the validity of single family zoning
by-laws. There, the central issue has often been whether
nonltraditional family groups 1live in a manner
sufficiently similar to that of a traditional family and
use facilities sufficiently similar to "dwellings" or
"residences" as to meet the requirements of single

family zoning by-laws. In general, the decisions of the

Canadian courts.show a growing understanding of the role

-
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of single family zoning by-laws in preserving the -
residential character of a neighbourhood, and a
corresponding belief that non-traditional families do

not threaten this character.

Prior to the late 1960's, few cases had discussed the
nature of zoning for residential use. The majority of
decisions dealt with the ability of Ontario
municipalities to declare any given street a residential
street pursuant to s.406(10) of the Municipal Act, R.S.O.
1914, c.12. These decisions indicate that the courts
considered that the primary purpﬁse of this power was to

protect and enhance the residential character of the

90

designated area. Accordingly, the courts upheld the

rights of individuals and groups to construct buildings

I'd

that were compatible with a residential neighbourhood:

religious houses,91 assembly halls,92 hospitals,93 and

94

apartments. Illustrative of this group of cases is the

decision of the Ontario Court of Appeal in Regina v.

95

Heit. The municipal by-law in question stated that "no

building shall be erected or used for any purpose other

i —

~
than a private building."96 An individual, having

remodeled a single family dwelling into three apartments,
- was charged with a violation of a by-law. The Court held
that the by-law had two purposes: to prohibit commercial
industrial or business development, and to ensure that

new construction did not detract from the quality and



appearance of the aroa.97 In the Court's opinion,
apartments in a renovated house did not conflict with the

underlying purposes of the by-law.98

The by-laws discus37d in these early cases did not define
"residential" or "private residential" dwellings. Thus,
the by-law was open to liberal or restrictive judicial
interpretation depending, upon the circumstances and the
nature of the applicati;; before the courts. The Ontario
courts adopted a liberal Qnterpretation: the British
Columbia Supreme Court in Shaugnessy Hejghts Property
Owners v. Children's Aid Society of catholic Archdiocese

of Vancouver 99 chose to interpret "private dwelling

house" in a more restrictive manner. In this case, a

local community group sought an injunction prohibiting
the operation of a home for foster children in their
neighbourhood. The relevant provision of the by-law
prohibited the construction of buildings other than those
uséd as "private dwelling houses, 100 The Court
i;terpreted the term as equivalent to "single family

101

residences". The Court concluded that the children and

their supervisors did not constitute a family because the

children's occupancy was on a short-term basis and the

)

operators of the home were reimbursed by the provincial

02 Unlike the Ontario courts, the British

government.l
Columbia Supreme Court did not discuss the purposes of

residential zoning, but emphasized the identity of the
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home's occupants in its analysis of the by-law. As a

result, the children werd"kcluded from the district.

These early anggio !!'”‘;itish Columbia decisions are
indicative of the contlicting views the anadian courts
have taken towards zoning by-laws which regulate land use
in residential areas by restricting development to single
family dwellings. The Ontario courts adopted a functional
approach. They first examined the purposes of residential
zoning, and then determined whether or not the proposed
development was compatible with these purposes. The
Bri<isn Columbia Supreme Court, however, adopted a
literal interpretati ‘ olding that the occupants of
detached dwellings mu ‘be a family in, the traditional

sense of the word.

In the decisions of Regina v.Brown Camps Ltd.lo3 (Brown

Camps I) and City of Barrie v. Brown Camps Residential

and Day Schools Ltd.lo4 (Brown Camps II), the «£durts

again demonstrated that differing interpretations of the
purposes of single family zoning can give rise to
conflicting decisions. Both cases concerned the
enforcement of a single family zoning by-law against the
operators of homes for emotionally disturbed children.
The organization and method of operation of the homes
were the same. Yet, in the first decision, the Ontario

Court of Appeal characterized the home as a commercial
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enterprise, while, in the segond, it categorized the
inhaq%tants of the home as a family. Consequently, the
by-law was enforced in the first case, but not in the

second.

In a:gxn_ggmgg_l,los a non-profit organization attempted
to establish a home for emotionally disturbed children.

Occupancy was restricted to four children and
miscellaneous staff members who did not live on the
premises. The children were pPlaced in the home by the

Cﬁildren's Aid Society. Brown Camps Ltd. received an

allowance for each child. The applicable municipal by-law

designated the premises for use as a single fagily
dwelling. ”Family" was defined as "one or more persons

liv&ng in aasingle housekeephngnunlt'" No numerical
“ing.

restrlctiqn was §f§ced on e umbgf&pf pe sons who could
R %

live 1n a; dweillny ¥§% ﬁe orqangzltion whs ch%:ged by
the municipal§ty fof hﬂving vibﬁytﬁé thg by-law and
dpnvicted bywthe Ont;rio cbﬁhty’gou;t This ‘conviction

was orertunned By ‘the Ontario Pivisional Court. ¥07

Mr. zu;;:ce Kelly, writing for the Ontario Court of

Appe#&ﬁ ﬂeversed the dec151on of the Divisional court,

1068

upho;duhd the original conviction The key to his

; ip‘s judgment lay in his initial decision to

3 »?
'§only the use that Brown Camps Ltd. made of the
i

Accordingly, Mr. Justice Kelly considered
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the identity of the JEcupants as relevant only in so far
as occupancy would help determine the use of the

premises.llo

His Lordship classified the use as a
commercial one, stating that Brown Camps Ltd. was engaged
in the business of providing accommghationp board,

instruction and treatment on a remunerative basis.lll

His Lordship then considered whether the relationship of
the occupants was so like ; family relationship as to
offset the commercial use of the premises. Mr. Justice
Kelly acknowledged that the by-law's definition of family
was broad enough to permit the oacupancx of a hguse by a
large number of unrelated inqga];‘é‘provided that they
acted as.é family or as a siné e housekeeping unit.112
However, his Lo¥glship considered that the voluntary
selection of one's partners was the essential element\of'
a family-like relationship among unrelated people.113
Pointing to the passive role of the residents and their
inability to select where and with whon they lived, Mr.
Justice Kelly stated that the necessary "voluntary"
element was lacking in the children's relationship with
one another and with their supervisors.ll%kConsequently,
his Lordship held that Brown Camps Ltd. had %iolated the

&
by-law.115

In Brown Camps II, the City of Barrie sought a permanent

injunction restraining Brown Camps Residential and Day
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Schools Ltd, from operating a group home in an area zoned
for single fanily homes.116 Section 3 26 of the by-law #
defined a dwelling unit as a "separate set of living

. quarters designed for, or- used by, an individual or one

'familyfalone."ll7 Section 3.28 defined "family" as "one -

or more' persons ‘Wwho are interrelated by bonds of
cOnsanguinity, marriage or 1egal adoption, or not more
than five unrelated. persons. nll8 The by- 1aw also
established districts in which- clinics and nurSing homes
were permitted uses.119 Neither use was allowed in the

_Single family home district.

As in Brown canmps the children were placed in homes
at the request of a prov1nc1al agency. Brown Camps
Residential and Day Schools Ltd. aSSigned the children
*to specific homes The children were supervised by day
care staff, the majority of whom did not remain on the

-

premises during the evening. Medical and dental care was
24
provided by local professuonals.120 A resource group of

o
local doctors and social workers provided necessary
counselling. Not more than five children were placed in

each home. 12!

N

Because of the similarity between the operation of the

home in Brown Camps I and the workings of the present

A
home, the City of Barrie argued that Brown Camps

Residential and Day Schools Ltd. was actually operating a
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medical ,elinic, and had consequently violated the zoning
by-law. The éity asked for a permanent injunctionfto stop
the further operation of the group home. 122

*
‘The Ontario Court of Appeal refused to grant the
injunctipn, concluding tﬁ;t the individuals living in the
home fell within the.by-law's definition of family.123
Unlike the Court of Appeal in Brown Camps I, the Court of
Appeal iq Brown Camps II held that the use Brown Camps
Resipential and Day Schools Ltd. made of the premises was
immaterial.124 Accordiﬁg to the Court, s.3.26 of the
by-law emphasized the relationship of individuals living
in the building, requiring them to‘be a family és defined
in s.3.28.125 The Court felt that this emphasis upon the
identity of the occupants distinguféhed the by-law from

the one discussed in Brown Camps I.126

Although the
provincial agency selected children for treatment and
Brown Camps Residential and Day Schools Ltd. received an
allowance for each child, the Court did not place any
importance oﬁ the involuntary natu;é of this

relationship.127

Rather, after examining the evidance,
the Court concluded that the premises wereﬁésed "for the
care and upbringing of these children in the samé manner
as if they were being used by parents with special
expertise to deal with their children who had similar

emotional problems."128



The holdings of these two cases areAdifficult to
réconcile. Faced with éssentially the same facts, the
Ontario Court of Appeal arrived aﬁ two bompletely
different views of group homes; In the e;flierldecision,
the Ontario Court of Appeal appeared to be concerned
with the quasiicommercial nature of the group home, and
stressed that the by-law in question precluded
commercial development in residential districts. In the
i;ter decision, the COﬁrt of Appeal dismissed thé'city
of Barrie's argument that the group hgme constituted a
medical clinic, and instead found th5£ the;aﬂmg was a
quasi-residential form of land use and its inﬁabitants
resembled a traditional family. In essence,vthe two
decisions demonstrate a changing attitude towards the
status of gfoup homes and a greater’accepgahce og their

-

presence in a low-density residential district.

*
The decision of Charlottetown v. Charlottétown

es129

Assoc'a. on for Resident e also illustrates

the growing judicial acceptan;e of group homes as
compatible forms 6f devéiopmeht in f;sidential areas. The
Aésociation established a group home\in an areé'zoned as
a single or two family residential district. A "one
family dwelling" was described as "a detached building
having independént éxterior‘yalls and de;igned or used
exclusively for residence purp?ses by not more than one

130

family.ﬁ -The word "family‘ﬁwas not defined. 1In

addition, thelcity had designated an area of the city as

55
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a multi-family zone, in which group houses were permitted

uses. "he term "group houses" was not defined, 131

Six moderately retarded adults lived in the home% They

were placed there by older parents who could no IEnger
care for them. The Association, a non-profjt

brganization, received a daily allowance from thé
Department of Social Servicesgto cover operating costs.
The inhabitants did not receivé professional care. |
Evidehcé established that these people lived an everyday

existence.132

3

The City sought an injunction to stop the Association

from operating the home in the residential district.

.Lawyers for the City argued that the home was actualiy a

health care facility, and thus forbidden from operating

in a single family detached home area.133

The Prince Edward Island Provinciai Court refused to

grant the injunctién, dismissing the City's argument that

the home was a commercial use.134

e

of Appeal in Brown Camps II, the Court in charlottetown
v .

Like the Ontario Court

Association classified the group home as a non-commercial

use of land. In support of this finding, the Court cited -
the following facts: the home was operated on a
non-profit basis by a charitable organization; it was

distinguishable ‘from a boarding house where the tenants

{



paid the owner for room, board, and housekeeping

sarvices;l35

and the occupants lived as a household,
going to work evefyday, preparing their own meals, and
sharing household'chores.136 The Court held that, in
light of these facts, the occupants were a family in the
functiogél sense of that word.l3’ In making this
determiné#ion, the Court $ccepted the following

definition of "familyw:138

The word family has several meanings. Its primary
meaning is the collective body of persons who live
in one house under one head or management. Its
secondary meaning is those who are of the same
lineage or descend from one common proggnitor.
Unless the context manifests ‘a different intention,
the word "family" is usually construed in its
primary sense.
The City of Charlottetown had not defined "family"; thus,
a sympathetic court was free to interpret the word in a
manner which forwardéd the cause of the sponsors and the
occupants of the qrdup home.
A
Perhaps the most interesting aspect of the Court's
judgment was its views of the purposes of single family
zoning by-laws. The Court indicated that it considered
the protection of the residential character of the
neighbourhood as the most important goal of single family

zoning by-laws.139

In the Court's opinion, the group home
did not detract from the residential character of the

" neighbourhood since the house did not look 1like an

57
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instituti&n and was used for residential purposes, the
occupants acted as a family, and the home had not caused
inqonvenience to the neighboure or!;‘Qrop in property

140

AL
values. The Court concluded thaq&?hd“abjective of the

by-law had not been frustrated by reasqn of thg operatjion

- .) -
of the group home.141 ..

One other recent decision, Re Hutterian Brethren Church
of Eagle creek Inc. and Rural Municipality of Fagle
o

C;eek,l42

has dealt with the construction of residential
land use by-laws. The relevant zoning byrlaw limited
permitted uses in an agricultural district to
agricultural pursuits and necessary accessory buildings,
described as "buildings, structures or uses accessory to
and located on the same site with the main use, including
single family dwellings accessory to the principal

143

agricultural use." The definition section of- the

by-law stated that a single family dwelling was "a
detached building consisting of one dwelling unit as

herein defined, and occupied- or intended to be occupied
A Q

as a permanent home or residence of one family, but shall

 nidd The regulations

not include a trailer coach
annexed to the by-law permitted the construction of not
more than two &ngle family dwellings on any one

agricultural holding. 145

The same regulations delegated a
discretionary power to the Council of Eagle Creek,

pagmitting it to authorize the construction of additional
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buildings, if such buildings were necessary to the

operation of the farm.l46 .

The Hutterites purchased approximately 4000 acres og land__,,
in the municipality, and applied for a development permit
to build residences, ; communal kitchgn, a laundry, a “.%
slaughterhouse, a chﬁrch, and a sc\hool.147 The Council
denied the application on the grounds that the school was
not a permitted use, the laundry and slaughterhouse were
partially non-agricultural uses, and the kitchen and
residences did not meet the by-law's definition of single
family dwellings. The Council also denied the Hutterites

a permit for the church, 148

The Hutterites appealed to the local zoning appeal board,

and then, after losing the appeal, to the Planning Appeal

Board.149 Following the decision of the Planning Appeal

‘

Board, tpe Hutterites asked the Saskatchewan Court of
yAppeal, by way of a stated case, to interpret the word .
"3helling", while the Planning Appeal Board asked the
Court to determine whether it péd erred §n finding that

the kitchen and the laundry'were permitted accessory

)
uses, 130

The majority of the Saskatchewan Court of Appeal decided

that "dwellings" sho '%'?l’dm&e:pgeted as including all

<

types of living'quagf: ":f”~,afyL€6 the operation of an
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agricultural holding.lsl

The Court also stated that the
Planning Appeal Board had been correct in its findings,
and that the kitchen and slaughterhouse were accessory

buildings. 152

Central to the Court's judgment was its use of the rules
of statutory construction in a manner which both upheld
the validity of the zoning by-law and protected the
religious freedoms of the Hutterites. The Court first
noted that s.60 of the Planning and Development Act,
R.S5.8. 1978, c.173 gave the Council the authority to
enact land use regulations for the purpose of providing
for the amenity oflan area and for the health, safety,
and general welfare of the municipality's residents. It
then cited a prior decision of the Saskatchewan Division
Court, R. v. Hutterian Brethren Igg.153, in which the
divisional court judge had stated tq‘t the establishment
of a Hutterite colony in an agricultural district neither
detracted from the amenities of the area nor endangered
the health, safety, or general welfare of the

resj.dents.ls4

In a third passagg, the Saskatchewan Court
of Appeal further noted that the doctrine of
unreasonableness was still available as a means of
reviéwing municipal by-laws, and it was therefore
incumhent upon the judiciary to construe a land use

by-law in such a manner as to neither cause the

munic;paiity to exceed the express limits of its powers .



61
"N ' ' 155
nor render the by-law's provisions unreasonable.

Finally, the Court of Appeal discussed the relialous i

/

significance of the Hutterite's communal life, notingi
that the common law prohibited the use of restriCtivel
covenants and zoning ordinances to achieve racial or
reiigious(segregation, and that s.2 of the recently
proclaimed Canadian Charter of Rights and Freedoms
similarly protected these freedoms. 136 In summarizing its

approach to the construction of the land use by—law, the

Court stated:157

In light of the foregoing, it is obvious that our
law does not permit municipal by-laws to be used as
instruments of intolerance or oppression. All
citizens must have an equal opportunity to live the
life they can and want to live, without being
hindered by discriminatory practices, as long as
their actions are in keeping with their obligations
as responsible members of society. It is not the
function of municipal councils through the medium
of zoning by-laws, or otherwise, to strive to
forestall the practices of a particular faith.

Having made these observations, the Saskatchewan Court of
Appeal interpreted t g&wOrd "dwelling" in the land use

by-law. It discussed'fﬁe“pf%dominant form of land use in
the district, stating that the owners of any large-scale

farming operation would require additional workers & d

adﬁitibnalmbuildings to house these extra people.158 THe

‘ted from the agricultural nature of the

B Ry

s Ny -
communitgfthat the Council could not have intended to

Court in

restrict the construction of additional buildings to

singIé family dwellings, given the normal requirements of

s W
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farming operations in the district. 159

After underlining
‘once more the necessity of construing a by-law so as not
lead to its invalidity, the Court stated that "dwelling"
should be given its popular meaning which‘would include
any form of dwelling required for the conduct of a

farming operation.160

From this judgment and those concerning the appllcatlon
of single family zonlng by -laws to group homes it
appears that Canadian courts are prepared to construe
single family zoning by-laws in a manner which safeguards
individual libverties and allows non-traditional family
groups.access into low-density residential areas. In
particular, the recent decisions of Charlottetown v.

Charlottetown Association for Residential'Services161 and

Re Hutterian Brethren Church of Eagle Creek162 show that

Some Canadian courts have adopted the view that single
family zoning by-laws help protect the physical
attributes of a low-aensity residential area only and
should not be usea ais a means of excluding minority
groups. As long as the would-be residents use their
property in a manner compatible yith the overall pattern
of land use in the district, the precise form of their
living arrangements do not have to fall strictly within

/
the terms of the relevant land use by-law.

While these recent decisions on single family zoning
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by-laws indicate a certain judicial sympathy with the
problems faced by the mentally and physically disabled
and religious minoritieﬂ‘it would be premature to state
that all courts will construe such land use by-laws in an
equally lenient manner. As the decision in Brown Camps I
indicates, some members of the judiciary may adopt a very
literal interpretation of single family zoning by-laws,
and insist that prospective residents gomply strictly
with the terms of the by-law. Moreoveg, even courts
sympathetic to the élaims of some minority groups may be
less inclined to leniently construe a land use by-law
when other non-traditional families challenge its
validity in order to gain access to a low-density
residential area. For examplé, it has become increasingly
common to attempt to place half-way houses, minimum
security detention centres, and detoxification centres in
residential districts. The individuals inhabiting these
homes do not have a history of being protected by the
common law or human rights legislation like religious
minorities. They do not garner the popular support that
the mentally and physically disabled attract. Half-way
houses ;nd the like are generally perceived as disruptive
forms of residential development and are commonly thought
to decrease surrounding property values. Given the highly
controversial nature of this form of group housing, it is
likely that some C&nadian courts will adopt a stricter

interpretation of single family zoning by-laws and defer
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to the judgment of the municipal council and its

professional planners.
2. Doctrines of Discrimination and Bad Faith

Canadian courts have also employed administrative law
doctrines of discrimination and bad faith to review the
validity of municipal land use regqulations affecting
individual liberties, 1623 At first glance, the doctrine
of discrimination would appear particularly relevant to
the issue of exclusionary zoning. As developed through
decisions in the area of land use planning, however,
this doctrine is presently of limited application. 1In
order to invalidate a land use requlation as being
discriminatory, a court requires proof of the planning
authority's intention to treat two groups differently
for irrelevant or extraneous planning considerations.
Therefore, the courts frequently 1link discrimination
with bad faith, a concept of ?dministrative law which
implies that the administrative bg‘y has exercised its
statutory powefs for malicioqg,,fraudulent, or improper
purposes. The dual requirements that a planning
authority act for improper or irrelevant planning
considerations and with intent to discriminate means
that the courts will rarely invalidate such planning -
devices as low density residential zoning, development
standaxds, subdivision exactions, and discretionary

residential zoning.
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One of the more impovt.hﬁic‘ia!"’(co ents on
discrimination in.fho plard ng context is that of Mr.

\\ . ,k

Justice Judson 1n,tﬂow5uprdmc Court of Canada decision

of Township of Scarborough v. Bopdi.l163 Commenting upon

an earlier definition of discriminatory municipal action

conéained in the decision of Forst v. 22;9n§9.164 hif

Lordship stated:165

#

«+. I share the doubt expressed by the learned
Chief Justice whether it (the definition) can ever
afford a gquide in dealing with a restrictive or
zoning by-law. The mere delimitation of the
boundaries of the area affected by such a by-law
involves an element of discrimination. On one side
of an arbitrary line an owner may be prevented from
doing something with his property which another
owner, on the other side of the line with a
property which corresponds in all respects except ;°
location, is free to do. Moreover, within the area
itself, mathematical identity of conditions does
not always exist. All lots are not necessarily of
the same frontage or depth. The configuration qQt
the land and the shape of the lots may vary. Some-
lots may have frontage on two streets. These are

municipality in enactiQF these by-laws in
exercising a certain amount of discretion:

65

L]

only some of the considerations which may justigfy a.,

.

Although this decision concerned a land use by-law which f

affected two landowners' pProperty rights, it nevertheless

illustrates the extent to which Canadifn courts ﬁave
accepted the inherent discriminatory effects of land use

requlation,

In the recent decision of Lacewood Development company v.

City of Halifax and E;ovincial;?lanninq Appeal aog;d,lss

the Nova Scotia court of Appeal reviewed the various
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meanings that the Canadian courts have given to the
concept of discrimination, and discussed its application

to the review of planning actlons. The Court of Appeal

referred td'the early decision of City of Halifax v.

Read, in which the Supreme Court of Canada stated that a

by-law having uniform application was one importing a

’
"lack of arbitrary or unjust discrimination" and not
merely "precise arithmetical equality."167 The Nova (’////

Scotia Court of Appeal also cited sh of borough
v. agngilsa to support its argument that a land use

by-law is not necessarily discriminatory if it affects

two individuals unequally.169 The Court of Appeal

stated:17°

In my respectful opinion Bondi lays at rest the

- claim that a court may presume to interfere with an
otherwise valid enactment of a municipality or, in
this case, of a planning appeal board, merely
because it treats. one person differently from
another. Undoubtedly "arbitrary or unjust
discrimination"... can invalidate a by-law, but
such discrimination I conceive occurs only when a
by~law favouring or hurting an individual has been
passed in bad faith for that purpose and without
regard to the public interest.

)

After summarizing the applicable case law, the Court of

L L
Appeal cffered its own definitiag of discrimination:®’1

1. The by-law must discriminate in fact. To use
the words of Middleton J. in the "classic
definition", by-Lﬁbs_discriminate if they
"give permission to one and refuse it to
another."

2. The factual discrimination must be carried .
out with the improper motive of favouring or

N
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o individual for racial, .ethnic, or religious

hurting one individual and wi ¢ard to
the public intereet

In light of :this definition, Canadian courts will
likely find that a land use by-law is discriminatory

.~ only if there is proof ‘that a planning authority

actively disoriminated.against a certaim landowner or

‘ _ . N
motivations or in response to the prejudices of the
. local community. v )
J" ]

Four recent decisions illuétrate the circumstances!where
Canadian courts are prepareq to strike down exclusionary
land use regulations as discriminatory, and hence gl;;g
vires the power of the municipal planning authority. The

first pair of cases, H.G. Winton Ltd. and Zoroastian °

o) ontario v. Borough of North xogkl72 and R. v.

t an_Van d ethre c.,173 provide examples of
= :

, : )
situations where municipal councils attempted to exclude o

certain minority groups for reasons hased on religious and

_egﬁnic prejudice. The second pair of cases, uuelle; v.

Iinyl74 and o) seshoe v td. v. Eownsh;g, of

Hgggntg,l75,§how how Canadian counts have dealt with land

use by-laws affecting th;\\dbertiee of lower 1ncome

households¥®

‘\ "r, ) i . \
Borough®*of North York the Zoxoastia Sogiety wished to
\ . _

, ' LY ‘ .

L

Ly
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‘purchase a maniion‘formerly owned by Hato de la Rocho.176

'The Society intended to turn thé mansion into a Zoroastian

tempio. The land was zoned Rr3, which meant that

institutional buildings, such as churches, were permitted

forms of development. The Society requostéd ‘ﬂ‘itten

- confirmation that. it céuld use the. house as a temple; this

S

confirmation was given to them by the building

177

oommissioner Within two weeks . Qf confirmation the

local'coungll anacted a by-law rezoning a four-block\area
to ﬁz-(clutf* a'hl !orms of - institutional ~use' 178 The
Soeiety's land was among< the" lots affected by the

rezoning.179

‘The petition of a ratepayers' association showed that the

community feared the influx of mqmbers of a religious

180

sect. Members of the local council also made

68

statemenfs showingrthat they did not want the Sogiety in
[ 4

181

the community. ‘The .City had never previously ei!‘essed-

concern over its policy. towards institutional forms of
development. Nor had it worried about the préservation of

an historic home until the Soci#pty started to build its

182

temple. The council also‘failed.to ogserve procedural

requirément_s, such as holding a public meeting” and -
A
granﬁing the Soc1ety an Opportunity teo respond to the

. (¥
amendment.183 s N~ . , o

PO
§ 4
39

on the basin'ef t 4

L
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e

actions to be ‘discrininatory and made in bad faith. laﬁ
pistinguishing Igwn.hin_gz_sg;:hgzgngn v. Bgngi,lss the
Court .stated that "... no planning purpose had been shown
to explain, let alone justify the selection ot a single .
spot in the borough as the subject of this amenda;ory .
zoning by-law. There is no rhyme nor reason, in a

planning sense for it.n186

«
In R. v. Yanguard Hutterian Brethren Inc., the council of

a rural Ssaskatchewan municipality sought to block the
establishment of a Hutterite colony by amending a zoning
by-law to restrict the number of family residences
permitted on a quarter section of land.l®’ The council
passed two resolutions- one authorizing the preparation
'of the proposed emendment and the other requiring tHiat

. written perftssion be obtained from the c;uncillprior to
thd commencement of any development during the period -
thét the proposed by-law was under discussion. 188 mre
HuttErites applied for pernission to build a colonxL\\
which was refused 189 Other individuals had successt‘ily
applied for development permission during the sanme

period. 190

The Saskatchewan Divisional Court stated that the actions
of the council demonstratld mad faith.191 In the Court's
opinion, this bad faith“was“evidencedqby discussions ™

among mgnicipal councillors as to'the best method of
. 'ﬁ , .
% . !
< /\/ >



L ‘discriminatory motive -

Y

v

. 70
preventing the entry of the Hutterites into the
comiunity, successful . development ii’ppl‘ications by other
individuals.during the saine period, and the evidence of.
the planner indicating that the council warted to control
the amount of Mand used® by the Hutterites. 192 cho_rding .
to the Court, the council had exceeded its jurisdiction
by using ics planning powers to exclude a group of
individuals whose religion and lifestyle were different

from those of the majority.]’g3 W S

s
P

In both the ' Winto o a

ontarjo 194 and R v. Mﬂﬁﬂgﬂ_gr__;mlgs the

courts were faced with situations where municipal councils

QY

had acted precipitously to block the entrance of a ~
minority group into their communities. In both cases,
circumstantial evidence showed that the l/and use ’
regulations i’ﬁre expressly desighed to exclude a ‘religious
sect and were drawn up to accommodate the fears and

prejudices of the long-time residents’ The pranning,

considerations put forward by the municipal cauncils to

ujusti%y their actiéns were, at most, secondary *J

ccnsfderations augmentiné, or even disguising, the primary /
A

] . 0
. w
In contrast, the decis1ons of M_q],_],_; V. Tinxlgs and 4

. V.. Townehip of sMedonts'®’ dealt

with the validity of land use by—la&s which adversely

\ . fﬁg ~ ! .

ha P ‘ \



affected the interests o't ‘s ot individuals, but
which did not appear to be motivated by any
discriminatory purposes. Furthermore, unlike the first
pair of cases which concerned specific acts of religious
discrimination, these cases discuss by-laws whose '
provisions .abplied equally“to all existing and
prospective residents and were not enacted to block an
isolated application for a development permit.

g

< In Mg_;l_: v. Iigx}ga the Ontario Divisional Court struck
down a by—law in which the permitted uses in seasonal

residential Zones were restricted to “'seasonal dwelling

units,n199 Thelib law defined a seasonal dwelling unit as
]

"a dwelling for vacation and fecreational purposes used

by a person who maintains and regularly resides. a

’ permanek& dwelliing* at, another 5loca§ion "zool The Court
declared the by-law ultra g;;gg the municipality for two
reasons: the definitibn: of&.seasonal dwelling was
uncertain: and the nuninpal-'y had eXteeded its
jdfisdiction by regulating théﬁtype of person who could
ﬂlive in a seasonal dwelling. 201 The Egurt accepted Ehe”
argument, advanced by. the plaintlff that the byﬁlaw
discriminated against people who could not afford to
maintain two homes.202 The Court offered few reasons for
_ conclusion. However, ats dectsion is one of the few

wh {): by-law potentially discrinminating aqainst lower

‘income-households hasﬁbeen,invalidated‘by a Canadian
. ‘ N J

o

71

N
v

N

.



'

- that accorded wealthier classes

court.

InMv-W’“ he

plaintiff challenged the validity of a by-law permitting "
seasonal dwelling units, *trailer parks,vand accessory
buildings as thégonly forms of developmeht in a ski

resort located in the.Township. Seasonal dwelling units
Bared as "houses constructed gﬁd ‘UICd as a

place of residence for éeasoﬁtl yacations and
fotal purposes and not as a principal place of

204
Y ' _“ -"‘3»

s

The Ontario ngh Court upheld the valldity of the by-law,

'dlstinguishing Mueller v. IL 2205 on the basis that the

by-law in the latter case potentially siqgled oyt middle

and lower income individuals for different treatment than’

206 The Court held that

Medoqte s by-law, by its wordlng, aéalt only with

207

physical uses of land. While admitting that the word

"secondary" may have created a distinction between ,

»

affluent skiers and other individuals, the Court did not -~

consider this & "distinction in principle."208 Rather,

'x

' the Court thought that the restrlctlon reflected valld

»planning‘ conslderatlons, such as a ‘concern for the

financing and provision of schbols, public fac1lities,
utility services, and infrastructure. 2”@@ the courts

in Township of Scarborough v. Epngizlo and Lacewood
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DRavelopnent Company ( sm_n:_.mnu 211 ti‘omario ’ .
High Conrt accoptod tho inhoront discrimination of land O
use planning According to tho Court ;212
There is always an element of disc ination in the
matter of Ting and ‘discriminatiof which in law
must be such-as is directed - onlk O particular
persons or groups «©f .persons. Id @ by-law applies

the same way to all hrsons witpin the zone, it -7
not discriminatory.-. '

‘. ‘ o r‘p L
"8 " it

Absent proof that the nunicipality had intcndod' toﬂ, i\u,?f
exclude a cglass of persons becaus.o of oh‘ra‘m'.eristics ‘

- usoc'iated with thenm, ‘the Ontario High Court was

| unwilling to declare the by-law invalid simpdy because it
effectively denied this claks of persons the opportunity

my_e:‘m““ and ﬂgrs_aﬂzo_e__m_lr_z_m; v. Township

gi_ugg_p_n;gn‘ appear to be the only two decisions in which

to move into the district

Canadian courts have expressly addressed the subject of

exclusiona% land use regulation*fme(liber'ties
9
of lower inWome households. In Mgg,u_g;..v, 1'.1.&2,215 the

Ontario Divisiona'l Court was faced with a !:y-law which, on

its face, was discriminatog since i#‘nmlied that only ; |

Township's by-l&w, it construed literally, excluded a ‘\ .

those people having principal resi‘d‘s elsewhere could

own seasonal,, dwellings. -Bgcause seasonal residential

development was a pro@minant form of land use, the

-~

81gnifio&nt portion of the population from living there.
Q.

®

\ .
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In contrast, the by-law in Hnmlmgu_ﬂ_ug‘_ v.
- xm[hj.p__g_:_ug_q_g_nn 216 which potentially *d a similar
\"A triminatory effect, was worded more. carefully and did
not regulate the type of person who could live in siasonal ‘
dweliings. This semantic difference helped to explain the ,
"'fd!frering results of the two decisions. ' . b""' :
4 | | i
Tn Horssshoe Vallev Itd. v. Townshiv of Medente,?!’ B
: ‘*fm
however, the Ontario High cCourt was-more willing‘ ﬁq . |
exmﬁne th, planning reasons advanqed byMe TdWnship's .- “‘\ )
\" lawyers and to accept the arqumeht that the-" by-law's ' ?:ﬁ
potentially dicriminatory effect was an inadvertent ‘ *
result of the Township's attempts to regulate land’v"‘ "'1'_!"}
development.’ Although the Court did not expressl‘yoaddres; ". ; .
. L P

this point, it would seem that Medonte fwas a *‘-‘{’
comparatively small township with a limited;population.
Consequently, it would have a small tax base ﬂtdq whbh
to financa the construction of ‘public facilities. The ) ,\“"‘;",*'*
by-law, by limiting development in the sBki resort t'o
‘seasonal dwellings, PeIped to restrict %}: number ofwi

pogential' permanent residents in “the co

PR

unity and a

[
balance the Township's growth to its financial resources.

A ) \
The Ontario High court decision in Horseshoe Valley Ltd.
T_Q_!m_s_hj.p_p_:_ng_q_g_&ggzls is important because it is one

of the few decisions where Canadian courts have been

L J
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called upon to docido whether a land use by-law is
discriminatory simply bocause it may effectively deny
some poople the opportunity of moving into a residential
district. The Ontario High Co’ weighed the planning
considerations advanced by the Township against the‘
diecriminatory effect of the by-law, and decided that the
Township's actions were valid. ' The Court stated ,
categorically theg a bgghlaw tha:‘_ppli'éﬂ'i equally to all
individuals could not be discriminatqny, and that, in
order for a by-law to be dixrimin%f}'{, there must be
proof that it was designed to affect the rights and
liberties of a particular Clags oi individu;ls.

Based upon the reasoning'of the Ontario High Court, few
of the exclusionary land use regulations discussed in
Part A of this .Chapter would be discriminatory. Land use
regulations tailoring urbah growth. to a’ community's
fiscal resourc s, creating re81dent1al districts composed
of- one ox_mor types of sing, establlshing development
standards, and imposing “qondjtions on the ‘Wybdivision of
land apply equally to all cur ent and potentaal -residents
of a community. These common forms of 1land use
regulations are pased‘ upon widely-recognized planning ,
principles and are designed to regulate lari®.use for the
ul,ti;nate benefit of all community members. Any
dis'ériminatory effect generally arises not because of the

A Y

municipality's desire_to exclude a certain class of
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individual, but from the inability of some persons to
afford the higher-priced housing resulting from these
land use regulations. In the light of the reasoning of
Horseshoe Valley Ltd. v. Township of Medonte?!® it would
seem that these land use requlations would almost always
be vl id unless there was evidence, such as was present

in R v. Yanguardh Hutterian Brethren Inc.,?2° that they had

been enacted for improper or irrelevant motives.

)

3. Doctrine of Unreasonableness e

A .

The doctrine of hnreasqyabienegé has recently resurfaced
as a third meansg of fa#fih;ﬂg the wvalidity of
lexclusionary land, use requlati&nﬁih It provides an
_alterngfive—to the morevc0mnog$bas¢d‘of judicial review
since ig,potentially allows courfs to question the wisdom
of certain regulations and to substitute their opinion of
what const!butes equitable and fair t;eatment for that of

the municipality and its planners.
[

L]
ra—

- +

. s

is the leading judgment on the application of the dod&

L
of unreasonableness to the yeview of municipal land

.I . /

The Supreme Court of, Canada decision of Bell v.

reglations.

76

'8

In Bell v. Redgina, \the land use by-law defined Wfamily"” in

the followinq man :222

»
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'family' means a group of two or more persons living
together and inter-related by bonds of
consanguinity, marriage or legal adoption,
occupying a dwelling unit, and shall include the

following:
(a) Non-paying guests and domestic servants;
(b) A property owner liviné alone except for two

other persons not related;
(c) Not néle than three foster children under the
care of a children's aid society approved by
. the Lieutenant Governor in Council under the
. -~ child Welfare Act, 1965.
Douglas Bell and two friends fented a house. They were

charged with having violated the by-%pw, and were

C* by the Justice of the Peace.z23

Bell appealed the convfbtiqn to the County Court, where

his conviction was evocturnod@224'_The municipality
appealed this‘decision to the Ontario Divisjonal Court,
which declared the by=law ultra vires the municipality
and'quashed the convictibn.225 The municiqglity Taunched
a second appeal to the Ontario Court onAppeal[ wh%sh
upheld the validity of the by-law and reétored the

226

\' .
original convigtion. Dougkas Bell launched.a further

appeal to the Supreme Cpurt of Cfnada. The Supreme Court

declared the zoning .by-law -ultra vires the

7 L P h Y

municipality.22

Mr. Justice Spence, writing the majority judgment,
apparently deélared the ~by-iaw ultra vires the

77



municipality for two reasons: first, because the
municipality had exceeded the jurisdiction granted to it
by the enabling lcgi-latiqp;zzs and second, because the

by-lav represented an unreasonable exercise of the

municipality's power.229 )

His Lordship first examined the wording of 8.35(1) of the
Planning Act, R.S.0. 1970, €.349, noting that the )

legislation only enabled the municipality to control land

use.230 By rgftficting the occupation of dwe1112g9~to '

"families", and defining "families" by reference to

o . 'y
blood, legal or marital tie, the municipadity had ‘
dictated the type of person whd.coubdqlive in the y

231

community. Mr. Justice Spence labelled this use of thas
X M

planning power as "land zoning by'ﬁqople zoning", and &
beyond the scope of power expressly delegated to the

.

munic%pality by the provincial legislature.232
T L

Mr. Justice Spence also etated that the land use by-law

.«.represented an unreasonable exercise of' the

e 233 -
municipality'8 plannin ower, In e %0 this
pality'8 p g p oud.% X0, ]

conclusion, Mr. Justice Spence adopted a'de%inition of .

5% Lo
- ) 7 [ s
.

o v 4 "':;‘ L Mo g i
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But unreaspriable in what sensw?ff¥, for instance
(the by-laws] were ‘found to, be’ partial and Jumequal
in their operation as betweep different clasies; if
they were manifestly unjusts if they involved such

L 4



ngt.lliv. and
right ‘of those
justificatio
Court might w
give author
unreasonable

ect to thém as could find no
minds of reaspnable men, the
"Plrliancnt‘x.vqx intended to
make “such rules: they are

His Lordlhip.thcq;ﬂ-ﬂtinuoq.on to state that, in the
light of its nn'étontially inequitable appli_cationa,
the by-law*s definition of "family" represented 'an’
oppressive and gratuitous interference with indiJidual
rights and liberties.233 By stressing the'finalrportion
of Lord Russell's .definition of unreasonable
administrative action, Mr. Justice Spence implied that
‘the doctrine of unreasonableness constitutgd a separate
means of reviewing municipal land use regulationsﬁ

The Supreme Court;@ revitalization of the doctrine of
unreasonableness is the most significant asmpect of the
Court's decision. Prior to Bell v. 3gg1n§,236 the Canadian
courts appeared to have discarded substantive review of‘
mﬁnicipal by-laws on the basis of the reasonableness of

237 In order to review the fairness and

thei; proviéﬁons.
Justice of municipal actions, the colrts invoked
doctrines of bad faith and discrimination.?38 Indeed, in
the }ower court decision of R. v. Bell, the Ontarigcfourt
of Appeal stated that unreasonableness was to be equated
with bad faith, discrimination, and bias; it had no
independent e#istence as a doctrine of judicial

239

review. The reason for thegﬁenéral relictance fto
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employ the doctrine of, unreasonableness was obvious: -
there was too great an opportunity for tho‘jgdiclary to
interfere with the *bol{cy décisions of municipal
councils. In Bell v. Regina, the Supreme Coure of Canada
admitted the force of this argument,24°‘}et preferred to
retain the doctrine of unreasonableness as a réﬁidual
method of protecting the individual from oppre;give and
gratuitous interference with this rights.

r

+

Unfortunately, the Supreme Court of Canada proviqqu
little indication of what jit considered to be the
oppressive and gratuitous interference in the inétant
case. Mr. Justice Spence cited with approval the
statement of Mr. Justice Estey of the Ontario Divisional
Court outlining the possible econoiic hardships stemming
from a literal interpretation of the by-law.241 His
Lordship appeared, at one point in his judgment, to
equate such inequitable effects with oppressive ~and
gratuitous;interference on the partk?f the municipal
council.?42 At the same time, “his Lordship also implied
that the 31mple act of zoning by neference to the .
relatlonshlp of .the occupants of 51ngle detached -homes was
an unreasonable use of the municipal council's d%legéted

’
powers.243 This amblgulty has lead one commentator to llst

2

three aspects of the by-law which may have 1nf1uenced the
Supreme Court's interpretation: the. irrationali;y of,

allowing numerous related individuals to live in a,sing],eh
. 4 R ’ . . '

-
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house while prohibiting its occupationlby more than two
unrelated people; thé\ restriction 'upon common lawe
relationships; and the résultant economic hardships for.
individuals not falling Qithin the by-law's definition of

family.z44 However, it 1is impossible to state

)

categorically whether the. Supreme Court oi Canada gave one
of these factors more weight than the otker. The later

decisicﬁs,of,tge planning appeal boards and the courts .
have only served to further confuse the meaning of the

‘Supreme Court of Canada's decision.

In two cases, Re City of Toronto By-law 413—75245 and Re

N
Hamilton-Wentworth Planning .Area Official Plan
246

Amendments, the Ontario Municipal Board interpreted

Bell v. <Regina247

as having decided that zoning by
reference to personal characteristics is ultra vires the
municipality. In the former case, a city by-law created a
special ione for use as a seniorrcitizen home. The by-law °
described the housing’project,as a development for the use
of senior citizens and individuals and couples over the

248

age of fifty-five years. In a short judgment, the Board

refused to ratify the by-law because it was an example of

"people zoning".249 No reasons were offered by the Board

for its characterization of the by-law. In the latterl
case, the town of Hamilton-Wentworth applied for a,'
site-specific amendment to the official plan in order to

‘ L4

construct a senior citizen's home in a predominantly

e
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250 Altnough the Board refused the application

rural area.
for other reasons, it indicated that it would have been
willing to entertain arguments concerning the distinction
petween people zoning and land use control if these

reasens had been insufficient.”’1

Stanley umcn, in Canadian Municipal and Planning Law,

has suggested that the superficial distinction between

people zoning and land use reguiation is not the correct
rationale of Bell v. gggigngsz‘Aithough the Supreme Court
of Canada's decision did state that "people zoning" was
ultra vires the municipality, it also held that the °
municipality had exceeded its jurisdiction by interfering
with 1nd1vianl ‘liberties to an unconscionable extent.2°3
As well, as Makuch notes, Mr. Justice Spenee's judgment

also recognized the potential inequities stemming from the
by-law's definition of "family".254 The Supreme Court's

recognition'of these possible inequities formed a part of

its reasons for declaring the by-law an unreasonable

exercise of the municipality's planning power.

In a third case, Smith v. Township of Tinv,255 the

Ontario High Court interpreted the Supreme Court of
Canada's decision in égll V. Regina.zs6 as having rested
upon the unreasonableness\of the by-law rather than upon
the distinction between people zoning and land use

257

regulation. Mr. Justice Robins of the Ontario High

82
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'Court argued that Bell v. ngingzsa h&d not invalidated
all single family zoning by-laws, but only those creating

similar types of inequities.259

The by-law under attack in Smith v. Township of Tiny was
similar to the one in Bell v. nging&zso\In smith v.

Township of Tiny the by-law described family as "one or
more human beings relatedfﬁy blood or marriage, adoption,
common law marriage or a group'cf not‘more than three”
,human beings who need not be related by blood or marriage

261 Unlike

living togefher as a single housekeeping unit."
the by-law in the earlier case however, the Township of
Tiny's by-law included common law relationships within its
definition of a traditional family, permitted a single
individual to be coﬁsidered a family, and did not require
unrelated inéividuals to own the house in which they
‘lived. Four taxpayers challenged_the by-law's validity,
érguing that the Township had exceeded its'

jurisdiction.262

The Ontario High éourt upheld the validity of the by-law,
distinguishing ‘ earlier case on the basis of the
differences iq the wording of the xtwo by-laws.263
According to Mr. Justice Robins, the Supreme Court's
decision should be®understood in its context.2%4 His
Lordship noted that the by-law in the earlier case, if

interpreted strictly, created numerous inequitable

N./’
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265

results. Here, thé plaintiff had not allcgad‘that the

Township's by-law produced an equally incongruous and

266 The Township's by-law encompassed

inequitable effect.
most personal relationships, and therefore did not
obviously exclude one particular type of individual. 264
His Lordship concluded that single family zoning by-iaws
were valid planning techniqugs so long as they did not
exclude recognizable eclasses of persons.268 Leave to
appeél to the Supreme Court of Canada was dismissed, an
indication that the Supreme Court of Canada did not
consider that its earlier decision had invalidated all

single family zoning by-laws.269

L)

Finally, in the recent decision of Re Hutterian Brethren
Church of Edgle Creek Inc. and Rural Municipality of

270

$Eagle Creek, ‘the Saskatchewan Court of ~Appeal
suggested th§t'it would have found a'land use regulation
~excluding a religious'community to be an unreasonable
exercise of a municipality's planning power, had it not

3 .
already held the regulation invalid on other grounds.271

v

Ultimately, the Supreme Court of Canada decision in Bell

v. Re na272

may provide Canadian courts with a means of
reviewing the validity of planning techniques which
either have remained unchallenged or whose legitimacy has
been accepted by the courts. Such planning techniques

would possibly include exclusive residential zoning,
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growth controls, excessive development standards, and
subdivision exactions. The exclusionary effect of these
" types of land use requlations stem: not from any overtly
discriminatéry purposé, but from the inability of certain
individuals to afford the costly housing gendrated by
excessive development standards and onerous subdivisio;
conditions. Normally, such regulations would remain
unchalleﬁgeg, or if challenged, would be upheld by the
courts. However, under appropriate circumstances, the
courts could be persuaded that these regulations were
unreasonable exercises of a municipality's planning
power. For example, some American courts, using a
different method of analysis, have invalidated land use
regulations blocking the access of lower and middle
income households from developing cgﬁhunigies where there
are significant employment oppox:‘turxi'f:.ies.z73 In such
cases, American courts have found that the community's
fiscal concerns did not justify the social and economic
inequities created by planning measures such as staged
growth cont:olé and excessive development standards. If .

the Supreme Court decision of Bell v. Regina274

is read in
its broadest sense, it is possible that a Canadian court
would overturn land. use regulations that deprived certain
classes of individuals the opportunity to locate near

areas of economic growth.

Similarly, land use regulations creating substantive and
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procedural ‘rostriction:' on specialized residential
development may also be subject to review under the
doctrine of unre;;onabloness. 'Again, these tfso of
regulations are normally'justified by worries over the
controversial nature of specialized relidcﬁtial
development and by a desire to restrict demand for
additional public facilities. Previously, such factors
may hav?:ibeen considered to be legitimate planning
éoncernsi With the increasing recognition and acceptance
of the.claims of group home sponsors, the planning factors
which have Jjustified municipalities classifying
speéialized housing as a discretionary form of development
may no longer seeﬁ quite so compelling. It is entirely
possible that a sympathetic court could declare such
actions invalid, arquing that the discretionary
classification and the accompanying substantive and
procedural ‘roadblocks represent an unconscionable
interference with the rights of the disabled, the aged,

and the underprivileged.

Finally, the doctrine of unreasonableness provides an
alternative means of reviewing single family zoning
by-laws permitting only a limited number of unrelated
individuals to 1live in single family detached homes.
Previously Canadian courts have preferred to fit groups
of unrelated persons, usually the mentally and physically

disabled, into a very broad definition of "family". This
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form of analysis evades tackling the ¢ontrai issue of why:
municipalities restrict the number q& unrelated persons

who can live in gne dwelling, but ;llow an unlimited
number of related individuals to ﬁiva togeéﬁet. This
distinction appears to be an arb;ﬁrary onﬁ, and is not g%é;
easily justified by the argument éhat placing restrictions |
on the number of unrelated people serves to regulate
population den#ity in a residential district. Given that
single family zoning by-laws significantly restrict the
freedom of some individuals to move into a given
neighbourhood and to choose the people with whom they plan
to live, it would seem that these by-laws can also be

labelled "unreasonable".
C. Conclusion

There are few anadian decisions on the subject of
exclusionary zoging. The majority of these decisions
concentrate on the issue of whether the inhabitants of
group homes and the members of religious communitie§
constitute a "family" or live in a "dwellihq'_"‘, and
therefore meet the requirements of a given land use
by-law. The validity of single family zoning by-laws has
only be questioned in two cases, Bell v. Regina275 and
Smith v. Township of Tinv.%’® In the former decision, the

Supreme Court of Canada declared a single family zoning

by-law invalid because it potentially excluded a wide
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variety of people from living in desirable eridontial ,
districts. However, in the latter decision, e Ontario
High Court upheld anothor single family zoning b;-law that
pornittod a groator range of individuals to live in
diltrictl of single detached and lnmi-dotachcd homol.
Neither case expressly addressed the Qquestion of whether

e

lated pe in one house whilo‘failing to

place the same res ctions on related individuals.

Tﬁare are only two decisions which deal with the validity
f .

of the other forms of exclusionary zoning. In Mueller v.

1132,277 the Ontario High Court invalidated a by-law

restric;}ng development to one type of housing because it

described land use in terms of the personal character-

istics of the inhabitants. In Horseshce Valley Ltd., v.
Iggnghig_g;_ﬂgggn;§,278 however, the Ontario High Court

upheld another by-law limiting types of development to
seasonal dwellings on the basis that this by-law was not
obviously aimed at excluding specific classes of

individuals. From this decision, and others such as R, v.

Vangquard Hutterian Brethren Inc.?”’? and H.G. winton Ltd.
and Zoroastian Society of ontario v. Borough of North

280
York,

proof of a discriminatory or irrelevant purpose before

it seems that canadian courts require affirmative

they will invalidate most exclusionary zoning by-laws.
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CHAPTER nn-'ﬁxcrxoxs ON THE RIGHTS oOF PROPERTY
OWNERS: DOWNZONING, DEVELOPMENT FREEZES AND
ENVIRONMENTAL REGULATION

»

. This chapter examines some of the more common methods by
which provipgial‘ and nmunicipal planning authorities
rogulhto the exercise of individual property rights for
the benefit of the community as a whole. Techniques such
. as down;oning, holding zones, development freezes, and
agricultural/open space zoning help slow the pace of
development and preserve areas of the community for
future use as low-density residential housing, parkland,
and agricultural reserves. However, these techniques also
impose substantial economic losses on the landowners
vhose development rights are severely curtailed. Under
present provincial planning and environmental
legislation, provincial and municipal planning
authorities are rarely obliged to compensate these

landowners for the losses they have incurred.

A. Selected Plannimg Techniques Restricting The
Exercise Of Property Rights

1. Downzoning

Downzoning refers to the practice of changing a land use
élassifiéation permitting one form of development to
another classification allowing a different form of
development, with an accompanying adverse economiC impact

to the landowner whose rights have been affected by the
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changc.1 Downzoning may occur when a municipality, haviﬁg
zoned land prior to dovisiﬁq a comprehensive land use
plan, wi;h.s to change the permitted forms of development
to ones more compatible with surrounding areas. A
municipality may also downzone land if it finds that it
has "over-zoned" an area, i.e. its land use plan permits
more jntensive development than that which has
materialized. In order to protect the development that has
occurred, a municipality may alter its current zoning
by-law to forestall any incompatible growth. Finally,
downzoning may be appropriate when a municipality wishes
to impose a development moratorium in order to gain time
to devise a comprehensive land use strategy for an area.?
Typically, municipalities use downzoning to accomplish
this purpose when they wish to slow the pace of commercial

development in residential areas or the rate of

urbanization in the urbar-/rural fringe.

The issues raised by downzoning are common to all land use
regulations that 1limit development opﬁortunities of
landowners. Eventually all these regulations, by
controlling the adverse effects of private land use
decisions, generate development beneficial to the entire
comrunity, Fowever, these long-term benefits are produced
at tie expense of a discrete group of landowners who
experisnce immediate restrictions on their property

rights and, generally, an immediate decrease in the value
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of their land. The disproportionate economic impact of
land use roéulationc, coupled with the benefit flowing to

e community, has lead to arguments that landowners
should receive compensation for'iand use regulations that
significantly reduce the value of their land.> Proponents
of a scheme of compensation arque that land use
regulations would both be more efficient and more
equitable if either the state or the individual community
members were forced to recompense landowners for the loss

of development opportunities.4 -

N

f
The principal efficiency advantage that a compensation

scheme affords is the greater likelihood that the gains
from any requlatory changes would outweigh the costs such
changes impose.5 If a planning authority were required to
pay for losses occasioned by regulatory changes, then it
would be more aware of the costs of its proposed actions.
Because the authority would be required to either raise
the necessary funds through a levy on the community (the
beneficiaries of proposed land use regulation) or justify
the expenditure from public funds, it would be more
conscious of wasteful and unnecessary restrictions.®
Thus, a planning authority would not enact regulatory

changes which were not truly optimal.7

TheA arguments for compensation on equitable grounds

centre upon the two problems of horizontal and
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transitional oquity.a The former phrase refers to the
concern that individuals in roughly the same set of
circumstances should be treated sinila¥ly. The latter
terns refers to the concern that some regulatory actions
may "change the rules of the game" in mid-streanm, thereby

imposing unforoseeh,ecogbmic loss.’

Downzoning generally affects a minority of landowners,
leaving other individuals with nearby properties free to
develop them in a manner denied to the affected minority.
As a result of the decreased range bf development
opportunities in the downzoned area, property values will
tend to drop and the potential profit from the sale of
land will decline. On the other hand, the value of the
unaffected properties will remain the same or even
increase, since comparatively less land will now be
capable of being developed in accordance with the
original land use classification.lq The uheven, and
seemingly arbitrary, effect that downzoning has on
property values has frequently lead to the argument that °
those benqﬁiting from the change in land use

e

classific?fion should compensate the landowner for

restrictions placed on his development rights.ll

A second form of inequity flowing from downzoning is that
created by an individual's reliance on the current status

of land use regulation® when making investment or



‘ , ' ’ | 108
development decisions. While it is often possible for
individual investors to factor market uncertainties intor
‘their private investment decisions, some economists
contend that it is more difficult for these individuals
to predict changes‘min_ land use regulations.12
Consequently, unforesgen zoning chahges can impose
economic losses against which individual“ have not
insured themselves, and leave them with properties that
may be difficultA to sel1.l3 Again, the perceived
unfairness of,ﬁhe effects of downizoning provides a reason
for -arguing that adverse changgs in land use regulations
should be accompanied by some form of compensation.

@
In contrast to those individuals who believe that all
land use requlations imposing econbémic 1loss should be
compensable, are those who argue that compensation should
only be awarded when a person's property is "taksn" by a
state planning authority.14 By this, these commentators
mean that a state pkanning authority should compensate
the 1nd1v1dual landowner if a land use regulation
transfers the beneficial enjoyment of his land, with or
Wifhout legal title, to the»publickbody for its own
' uses1d The physical expropriation of land by a-public
huthority is the most obvious example of a "taking."
However, one writer has also suggested that "takings" can
occur even though there is no actual transfer of

possession and legal title,16 and has argued that a
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"taking" occgfs whenever one of the incidental rights of
property ownership "is transferred to a public authority
for the purpose of augmenting its proprietary interest in
land or buildings in the vicinity of that owned by the

individual.l7

In such cases, public regulation places a
disproportionate burden on the landowner since he is the
only landowner, amongst many similarly situatéd, who must
give up his' proprietary rights for the benefit of a .
public body. Consequently, some form of compensation is
necessary to rectify this disparity.18
-~ % ordance with their view that only land use
\;Ee;«;‘:ions "taking" land are compensable, these
commentators argue that all other land .use regulations do
, not justify the granting of compensation by the state or

the community.19

This position stems from the fundamental
rationale of state land use regulation. As has previously
been noted, unrequlated private land use decisions

generate unforeseen consequences capable of affecting the

welfare of many community members . 2°

Zoning regulations
simply forestall these external costs by limiting private
development choices to forms of land use that are
compatible with one another. As one writer states,
compansation is usually not merited because zoﬁing
regulations controlling nuisanceflike'activities merely

force individuals to internalize the costs their

decisions create and live up to the standards of land use
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established by the community.21 Moreover, the saﬁ; writer
argues, such regulations - impose a ."reciprocity of ‘
burdens" on the community's citizens since everyone is
more or less equally affected.22 Another commentator has
suggested that compensation is not necessary for mois
zoning regulations because the landowner realizes thf
in the long run, his immediate' loss will be balanced by
gains from land use regulations favouring his interests,

either as a landowner or as a member of the community.23

Two examples -illustrate the various considerations that
enter into a discussion of whether downzoning imposes an
inequitable burden on the individual. Suppose that a
given district is zoned as a mixed residentigl/light
commercial district, and c ercial development is
gradually overtaking residentfal land use. An individual
who acquires 1land for commercial development can
reasonably expect that he will be able to use this
property for a commercial purpose. A zoning change which
re?lassifies land use from commercial/ residential to
moderate density residential upsets this expectation,
leaving the individual with property he can no longer use
"in as profitable a manﬁer. Moreover, this individual is
affected to a greater extent than other landowners who
may have already constructed their shops, which now
receive the status of non-conforming uses. In such a

situation, there may be some cause for believing that the
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lahdowner should be compensated for his unforeseen loss.

Different problems may arise if the
residential/commercial mix of the neighbourhood is
modified so that residential use outbalances commercial

dévelopment.24

In this situatioﬂ, the individual may be
among the first to fake advantage of the
commercial/residential designation to construct a small
commercial establishment. Since increased commercial
development will 1likely create traffic and noise
problems., it is possibla‘ that a municipal plafining

-

authority may downzone the area to impose a moratorium on
growth while it reassesses its planning strategy.25 As
the prokability of reguiatory change is greater in this
instance than in' the previous one, it can be plausibly
argued that the landowner may have assumed this risk and
may have insured against downzoning by paying a slightly

lower price for the land. 26 Consequently, there is not as

strong an argument for compensation.

As can be seen, the downzoning of land is a controversial
issue, giving rise to valid arguments both for and
against its use. To the municipal council, downzoning is
merely an extension of its general regulatory power under
prov.ncial planning legislation. It is a useful tocol far
rectirying specific anomalies in current planning

documerits, regulating growth at the rural/urban fringe,
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and controlling the shape of development in other areas
of the community where'land use patterns are changing.
Any restriction on the power to downzone would
undoubtedly decrease the flexibility of the planning
process and perhaps lead to a lhss efficient allocation

of land.

From the landowner's perspective, downzoning represents
one of the more obtrusive ways by which the state
regulates the exercise of property rights. Its immediate
effect is to restrict the 1landowner's development
options. Further, if the individual.has bought land for a
specifié purpose, and downzoning prohibits him from using
the land for tha£ purpose, he generally incurs some
economic loss. For large development companies, and other
institut "4l landholders, these losses can be balanced
by gains produced by more favourable zoning changes. For
the individual 1landowner, however, the 1loss 1is
potentially greater because there is less chance that he
will profit from land use requlations in other areas of
the community. In such situations, the abstract
realization that he, as a member of the community,
benefits(ﬁrom planned growﬁh may fail to adequately

compensate him.

2. Holding Zones and Development Freezes

k]

w
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Current provincial planning legislatioh enables municipal
. councils to impose holding zones and development freezes
by two methods: first, by openly designating land for
future public use pursuant to specific statutory powers;
and second, by using their general regulatory powers to
make further development uneconomical, thereby freea&ng
land use in its current status. \,)-
Relatively few provincial p}anning acts actually provide
a formal mechanism whereby municipal councils éan place
land under a holding designation while they determine
what form of development is most appropriate. The Ontario
Planning Act, S.0. 1983, c.1l gives local plannihg bodies
the authority to place 1land under a holding
cldssification as long as the following criteria are met:
the official plan must allow for the use of holding
zones; they must only be used to slow the rate of
development in a given grea; and the municipality must
review the holding classification every five years.27
Othe: legislation, such as the Planning Act, R.S.A. 1980,
c.P-9 and the Planning Act, S.N.S. 1983, P-15, grant
municipal governments the authority to place land under a
temporary open space land use classification while they
decide whether this 1land shéuhi be used for public
parkland or recreational facilities. The Planning Act,
R.S.A. 1980, c.P-9,statdé thag‘the municipality must

acquire land, or commence acquisition proceedings, within
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six months of dedicating it for public use. Failing that,
the municipality must amend the land use by-law to permit

development again.28

The Nova Scotia Planning Act allows
municipalities in that province to designate land for
future use as public park or recreational areas, but also
requires the municipality to purchase that land within a
five-year period and make annual payments to the landowner

during the interim. %°

Restrictions such as these are intended to protect the
rights of individual landowners by ensuring that a public
planning authority can freeze their land for a limited
period, after which the authority must either compensate
the landowner or &QQt the holding classification. This
type of planning legislation tries to strike a balance
between the sometimes competing interests of municipal

pPlanning authorities and individual landowners.

However, the provincial planning legislation of Alberta,
Nova Sc;tia and Ontario, as well as that of the other
provinces, enables municipal governments and other
Planning bodies to use their general requlatory powers to
enact land use by-laws which effectively freeze further
development by making such development uneconomical for

the landowner. In general, there is no statutory

obligation to provide the landowner with compensation;
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" "‘indeed, some provincial statutes exﬁresily negate the

individual's claim for compensation arising from the

imposition of zoning by-laws.3°

One of the more controversial techniques presently in use’
is agricultural/open space zonin;. Generally, if land is
zoned under this classif\icati only agricultural
pursﬁits are permitted as-of-right, while compatible
forms of development are listed as discretionary uses.
This form of zoning can be used to achieve a variety of
purposes, ;ccording to the state of development at_the
urban/rura2 fringe. Depending upon the purpose underlying

the implementation of agricultural zoning, questions of

compensation can be raised.

On one level, agricultural zoning represents a means of
regulating growth in a rural community, thereby
controlling the effects of urban development on the
region's economy.31 For example, land use rggul&tlons

prohibiting individuals from dividing land into units of

less than 8" --- s help prevent the spread of hobby farms

among larger onal farms -and serve to slow the
rate of ur® - 32 Similarly, the practice of
directing ¢ into areas of marginal

agricultural ‘}ﬂ:y helps maintain the physical
integrity of large parcels of farmland and mitigates some

of the harmful, nuisance-like effects stemming from
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33

residential dcvolovont. As a result, high capability

agricultural land is preserved.

Few compensation problems arise from this type of
agricultﬁral zoning. In fact, agricultural zoning of this
type actually benefits the owner of a farming operation
because it stems encroaching urban development and helps
maintain his land as a viable economic unit. Even though
the landowner may lose his bpportunity to sell his
property for an amount reflecting its development
potential, this 1loss is not one that creates a
reliance-based claim for compensation. Presumably, the
landowner originally acéuireq the property for its
agricultural value and not for its development potential.
Therefore, the imposition of agricultural zoning does not
upset any expectations based upon favourable zoning. In
addition, there are no significant problems of
compensation arising from the disparate treatment of
landowners in the region. All landowners are more or less
equally burdened by the restrictions in the land use
by-law, and all benefit from its long-term effects.

When a municipality imposes agricultural zoning in a
developing area however, the effects are less equitable.
Arguably, many individuals will have brought agricultural
property with the expectation of either selling it or

developiny it for residential or small-scale commercial



use. The imposition of agricultural zoning for the
purpose of creating a holding zone or development freeze
upsets the seemingly r’aloniblo expectations of
individual and corporate investors, and creates monetary
losses arising from foregone interest and the costs of
holding land through the moratorium period.34 While
corporate investors can frequently absorb such losses,
many smaller companies and individuals are not ag_
well-situated since they may have acquired their property

as a one-time investment.35

A municipality can also use agricultural/open space
zoning to preserve land in a comparatively undeveloped
state for its aesthetic value and for its worth as a
natural area. This particular use of agricultural zoning
is exemplified by the recent actions of the City of
Calgary.36 In 1980, the City of Calgary put land in the
vicinity of a proposed park under ;n agricultural/open
space land use classification. Under this classification
only agricultural operations, single family homes on
20-acre lots, public buildings, and recreational
developments were permitted forms of land use.37 Given
the development company's reasons for acquiring this
land, the agricultural/open space .designation made

further development uneconomic. As a result, the land

adjacent to the public park has remained essentially

117



éana

undeveloped for a six-year period while the city of
Calgary determines whether it will purchase this langd. In
the interim, the residents of the City have been able to

enjoy the amenities provided by the undeveloped property.

This particular application of agricultural zoning is the
most controversial since the landowner, whether an
individual or a corporation, has been singled out by the
municipality for differential treatment. Relatively few
. ‘//izzabwners are required to absorb the loss imposed by
agricultural zoning, while tﬁe sNyrrounding landowners and
‘general community reap the benefits of a natural area or
park. For corporate landowners, the immediate loss may
eventually be balanced by gains resulting from favourable
zoning. However, for the private landowner, the
pProbability of future gains outweighing immediate losses
is slight. In such cases, the sole advantage accruing to
the private landowner is the benefit he, as a member of

the community, experiences from having a greater

percentage of land dedicated to public use.
3. Environmental Requlation
Many provincial governments have enac§ed legislation

pursuant to which the relevant pProvincial Minister may

designate land as a "special area", for example, an
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38 39

agricultural reserve, an historic resource area,

wildlife habitat,‘o a restricted development aroa,‘l or

42

an ecological reserve. In some cases, once an

individual's land has been designated as a "special
area”, it can only be used for the purposes outlined ;n
the applicable statute. In other cases, it can.only be
used for such purposes as the Minister prescribes by

regulation.

Both the Agricultural Land Commission Act, R.S.B.C. 1979,
c.9 and the Agricultural Land Preservation Act, S.Q. 1978,
C.10 typify the first form of provincial legislation. Both
specify that land falling within the area designated as an
agricultural reserve must be used solely for agricultural
purposes unless the owner receives approval to use the

land for other purposes.43

The Department of the Environment Act, mR.S.A. 1980,
c.D~19 is an example of the second form of legislation.
Pursuant to Section 2(a) of the Act, the Minister of the
Environment may designate parts °f, the Province of
Alperta as restricted developments areas (RDA's) and
prescribe regulations controlling, restricting, or
prohibiting land use and development within the

44

designated area. The Edmonton Restricted Development

Area Rejulation imposes a a general prohibition against
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individuals continuing or commencing any operation or
activity that disturbs or is likely to disturb the
surface without the prior approval of the Minister.*%> The
Regulation further prohibits various specific types of
land use (including the preparation of f!hd for
residential, commercial, industrial or récreational
development) without first obtggning the permission of

the Minister.46

Provincial 1legislation permitting the creation of
"special areas" is an extension of the more localized
municipal and regional land use by-laws. Essentially,
this legislation attempts to accomplish the same purposes
underlying Iocal land use by-laws, namely to control and
regqulate the adverse external effects of privéte land
development so that it is as beheficial‘as possible for
adjacent landowners and the surrounding community.
Provincial legislation differs from localized zoning,

however, in its scope and its objectives, which are

generally more long-term.

An example of the scope and type of objectives which
underlie provincial legislation is provided by the
Agricultural Land Commission Act, R.S.B.C. 1979, c.9. This
legislation gives a provinéial planning body, the

Aqricultural Land Commission, the power to designate
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areas of British Columbia as agricultural reserve on the
basis of province-wide soil capability studies and after
consultation with the relevant municipal qovornnont."
Mandatory province-wide agricultural zoning was seen to be
necessary in view of the increasing urbanization of primé
agricultural land and the proven inability of local 1land
use controls to reverse this trend.%8 By enacting strict
controls over the use and development of the Province's
remaining productive 1land, the British cColumbia
Legislatur;\has attempted to ensure that the needs of
present and future consumers can be at least partially met
by the Province's agricultural producers. From the
farmers')Zmrspective, this legislation has helped to
maintain the economic viability of the agricultural sector
and has halted the acquisition of productive land for

speculative purposes.49

There are few quaﬁtitative studies concerning the effect
of legislation such as the Agricultural Land Commission
Act on property valyes. One English study of property
values under green-belt legislation suggesgs that 1lanad
formerly used for residential purposes ;;uld decrease as
much as £38,600 in value when placed in a green belt
area.so A recent study of the effects of the Quebec

agricultural legislation analysed land prices for the

period 1975-1981, concluding that land prices for lots
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within agricultural zones were significantlﬁmfhbs than *
thoso for lots in iess restrictive zones.>! A third study
on the Agricultural Land Commission Act shawqd that
'agricultura;. land was no longer being acquired for :
épeculative purposes, implying that land prices had
tallen.5?

'
‘Provincial legislation differs in the degree to which it
affords compensation to landowners affected by a "special
area" designation. Some legiglation, such as the
Historical Resources Act, R.S.A. 1980, c.H-8, provides
that a municipality muﬁt compensate a laédowner when it
designates an area or building as an histo;ic‘resource.53
Other legislation, such as the Cultural Property Act,
R.S.Q.w 1979 c.B-4, and the regqulations enacted |
thereunderf provides tax éxemptions for land or other
property designated as "cultural property".s4 Still other
legislation, such as the Department of the Environment
Act, R.S.A. 1980, c.D.-19, grants the Minister a
discretionary power to determine whether an individual
should be given compensation,55 Finally, many piece; of
legislation do not provide the landowner with any clainm
to compensation, and, in fact, expressly negate such a
right.56 -

2

It is this latter legislation, as well as that making
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compensation discretionary on-the Minister's approval,
which raises‘similar problems to those discus?ed ig
connection with downzoning and development freezes.
Essentially, the iandowner is required to give up his
‘development rights and absorb a substantial economic loss
so that other members of the community benefit from his
land remaining in its present state. The landowner,
however, receiyes no immediate monetary compensation to
cover the sig icant drop in property values. The only
benefit he receives is the knowledge that his land has
been preserved as a valuable agricultural, historic, or
ecological reserve. In certain circumstances this
protection may indeed be of value to him. In other cases,
it may seem a rather abstract benefit.

a»

B. Judicial Response To Downzoning, Holding Zones And
: Development Freezes, And Environmental Regulations

The reaction of the Canadian judiciary to downzoning,
holding zones, and provincial land 3pe regulations has

been divided. The Sﬁprdhe Court of Canada in the

decisions of Township of Scarborough v. Bondi57; Soo Mill

and Lumber Co. Ltd. v. Sault Ste. Marie,58 and Calgary

City Council v. Hartel Holdings Ltg.59 appears to have

adoprted a position favourable to municipal and provincial
planq}ng authorities, and has upheld the validity of land

use rejulations downzoning land and creating development
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freezes despite the economic loss such regulations cause.
The Provinéial courts have also upheld the use of
downzéning and holding zones, particularly if evidence
shows that the municipality has used these techniques to
control the adverse effects of urban growth.6° However,
the Provincial courts have been less willing to sanction
these measures if it appears that the municipality has
attempted to evadé its responsibility to purchase or
expropriate land by using 1its general regulatory
powors.SI-In such circumstances the courts have struck
down the applicable land use regulation, stating that the

municipality has acted in a discriminatory manner and in

bad faith.
1. Downzoning

Since the Supreme Court of Canada decision in Township of

§ca;bbrougg V. Bondisz, and the earlier decision of- the

Saskatchewan Court of Queen's Bench in Regina Auto Court
v. Regina (Citx)63, Canadian courts have recognized
downzoning as a valid planning technique, even though its
use may cause substantial.ecbnomic loss. Since these
decisions, Canadian courts have accepted the loss created
by ‘land use planning as an inherent and inevitable effect
of state 1land use regulation -- a price that all
landowners must pay in exchange for receiving the

benefits of planned urban growth. It is only when

124
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downzoning prohibits all devclopment[<or circumstantial
evitlence suggests that a municipality has used it to
evade purchasing or expropriating land, that Canadian

courts question this planning technique.

2+

In Regina Auto Court v. Regina (city)®*, the @ity of
.Regina amended its zoning by-law so as to ch{gge the
zoning of the plaintiff's land from residential to
park.65 The plaintiff sued the City for damages, alleging
that the City had caused it to lose the "equitable
ownership" of its property or, alternatiVe}y, had made

its land impossible to sell.®®

The Saskatchewan Court of Queen's Bench dismissed both of

the plaintiff's arguments, and upheld the City's right to

amend the zoning by-law.67 In response to the plaintiff's

claim that it had suffered damages as a result of the
loss of "equitable ownership" of its property, the Court
stated:68

It is true that any zoning by-law restricts the full
and complete user of any property affected thereby.
The right to continue to use the property and any
buildings thereon for purposes for which it was
being used prior to the passing of the by-law is
provided for in the by-law... The plaintiff is still
the registered owner of the property and of course
can dispose of it but the property would remain
subject to the provisions of the zoning by-law.

The fact that it is to some extent confiscatory in
nature does not in my opinion affect the validity
of the by-law or the right of the city to enact

125



such by-law. As Meredith, J.A. says in

(1913) 28 OLR 52: 'The legislation is
confiscatory in its character although, of course,
it is intended to be put in force for the general
benefit - including the benefit of each owner
generally only.'

L4

In the Court's opition, zoning was necessary to properly

plan the future development of the City.69

In Township of Scarborough v. ggndi,7°“the Supreme Court

of Canada upheld the validity of "spot zoning", whereby a
municipality passes a land use regulation pertaining

solely to one pProperty.

The Township of Sgarborough had originally enacted a
zoning by-law permitting the construction of only one
?welling per 100 feet of frontage on a public street. Mr.
Bondi's property lay in a lot whose si;e would have
allowed the construction of four dwellings, two on the
east half and two on the west.71 The east half of the lot
had one house built on it, whereas Mr. Bondi's half was
vacant. Mr. Bondi had purchased the property from the
original owner on the condition that it was possible to
obtain permission from council to construct two houses on
his portion, both of which would be considerably smaller

than the other houses in the area.72

Adjacent owners petitioned the Township to amend the

by-law because Mr. Bondi's development would have been

126
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incompatible with the rest of the neiqhbourhood.73 The

council passed an amendment permitting the construction

of only two houses on one lot.74

Mr. Bondi launched a

court action, alleging that the amending by-law had been
made in bad faith and was discriminatory.75 After lbsing
before the Supreme’Court of Ontario, Mr. Bondi appealed
the decision to the Court of Appeal, which overturped the

76 The Township then appealed that

7

lower court's ruling.

decision to the Supreme Court of Canada.’

The Supreme Court of Canada upheld the amending by-law,
stating that the Township had acted in good faith to
promote the interesﬁs of the community.78 The Court
speéifically rejected Mr. Bondi's argument that the
amending by-law was discriminatory because his property
was the only one affected by the council's actions.
Instead, the Court found that the amending by-law merely
represented an attempt to correct an anomaly in the

original zoning by-law.79

At the time when the original
by-law was enacted, the Township could not have foreseen

that the lot could have been subdivided in a manner
permitting the construction of more than one house. Had

the Township been able to foresee this possibility, it

would have zoned the area so as to prevent developments e
such as that proposed by Mr. Bondi.80 According to the

Supreme Court, the purpose of the by~-law was81
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to compel the respondent to fall in with the general
standards of the neighbourhood and prevent him from
taking advantage of the district's amenities, the
creation of the by-law, to the detriment of other
owners. Far from being discriminatory, the amending
by-law is nothing more than an attempt to enforce
conformity with the standards established by the
original by-law and which have been observed by all
the owners in the subdivision with this one
exception.

Al

In this instance, the Township had amended its land use
by-law to forestall development which threatened to
Create some external costs for the surrounding property
owners. Mr. Bondi did suffer some loss since he could no
longer build two houses. He was left, however, with
property which could be developed for residential use. In
addition, as the Supreme Court noted, his property
continued to benefit from its location in a spacious

residential area whose amenities were protected by the

same by-law he was challenging. .

In a more recent decision, . Monarch Holdings Ltd. v.

Corporation of the District of Oak Bay,82 the British

Columbia Court of Appeal upheld a zoning by-law depriving
a development company of its opportunity to build a small

condominium.

In 1960, Monarch Holdings Ltd. ("Monarch") purchased
property for development as an apartment building. The
applicable by-law at the time of purchase permitted the

construction of a three-storey building with a minimum ,
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space of 3500 square feet.

Duging the latter part of
May, 1973, the Council considerdd introducing a by-law
changing the zoning to single family residential.®4 After
representations by various owners, the Council amended
the fdroposed by-law to make all existj:ng apartments
non-conforming uses. However, the properties belonging to
Monarch did not recéive that classification as
construction had not yet commenced.85 In December, 1973,
the Council enacted further amendments effectively
reducing the allowable minimum floor area.®® In 197s,
Monarch applied for a development permit to construct a
tvelve-unit condominium which substantially complied with
the requirements of the amended by-law, which was
refused.87 In May, 1976, the Council enacted a further
by-law setting the maximum density for condominium units
at a level which restricted the number of units Monarch
could build.®® Theoretically, this by-law affected land
development in a large area of the community. However, as
Monarch's properties were the only developable sites in
the rezoned area, the by-law ~had an immediate and unequal

impact on the value its land.

Monarch sought to compel the Council to issue the

development permit. It then moved to quash the by-law,
arguing that the Council had acted in bad faith.2° The
British Columbia Provincial Court dismissed Monarch's

application.90
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“The British Columbia Court of Appeal, in the first
section of its judgment, also dismissed the mandamus
application because the amending by-law had been in
effect when the application was heard. Therefore, the
Court stated, it could not order the authorizing officer
to do something directly‘contrary to a by-law regularly

passed and adopted.91

In the second part of its Judgment, the British Columbia
Court of Appeal upheld the validity of the by-law,
comparing it to the by-law upheld by the Supreme Court of

Canada in Township of Scarborough v. Bondi.92 In the

Court's opinion, the by-law was of general application,
affecting numerous property owners.93 It created a set of
uniform standards, subject to the rights of individuals

whose property had been granted the status of a

94

non-conforming use. The Court acknowledged that

Monarch's development proposal had spurred the Council to
pass the amending by-law, but it stated that the
Council's actions were consistent with its po,y of

restricting apartment development and were not

95

discriminatory. Summarizing its position, the Court

stated:?®

The mere fact that the economic interest of the
appellant was adversely affected by the rezoning,
and that its right to use its property was limited,
and that the value of its property was adversely
affected, will not justify a finding of bad faith
on the part of the municipality for it is
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inevitable that in the exercise of its zoning
povers a municipality will affect adversely from
time to time the property of landowners.

These three decisions ilXistrate the predominant judicial
view of state land use regulation, in general, and
downzoning, in particular. cCanadian courts have
traditionally accepted the premise that restrictions on
individual property rights are necessary for the rational
development and use of/the community's land resources.
This position is best illustrated by the Supreme Court of
Canada's judgment in Township of Scarborough v. Bondj,

where the Court implied that Mr. Bondi must suffer some

limitations on his property rights as a quid pro quo for

the advantages that he, as a member of the community,

received from planned urban growth.97

Further, these decisions clearly indicate that land use
regulations are not invalid simply because they affect
one or two individuals disproportionately. In each case,
the landowner was the only one to suffer from the
restrictions imposed by the municipality. However,
neither the Supreme Court 6&f Canada in Township of
Scarborough v. ggggi,gs nor the British Columbia Court of
Appeal in Monarch Holdings Ltd v. Corporation of the
District of oak Bax,99 considered this as evidence of

di¥crimination. To the Supreme Court, the by-law, rather

than being discriminatory, forced Mr Bondi to conform
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with the general land use pattern in the aroa.loo In the
opinion of the British Columbia Court of Appeal, the

by-law in Monarch Holdings Ltd v. Corporation of the
Ristrict of oOak Bay was ‘of general application and

consistent with the Council's planning policy.101 Monarch
Holdings was affected to a greater degree than other
landowners through a combination of its own development
plans and the timing of the Council's by-law. Like the
Supreme Court, the Court of Appeal saw the by-law as a
means of establishing and enforcing community

standards.lo2

»
Finally, the decisions show that substantial economic
loss is not a sufficient cause for invalidating a 1land
use by-law. To Canadian courts, a decrease in property
value is an inevitable effect of planning, and one that
must be accepted by the individual landowner.

.

Two further points can also be made about the zoning

by-laws in Township of ScarhoxqQugh v. Eondi,]‘03 and

Mo Holdings Ltd v. Comperation of the District of

Qak Eaz.104 First, the zoniﬁg'ﬁy-laws were designed to
combat development that the community perceived as being *,
incompatible with the surrounding area. The restrictions
imposed by the by-laws produced benefits for the
neighbourhood, but they did so only because they stopped

the offending development in its proposed form. In both
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cases, there was no suggestion that the municipal
councils sought/to prohibit development for the sole
purpose of preserving land for future public use. Second,
both zoning by-laws merely curtailed the extent of
development. They did not completely prohibit the
landowners from using their properties for their original
purposes. In situations where Canadian courts have
declared downzoning invalid one or both of these factors

has been missing.

In Re cCorporation of District of North Vancouver Zoning

By-law 4277, the British Columbia Supreme Court quashed a
by-law rezoning residential land to a parkland.105 The
appellant entered into an interim agreement to purchase
certain land subject to obtaining subdivision approval
within forty days of acceptance of the offer.106 After
discussions with various planners and engineers, the
appellant was lead to believe that development approval
would be granted. Relying on these assurances, the
appellant purchased the property.lo7 Subsequent
discussions with the planning department revealed that
the department had decided that the appellant's land was
to serve as parkland for the community.108

The planning department and the appellant entered into a

series of negotiations respecting the exchange of land;

these negotiations proved fruitless. The planning
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department refused three successive applications for
subdivision approval and finally made formal applicatlon

to Council for rezoning.lo9

The municipal planner
submitted a report to Council in which he stated that the
department felt that the appellant's land should be
preserved as a natural area.llo The report also indicated
that the planning departmént staff had adopted a policy
of 1limiting residential development until the

municipality was able to acquire the land, 1!

After a public hearing during which the planning report

was read and tabled, the Council enacted a zoning by-law

classifying the appellant's land as park and open
112

‘space. The appellgnt sought to quash the by-law,

alleging that the Council had attempted to depress the

market value of the land prior to acquiring it.113

The British Columbia Supreme Court quashed the by- law,
stating that events prior to the enactment of the by- law
demonstrated that tgs’Council had intended to depress

property values.114

In the Court's opinion, the members
of the planning department had unilaterally decided that
the appellant's land should be preserved as a natural
area. Further, they had also determined that the most
economical way of acquiring this property was to depress

115

its price. Since the Council had full knowledge of the

planning department's strategy, the Court determined that
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it was as culpable as the planning department. 116 Ehi !
o

Court held that the Council's attempts to evade f%-

obligationl to purchase the appellant's land conltitpt,d

bad faith !

L S :
%

Inmmﬂs_sgmnx_mmmwmmtm_g:_m
118

Qig;;ig;_juL_ﬂgxngpy, the British cColumbia Supreme

Court faced a similar situation. Columbia Estate Company

Limited ("Columbia"), a wholly owned subsidiary of Britisp

Columbia Hydro ("B.C. Hydro"), owned land subject to an

industrlal/manufacturing land use classification.ll‘I9 From

¥ /

December, 1970 to April, 1974 company officers helds ) ‘i
discussions.yith municipal officiﬁi'4 during whic both ’

A
Columbia and B.C. Hydro advised the i‘nicipality that they .
wished to qevelop certain lots as warehouses. Until the

end of these discussions, the municipality had never given
either company any indication that these plans were

unacceptable.120

However, while negotiations were continuing, the Council
had requested the‘Minister of Municipal Affairs to place
the land under government ownership until a study could
be made to determine the land's suitability for a park
and ride facility.lzl In January, 1974, unbeknown to

Columbia, the planning department had recommended that

the Council take steps to protect the large, black-topped
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area from further development.122 As an appropriate
course of action, the planning department suggested that

Columbia's land be rezoned.123 After a public hearing,

the council rezoned the land as a parking district, 124

L)
-

The British Columbia Supreme Court declared the by-law

ultra vizes,lzs finding that the Council had enacted the

by-law to accomplish a "public purpose", namely to

provide a parking facility for.reéidents‘commuting to

126

central Vancouveg. The Court reviewed those sections

of the Municipal Act: R.S.B.C. ¢.1960, c¢.255 which
enabled the municipal council to acquire and reserve land
for publi:z purposes. In the Court's wview, these sections
established the only means by which e muniéipaliﬁy'could
freeze land in order to retain it for public use. 27
Although the Municipal Act gave the Clty Qf Burnaby the

general authority to enact zoning byelaws 1t had not

expressly given the City the power to reserve prlvate

128"

land by this dev1Ce. Applying the prlnciple ¢hat -

ambiguous legislation should be construed in fayour of

A

the individual whose rights it affects, the Court found

that the Council had acted beyond its jurlsdlctlon when

A . c ”l‘.,'
it downzoned Columbia's property 129. - 'v"’_gﬁ’

,I

~ . »

These latter two decisiongfare easily distinguishable

L]
from Iggn ip of Scarborough" v ggndi,l30 and Monarch
H @ g Ltd v. The Cogpo;gtlon gf‘k the District .of o0ak

136
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312-131 Whereas the municipal councils in those cases
merely sought to control the extent and form of
development, the municipal councils in the North
Vancouver and Burnaby cases prohibitéd virtually all
further use of the properties. As weil, circumstantial®
evidence indicated that the.municipal councils acted to
preserve private land so that it could be used for the
benefit of the entire'é;mmunity, bﬁt, in so doing, had
tried to lowgr its m;iket value or evade acquiring it
completely. In both cases, it seemed as if the landowners
were being forced to dedicate theif land for the
community's use without receiving any form of compensation

in exchange.

In a third decision, Re Rodenbusg and District of North

. , O
Cogichan,l32 the British Columbia Supreme Court again

dealt with a situation in which an individual landowner

was faced with a zoning py-law curbing his right to

«

develop his property as he' had intended. Rodenbush was a
.

lessee of Doman Industries Ltd. ("Doman"), a major

logging firm on Vancouver Island. In 1974, Doman acquired

a defunct saw mill operation in the Cowichan Estuary.133

At approximately the same time, the Environment and Land

Use Committee, a provincial body, initiated a study of . qﬂf
.
. : i ‘ R =

the estuary area in which it recommended that the status

quo be miintained and that further industrial ekﬁansion

134

be halted. The Committee, in fEf report, indicated

-

. .
)‘ > . NS
.



138
that Doman's operations formed part of‘the‘g;g;ng_gyg.l35
In 1975, the Council of the District of North Cowichan
adopted 'Ehis report and consented to the continued
operation of the existing mill.l.36 At no time during this
period did Doman make the Council aware of the fact that
Rodenbush was its lessee and that he intended to develop

the leased property.137

In Audust; 1976, Rodenbush approached the Council with
respect to developing the leased land as a shake and

138 Durind the ensuing negotiations, the

shingle mill.
Council's administrator lead Rodenbush to believe that
his plans were acceptable, pending approval by the

‘relevant provincial environmental agenciegy
; 2

October, 197s.

Between November, 1976 and February, l977[ the Council
di%cussed and finally passed a zoning amendment which

feclassified Rodenbush's land from "rural" to "rural

141

residential®. The latter classification, which applied

only to Rodenbush's land, prounibited the construction of

a sawmill.142

143

Doman's own sawmill operation was not

affected.

Rodenbush and Doman thed!sought an order quashing the

by-Iiw, alleging that it was discriminatory, prohibited

&
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all reasonable use of Rodenbush's prqgnrty, and was made

in bad faith.144

The British Columbia Supreme Court quashed the by-law,
stating that the Council had acted in bad faith and in a

discriminatory manner, 243

In arriving at this concluston,
the Court cited various factors which demonstrated the
impropriety of the Council's actions. First, the Council
héd lulled Rodenbush into believing that it ‘woulcf grant
his building permit. When the Council learned the
Environmenp and. Land Use Committee was prepared to allow
further development in the estuary, it acted quickly to
stop Rodenbush f;pg_cénstructihg his mi11.14® Second, the
by-law covered o* Rodenbush's leased thirteen acres,
leaving Doman to develop the other portion of the land.147
Third, the Council's actions had deprived Rodénbush of any

opportunity to use his property for the purpose he had

intended. According to the Court,]‘48 ¥

It is not bad faith merely to cause economic loss
to a private owner if the action is carried out in
the interests of all the community. But here the
action amounts to confiscation since the applicants
claim the land has no other proper use and this
claim has not been thallenged.

.

Again, the Court reiterated that if the Council wished to

reserve land for a public purpose it must acquire that

land through sale or expropriation.149
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This case is again distinguishable from Township of
Scarborough v. Bondi!®® ana Monarch Holdings Ltd v.
Corporation of the -District of oak Bay'®! on the basis

that the by-law in question effectively prohibited any
further use of Rodenbush's land and did not merely
control development. In addition, the Council prohibited
all further development for the sole purpose of
preserving Rodenbush's land in 1its natural state.
Consequently; Rodenbush was being asked to forego taking
advantage of h}s right to develop his land in order that
the wider community could benefit from its ;hatural

attributes. Unlike the _plaintiffs in Township of .

52
Scarborough v. Bondi,l

which was still valuable to him. .

Rodenbush was not left with land

One of the most recent decisions to discuss the validity

153

of downzoning is Hauff v. City of Vancouver. The

plaintiff oﬁ%ed land situated in the Stanley Park area,
forming part of the City's scenic drive. The City Council
had adopted a policy stating that it wished to maintain
the property values in the Stanley Park area at their

current level.154

It was the City's intention to
eventually pﬁichase all private property in the area,
although, in view of escalating land prices, complete
acquisition would not occur until well into the
future.155

reduced the size of improvements permitted on the seaside

140

In order to maintain property values, the City



lots by restricting development to within 120 feet of the

156

road. This restriction effectively feduced the

potential developable space of some lots by an estimated

sixty percent.157.

The plaintiff sought to quash the zoning by-law, alleging
that its purpose was to limit the future value of his
land and thus facilitate its later acquisition as

parkland.158

The British Columbia Supreme Court agreed with the
plaintiff's arguments, and held the by-law to be ultra
vires the city of Vancouver. 13° The Court found that the
primary purpose of the zoning by-law was to restrain
property values with the view to reducing the future cost
of acquisition.1®° Further, the Court founl that the
'zoning by-l#w had a significant effect on the future
value of the affected lots, although it did not cause an
immediate reduction in current market value.l®? In the
Court's opinion, the long-term effect of the by-law and
its underlying purpose were similar to the byj}aw
discussed in the North Vancouver case. Both by-laws
deprived the individual landowner of his right of
enjoyment of property. and were essentially

62 In conclusion, the Court fgund that the

confiscatory.l
by-law had not been passed bona fide for the purposes for

which the City's zoning power had been grantéd, but for

141
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an improper and unauthorized purposa.163

Q
The British Columbia cCourt of Appeal upheld the lower

164 It affirmed ifs findings of fact,

court's judgment.
and agreed with its conclusion that the by-law created "a
present loss of subjective value" for the owners since it
restricted the further development of their

properties.165

Finally, the Court of Appeal also found
that the decrease';n property values was intimately
connected with the bity's Plan to eventually acquire the
Stanley Park properties for parkland.166 For these
reasq‘r, the Couréwof Appeal held the by-law to be ultra

vires the City of Vancouver. 167

This decision is noteworthy for the sympathetic approach
/of the British cColumbia courts towards the landowner's
position. Both the Supreme Court and the Court of Appeal
were prepared to find that the value of the plaintiff's
land had decreased, even though housing prices had
actually risen after the City had passed the by-law.168
The Courts, in arriving at this conclusion, viewed the
effect of the by-law from the landowner's perspective. .
Despite having no immediate impact, the by-law would
ultimately cause the plaintiff's property to be less
valuable since he could no longer make improvements to- it

that would increase its future sale price. As a result of

the by-law, the plaintiff would now see property values
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rise at a comparatively slow rate, whereas he may have
expected to realize a far more substantial profit on the

sale of his property prior to the enactment of the by¥1aw.

The Courts were also able to 1link thiS/iikely drop in
¥ /
property values to the City's acquisition plans, thereby

bringing the plaintiff's case within the reasoning of the

earlier decisions of Re Corporation of District of North

Vancouver Zoning By-~Law 427 ,169 and Columbja Estate
mpa mited v. gg;nggx.l7°

departed slightly from these earlier decisions. There,

In so doing, the Courts

evidence established that the municipal councils had
definite and immediate plans ;o acquire the property in
question. In Hauff v. City of Vancouve;,171 however, the
City had merely developed a policy with respect to the
acquisition of private land. Although the City hoped to be
able'to eventually implement its policy, present land
prices made the acquisition of land in the Stanley Park
area virtually impossible. In a sknse, therefore, the
by-law in this case was more onerous than those in the
earlier cases since the plaintiff had no assurance that
the City would eventually acquire his land. Rather, the
plaintiff was required to absorb a substantial drop in the
value of his property for an indefinite period while the
ity decided whether it could afford to implement its park
policy By extending the reasoning of the earlier

decisions, the Courts were able to check a seemingly
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abusive use of the City's regqulatory powers.

As the cases on downzoning indicate, the Canadian
judiciary, while acknowledging the importance of state
regulation of land use, continues to respect the sanctity
of property rights. Although the cCourts countenance
substantial restrictions on the landowner's right to the
use and enjoyment of his property, they will invalidate
those land use by-laws which have no basis in the enabling
legislation, are discriminatory, or evidence bad faith.
The British Columbia courts have consistently held that a
municipality cannot use its general regulatory powers to
evade its responsibility under the Municipal Act to
acquire private land for public use. Such a use of the
municipality's zo;ing powers constitutes bad faith and
discriminates against the landowner.

Underlying this position, is the view that downzoning is
inequitable if it deprives a landowner of all opportunity
to develop his property and preserves that property for

public use. In Re Rodenbush and North Cowichan, the

British Columbia Supreme Court stated that a land use
by-law "confiscated" the plaintiff's property when it
made all possible development uneconomic. 1’2 The British

Columbia Supreme Court in Re Cornoration of District of

Vancouver Zonin y-Law 4277 came to a similar

conclusion about a land use by-law that froze private
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land until such time as it was acquired by the

173 In Hauff v. city of vVancouver, the

British Columbia Supreme Court, in a‘lenqthy passage,

municipality.

spoke of the difference between land use by-laws which

validly regulated property rights and those which were

confiscatory:174

The right to enjoyment of property and to be
deprived thereof only by "due process of law" being
a fundamental 1liberty of the subject, long
recognized by the law and affirmed by parliament in
the first section of the Canadian Bill of Rights,
it is impossible that a Court would construe such
general words as those contained in s.565 of the
Vancouver Charter as conferring the right to
influence land values with a view to advancing the
interests of a public body in acquiring private
property. Such a procedure strikes at an important
incident of canadian citizenship.

It is, of course, true that:a zoning by-law may
adversely affect property values without being open
to objection...but this is true only of a by-law
passed for a bona fide planning purpose, that is to
say for purpose having to do with use or occupation
of land in private ownership. Such incidental
result of any regulation made by a municipal
authority is but one of the innumerable influences
which cause changes in the property values in the
market place. Happenstance creates value and may as
readily take it away, and the property owner must
accept the consequence of zoning by-laws.
Employment of governmental powers deliberately to
limit the value of property with a view to its
transfer to the state for a lower price, is
something quite different. The difference, among
free men, is not a subtle one; it is fundamental.

The British Columbia courts, by insisting that
municipalities acquire or expropriate private land, have
tried to ensure that the landowner receives some

compensation for the loss of his right to use and enjoy
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his property.
2. Holding Zones and Development Freezes

The judicial response to holding zones and development
freezes has been divided. The Supreme Court of Carada has

sanctioned this device in the cases of Soo Mill and
Lumber Company Ltd. v.s6ault Ste. Marie'”® and calgary
city council v. Hartel Holdings ng,l76 The lower courts,

however, have been less ready to accept it, especially if
they have reason to believe that a municipality has
imposed a holding zone in order to evade purchasing or
expropriating property. In this respéct, the judicial
response to holding zones is similar to that towards
downzoning. Canadian courts accept the role that holding
zones play in regulating land use and development and
recognize that individual property rights must be
circumscribed in order to attain a land use allocation
ultimately beneficial to all parties concerned. At the
same time, the courts respect the importance of property
rights and acknowledge that planning authorities
occasionally exercise their regulatory powers in a manner
which unjustifiably discriminates amongst landowners or

Places particularly onerous conditions on one individual.

One of the leading cases on the subject of holding zones

is So i umber Compan td. v. Sault Ste. Marie,177
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which camncerned the u-"pg a holding zone to retard the
pace of urban developmerit. Soo Mill's land had been zoned
as RM10, a land us:ﬁclassification in which apartments
and other mulf!ple’ﬁhlliings were permitted uyses. 178 The
City of sSault Ste. Marie enacted a zoning by-law
permitting it to place certain lands under a holding

179

classification. According to the by-law, holding zones

were to be used to delay the development of certain lands
"until they appear ready for development and until the

standards appropriate to the 1designated use can be

180

sati=fled." The City of Sault Ste. Marie placed Soo

M..1's land under a iding zone because it was not ready

for development.18 a consequence, Soo Mill was

restricted to using its~land for agricultural pursuits,

farmhouses, and other accessory buildings.182

Because the
land was located in the centre of residential and
commercial development, the permitted uses were

uneconomical.

Sco Mill challenged the validity of the by-law before the

Ontario Provincial Court, which held the by-law to be

ultra vires.183 On appeal, the Ontario court of Appeal

184

reversed the lower court judgment. Soo Mill then

appealed to the Supreme Court of Canada.

Chief Justice Laskin, speaking for the Supreme Court,

affirmed the Court of Appeal decision and upheld the
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validity of the y-law,las

and, in so doing, Clearly
ind?Eatod that land ‘use regulations were to be given a
nympathctic treatment by the judiciary. According to his
Lordship, the City could validly impose a holding zone
because it was "a method of maintaining orderly growth
through the retention of powers to tighten or relax, . as
social and economic circumstances indicate, the overall
programme of development in the Official Plan."186
Although the holding zone sterilized commercial and
industrial development of Soo Mill's land it was not
confiscatory because it permitted alternative

187

agricultura)l uses. It was not discriminatory because

the City had imposed it in the context of an ov;rall plan

of develdpmgnt 1ps Nor wairthe holding zone invalid

because it‘i v‘)as Qanposed Ande‘finf? » and could only be

removed aftet ar\ abbli}aticm by sw mu,\.‘“fg
. f’%. . Al
E ¥ . . ERRE LR
. 5 ': [

d e

b3}

RS er. ¢ ; V. Sault
8 obviously grants nﬁnic;pal planning

tfrm 9rowth'of their community. It . rovides few

Iines as to the circumstances which would warrant

¥

.thE }Lée‘; of the holding 2zone techniques or those where its

R . '
usﬁkov.ﬂd be inappropriate. According to this decision, a

‘i{ipul Planning authority could impose a development

Y ,.;

 indefinitely, only lifting this freeze when it

qglt yb ed that the‘ area was ready for more intensive

i
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‘development. While flexibility is a desirable attribute

of the planning process, judicial decisions such as S99
Mill and Lumber Company Ltd., v. Sault Ste, M ’ 191
provide municipal planning authori;&es with opportunities

to abuse their regulatory powers.

The more recent Supreme Court decision of Calgary c¢ity

Council v. arte .192 expands upon many of

the points raised in that Court's earlier decision and
examines the issue of whether a municipal planning
authority can validly impose e development freeze for an

®

indefinite period of time. e ? 3
_ Hartel Holdipgs Ltd. ("Hartel") acquired land in the north

of Calgary fgr the purpose of intensive residenti__al
development. When Hartel ACquifed its land, the zoning
.Classification was "A-Agricultural". Permitted uses weréd
parks, farms, schools, publlc buildings, public and
private recreational facilities, and private dwellings on

a minimum site of twenty acres.1?3

At the same time, the City of Calgary ,had begun to
formulate plans to develop a major pa?k»in the north

Calgary area; Hartel's land was included in the proposed

park.194

During the period 1972-1980, the City of calgary
enacted a number of resoclutions and devised various

statutory plans showing a proposed Nose Hill Park »

R
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situated where Hartel's land was located.l95 By Jund,
1980 the park proposal was incorporated into the city s

general municipal plan.196 -

Inluaf, 1980," the City enacted a new land use by-law,
pursuant to which Hartél's land was zoned "A-Agricultural
and Open Space."197 This classification again permitted
only essential public services, agricultural operations,
barks,? utilities, and 'single detacheq ﬁomes on
twenty-acre lots on gartel's laind.198 The provisions of-
the land use by-law froze any further develtpmentnof the
land, since Hartel had intended to use its property to

create a residential subdivision.199

During this period, the City of calgary and Hartel had
held discussions with respect to the City's purchase of
Hartel's property. In 1972, the City had made an offer to
Hartel, which the coﬁpany rejected.200 In 1979, the cCity
made a second offer. This offer was lower th&#n the
earlier one, and was substantially less than what the
City had offered to an adjacent land owner.z_ol Hartel
rejectéd the offer, arguing that the City'should be
reéuired.to purchaSe the land pursuant to s.70 of the
Planning Act, S.A. 1977, c.89 (now R.S.A. 1980, s.72)202
which states:

70(X) If land is, designated under a land use
by-law for ‘use or intended use as' a



municipal public building, school facility,
park or recreation facility and the
municipal corporation does not own the landg,
the council shall

»

(a) within 6 months from the date the
land is so designated '

(1) acquire the land or require it
to be provided as reserve land
pursuant to this Act, or

. (ii) amend the land use by-law to
designate the land for another
use or intended use, or

(b) within 6 months from the date the
\ land is so designated commence
‘ proceedings . to acquire the land or
require it to be provided as reserve
land and thereafter acquire it within
a reasonable time.

Hartel subsequently brought an application for an order
for mandamus requiring the City topcommence acquisition
203

proceedings. The Court of Queen's Bench granted this

application.204 On appeal, the Alberta :Court of Appeal-
vacated the 1lower court's order, with the major}ty‘
holding that s.70(1) of the Planning Act only applied to
situations where the ﬁunicipality had designated private
land for public use in a land use by—law.205 Hastel
appealed this decision to the Supreme Cou;é of Canada,
arguing, first, that the Court should construe s.70 as
including designation by statutory plans, and, second,
that the City of Calgary had acted in bad faith when it

n
froze Hartel's land.2%%

151



The Supreme court of Canada, in a jddgment written by
Madame Justice Wilson, dismiesed Hartel's appeal.?°7 The
Court held that s.70(1) forced municipalities to acquire
privately held land only when they had designaﬁed this
land for public use id>a land use by-law.zo-8 In arriving
at this conclusion, the Court revieﬁed the structure of
the Planning Act, noting that it codtained an integrated
'gcheme of planning documents in which each document
played an assigned and discrete role in the planning
'ptocess.zog In the Court's view, statutory plans
afticulated,land use proposals to which tﬁe%%hhicipality
was committed in principle, while land use by-laws were
‘the principal tools by which the municipality implemented

these land use proposals.210

In the Court's opinjon, the
interpretation of s.70(l) adwocated by Hartel sttained
the language of s.70(1l), was ineonsistent with the
different rolds allotted statutory plans and ' land use
by-laws, and ignored the legislative history of “the
Section.ZI; The Court conclud;d that the compensation
scheme included in the Planning Act was an exclusive one
and did not encompass compensatlon for having land -
‘eermafked as a park in a statutory plan.z}2

The Court acknowleddged that the City's adtions had frozen
further development of{Hartel's land and deprived the
company of commercial oppo:;tunities.z13 However, the

Court noted that the Planning'Act‘appeared to provide the

152
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City of Calgary with the power to effect such a result,

provided that it acted for a legitimate and valid planning

purpose.214 Citing the earlier decision of SoQ Mill and

- Lumber Company Ltd, v. wﬂiZIS the C&&rt held

that there was nothing inherently wrong in the éity's
decision to impose a holding zone or developmen% freeze
for the purpose of preserving parkland.216 The bouré held
that the City's actions did not evidence bad faith,

distinguishing the present situation from that before the

British Columbia courts in Hauff v. City of Vancouver.217

In the létter case,\ the City of Vancouveé had rezoned land
in order to facilitate its later acquisition, whereas the =
city of Calgary had simply refused to rezone land or to
buy out the company at a favourable price.218 |

w

One of the more important points to be drawn from the .

decision of calgary City Council v. Hartel Holdings Ltd.

is the extent to which the Supreme TCourt of Canada
appears willing \to countenance the regulation of
individual proﬁefty rights in the name of the "public
interest". Like the late Chief Justiece Laskin in Soo Mill
and Lgmberjégmpgny ﬁtd. v. Sault Ste. Marie,219 Madamei
Justice Wilson in Hartel Holdings Ltd. endorsed the

underlying rationale of land use planning.220 In the

course of her decision, Madame Justice Wilson indicated

her acceptance of the general goals of the Alberta

Planning Act and the- importance it'placed on the "greater

L4
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public interest®, 2?21 Madame Justice Wilson further stated
that it was not the judiciary's function to interfere with
the balance struck by the Legislature, and that any
realignment between the interests of the public and the
landowner coq}d only be effected by that body.222 The
judiciary_codid only protect individuals from specific
land use regalations which offended traditional

administrative and common law principles.

It was also clear that the Court was concerned with
preserving the flexibility of the planning process. Madame
Justice Wilson, on behalf of the Court, prdﬁi&ed.a lengthy
analysis of the separate functions of statutory plans and
land use legislation, indicating that this separation was
necessary in order to ensure that municipalities could
continue to devise proposals for the management of urban
growth without ¢ommitting themselvés to one specific
course of actigh.223 Had the Court ﬁeld that s8.70(1) of
the Planning Act applied to th® designation of land in a
statutory plan as well as a land use by-law, a
municipality's ability to plan for the provision of open
space would have been severely curtailed. Given their
fiscal resources, most municipalities could not afford to
designate large areas of land ;or future use as parkland,
knowing that they would have to initiate steps to acquire
this land within a sixfmonth period. By}making a clear

distinction between the function of statutory plans and
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those of land use by-laws, the Court ensured that Alberta

e
municipalities could continue'formuagting long-range plans

for controlling urban growth. d . @

-

’» . - _
The facts of cCalgary City Councilsv. HMSJLBM

224
Ltd,,??

pPlanning process to strengthen its bargaining position

<

however, indicate that a muﬁicipality can use the

with a landowner whose property has been earmarked for
ultimate public usé. Hartel had acquired its land knowing
that it was subject to an agricultural land use
classification. It quickly became apparent that the City
of Calgary planned to develop part of Hartel's land into a
park, and that the City would never change the land's
zoning while it continued to back such plans. As a
consequence, Hartel. was left with three alternative
courses of action, all of which required the company to
absorb some financial loss. First, Hartel could keep its
land and pay tﬁe associated carrying charges. Second, it
could sell its land to a private individual or company at
a price that might only reflect the land's value ad an
agricultural holding. Third, it could sell the land to the
City at a price that was less than market value. The City,
however, was prepared to prolong negotiations indefinitely
while, it trie‘nﬂb force Hartel to accept a less favoﬁrable
price for its land. The case demonstrates ﬁow a

municipality can use the planning process to exploit its
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The decision of Calgary City Council v. Hartel Holdings
Ltd.225

decisions and one planning board decision on holding

should be contrasted with three lower court

zones. The decisions illustrate a variety of situations
where the courts have not taken a liberal view of a

municipality's regulatory powers, but rather have upheld

the landowner's right to develop his property.

The first of these decisions is Duquette v. Port
Algg;gi.zzs In this case, the plaintiffs owned two lots
subject to a "one-family residential" designation.227 The
lots lay within the flood plain of the SomassﬂRiver, an
area that the Province of British Columbia and the City
of Port Alberni had been studying with a view to enacting
rigid development contrels. 228 The City Council
introduced two by-laws prohibiting development of land
having an elevation of less than nine feet or within 100
feet of the natural boundary of the Somass River.222 &
After objections from residents, the Council amended its
proposals to permit construction of buildings on 1land
having an elevation of less than nine feet. The other

prohibition remained unchanq,ed.230

The plaintiffs' lots
were less than 100 feet in depth, so the by-law froze

developmentkof the land.231

The plaintiffs sougf rJ'be;'qpashipg the by-law,

. ol
alleging that it wij

fory'rathér'than regulatory
i o . ,



in nature, and thus ultra vires the municipality's
nuthority.232

The British columbia Supreme Court granted the
plaintiffs' application and quashed the by-law,233
Although recognizing that a municipality could impose a
total freeze on one type of development if it also
permitted other uses, the Court found that the City had
prohibited all forms of development on the plaintiffs'

d.234

lan The Court characterized the by-law's effect as

"expropriation without compensation."235

The Court also found that the by-law was
diécriminatory.236 It referred to the following principle
established in the earlier decision of Re Rosling and

Nelson: 237
4

once a zone has been established by a zoning
by-law, council may prescribe for that zone as many
different uses for the land and buildings therein
as it sees fit. But whatever uses are prescribed-
apply to all within the zone. Council may not
prescribe a use limited ip application only to
certain parcels of land in the zone and not
applying to all the rest of the land in that
particular zone.

The Court held that the City's by-law violated this
- principle because it applied the 100 foot restriction to

only oﬁe of several one-family residential zones. 238

157
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The second decision, Karamanolis v. Ihs_&qm:'uqn_qg
the District of Port cCogquitlam, also dealt with a

situation where the local planning authority effectively
prohibited all forms of development.239 Karamanolis -had
acquired one-half acre of land with the intention of
constructing a restaurant, a use permitted under the
iand's "service commercial™ designation.24° Two vyears
later Karamanolis applied for a building permit. He
entemed into discussions with the planning deparktment and
made an offer to purchase the needed road allowance from

the City.241

The City, without warning, suddenly passed a by-law
removing the "service commercial®™ designation and

replacing it with a "one-family suburban residential"

42

designation.2 Agricultural operations and one-family

homes on lots greater than one acre were the only
permitted forms of development.243 As a result,
Karamanolis was prﬁ@auded from developing his property in

any form.

Statements by the city planner and an alderman indicated

v‘{\ . .
that tr@ freeze on Karamanolis' land was temporary and
,.-:s‘;"f"?
,stemmeqﬁétom 2@ concern with the growing strip development
i
in thg community.244
i

moratorium, the City felt that it could acquire time in

‘

By enacting a development

158
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which to devise a ‘comprehensive plan for urban

development.245

Karamanolis made an application to quash the by-law on
the grounds that it was passed in bad faith, was

discriminatory, and was designed to prevent him from
developing his property.246 Karamanolis also sought an
order for mandamus to force the development officer to

issue him with a building permit.247

fhe British Columbia Supreme Court granted Karamanolis'
application in part, quashing the by-law but adjourning
the hearing to permit the building inspector to
reconsider the building permit application.248AThe City
appealed this decision, arguing that ss. 707A and 702(1)b
~of thg Municipal Act, R.S.B.C. 1960, c.255 provided it
with the power to impose a temporary holding zone. Section
707A provided a landowner with the right to appeal to the

Minister if a zoning by-law prohibited any use of his

249

land. Section 702(1)b stated that a Council could

regulate the use of land and buildings, and that the pover
to regulate entailed the power to "prohibit any particular

use or uses in any specified zone, n230

The British Columbia Court of Appeal agreed with the

lower court's finding that the City had, in fact, imposed

a holding zone.251 However, the Court also held that the
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sections of the Municipal Act relied upon by the city did
not gr&nt British Columbia municipalities the power to
prohibit all use of f&nd.zsz As a consequence, by
imposing a holding zone, the City had attempted to do
indirectly what it could not do directly.253 The Court,
while admitting that such actions constituted bad faith,
preferred to invalidate the by-law on the ground that the

City had exceeded its statutory authorlty.254

)

In Tellefson v. Glgugeste;,zss the Ontario Municipal

Board discussed its power under $.35(22) of the Planning
Act, R.S.0. 1970, c.349 (now s.34(10), Planning Act, s.o.
1983, c.l) to rezone land from a residential to a holding

classifioation.256

In this case, a local conservation
group applied to the Municipal Board for the rezoning of
property slated for residential development. The property
in question included a woodland area, which the group
wanted to preserve both for recreational and educational
purposes.257 The property was surrounded by residential
development and was classified as a s.ngle family

- residential area under the proposed regional plan.258

Neither the town council nor the regional planning
commission were prepared .to acquire the property, largely
because its development- potential made the acquisition‘
costs too great. As well, there was some evidence to

suggest that the municipal and regional planners did not
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consider the woodland to be as unique an area as the
conservation group allcgod.259 Nevertheless, the town
council did agree to provide the conservation group with
$25,000 if the group was able to raise the balance of the

260

purchase price. At the time of the application, the

group had been unable to raise the money.261

The Board refused to rezone the land because of the
potential' conflict between placing the land under a
holding zone and its proposed use for housing.262 The
Board stated that a hold%pg Zone was inappropriate under
the circumstances since the purpose of a holding zone was
to control the sequence of development.263 The Board
noted that the woodland was completely surrounded by
urban development. It also pointed out that the town had
recognized that the area was ripe for development since
it had zoned the woodland for residential use.?%4 1p the
Boari's opinion, it would be incongruous to now place the
A 4

woodland in a_holding zone, 263

‘L

-

Finally, in response to the conservation group's claim
that the town had a right to impose a holding zone

without paying the owner compensation, the Board

stated:266

.

~I am of the opinion, that unless there 1is
legislation specifically permitting this, that the
Board should not normally countenance the
downgrading of properties for the purpose of
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freezing doxolop trand thereby accomplishing its
acquisition®for a‘%!‘lor sun, which is really what
is being atkempted €nh the subject circumstances. If
there are other material considerations that would
warrant this step, the Board should take them into
consideration, but they are not present here.

The lower .court decisions are distinguishable from the

a
Supreme Court of Canada decisions of Soo Mill & Lumber

+

Company Ltd. v. w,“’ and Calgary City
Council v. Hartel Holdings Ltd.%%% 1In these latter

decisions the landowners, although prohibited from

developing their land as they had originally planned, .

could put their properties to some alternative use. In

Dugquette v. Port Alpg;n;,zsg and Karamgnolis-v. The

Corporation of the City of Port coquitlam,?’° ho&evef,,‘f

the two landowners were prohibited from making any

E:

further use of their land whatsoever. The prohibitions

created by the land use by-laws were complete because the.

physical characteristics of the properties ensured that

no further development would take place. In contrast, tHe

development freezes in the Supreme Court decisigns were

partially self-imposed. In each case, the compan§ was .

presented with land use alternatives that thLy did not

choose to pursue for economic reasons.

The Ontario Municipal Board decision of Tellefson v.

Gloucester,2

Court decision of Soo Q%%% & Lumber Company Ltd. v. Sault
272

Marie

Ste.

71 can also be distinguished from the Supreme

on two grounds. In the latter case the land

~
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subject to the holding zone was apparently not ready for
development when the City oqfcted its by-law. The use of
the holdiﬁg zone would therefore be justified as a
legitimate weans of regqulating development. In Tellefson '
V. Glggggg&gﬁ,273 the surrounding area was virtually
fully developed and both the regional and local
governments saw no sound pPlanning or environmental reas?nf//
for preserving the woodland. In addition, in Soo Mill

Lumber Company Ltd. v. Sault Ste, Marie,?’¢ the landowner

was provided with alternative uses for its property. In
Igllg;ggn v, louces;e;,275 the proposed holding zone
would have curtailed all further development since the
property was to be left in its natural state. In essence,
the landowner would have been required to dedicate his
iand to the community w1thout receiving- any compensation
or necessarily benefiting in other ways from the creation

of a park.

The decision of Tellefson v. Glouceste ,276 is 1less

readily distinguished from the Supreme Court decision of

Calgary City Council V. Hartel gdﬁdings Ltd.%77 In both

cases, the landowners held pro‘rty in areas of growing

urban development. Both could therefore expect that their
properties would also be deveggped for residential use.
However, in each case, the landowner was faced with the

prospect of having its property placed in a holding zone

s

for an indefinite period of time without receiving any
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immediate compensation. The Ontario Munic V%oard was
not prepared to countenance the imposition of a holding
zone under such circumstances because it entailed a

virtual expropriation of the lando@her 's property rights,

The ﬁupreme Court of Canada did not view the city of

'CaIgary s actions in the ‘same light, stating the

development freezes and holding Zones were valid planning‘
tools. ‘ ‘ .

R (o
-

In a fourth decision, Allarco Developments Ltd. v. The -
L _ ‘ « : ==
0 the ty o combe ; Parent-Organization

)

<

Michener gegt;e-v The Council of the Countv of Lacombe

the Alberta Court of Queen's Bench also adopted a

different view of development freezes from that of the_

Supreme Court of canada. 278

In 1975, the two plaintiff organizations had each o
acquired land fronting Sylvan Lake. in the County’ of
Lacombe. At the time of acquisition," this land had been

Zoned "agricultural" but was rezoned as YA-A Agricultural

_Amenity“‘ by 197s. 279 Under ‘ this latter land use

\n

N |
N

clas51f1ca§ion, land development was frozen at its

' ¢ .
current level, pargel sizes were restricted to those then
registered at the Land Titles Office, and the removal of

vegetation was strictly controlled 280

N ~
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Both plaintiffs had applied for rezoning of their

respectiVe properties prior tp the enactment of the | )
amending by;law. However, the County of Lacombe had
rejected these applications on the grounds tﬁlt the
developments would conflict with the terms of ‘the
proposed land use by-law. 28} Parent-organization launched . ?;
two more applications for rezoning which the Council of
the COunt .0§ - Lacombe refused.2 2.Parent-Orgamization
“thengppqﬁied X8 the Development Appeal Board After
receivinqpan unfavourable decision from that body, the
two plaintiffs launched separate actions to quash ‘the
County's by-law on the basis that it was discriminatory,
'biased‘ made in bad faith and deprived them of any

- meaningful opportunity to develop their lands. 283

oy |

The undgrlying motivation of the County of Lacombe's

¥ Y S
actions was“ desire t& preserve the shoreline o ylvanv

- Lake for future public park and recreational use. As
early as 1972, the Red Deer Planning COmmgssion had~
expressed concern about the rowing intensity of
recreational and residential development around Sylvan
Lake and had urged the Provincial Government to purchase
lakeshore lands for public use. 284 hfter learnlng that
the Provincial Government ¥id not 1nte;d to purdﬁase any

ol
of these lands, the Red Deer Planning Commission embarked

on its own ldndimis;:pmeg# &tudy of the area. This latter '’

R \(3
- . R LN
‘ ‘YE - A : . ] ) ?
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study culminated ih the'pa-sage of the land use by-law
restricting further development near SylVan Lake, 285"

» \ »

After reviewing the evidence; the Coutrt of'oueen's Bench
found that the County's sole purpose in enactigg the
by-law was to establish a holding zohe which would freeze
development of the plaintifes! lands, thereby reserving
them for future public use.286 In the COurt's vie&j the
Couhty's actions amounted to the "quasi-expropriation" of
the plaintiffs' property rights since they had been

deprived of any meaningful use and development of ‘their
287

v

lands. After reviewxng the provisions of the Planning

Act, R.S.A. 1980, c.P-9, the Court found that the

legislation Provided speéific methods by which a plfﬁ;:;g R
authority{could reserve private land fér public use.Z288 e

-~

ﬁhe Court also noted that all these methods required thg i

//planning authority to ' compensate the4 private‘
> S
28% In the Court's opinion, the County of

\\
Lacombe had tried to evade its obligations under the

1andowner.

Provincial planning legislation by using its general ’ .
regulatory powers to freeZe private land development. 290
The cCourt held that such actions amounted to an abuse of .
authority and ev1denced bad faith. 291 As a result - the
Court declared invaligr those parts of the by-law

referring to "a-j AgrioulturaI‘Amenity" zones.292 o
) , “

. 3 ' . . &
B : : - ' : /
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At first glance, it is difficult to reconcile the

. decisions of Allarco Developments Ltd.?°? and
'  caleary oty counci) v. Hartel Holdings Itd.??* In eath
case, the lo::al plann’ing authority had frozen development
by using its general requlatory powers to deprive the
landowners of their development opportunities. 1In

ty Counc v. Hartel Holdings Ltg,zgs the City
of Calgary achieved this end{w,)by refusing to rezone the
land on the comoany's request while in Allarco
Developments Ltd ,296 the County of 1acombe enacted.,
land use by-law which was more restrictive than't ! ",

original one. Th® motive in both cases was the same - to

preserve privately held land in its natural state for J
later use as a park or recreational area. Yet, in Calgary

City Qogncil v. Hartel Holdings'Lt'd.zg-’ the Supreme Court

of Canada ‘eld that the city of Calgary s /actions were

valid whereas in Allarco Developments Ltd.zge he

Alberta Court of Queen's Bench found JsLhat the County of

ﬁ_‘

Lacombe had acted in bad faith.

N . ) . ~ . 3
f * . ' - ) *

The/confli?:ting decisisns can perhaps be “explained by the

'sllghtly different positions of the two landowners. In
- - 299

.+ Calgary City Council v. Hartel Holdings Ltd,,
company had acqu‘j.red !ts pronerty knowing that the

the

current zoning did not permlt residential development. It
ya

therefore assumed the risk that the City of Calgary would

never allow the type of developm@ it propoeed for the
X

wy“, Y

hat



- Hauff v. Citvlbf Vancouve;::,wrl and Re Rodenbush and
District of North Cowichan.j’«o2 ' ) , ' "’ .

bl -

area. Its iubsequent court action, in part, represented
‘an attempt to force the'City of balgary to buy its

property at near market value.

Allﬁmgxelmgnm 300 the company's position

was slightly stronger since the County of Lacombe had

enacted more restrictive zoning after .Allarco had bought

~its properties. In addition, ®here was considerable

evidence to suggest the County of Lacombe had enacted its
new zoning by-law aftef it learned that the Provincial -
government did not plan to purchase the land for park

purposes, In‘?his srespect, the facts parallel those of

Y

i

h ' a“
-3 B S,
These cases ¥n holding .oneé ind development freezes

illustrate ‘the various pos1tions of the cCanadian

judiciary towards the vaLidity of these planning devices.

Clearly, municipal council”and other local planning

Jbodies can impose holding zones and&developme‘xt freezes
IS ™
N

to- regulate the rate and form of urban developmef\t and

ensure that such development ‘is fisocally sound. I’ﬁ is
also possible for 1local planning bo&es to preserve
?ertain land for park if, -as in calga Cit ouncil v.
dings td.,3°3 'they merely refuse to upgrade
zoning in an: area experiencing increasing urban growth.

-
Moreover, it may be po§sib1e for a local planning ibody to

168

N
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impos. a dcvolopment freeze by altoring the area's
zoniﬂg, provided ‘kero is no evidence suggestinq that the
planning body is attempting to avoid expropriating or .
acquiring the land‘%n qustion. Where there is evidence
of this nature, the Canadian judiciary.will be more

likely to invalidate the local planning body's actions.

a . . .mf}_

)

3. Environmental Regulation

.
o
4 ¢

There have been few decisions in which a private

landowner has challenged the validity of reéulatory ’

‘actions placing his land under some form of protected

area classjification. In two repo‘!ed,decislons, Prevost

ve S _& Developments Lt v. 2.5.1,304 and Heppner
| 305

onment, .the 1landowners

successfully éhallenged special ar®ka classifications on

the grounds that the relevant environmental legislation
did not authorize specific governmental actions. In a

third unreported decision, Re old elenbe V. The

ster of th vironment lberta ,306 a landownér

1

argued unsuccessfully that tHe. ,Minister of the
_ , Kot SR

R

NN

‘ ' Y ' .
Environment had violated ss.l(a) and 2°o£ the Alberta

Bill of Rights by placing his land under Restricted

@ N »

R
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Dovolqpmont-' Area classification. The decision of the ::'
Alberta "Court of Queen's Bench is particularily '®

interesting" because it discusses at length the issue of

whether the individual has an inherent glommon law right s
y | <
of compensation. o - .. :
| e - &
-y - ) ) U

| . T -
Mr. Trelenberg owned ca!&)ain land &wmvme‘ Edmonton

Restricted Development “Area which ' was zdned ‘as o
‘ ‘ A B i

307 A\

low-density agricultural. ~4’In Novemﬁér& 19774?
-Trelenberg -applied for a zoning change which“would permit
him to develop his land for intensive residential use.

" &he City of Edmonto'n Planhning Departfnent referrad the

application to the Department of the Environmert, which

»

4 ‘“,'Q :v{'& ﬂ&x -

4
At

N
%

rejecta the application on the grounds that the refoning .

arLd 8 quent ‘development of the land. would be
g 4
incompatible with the overall purpose of the - Edmonton

Restricted Development Area.308

o Kl

Trelenberg”applied to the Court of Queen's Bench fqi' an
order declaring the relevant order-in-cduncil invalid as

being contrary to ss. 1(a& and -2 oﬁ‘ré‘Alberta Bill of ;

309 These sectiéns provide ‘o’llows: TN

.o

Rights.

1. It is hereby recognized and declared that in

Alberta “here exists without. discrimination

by reason of- race, national origin, - colour, .
- religion or sex, the following fundamental

freedoms, namely: . : '

-

£

0 (a)  the right of the individual to
) liberty, security i the person and



\

satd 2.

8pecifically, Trelenberg advanced the followin

)
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. enjoyment of property, and the right
not to be deprived t‘ercof except by
due process of law

Every law of Alberta shall, unless it is
expressly declared by an Act off the
Legislature that it operates notwithstanding
The Alberta Bill of Rights, be so construed
and applied as not to abrogate,. abridge or '’

infringe or to authorize the abrogation, < 4
abridgement or infringement of any of the ®§.
rights or freedoms herein recognized and v o
declared. ~ ™
’{4
,h "v
I

. . 4 . }f“ “w* “ * v
'a';”:'igumenfs: the provincial ]_'.'egis,lation@nnd ab&ompanying'." Y )
P R T e )\;“f‘ oy e ' ™ .

regulations amounted to a specific dedication of private . "‘ﬂ

land to public ,,use;uo Trelenberg had been deprived of * _’

his property without due process becguse the requla-t;ions',i ., K4
« < » “’"Q

R

. - . LN
-did not provide for compensation in a situatioxp’ Wfie"re »,;r%x‘e‘-' ..

- i .
law normally required compensation::sl‘ and the‘.‘{
regulations themselves constituted an expPopriation wRich

. : ¢« vy
was subject to either the Expropriation Aat',or “e

Procee&ings Against the Crown Act.312 A S

The Alberta Court of Queen's Bench disai.ssed Trelenberg's

1 ‘. 3

/-

=g

-

\actioﬁ'and upheld the validity ‘of the ‘Order-in-Counci‘I

4
which placed his land within the Restricted Development

' . 313

Area. After reviewing the canadian d?cisions

respecting the interpretatiqn of s.1 of the Canadian Bill

of Rights, the Court held that the provincial legislayion

did not create new rights, but only protected those

‘rights in existence at the time of its enactment.314

¢

/
{'4 ‘
| )
/ . ' -
.
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After discussing various canadian and Commonwealth
decisions respecting compensation for injurious affection
to properﬁy rights, the Cour rther held that the law
did not require a local planidng body to compensatoﬁ
landowner for blacing restrictions on the use of his .
p;opérty and causing its devgluation.315 As
cons;quence, the Alberta Bill a‘.Righgg did not provide
Mr. Trelenberg ﬁth a‘right to élaim'?compensation from

&1

the Department of the Environment. ;“"
- o b,

In a subsidi' part of its Jjudgment, -the Court.
distinguished the Supreme C'ourt"?of Canada decision of
Fisheries Ltd, v. The Qgggg.als In that
decision, the Supreme Court of Canada had stated that the
judiciary should not construe legislation so ‘as to permit
a govez"nmental body to tike an individual's propert‘y
without compensating him.u?,Howevér, the Alberta Court

of Queen's nch distinguished this' decision on tMe

grounds that it had {oncerned the actual transfer of
property to the governmen and that :b).{gislation
o N.

under Teview by the Supreme Court of Canada had been

) sufficiently ambiguous as to permit an interpretation
favourable to tle landowner.318 In the’ Cogrt's opinion:
th§ regulations enacted under the Departm;nt of the
Enyiromnent Act did not effect a 'taking of property,
glthpugh they did destroy Mr. Trelenberg's enjoyment of

319

his property rights. Further, by providing landowners

>



with a right of compensation in certain circumstances,
the Department of Environment had meant to preclude the
possibility of compensation when land was included in a

Restricted Development Area, 320

’

‘el .
The decision of Reiphold Trelenberg v. The Minister of
Sh!_mmznmm;lmmmi,”l ts a significant one. It is

one of the few decision§ in which'Canadian éourtsuhave
discussed whether the indi&idua;'hag A commoﬁ law right
to claim coﬁpensetion for the devaluatfén of his
property. It is also one of theufew decisioﬁ; to address
the question of compeﬁsétion vfor adverse regulatory
changes in light of the Fed;ral ag? provinc1al bills of
rights. This latter dlscuss%gg may- be particularly
relevant. in light of the recent.SJLreme Court of Canada
decision in Re ngh and nist (o) m ent and
Imnj.mg_i_é‘nz Tpere, certain members of the Court .
indicated that the Federal and provincial bills of right
miéht be availabie to protect_}ndiyfaual rights and
11berties not expressly guarantéed b§ the Canadiah ‘!,
Charter of nghts and 'Freedonms. 323 One such right. ‘a;
prove to be the right not to be deprived of proper
except by due process of law sdgbe.it,&s not expressly

protected by s.7 of the Charter.

For this reason, })it is 1nteresting to note the

distlnction that the Alberta Court of Queen's Bench made
P 4

b A

~a

173
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o between the ‘"taking"® of property rights and the

regulation of these rights by federal, provincial, and
local governments. The Court wquoted at length from the
_ House of Lord's decision of ngllggt_gg;pgxggign v. Q.D,
QQ:&_L&QL324, a case which revoived around the issue of
whether the devaluation of property resulting from
regulatory change constituted a "taking" of property
- within the meaning of the Irish COnstitution. The House
of Lords held that the control, impairment, and
diminution of ﬁfoperty rights 'did not constitute a
taking.325 The Alberta Court of Quec¢h's Benqh then cited
‘!sage from 10 Halsbury (34), -concerriing the
: nqtion ﬁetweeg' "negative. prohibitions" ang

® s

"kakings":326

e LU
S

The right to compensation can only arise (if it
does arise) where the subject's property is

5 actually taken possession of, or used by, the
govérnment, or where, by order of a competent
authority, it is placed at the isposal of the
government. A mere negative prohibition, although
it involves ‘interference with an enjoyment of

. property, does not, merely becauwse it is obeyed,
carry with it at common. law, an& right of
compensation.

w ' [ 4 .

Finally, the Court }tself drfw a distinction between

174

governmental requlations whiph deprive the ipdividual of

]
the full enjoyment of his property rights and those™which

' . -~
cause a de facto expropriation.327 The Court concluded

that the inclusion of land in a Restricted Development

Area did not constitute a "taking" or virtual



' .17s
expropriation of land, although it had caused Mr.

Trelenberg to lose the enjoyment of his property.328

s
A

This distinction is important in light of the Court's
discussion of the right of ‘compensation at common law and
under the Federal and provincial bills of rights. The
Court, in accordance with the dominant Anglo-Canadian.
view, held that the individual has no inherent common law
right of compensation, but must base that right on

329(Yet: the Court also acknowledged that -a second .,

statute.
line of jurisprudence existed»’with respect to the o
question of the individual's common law rfght‘ of
compensation. This jurisprudence, tygified by the Supreme
Court of Canada decision of Manitoba Fisheries Ltd. ;: e
Ing_ggggn,33° holds that the courts should protect- the
individual from legislation expropriating property rights
by sresumlng that the legislature does not intend to take
these rights without\ granting compensation. This
presumption, however,‘operates only. if the legislature

purports to "take" property rights. It does not apply to

zoning by-laws which merely govern th;‘<;§ ¥ which an
individual uses his propertx

//‘

Accord&ﬂ? ﬁa thg‘Alberta
Y
Court of Quee& s ‘Be ‘

Alberta *Bill of‘;Rj.""'_v . '_ il
* . b . b’J B ro R
of Rights, only protects those righﬂﬁﬂin exlstence at the

3,
331 2

time of its enactment. Theretore at common’ law and

under the EKederal ‘and provincial bills of rights the



- “

3
b ]
~

individual's right compensatfon is limited and

dependent upon a ‘sta;ptory.inﬁ%tpxptatibn.

Y

C. Conclusior"

'\' q‘

A rcviawy of t’major Canadian cases on do(mzqninq,
holding 2ones, and provincial environmental legislation
shows how varied the judicial response has been towards

land use regulations which restrict property rights.

Downzoning and holding zones have been sanctioned by the

!

Supreme Court of Canada in s ) borou v.

332 -~
Bondi and Soo Mill and Lumber Company Ltd, e.

M.333 The recent decision of Calgary City

Souncil v. HartedeHoldings Ltd.>** indicates the extent

to which the Supreme Court of Canada is grepared to
countenance the requlation of property rights, provid’ed
that the local or provihc}al Planning aunthority does not
exceed its ju;isdiction by acting in bad faith or in a
discriminatory manner.

-
The lower courts have, in general, been more critical of

the methods adopted by local planning authorities and, in

privately-held land for parkland by downzoning it or
placing it in a holding 2zone. While in xﬁany instances,
the courts' decisions have rested on the particular,facts

" of each case, it is equally apparent that these decisions

176

. '5‘. .‘".“
pafticular, - have® 1nva1idated their attempts to;pre/servrg‘



o

reflect a stricter vio'w of the regulatory powers of local

.

planning authoriti;u. This approach is\ evident in

decisions such as Hauf? v. Mummm,”s Re
Rodenbush and the District of North fgggigngnlsas and

Allarco Developments Ltd. v. The Coungjl of the County of
L be337

and holding zones to have virtually expropriated

where the lower courts have held gownzoning

privately-owned land. r

In further contrast to these decisions is that  of

4
Irelenbexrg v. s v e
1519g;§gl.338 In that case, the Alberta Court of Queen's

Bench rejected Re Rodenbush and The District of North
Qsmj._gh_gn,ng and Hauff v. Cjity- of Vgngogve;’“o as

¢
authorities for determining whether or not the
designation of land as a Restricted Development Area

pursuant to provincial environmental ~1egislation

341

constituted quasi-expropriation. Instead, the cCourt

held that 'the Order-in-council \Lesignating Mr.
Trelenberg's land amounted to no more than a zoning

by-law and consequently had not "taken" ‘the plaintiff's
342

- .

land. _This decision, therefore, casts some_doubt on

. 1
the earlier decisions, of the British Columbia courts and

suggests that they should be limited to their particular

set of facts. S . -

-0
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CHAPTER IV: RESTRICTIONS ON THE RIGHTS OF PROPERTY
OWNERS: SUBDIVISION EXACTIONS

A. bverview Of The Powers Available To Local Planning
Authorities

Municipal governments derive their powers to impose
subdivision edhctions from p;ovincial planning and 1land
titles legislation. Inws;;; cases, planning legislation
itself obliges the potential developer to seek permission
. from a planning official beforelsubdividing his land. The
Planning Act, S.0. 1983, c.1 is typical of this form of
legislation. Sections 49(3) and (5) prohibit developers
in ontario from subdividing their 1land énd selling lots
without the approval of the Minister of Municipal
Affairs. similarly, ss. 100(1) and 101(1) of the Planning
Act, S.N.S. 1983, c.9 provide that the subdivision of
land is ineffective unless the landowner or developer
obéains the approval of a development officer and

subsequently files an approved plan in a registry office.

In other cases, the combined effect of planning
llegislation and the registration requirements of 1land
titles legislation compel the developer to seek
subdivision approval. For example, s.86(1) of the
Planning Act, R.S.A. 1980, c.P-9 mere;y prohibits the
Reg.strar of Land Titles from acceptingl instruments

subdividing land for registration unless the subdivision
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plan has received approval from the subdivisioﬁ‘)
authority. Registrgtioﬁ' of a subdivision plan under
88.56(1) and 89(1) of the Land Titles Act, R.S.A. 1980,
c.L-5 permits the developer to deal with the land and to
pass title in specific lots. Therefore, as a practical
matter, the developer must obtain subdivision approval if

he wants to be able to sell the lots in the subdivision.l

In reéurn for granting approval, subdivision approving
authofities require developers to provide infrastructure
to service the new and existing community, land for
hiéhvays, reserves,.recreational facilities and schools,
or ﬁohptary payments in lieu of services or land. For
example, s.50(5) of the Planning Act, S.O. 1983, c.1
authorizes the Minister to require the developer to
convey land not exceeding five per cent of the area of
the subdivision to the relevant municipality for park ahd
other tecreational purposes and to dedicate land for
highways deemed necessary to the subdivision. The
Minister can also require the developer to enter into an
agreement whereby the developer undertakes to provide

- such other infrastructure or monetary payments as the

Minister may deem necessary for the subdivision. 2

Pursuant to s.95 of the Planning Act, R.S.A. 1980, c.P-9,
the developer must provide, without compensation, 1land

for public roadways, utilities, and environmental

I
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reserves and either land or money for municipal and
school reserves. In addition,La subdivision approval
officer can reqqire the developer to construct or pay for
the construction‘of a public roadway giving access to the
subdivision, to install or pay for the installation of
utilities necessary to the subdivision, and to construct

or pay for the construction of off-street parking

facilities.3

The Municipal Act, R.S.B.C. 1979, c. 290
states that anyone wishing to subdivide property must
provide land for public open space and roadways.4 In
addition, developmenﬁ projects are subject to the
imposition of development cost charges, the purpose of
which are to assist the municipality to pay for the
capital cost of p;oviding services and public open space
for the direct, or indirect, benefit of the new

development.5

In addition to these specific powers,\some provincial
planning 1legislation grants munIcinnl planning
authorities a discretion to impose such conditions as

they deem "necessary" or "advisable".

The Planning Act, S.0. 1983, c.l 8.50(5) authorises the
Minister to impose such conditions on the approval of a
plan of subdivision as in his opinion are "reasonable."
Pursuant to s. 50(5)(d), the Minister may require the

developef“to enter into an agreement dealing with such



matters as he may consider necessary. Further, the
"Municipal Act, R.S.0. 1980, c.302, 8.166 provides that
the sums levied upon a subdivision of land may b; placed
in a consolidated fund which need not be used to defray
the costs of that particular subdivision. In British
Columbia, the Municipal Act grants municipal councils the
discretion to impose development costs charges and to
place these monies in a consolidated fund which may be
used to finance general municipal ;Bsts.s In Alberta,
municipalities may exact both a redevelopment and an
otfsite levy, but no legislative gquidelines 1limit the
amounts which may be exacted. ’

|
B. Purpose And Effects Of Subdivision Exactions

Subdivision control, after zoning by-laws, is one of the
oldest forms of land use regulation. However, the use of
subdivision exactions to finance the provision of
municipal services is relatively recent, since formerly
municipalities themselves installed local services and
recouped their costs by imposing 1local improvement

8 With the rapid growth of many communities in the

taxes.
1960s and 1970s, this practice changed so that developers
may now be required to finance or construct a variety of
services ranging from roads and utilities to survey
controls, monuments, traffic signals, street lighting,

and landscaping.9 In addition, some municipalities exact
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cash contributions for unspecified purposes and
subsequently use those contributions to off-set the cost

of regional services.1?

Subdivision exactions have commonly been justified by the

user-pay principle.11

According to principles of public
finance, the most efficient allocation of a community's
resources is achieved if the cost of local gervices is
distributed in proportion to the benefit each resident

derives from those services.12

Thus, if a new subdivision
requires interior roads, sidewalks, and street lighting,
its residents rather than the existing community should

bear the full cost.13

In accordance with this view, the
developer acts as a conduit, passing on £hé’initial cost
of the subdivision exactions to the new residents in the

form of higher housing prices.14

The principle that residents of new subdivisions should
pay for the costs of services directly attributable to
their needs has proven difficult to apply accurately in
practice. In many cases, the decision to expand existing
facilities or construct new ones results from a mixture
of demands by the existing community, the immediate

requirements of new residents, and the préjected use of
these facilities by future residents. In the past, the
problem: of dividing the cost of new facilities amongst

these three groups has lead some municipalities "to
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calculate subdivision levies on a per capita basis. 15
Potentially, such a practice could result in the
undercharging of new residents and the subsidizing of
Atholo ‘facilities by the older residents of the

6 Alternatively, some ~municipalities have

community.1
adorted practices of charging off-site levies and
requiring developers to oversize utilities.l’ Depending
on whether such costs are averaged or calculated on a
marginal basis, either the initial or subsequent
developers are left with substantial interest and

18 To the extent that these costs as

carrying charges.
passed on to the consumer, the residents of these

subdivisions may be faced with higher housing costs.1?

Similar problems exist with respect to the practice of
requiring developers to finance the construction or
expansion of recreational faéilities, libraries, ;nd park
acquisition. Here, the issue is again one of determining
whether new residents should bear the total cost of
supplying facilities used by the entire community.
Frequently, the size of the existing population itself
creates a sufficient. demand for new facilities. The o
influx of new residents may simply increase the
community's population to the point where the
construction of new facilities becomes imperative. Even

where the number 6f existing residents do not warrant new

or expanded facilities, it is likely that some of these



individuals will use these facilities once they have been

20

c&nltructod. In both situations, the developer and the

residents: will subsidize the recreational activities

\
T

"ﬁ %Hisi°ns of the Canadian courts and provincial
pPlanning boards discussed below show that Canadian
municipalities have been able to impose a variety of
conditions upon developers seeking subdivisdon approval.
Municipalities have successfully imposed uniform,
region-wide lot levies and have required developers to
contribute to general reserve funds. They have also forced
developers to dedicate land for public park purposes and
road widenings and to build oversized utilities. While
both the courts and provincial planniqg boards have
developed tests requiring subdivision exactions to have
Some reasonable or rational connection to the needs of the
subdivision, the decided cases demonstrate that these
criteria are not applied rigorously.21A It appears that
the Canadian courts and provincial planning boards will
only invalidate conditions that bear absolutely no
relationship to the needs of fhe subdivision.

1. Lecisions of the Supreme Court of Canada

200



In its glo' decision® on subdivision exactions, Beaver

v. North York Township,?? the

Supreme Court of Canada liberally construed the

Township's power to exact levies for sewerage facilities.
Boaver'GValley Dev;lopment Ltd. had entered into an
agreement with the Township to pay five dollars per foot
frontage as a contribution towards the maintenance and
uexﬁansion of the Glendale sewage disposal plazmt:.z3 Prior
to entering into the agreement, the Township had
transferred the Glendale pPlant to Metropolitan Toronto,
but had not informed Beaver Valley Development Ltd. of
the fact.?4 Metropolitan Toronto made other arrangements
for the treatment and disposal of sewage, with the result
that the original facility no longer had to be expanded.
The monies previously earmarked for that purpose were
placed in a general reserve fund.25 Subsequently, the
Planning‘Act (Ont.), 1955, c.61 was amended so as to
retrospectively validate the agreement between Beaver

Valley Development Ltd. and the Township of North York.26

Beaver Valley Development Ltd. sued the Township,
alleging that the agreement was void and unenforceable in
so far as it dealt with the sewage levies.?’ Beaver
Valley Development Ltd. was unsuccessful before both the
Ontario District Court and the Court of Appeal.28 Beaver

Valley Development Ltd. then appealed to the Supreme Court
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of Canada, alleging, jinter alia, that the Township had no
statutory right to enter into the agreement, its actions

were dilcrininatbry and made in bad faith, it had coerced

the company into making the agreement, and the levies were

a form of indirect taxation.29

The Supreme Court of Canada found in favour of the
Township, with the majority of the Court holding that the

amendment to the Planning Act retrospectively validated

the development aqreement.3o Mr. Justice Locke also held

that the Township had the authority to impose sewerage

levies on similar grounds to those given by the

1

majority.3 However, his Lordship addressed the substance

of the arguments raised by Beaver Valley Development Ltd.
In response to the company's arqument the levies
constituted an unauthorized form of taxation, his Lordship

stated:32

If it were necessary to deal with these contentions
on the merits they should in my opinion, fail,
quite apart from any consideration of the amendment
to s.26 of the Planning Act ... The Glendale sewage
disposal plant had been built‘by the respondent
township and rates imposed upon other lands in the
township which enjoyed the benefit of its use in
order to pay for its construction and operation. At
the time the appellant applied to the township for
approval of its plans the township was under no
gbligation to permit the use of its sewage disposal
plant by the appellant ... The sums stipulated in
the agreement between the parties were Simply
contributions to be made towards the cost
“heretofore incurred by the township for the plant.

His Lordship had earlier noted that the company had
\

Vs
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connected its development to the Glendale plant and that
the first residents had benefited from this sewvage

disposal lyston.33

The decision of Beaver Valley Development Ltd, v. North
x;ujg_zggngn1934 suggests that the Supreme Court of

Canada, if faced with another case on subdivision
exactions, would be lenient in its interpretation of a
municipality's powers. The majority of the Court was
untroubled by the company's allegations that the Township
had imposed levies for one purpose but planned to use
them for other unspecified purposes. Mr. Justice Locke,
the only Justice to discuss this aspect of the case, held
that the levies were justified as contributions towards
the costs already incurred by the Township. His Lordship,
like the other members of the Court, did not appear
worried that the levies, which had been imposed to
off-set the cost of maintenance and expansion of the
plant, were to be placed in a consolidated fund and
possibly used for purposes unrelated to the company's
subdivision.

-

The effect of Beaver Valley Development Ltd. v. North

York Igwnshig35 has been limited somewhat by the

restructuring of planning legislation so that guidelines

AQre placed upon the discretion of the subdivision

-
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approving authority. In some provinces, subdivision
approvin? authorities can only require the developer to
construct utilities an@ roads that are necessary for the

new lubdivision.36

Other provinces regqulate the amount of
land or money that subdivision approving authorities can
request developers to provide as park, open space, or

environmental reserve.>’ These provinces attempt to limit
the amount by which a particular group of new residents

can be forced to contribute to services benefiting the

entire community.

Nevertheless, some provincial planning legislation still
enables subdivision approving authorities to levy fees
for services whose need is not directly attributable to

38 Courts in these provincas nave

the new subdivision.
developed tests requiring the conditions or /payments
demanded by local planning authorities to have some
rational or reasonable connection to the requirements of

the new subdivision.

2. Deéisions of the British Columbia Courts \\}
{

Three early decisions from the British Columbia courts,

u i -Law No.l655 urre istri ,39
Vantreight v. §aan1cn,4o and Re Land Registry Ag;{ Re
41

os v on, indicate that the conditions
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exact;d by an approving officer in the province must have
a rational connection to the demands created ﬁy the new -
subdivision. In mgg_igg; v. Saanich, the British
C§1umbia Court of Appeal held that land exacted for the
construction . of r%;ds must have a necessary and’
reasonable connectién to the subdivision.42 In Re

nigip al A the developer was requir‘a to install a
complete sewage disposal system The relevant legislation
only gave the approving officer the authority to demand
the develope; supPLy connections and sewer trunk lines.43A
The British Columbia Courtgéf Appeal fohnd that the
Municipal Act did not provide the officer with the

. ¢
express authority to demand that the developer construct

a ‘complete sewage disposal facility.44

In addition, the
Court indicated that the rejuirement placed an onerous
and inequitaple financial burden on the' residents of the
new subdivi;ion by forcing them to provide ; general
municipal service.45 Finally, in Re Proposed Subdiv151on,
the British cOlgytia Court of Appeal indicated that, in
some situations, the courts would review the rationality
of an approving officer's decision.%® In that case, an
approving officer had fefused to grant subdivision
approval because the subdivision ﬁight have ' posed
problems for the completion of a regional road network at

47

a later date. The'Court of Appeal, although reaffirming

that it would not lightly interfere with the discretion
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of a municipal officer, felt that the mere probability of

future development was not a sufficient basis upon which
to refuse an application to subdivide one acre of

farmland for residential purposes.48

More recent decisions of the British Columbia courts
demonstrate that the judiciar} in that Province have’
‘chosen to limit the situations in which they will review.
the rationality of conditions imposed by the approving
officer. In Oak Bay Manor Ltd. v. Corporation of Deltg,49
*re municipality required a developer to dedicate a part
c* ‘he foreshore of the Fraser River as a public park.50
" amount of land requested by the approving officer was
less than the maximum of five percent, and evidence
showed that the municipality had been‘;oncerned for some

time about retaining the foreshore in its natural

51

state. Oak Bay Manor refused to dedicate the required

land, so the approving officer refused their application
for subdivision approval.52 Oak Bay Manor appealed this

decision to the British Columbia Supreme Court. >3

..

.

In wupholding the approving officer's decision, the
British Columbia Supreme Court adopted the test for

reviewing planning decisions found in the Supreme Court

of Canada decision of City of Vancouver v. Simgson,54

7

namely that the courts should review the conditions

imposed by approving officers if they have no statutory

206



basis, display bad faith, are discriminatgry, or

unreasonable.55

However, the Court stated that it would
strike down subdivisions conditions on the grounds of
reasonableness only when their terms had no factual basis

whatsoeVer56

and bore no rational connection to theg"pds
of the subdivision.>’ on the facts, the British ColQ§bia
Sﬁpreme Court found that the conditions requested by the
approving officer were reasonable since evidence'showed
that the municipality had been concerned for some time

about the effects 95 further development on the

foreshore.58

The decision of Bg_gg;l?? provides further proof that the
British Columbia_courts‘ha e adopted a policy,of judicial
deference towards the powens of approving officers to
impose conditions upon the gubdivision and development of
land. Re Ball concerned the refusal of an approving
officer to grant subdivision approval pursuant to‘s.96 of
the Land Régistf§ Act, R.S.B.C. 1979, c.219. This section
endéws the approving officer with the discretion to
refuse an application for subdivision approval on the
basis that it would "injuriously affect the established
amenities of adjacent properties" or offend the "public
interest". In this case, two sets of couples had applied
for approval to subdivide two sets of city lots. One
couple's application was granted, while the other

couple's was refused. Both sets of lots were of a similar

207
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size and were located in the lower section of the same

street.so

The Balls, the couple whose application had been denied,
appealed the approving officer's detision to the British
Columbia Supreme court. 51

|
.

The British Columbia Supreme Court upheld the decision of
the approving officer, stating that the courts would
review planning decisions on three grounds: lack of
express or implied statutory authority, ba?/;aith andr
dis;rimination, and unreasonableness in the sense that
the decision was specious -and lacked an adequate factual

62

basis. The Court found that there was no evidence to

'subétantiate an allegation of bad faith,63 and that the
differences in neighbourhood characteristics and traffic
patterns justified the different treatment of the two
lots.64 The Court further held that an adequate factual
basis fqr the decision existed because the municipality
could point to planning reports stressing the amenity

value of the street.65

In conclusion, the British
Columbia Supreme Court reiterated that it would defer to
\

the judgement of the approving officer in all but the

most capricious and arbitrary cases.®®

67

Dyck r. Stinson illustrates one situation in which the

Britisk Columbia courts may find a condition
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unreasonable. In Dyck v. Stinson, the plaintiffs had
sought approval for the subdivision of a twenty-acre
parcel of land into two, ten-acre lots, both of which

were to be used as farms.sa

As a condition of approval,
the local planning official requested the dedication of a
sixty-six foot wide strip of land for use as a road

allowance.69

Both parcels of land, as well as the
properties of the adjacent landowners, had access to the:
main highway or to the local public road. ’'° No land had
been requested from the other owners.71

The British Columbia Supreme Court held that neither
88.711(1) and 713(1) of the Municipal Act nor s. 86(1) of
the Land Title Act, R.S.B.C. 1979, c.219 provided the
local planning authorities with the power to require that
perscvi..s seeking subdivision approval dedicate land for
road allowances in these circumstances.72 The Court stated
that ss. 711(1) and 713(1) of the Municipal Act allowed
planning authorities to request land for road allowances
only when internal roads were needed in the subdivision,
while s.86(a) of the Land Registry Act gave them the power
to request land for road allowances that were reasonable

3 74

and neceSSary.7 Following Vantre v. Saanich, the

Court held that "reasonable and necessary" meant that a
rational connection must exist between the condition or
levy imposed and the needs of the subdivision.75 In the

r ]
Court's opinion, there ‘was no rational connection between
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the road allowances requg;tad by the planning official and
the needs of the subdivisdon because the Elaintiffs
intended to create two smaller farms from the larger
parcel. Further, intensive residential development was
unlikely as all the land in the community fell within an

agricultural reserve.’'® -~

)

P

The British Columbia courts have indicated that they will
review conditions and levies imposed by approving
officers on‘certain limited groun&s: lack of statutory
basis, bad faith, discrimination, and unreasonableness.77
In Ipractice, few courts have quaéhed decisions of
approving officers on the fourth ground, holding that a
condition is reasonable and necessary‘if it is rationally
connected to the heeds of the subdivision. The recent
decisions of © ay Mano td. v. Corporation of Qel§a78
and Re Bé;;79 show that the British Columbia coufts will
defer to the approving officer whenever his decision is
supported by some sound planning rationale. A decision of
an approving officer must be arbitrary and capricious

before it will be quashed by the judiciary.

3. Decisions of the Ontario Courts and Municipal
Planning Board

The Ontario courts and the Ontario Municipal Board have

)
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developed a substantial Jurisprudence that limits the:
ability of municipalities to shift financial
responsibility for the provision of some public services
onto private developers. The two leading court docisiéns,

MMMMM“ and Re

v s o]
bihs__zmi_n_g_e_._q_:__qmg,sl establish that subdivision
exactions must "fairly and reasonably relate" to the
proposed development. The Ontario Municipal Board, in Re
Steel Co, of Capada and city of Nau‘nticc&g,82 has held

that subdivision exactions may not be used to solve
general municipal servicing requirements. Within these
parameters, subsequent decisions of the Board demonstrate
that local governments may exercise a wide discretion
when imposing conditions for subdivision approval. A

recent Board decision, Re George Wimpey Canada Ltd. and

Regjonal Municipality of Du::'hgm,83 indicates that sums

levied pursuant to S8.50(5) of the Planning Act, s.o.
1983, c.l1 need not be directly attributable to the needs
of the subdivision, but may reflect concerns with

long-term regional requirements.

In Re Mills and Land Division Committee of York ("Re

Mills"), the Land Division Committee had imposed a

severance fee pursuant to section 33(5) of the Planning

84

Act s.0. 1970 (now s8.50(5) s.o0. 1983, c.1l) The
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developer challenged the imposition of the fcc,'alloqing
that the Committee did not have the authority to levy.

this kind of fee as a condition of subdivision

approval.85

The Ontario Divisional court upheld the Land
Division Committee's right to impose a severance fee
despite the lack of specific statutory authority.ss The
- Court cited three examples of situations where the
CSmmittee might be deemed to have acted beyond its
Jurisdiction: if the Committee imposed a condition that
was maﬁ}festly unrelated to the consequences flowing from
the severance of land; if the terms imposed by the
Committee reflected the influence of extraneous
considerations; and if the Committee acted when the
essential preconditions of its jurisdiction were
absent . 87 Other Ontario courts ahd the Ontario Municipal
Board have interpreted the decision of Re Mills as
holding that subdivision conditions and levies nmust
"fairly and reasonably" relate to the consequences of

8 ’ W
severance.® ‘

In Pinetre: evelopment Co. Ltd. and the Minister of

Housing - °rovince of Ontario, the Regional

Municipa. d ‘ham attempted to exact levies for

external ;cm.1'ursuant to s.24(2) of the Condominium

Act, R.S.&, c.77.%% section 24(2) gives the

municival and regional planning authorities the power to
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impose similar conditions and levies upon applications to
register condominium schemes similar to those they impose

on applications for subdivision approval.

Pinetre§ had originally applied for subdivision approval
from the thenéexisting Township of Pickering, the
predecessor of the Regional Municipality of Durham. 2° The
Township and Pinetree had entered into a development
agreement whereby Pinetree agreed to provide or to pay
for a variety of internal services, while the Township
assumed responsibility for the provisions of services
such as roads, water treatment facilities, storm drains,

91 Pinetree fulfilled its part of the

and sewers.
agreement, and sold virtually all the lots in its
subdivision.?2 Subsequently, it sought to change the
subdivision plan to a condominium.?3 In the interim, the
Township of Pickering had been succeeded by the Regional
Municipality of Durham, which attempted to impose levies
to cover the provision and expansion of the external
services formerly the responsibility of its

94 It was common ground that the

predecessor.
tfansformation from subdivision to condominium did not
genexate a need for additional services beyond the *

provisicn of separate water meters. >

Pinetree applied to the Ontario Divisional Court for an



order that the Regional Municipality of Durham was not
lawfully entitled to exact the levies.?®

The Court found that Pinetree was not required to pay the
levies proposed by the Regional Municipality of Durham.97
The Court reaffirmed its earlier reasoning in Re Mjlls,
stating that the conditions imposed by the Regional
Municipality of Durham had to be rationally refzied to
the demands for increased services created by the
subdivision of land or the registration of a condominium

scheme.98

Pinetree's condominium project had not
generated an additional demand for water and sewage lines
or wider roads.99 Consequently, the Court found fhat
there was no relationship between the consequences of the

legal division of land by way of condominium ownership

and the sums demanded by the Regional Municipality.loo

»

-

An important aspect of the Court's decision was its.
concern with the possible inequities resulting from the
Regional Municipality's use of its powers under the
Condominium Act. Had the municipality been successful in
ics claim, the development company and the condominium
owners would have been required to pay an additional sum
of money which would have been placed in a consolidated
fund for general municipal use.101 In addition, these

sums w»Huld have been assessed at a higher rate than that

214



F 21k

current at the time of the original application for
subdivision approval.lo2 B

The most recent judicial decision discussing the validity

of subdivision levies is Hay et.al, v. The Corporation of
the city of Burlington.'®? The City of Burlington had

imposed a levy of approximately $15,000 as a condition of
subdivision approval.lo4 Prior to Hay's application, the
land had been under a holding designation. During this
time, the City had expropriated part of the property for
a road widening, which, in turn, had provided a reason
for lifting the holding designation.lo5 The money paid
upon the expropriation of the land for a road widening
was equal to the amount the City levied as a condition of
subdivision approval.106 Apparently, the City had adopted
a practice of recouping sums paid upon the expropriation
of land fronm personé seeking subdivision approval for

nearby developments.107

The plaintiffs applied for an order stating that the City
had no authority to impose the levy. The Divisional Court
upheld the City's position, and the plaintiffs then
appealed to the Ontario Court of Appeal.108

,.‘"
The Ontario Court of Appeal set aside the order of the
Divisional Court, declared the City's actions ultra

vires, and ordered the City to repay the levies. 10 The
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Court found that the condition imposed by the City was
irrelevant to the consequences of subdivision because the
land had been expropriated and the road widened before the

application for rezoning and subdivision approval had been

10 Lixe the levies imposed in Re Pinetree Development

1Y

Co. Ltd.,'*! those imposed in Hay v. City of Burlingten

bore no relation to the actual demands created by the

mado.l

increased population.

The Ontario Municipal Board in Re Steel Co. of Canada
Ltd. and the city of uangicgggllz apparently limited the

extent to which a municipality could exact monies from
specific developers to pay for general municipal services
used and enjoyed by the entire community. The City of
Nanticoke had imposed the following conditions upon the
subdivision of land for industrial park: the conveyance
of five percent of the total area for park purposes; the
designation of one block of land as open space; and the
payment of a sum of money to off-set the cost of

providing certain services. 13

Evidence showed that the
City had imposed the last condition, in part, to defray
the costs of "soft services" such as new municipal
buildings and a better transportation system.114 There
had been no attempt to link the need for improved
municipal services to the subdivision; money to cover

these services was exacted on the basis of a projected

increas¢ in the municipality's total population.115 The
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Ontario Munigipal Board did not consider that a levy
based on a 'hypothotical population increase was
sufficiently related to the consequences of the
particular subdivision and held that the (ity could not

impose a monetary levy for "soft services".l1l6

>
In the decision of Frey and Regional Municipality of peel
Land Division Committee ("the Frey case"), the Ontario

Municipal Board refused an application to impose a
monetary levy for park purposes as a condition of
consenting to the conveyance of land pursuant to a scheme
of subdivision. 117 The Regional Municipality of Ppeel
sought to exact a levy for park purposes from Frey when
he conveyed part of his holdings to a third party for

purposes of eventual subdivision. 118

This levy was
imposed on all new subdivisions in thé immediate area as
part of a regional municipal planning policy, with no
consideration given to the specific needs of each

development.119

Evidence tendered at the hearing
suggested that immediate area did not require a
heighbourhood park,lzo but that the entire community, in
fact, needed a major park.121 The Regional Municipality
of Peel could not demonstrate the extent to which the new

lots created by Frey's conveyance increased the demand

for the latter kind of park.lz2

The Ontario Municipal Board chose not to impose a levy



for park purposes, stating that the Regional Municipality
had not established that the severance of land created a
need for either a neighbourhood or regional patk.123 In
rejecting the Regional Municipality's clainm that a levy
should be imposed, the Board held that the municipality

must demonstrate that the levy was qguitable, reasonable,

! 124

and relevant. With respect to the equitableness of a

levy based on municipal policy, the Board stated:!l?%

-
It is not enough to argue that the Board should
impose the levy requested because council has
passed a resolution and adopted a policy that all
new residential lots should be charged such amount.
Circumstances may vary from one case to another.
Each case must be decided on its merits in light of
the evidence adduced before the taxing authority,
in this case the Board.

Nor is it enough to say that it is equitable
because the levy requested is the same as that
charged to other new residential lots. That is too
narrow a view. The question of equity involves
existing residential properties as well as new
housing to avoid the possibility that the special
levies may subsidize existing residential
properties.
The Board indicated that, in the future, it would require
a municipality tb{provide evidence of the following
matters before it would consent to 4 lévy for general
municipal works: the nature and location of the works:
the estimated cost: the projected starting date of
construction; the extent to which the need for the works

is caused by the existing population; and the amount of

money already accumulated for the works.126

218
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The restrictions that .the Frey case place&ghybn Ontario

munjcipalities have been modified by two subsequent Board
deqisions. 'In the first of these decisionc, Enitt

s

Developments v. City of Brampton (“Emitt Developments"),
the Board stated that it preferred not to follow the Frey

cage because it did not provide munic1pal governments .
with sufficidht flexibility to plan long-term financing

for major capital expenditure on services.l2?’ In the

second of these decisions, Re George Wimpey Canada Ltd.

and Regional Municipality of Durham, the Board stated

that the evidential\test established in the Frey case
should not bind ‘future Boards.128 The Board further
stated that a levy need only be "proper and reasonable"
and did not have to be directly attributable to the needs

of the ne subd1v1sion.129

In Emitt Developments, the Ontario Municipal Board
considered whether s.50(5) of the Ontario Planning Act
. gave planning authorities the ability to impose levies

based on the average per capita cost of local capital

130

works»projects. In this particular case, the Regional

Municipality of Peel claimed a levy of $1,958 per unit,

‘while the City of Brampton claimed a levy of

y

. approximately $2,660 per unit.131 The Board reviewed
recent decisions concerning levies and concluded that the

legislation did permit this type of condition to be

132

exacted. In arriving at this conclusion, the Board
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expressed concern that the requirement that levies be
directly rglated to the needs of, the particular
subdijision would destroy cﬁrrent municipal financing

schemeébwhich relied upon the fees. to raise capital.133

It also addressed the issue that a levy based upon the

per capita cost of municipal services would inaccurately
reflect the extent to which a particular subdivision

contributed to the demand for municipal services. The

Board state 4

It is probably trite to say that any residential
development such as this will cause an increase in
population with the resulting necessity for
increased municipal services with perhaps an
increase in the level of services as well which
will require or have required capital financing in
the form of debentures by the municipality. It is
our opinion that to the extent that people cause
the need for the services that levies based on an
average per capita cost of capital prQjects can be
construed as being relevant to the “proposed
development.

¢

Despite the wide scope of this statement, the Board
awarded a levy in an amount less than a third of what had
been regquested by the £Fity of Bramptpn.135 The Board's
reasoning appeared to have been based upon the 1location
of the new development to the centre core of the City of
Brampton, which had already been providea with major

municipal services, 136

The Regional Aunicipality éf Peel

was awarded the full amount of its proposed levy because
& ‘ A

it was in the process of constructing services which

would benefit the new subdivision.137



Qf Durham, ("Re George Wimpey Canada Ltd."),138 the Board
again discussed the themes raised in Emmitt Develop-
mgn;g.lsg George Wimpey Canada Ltd., the petitioner,
questioned the validity of Clause 2 of the stan@ard
development agreement of the Regional Municipality of
Durham. This condition read:149°
That the owner agrees in writing to satisfy all the
requirements, financial or otherwise, of the
Regional Municipality of Durham concerning the
provision of roads, installation of services and
drainage.
Pursuant to Clause 2, George Wimpey Canada Ltd. was
required to pay cash levies for sanitafy, sewer, and water
systems and regional roads. The Regional Municipality of
Durham imposed this levy on all developments falling
within its jurisdiction.l4! The sums levied for the water
and sewer system were integrated into é’regional financing
scheme whereby the money collected was expended on raiéing
funds to finance debentures for the constrﬁction and
maintenance of these facilities, 142 The sums levied for
the roads were based upon the cost of construction and
estimated on the number of lots projected to be developed

during the ensuing decade.143

The Ontario Municipal Board, after a lengthy analysis of

the fiscal effects of the proposed levies, held that the
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Regional Municipality of Durham could validly impose

levies on a region-wide basis.\l44 However, the Board
found that, on the evidence, the levies imposed for waste
disposal and external highways could not be jusitifed.l45
In the Board's opinion, there was no evidence to support
the Regional Municipality's claim that thq-“;baste disposal
levy was attributable to the proposed s 'xivision or any
future regional growth in population.146 And while the
Board was prepared.to concede that the amount sought as a
road levf was }easonable, it held thét 8.36(4) of the
Planning Act, dealing with levies forlzxternal highways,
required more detailed evidence than that provided by the
Regional Municipality.l47

An important aspect of the Board's decision that the
Regional Munfcipality could impose a region-wide levy was
its discussion of the general tests for the validity of

subdivision'conditions and levies. The Board concluded

that BQ_M;;;§148 established the definitive criterja for:

determining the validity of subdivision conditions and

levies.149

On the Board's reading of the case, the sole
reasons for which a court or board could overturn a levy
weré first, if the condition were irrelevant or
extraneous to sound bPlanning precepts, second, if the
Planning authority had acted outside its express

stautory jurisdiction, and third, if the condition was

such that no reasonable planhing authority would have

222
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imposed it.15% mhe Boara further held that the criteria
in Re Mills could be satisfied by 1levies that were
"proper and reasonable" rather .than those "directlx
attributable" to the development in question.ls1 The
Board indicated that the reasonableness of a subdivision
condition or levy should be assessed in light of the
pProposition that a subdivision "by its very nature"
Creates a demand for expanded municipal services.l52 In
the Board's opinion, municipalities seeking t& impose
levies did not necéssarily have to meet the evidentiary
test established by the Frey case. Rather, it was
sufficient that municipalities prove that the size and
purpose of the*levies could be attributed to the demand

for additional services created by the subdivision.l>3

A second issue that arose was whether the proposed levy
was' equitable, particularly when the subdivision did not
generate the immediate need for additional services. The
Board stated that financial responsibility for municipal
services should be shared equitably between existing and
future residents.1%4 In the Board's opinion, the Regional
Municipality should not protect existing residents from
contfibuting to the costs of services of benefit to thenm
by shifting responsibility to the develober and new

155 At the same time, new residents could not

residents.
expect to use the capacity of existing facilities without

assuming financial responsibility for that use,1°6 In
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general, the Board held that all levies must bclfair,

equitable, and democratic.l®’

According to the Board, the Regional Municipality's levy
fulfilled these criteria because it distributed the
benefit of regional services and the accompanying
financial responsibility as equitably as possible
throughout the community.ls8 The Regional Municipality
had imposed the levy to finance the construction and
maintenance of "hard services" required by all areas of

9

the regional municipality.15 By imposing a region-wide

levy, the Regional Municipality ensured that all
subdivisions, regardless of their proximity to urban
centres and discrepancies in their tax bases, would

eventually be provided with services of a similar
0

quality.16 While new residents, under the financing

scheme, would shoulder the full costs of the services
over an initial ten-year period, financial responsibility
would gradually shift to the municipality so that over a
twenty-year period the amount paid by the new residents

would represent half of the total cost.161

The Board's decision is summarized in the following

quotation:162

1 4

We agree that the specific connections required to
dut Wimpey into the system are modest, and indeed
the evidence is that a new treatment plant
would not be required for the population to be
developed in the Wimpey subdivision. Similarly we
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agree on the evidence that the volumes of traffic
associated with the Wimpey subdivision are
relatively insignificant and can probably be
absorbed into the existing traffic scheme without
affecting current operations. In the first case
however, the Wimpey population, and that of the
following developments, will use available capacity
which will eventually necessitate additional
treatment facilities. sSimilarly incrementally,
Wimpey will use road capacity and ultimately in the
over-all system, some subdivision which plugs in
and will be required, in the Wimpey proposal, to
provide the extra facility. We adopt the region's
argument that: . v
To adopt and implement a development policy
that ensures that new residents who enjoy the
same Regional Services without regard to their
geographical 1location, must pay widely
different lot levies based entirely upon their
proximity to sewage treatment plant, water
supply plant, or trunk sewer, substitutes
accident for equity. Such a policy simply
provides an economic bonus to some and a
corresponding cost to others.

4. Decisions of the Alberta Court of Appeal and
Planning Board

o
In Alberta, the Alberta Planning Board and the Alberta
Court of Appeal:- have recently discussed the extent to
which local planning authorities in that Province can
force developers to provide or contribute towards the
cost of oversized utilities. Although the 1legislation
discuésed in these cases differs from the Ontario
legislation, the Alberta Planning Board and the Alberta
Court of Appeal have adopted a very similar position to-
the Ontario courts and oOntario Municipal Board. 1In
principle, and provided that the municipality has acted

within its statutory authority, a developer can be
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required to install oversized Jutilities or contribute

towards the cost of such fﬁcilities.

In Thiessen Cattle Ltd. v. Alberta Planning Board, 163 the

issue was whether .92 of the Planning Act, R.S.A. 1980,
c.P-9 enabled a planning commission to stipulate, as a

condition of subdivision approval, that the applicant pay
a proportionate amount of the cost of utilities installed
earlier when adjoining land was subdivided. The Alberta
Court.ot Appeal held that while it was reasonable for a
developer to pay for the installation of services on

adjoining land when those services benefited his 1and,164
8.92 did not provide the necessary authority for such a

practice.165

Between 1972 and 1977 services were installed pursuant to
a subdivision on lands adjacent to the property owned by
Thiessen.166 In 1984, Thiessen made an application for

subdivision approval. The Céy of Lethbridge approved the
application, subject to the condition that Thiessen pay a
proportionate share of the cost of the services installed

previously.167

The City imposed the subdivision condition pursuant to
$.92(1) (b) (1ii) of the Planning Act. Section
92(1) (k) (iii) states:
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A subdivision approving authority may impose
the following conditions or any other
conditions permitted to be imposed by the
subdivision requlations on a subdivision
approval issued by it:

(b) at the request of a council, a
condition that the applicant enter
into an agreement with the council
respecting all or any of the
following:

.(iii) to install or pay for the
installation of utilities that
are necessary to serve the

subdivision (emphasis added) .

Other powers available to the City were contained in

$.77.1 of the Planning Act, which provides:

77.

1

(1) An agreement under section 76, 77 or
92 may require that the applicant for
a development permit or subdivision
approval shall pay for all or a
portion of an improvement in excess
of the requirement for the proposed
development or subdivision.

(2) An agreement requiring payment in
accordance with subsection (1) may
also provide for the reimbursement of
the excess cost paid in accordance
with that agreement. '

(3) If a municipality has entered into an
agreement providing for reimbursemeft
in accordance with subsection (2),
the municipality shall, at such time
as other land that is benefited by
the improvement . is developed or
subdivided, as the case may be, enter
into agreements with applicants for
development permits or subdivision
approval for that 1land requiring
those applicants to contribute a
proportionate share of the cost of
the improvement.
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(4) An agreement under subsection (3) may
include an allowance for interest
charges accumulating from the time
that the payment was made under
rsubsection (1) until the contribution
is made under subsection (3).
(5) In this section, 'improvement' means

(a) a facility or land referred to
in section 76(2) or

(b) a roadway, walkway, utility or

facility referred to in section

77(1) or 92(1).
Alternatively, the City could have used its powers under
the Municipal Taxation Act, R.S.A. 1980, c¢.M-31 to
authorize the construction of 1local improvements and
charge a proportionate part of the cost to adjoining
property owners.

!

The Munipipal Planning Commission approved the City's
decision that Thiessen's subdivision approval be subject
to the condition that it agree to pay for the previously
installed utilities. Thiessen appealed this decision to
the Alkerta Planning Board, and the Board dismissed the

168

appeal. Thiessen then appealed to the Alberta Court of

Appeal.

The Court of Appeal held that 8.92(1) (b) (iii) did not
authorize the City's action, but only permitted it to
impose conditions requiring Thiessen to construct or pay

for work necessary at the time of the subdivision



69 However, the Court stated that it did not

application.1
dispute the reasonableness of requiring adjacent property
owners to pay for services installed on other properties
wvhich were of benefit to thom.l7° It is likely,
therefore, that Thiessen would have been unsuccessful in
itg challenge if the City had used its powers under
$.77.1 of the Planning Act or its powers under the

Municipal Taxation Act.

In an earlier decision, t o) he ann

171
Act,

the Edmonton Municipal Planning Commission requiring a

the Alberta Planning Board upheld the decision of

developer to contribute a proportionate amount towards
the cost of storm water trunk lines within a drainage
basin. The Planning Board found that the City of
Edmonton's system of distributing oversizing costs
between the initial and subsequent developers was
authorized by the Plggning Act, notwithstanding that the
system had been implemented prior to the enactment of

172

$.77.1 of the Act. The Planning Board also discussed

the equitablepess of th§ City's system of cost-sharing,
and concluded the develoé;;s could be required to pay a
pProportionate share of utilities and services even though
these utilities and services benefitted other

subdivisions.173

The City of Edmonton's cost- sharing system had been

229



230
implemented in the 1970s, prior to the enactment of 8.77.1
in 1984. consequently, statutory authority for the system
lay in 8s.76, 77 and 92 of the Planning Act, R.S.A. 1980,
C.P-9, or the equivalent sections of the previous 1963

Act.174

The cost-sharing system devised by the City of Edmonton
required private developers to finance and install storm
trunk facilities in drainage basins where tpeir
subdivisions were located. The initial developer within
the drainage basin was required to install on-site and
‘off-site storm water facilities with sufficient capacity
to serve his own subdivision as well as to allow the
future connection of trunks lines serving part or all of
the rest of the basin. His construction costs were then
compardd to his proportionate share of estimated costs
for the drajnage basin, known as the Permanent Area
Contribution ("PAC"). If the developer's constru?tion
costs were greater than the PAC, then subsequent
developers would have to reimburse him a proportionate
share of those costs plus interest calculated from the
date that «construction of the facilities was

5

completed.l7 Subsequent developers were also required to

install new trunk lines with extra capacity to facilitate
the connection of lines servicing future development in

176

the drainage basin. Again, their construction costs

were compared to an updated PAC contribution, and would
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be reimbursed when lubscquoﬁt development dccurrod.177
The City acted as a "collection agency", distributing the
PAC payments to prior developers as they were

rccoivcd.178

As a result of the cost-sharing scheme, the first
developer's direct costs included four major components:
the costs of facilities benefitting his own lands:
front-ending costs for the oversizing of trunk lines;
contributions to the drainage basin's trust account; and
carrying charges on the oversizing costs until they were

recovered.179

The costs of subsequent developers were
similar and, additionally, included a pfoportionate share
of the outstanding oversizing costs of the first
developer, a proportionate share of the outstanding
carrying costs, and carrying charges on the shared

costs.leo

The Planning Board found that the overall

effect of the City's cost-sharing system was to transfer
the majority of the outstanding unrecovered costs from
the initial to WP subsequent developer, and to make the

latter the major financier of the oversizing components

for the drainage basin, 181

In the specific case before the Planning Board a number
of residential servicing agreements covered two drainage
basins where the developer's subdivision lay. These

agreements had been signed some time prior to the



developer's subdivision application. While é}.* . ; f';
construction requirements of these agroomontl ('ECQO,

8
redundant, the reimbursement provisions wcrnﬁfltﬁil

/r-' WY
182 Under these agreements, the City wigfoblfgatad

extant.
to attempt to recover outstanding excess Eosts from
future developers. The City's actual practice of
recovering costs and assessing accrued interest differed

from the precise terms of these agreements.183

4
a .

While the developer raised a number of arguments, against

the validity of the City's actions, the ones relevant to
&
this discussion were as follows: the oversiziwa tru

{

lines an&bthe sharing of the as ) iated costs could nét
be considered as necessary to the.subdivision;184 s.77.1
could not be applied retrospectively to validate previous
residential servicing agreements;185 and the impact of

the cost-sharing scheme on developers was inequitable and

slowed development of residential land.18%

With respect to the first argument, the developer

submitted that 8.92(1) (b) (iii) of the Planning Act only
provided the City with the authority to levy costs that
were necessary to provide storm services directly to the

developer's subdivision.18’

This argqument was rejected by
the Planning Board, which stated that the developer's
intérpretation of 8.91(1) (b) (iii) was too narrow and

ignored the natural interdependence of lands within the



drainage nasin.188

The Planning Board stated that this
interdependence justified the creation of an overall
storm drainage scheme to service the entire area, and
that, as a consequence,: utilities "necessary" to serve
the subdivision included an equitable proportion of the
total installation costs.189 Further, the Board held ‘that
éven where it was possible to separate the relative costs

and benefits‘of'one section‘of a drainage basin from

another, the use of an overall’storm drainage system

justified the;developer'paying an equitable'portion of

the total cost of installation.190 ' //

A\l

In his second main submission, the developer argued that
the agreement‘requiring him to pay a proportidnate'share
ofithe'previous developers' costu was not authorized by

s.77;1'of the Planning Act. Such payments cpuld be

»

required ‘only if the City had entered into aQreements

hdi

with prev1ous developers which provided for reimbursement
of excess costs "in accordance with" An agreement under
S$.77.1(1). The developer ‘argued that an ‘agreement ‘was.

only in accordance‘with,s'77 1(1) if it was made under

that Section, which argument required s.77.1 to *have

¥ Y 1e1 . _ N
retrospective application. r. ' .
y .

L s
The Planning Board also disgissed the developer's second
argu%?nt The Planning Board found the wording of s.77.1

gi&ovided authority for both the proposed cost- sharing

233
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agreement with'the developér and the prior agreements
containing the outstanding reimbursement clauses.l®? The
Board held the prior ag;eements were agreements "in
accordance with" $.77.1(1) and (2) because they were
"like" or "similar to" agreements contemplaﬁed by those

sections.l93

In making its third argument, -the dev?loper submitted the
City's cost-sharing systenm prevented fufther developnment
in existing drainage basins. The developer suggested that
as a4 result of accruing interest the average cost of
servicing lands in existing drainage basins would
gradually exceed the cost of installing new services in
other drainage basigs. The developer argued that
development in existing drainaaf;b;sins would become less
competitive and gradually stagnate, thus causing an
adverse effect upon the total costs of serviceé, land

| values, and the marketability of lots in the City.194 The
developer used the possibility of stagnating development
to support its contention that it should‘only have to pay

for services directly benefiting its subdivision.l?5

The City, along with other major development companies,

argued that the cost-sharing scheme was, in the

§

long-term, Jess expensive and more efficient than
- . . . )

providing separate sérvices for each developer's land.

. . i
The City and the other companies) also argued that any

O > T
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change in the cost-sharing sgcheme would severely
disadvantage pravious developers who were already locked
into the system and would affect the recovery of costs in

all drainage basins, 196

The Board, in response to these developments, noted that
it did not have the authority to ‘alter the impact of the
cost-sharing scheme, and expressly stated that it reached
no conclusions on the respéctive submissions of.the

parties.197

It is clear from these two decisions that both the

Alberta Court of Appeal and the Alberta Planning Board

have adopted a very broad view of the p ’ *7:al power to

impose subdivision conditions. In ‘, ah'local
pPlanning authority can require dey iu;éé pay for a
Proportion of the costs‘pf previou*fmlu stalled services
or install oversized utilities for eventual use by future
subdivisions. The Alberta Court of Appeal has stated that
these requirements are reasonak?le,198 while the Alberta
Planning Board has indicated that they are justified by
the interdependence of sepérate develobments within the

199

community. Both views are similar to that of the

Ontario Municipal Board in Re George Wimpey. 200

where that Board held that lot levies did not have to be
directly at®ributable to the needs of a particular

§hbdivision and recognised the need to distribute the
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costs of major services and util{¥ies amongst existing

and future residents of the community.

While these decisions are important becausé they do
recognise the intgrdependence of development, they do not
give equal weight to the developer's argument'tgzk soﬁe
exactions have onerous and inequitable effects on
particular subdivisions. For example, :ghe City of
Edmonton's cost-sharing scheme can place enormous
financial burdens on the developer responsible for
constructing and financing the oversized utilities.
Although the developer is entitled to‘be reimbursed for

.

many of thes%‘. ts, reimbursement may not occur: for a
considerable ﬁ In the interim, the developer must
assume substantial carrying charges. To the ex;ent that
he can transmit such costs, incoming residents will face
higher hotsing costs. If, as a result of a municipal
policy of requiring the oversizing of ut!&ities,
development 1is redirected to another area of the
community, the developer may suffer a substantial 1loss
and incoming residents may find that they have paid more
for housing’in that subdivision than for housing -in

-

another area.
D. Conclusion .

As the cases discussed above indicate, the Canadian



¥

4'

courts have favoured a pélicy of jﬁdicial deference when
reviewing the validity of qubdiyision exactions. This
policy perh#ps stems from the judiciary's perception that
a local planning authority is in a better position than
the courts to assess the innumerable effects created by
the subdivision of 1land. Should a court choose to
undertake a close analysis of the relationship between
the consequences of a given subdivision and the terms of
the proposed exaction, it would effectively assume the
role of a %lanning board. This, the courts have
specifically declined to do. Instead, the éburts have
chosen to review the vélidity of subdivision exactions on
the traditional grounds of bad faith, discrimination,

201 The

lack of statutory basis, and reasonableness.
courts have stated that they will only strike down

subdivision exactions on the latter ground when these
exactions have no adequate factual basis and bear no

rational ' connection to the consequences - of

subdivision.202

Even the Ontario Municipal Board, whose function is to
scrutinize the merits of a planning authority's decision,
has recently shown that it will disallow relatively few
subdivision exactions. Previously, in Frey and Regional
Mu ity of Pee and Divisjon Commjttee, the Board
had stated that it would not sanction region-wide, per

capita levies simply because it was municipal policy to
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impose such levies on all new subdivisions.293 The Board
had also indicated that it would require detailed
evidence linking the consequences of subdivision and the

works proposed before it would approve region-wide
204

levies. However, after Re George Wimpevy Canada Ltd.,

it seems that the Board will be satisfied if the planning
authority establishes that the proposed subdivision
exactions are "properly and reasonably" attributable to

205

the consequences of subdivision. Moreover, ;ﬁb Board

will assess subdivision exactions in light of the fact
that every subdivision "by its very nature" creatéé
additional demand for services and facilities.<%6 As
demonstrated by the decision of Re George

Wimpey Canada Ltd. itself, the Board's new policy allows

Planning authorities great flexibility when structuring
*
their subdivision policies.

Recent decisions indicate that the Alberta courts and
administrative planning agencies have adopted a position
similar to that of their Ontario counterparts. Both the
Alberta Court of Appeal and the Alberta Planning Board
have indicated that developers can be made to pay for
previously-installed services which benefit lands other

207

than their own. The Alberta Planning Board has also

stated that developers can be forced “to provide
facilities designed to service subsequent

developments.z.08 Further, the Alberta Planning Board has

238
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indicated that it would not assess the general impact of
cQFplox cost-lharihq systems if they were otherwise

‘authorized by the enabling legislation.zo9

+Despite this flexibility, regional and 1local planning
authorities do not have an unrestricted ability to 1levy
subdivision exactions. The British Columbia and Ontario
courts have struck down conditions’ which have required
developers and new residents to provide general municipal

210 as well as conditions which are totally

services,
unrelated to t§§ effects of a proposed subdivision.?1l
s#ilarly, the ontario Municipal Board has held that a

- municipality cannot force developers and new residents to
pay for services benefiting the entire community.212 It
has also stated that planning authorities cannot use
subdivision exactions to solve general municipal

financial problems.213

Finally, the Board has begun to
assess the general equitableness of subdivision
exactions, stating that neither. present nor future
residents should havelto assume a disproportionate share
of the financial responsibility for municipal

services.214 '
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L 4
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all or part of the capital cost of all or
any of the following:

‘(a) new or expanded facilities for the
' storage, transmission, treatment or
supplying of water; :
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facilities; '
(d) land required for or in, connection

with any facilities déscribed in
clauses (a) to (c). ¢

-5

(3) An off-site levy imposed under this Act may

77(1)
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. at

be imposed once only in respect of land that
is the subject of a development or a
subdivision. ‘

A council may require with respect to a
development that, as a condition of issuing
a development permit, the applicant enter
into an agreement to.do all or any of the '3
following: . .

4

e d

(¢c) to install” or pay for the
installation of utilities that are
necessary to serve the development;

(e) to pay an off-site levy or
_ redevelopment levy imposed by by-law.

25,
28,

33-34.
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CHAPTER V: THE APPLICATION OF THE CANADIAN CHARTER OF
RIGHTS AND FREEDOMS TO LAND USE PLANNING:
EXCLUSIONARY ZONING
This chapter will examine the effect of the Charter on
exclusionary zoning. While exélusionary zZoning
significantly restricts the individual's mobility ;ﬁéf
freedom of choice it is by na means certain that these
rights and freedoms are protected'b& the Charter. The
application of the cCharter to exclusionary zoning will
depend upon an expansive interpretation of concepts such

as equal protection, discrimination, and liberty.

Sectioe 15(1), which is the Section of the Charter most
relevant to the problep of exclusionary zoning, presents
various interpretive problems. Recently, the provincial
appellate courts and thg Federal Court of Appeal nave
divided over the interpretation of the phrase "without
discrimination® and the question of ‘whether the
individual must first establish that the distinction’
Created by legislation is unreasonable before the
government need justify the law u&der s.1 of the

1

Charter. Other issues of importance ' are: whether

$.15(1) provides protection against legislation whidh has
an adverse and disparate effect on one group or class of
,individu&ls; what»criteria will be adopted by the courts

in determining ;:'g}ons.cteéted by the different

laws; whethef ,:dflclassiﬂications’will be

. “' ’ s " )
o . , (PP« .

—

il ; - - 253 °



254
created, so that the grounds listed in 8.15(1) will, .in

some way, be granted a greater degree of protection than
the unlisted ones; and finally, whether corporations can

enjoy the rights created by 8.15(1).

Section 7, which is relevant to questions both of
exclusionary zoning and the regulation of property
rights, also has many problems associated with its
interpretation. To date, the content of "life, liberty
and the security of the person" has not been defined,
although three members of the Supreme Court of Canada
have indicated that they may support a broad definition
of’liberty.2 Such an interpretation would protect right;
not otherwise guaranteed by the Charter, thus providing
fgrther grounds for reviewing many exclusionary land use
regulations. It would also allow the courts to use the
general rights of s.7 to supplement the .more specific
rights of ss.2(a) and (d).3 These latter sections,
because they are so specific, may only prove to be of
‘_limited application to exclusionary zoning. |

" Throughout this chapter‘and the following one, reference
Qill be made to American cases in the area of civil
liberties, property rights, ;nd land use planning. Thé
reasons for this comparative approach are two-fold.
Alﬁhqugh Canadian and American 1land use planninq

iegislation is dissimilar, many of the key planning
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techniques used in Canada have been based di American
innovations. In addition, American courts have had a
comparatively lengthy history of assessing the validity
of zoning and specialised land use regulations against
constitutional quarantees of individual rights and
liberties. Although the Supreme Court of cCanada has
stated that American decisions will not be determinative‘
of iseues before Canadian‘.courts,4 these decisions will
still be of value in highiighting the issues\which may
arise as a result of the application of the Charter to

L4

land use planning.

The United States cConstitution contains_two provisions
which, historically, have proven to be applicable to
questions of the validiQy{ of land use planning
regulations. These provisions are the Fifth and
Fourteenth Amendments. While the Fourteenth Amendment
contains an equal protection clause similar to that found
in 8.15(1) of tﬂe Chafter, the Fifth Amendment contains a
just compensation clause which has no direct parallel in
the Charter. Therefore cases decided under that clause
‘may hgve little direct application to the analysis of
planﬂgqg legislation under the Charter. However, they do
pro%?ﬁe an example of how some courts have analysed the
walldity of planning legislation 1in light of

fﬁonstitutionally protected property rights.

i W



The Fourteenth Amendment of the Constitution states:

No State shall make or enforce any law which
shall abridge the privileges or immunities
of the citizens of the United States:; nor
shall any State deprive any person of lite,
liberty or property, without due process of
law; nor deny to any person within its
Jurisdiction the equal protection of the
laws.

The Fifth Amendment reads, in its relevast part,

No person shall be ... deprived of life,
liberty or property without due process of
law; nor shall private property be taken for
public use, without just compensation.
The just compensation clause of the Fifth Amendment,
although strictly applicable only to federal legislation,
has been incorporated by 3judicial fiat into the
Fourteenth Amendment and is therefore applicable to state

regulatory action.>

A. Interpretive Problems Associated With The charter

Prior to discussing the application of the Charter to the
specific exclusionary zoning techniques previously
outlined in Chapt;r II, it'will be useful to highlight
the relevant issues surrounding the interpretation of
ss.7, 15(1) and 2(a) and (d). As well, a brief raview of
the significant Supreme cCourt of canada and prqvincial
appellate court decisions on 8.1 of the Charter will

provide a 1list of the considerations applicable to

256
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determining whothcr‘a given r.-triction-il a reasonable
and demonstrably juni}fiable limitation on individual's
rights and freedoms. Some of the issues raised will also
be germane to a discussion of the Charter's affect on

land use regulations affecting property rights. .
1. Section 15(1)

Section 15(1) reads:

Every individual is equal before and under the law
and has the right to the equal protection and equal
benefit of the law without discrimination and, in
pParticular, without discrimination based on race,
national or ethnic origin, colour, religion, sex,
age or mental or physical disability.
Testimony before the Special Hearings of the Joint
Committee of the Senate and House of Commons on the
Constitution of cCanada ("the Special Joint Hearings")
shows that the drafters of the Charter intended that
$.15(1) would provide Canadians with stronger equality
rights than those given under the Canadian Bill of
Rights.® The teétimony shows that the phrase "equality
before and under the law" was included to ensure that
judicial review extended beyond the administration of the
law to its substance.’ The right to the "equal benefit of

the law" was included to guarantee that the distinction

made by the Supreme Court of Canada in Bliss v. Attorney-

General of Canada8 between the benefit and the penalties
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of the law was not continued under the Charter.? The
phrase "equal protection of the law" was deliberately
inserted in order to underline that 8.15(1) enacted a
"positive" concept of oquality.lo To quote the former
Minister of Justice, The Honourable Jean Chretien, "a .
provision of 'equality rights' must demonstrate that there
is a positive principle of equality in the general sense
and, in addition, a right to laws which assure equal

protection and equal benefits without discrimination."il

Notwithstanding the intention of the drafters of the
Charter, s.15(1) of the Charter leaves many interpretive
problems to be solved by the courts. One issue, which is
relevant to a discussion of the Charter's effect on
exclusionary zoning, is whether 8.15(1) creates a right of

equality of opportunity or equality of result. 113

Anne F. Bayefsky, in a Qeries 6f articles and monographs,
has argued that the wordingAbf $.15(1), in particular the
phrases "equal protection of the law" and "equal benefit
of the law", is amenable to an interpretation favouring
the creation of equality of result rather than simply

equality of opportunity.12 Bayefsky supports her .argument
?y referring to a series of American decisions under “the
Foyrteenth Amendment which indicate that the right to

exercise certain fundamental freedoms cannot be denied to

individuals regardless of social status, wealth, race, or
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ethnic ‘brigin._;'n. Bay}” ky further suggests that the
concept'ot oqﬁkiity of result is consistent with the
modern éanadian view of the capacities and
rolpon-ibilitics' of government, noting that cCanadian
society expects certain minimum standérds of welfare to
be provided to each individual.l‘ Finally, Bayefsky «
supports her argument by pbinting out that the Charter
itself contains an affirmative action clause in s.15(2)

and recognises various group rights.15

Other commentators have been less willing to cohcede that .

8.15(1) can be used to achieve equality of resul?s,

arguing that cCanadian society, at present, does not’,

accept such a concept.16 The Office of the Ministry of

the Attorney-General of Ontario, for example, has adopted;w

t

the position that s.15(1) protects equality of ~.

opportunity in respect of non-economic resources’ q;

benefits:17

i

The Charter is not designed to revamp our legal,
political or social system. All the Charter ‘seems
to require is that people have a fair chance to
benefit from whatever government offers. It does
not demand a redistribution of resources.
Nevertheless, the Attorney-General's Office concedes that
the equality rights provision has a positive connotation,
and the right to equality "may require an extensive

application through a prdhibition against constructive

discrimination and a positiwe response to differences."!®

~



260
Marc Gold, in his analysis of oquality rights, has -
suggested that Canadian V&.Wl on equality represent a
conpronisq between equality of results and equality 4in .
terms of the universal application of the laws.l® William
‘Black Pas recently agreed with this assesgmont, stating
that a test of equality strictly limited to the righ?/
treatment as equals would fall short of reflectin
prevailing conceptions of equality, Jjust as a test

mandating universal equality of results would go too

far.zo

My

To date, no Canadian court has had the opportunity to
rule on this aspect of s.15(1). Chief Justice Dickson, in
dicta, has stated that! "... the interests of true
equality may well require differentiﬁ£ion",2l a statement
which suggests an iﬂterpretation of s.15(1) consistent

" with the position of the Office of the Ontario
Attorney-General quoted above. Other courts, notably the
British Columbia GQourt of Appeal and the Federal Court o§
Appeal have adopted an.interpastation of s.15(1) which
emphasizes the concepf'of eg'al treatment By the laws of
similarly situated classes of individuals.<? However,
these courts have dealt sg‘e%y with situations where
traditional concepts of equality of treatment were at
‘issue and where there was no need to explore the outer,

reaches of s.15(1).
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‘sal eguality

"is of some importance to exclusionary zoning. Municipal

Whether or not s.15 creates a right to

land use by-laws play an important role in determining
the availability of housing, its location, form, and

1. 5
level of economic well-bding‘ and ‘i‘ts role in aiding

cost:m"rne importance of housing in ensg?ng a mninimum
rehabilitative processes has been widely r\e‘cognised
during the last three decades. %4 By persistimg in some of
« the "policies outlined ~in Chapter 1II, fnunicipal‘
governments effectively deny certain segments of Canadian
society access to this essential benefit. ‘ 'An 1
interpretation of s.15(1) that stres;es a concept of
universal equality ‘would obviously .strengthen *an
indiyidual or group's claim for access to 1ow—density_'

Al

residential districts.

"
A related issue is whether 8;15 (1) protects individuai‘s
p and grotips only from intentional discriminatidn or
'whether it also protects them against laws having an
~unintended but disparate and adverse impact 25 The
_ resolution of this issue will also help determine how
widely ‘15(13 WJ.ll b\applied to the problems of
exclusionary zoring. An approach that requij?
distinctions between groups to be made expliCit or, if
not explicit, be‘backed by proof of a discriminatory
. intent\’ w;xld severely limit thejppli‘cation of s. 15(1)

Likely,*the onl‘y situations in which the courts would

2. . .

LI : <

261 °
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find a breach of s.15(]) would be those wh;ro
circumstantial evidence esgablished an 1llicit purpsse

' behind land use planning byllaws, or a complete disregard

for the interests of a group or class of pi.§ons.26 An
. | » 2 _
interpretation of §.15(1) that also focused on the effect

-
'

of land use by-laws would permit €he courts to review ?f

‘'such devices'as discretionary development permits, large

LI I 4

- 2;pt‘zcsipgb and the imposition of subdivisibdn exactions.

'y ) R o ) N . ‘

’ K%ﬂbxpﬁtén%!-gq Ghapter II, these planning devices can
& 2 »

have unintended, yet significant, exclusionary effects.?’

[ ”_

. Again, tHere has been no decision explicitly on this R
‘point. However, in R v. Bi ' Mart Ltd., the @

majority of the Supreme Court of Canada stated that, in
_ il . S

some circumstances, an effects test wbuld be
appropriate:28

» ¥ ’ - A ¥

Thus, if a law with a yalid purpose ingzﬂferes by
its impact, with righti or freedoms, a litigant
could still argue the effects of the legislation as
a means to defeat its applicabijli;y and possibly »
its validity. In short, the effacts test will only

be necessary to defe legislation with a valid
purpdse; effects can ver be relied upon to save
legislation with an ipvalid purpose.

v o L

In a concurrihg opinion, MadamekJustice Wilson also
~ » . ‘ . h . '
e 29 : .
s“‘\a}d" ’ ) ‘» 4 " " J ;‘
) - =] - )
The first stage of any Charter analysis, I believe,
is to,.

)qukre whether legislation in pursuit of
ng£.§9~‘va@1 ‘becan intra vires purpose has the
_effect ofAy ?lat}%g‘an entrehched right or freedom.

A AN ;
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In R v. B_ig_u_nmg__ugm, s.2(a) of the Charter,
providing for the freedom of Migion, was in issue.
However, the statements of the nembers of the Court werg
couched inr broad terns, and there appears to be no reason °
why they should apply only to's.2(a) of the Sharter.
i{oreover, the Supreme Court of Canada in g_amigg _
Natjonal Railway Co. v.. Bhinder and cCanadjan Human Rights
Q_Qm_j._s_s_i_qn has recently stated that bath the Federal '
Human Rights Act and the‘ ontario Human Rights Code
protects individuals against legislation having an
unintended but discriminatory effect.30 1t is significant
that Mr. Justice McIntyre, writing for the majority,

stressed the special nature and purpose of human rights

legislation and argqued that this factor necessitmxw-ﬁ

. < .
flexible. application of the accepted "fules of statutory e -
'; construction.3? A similar argument could be made wit‘h "~
_/ respect to the interpretation of 8. 15(1) of the Chtarter.
» S
; ) ' . 4, ' ‘ /
. iR \\‘/
American authority concerning equality rights protection -
* and disparate impact under the Fourteenth Amendment® ¢

reveals that the United States Supreme Court has refused ’
to take into account unintended effects on groups of
individuals Under the Fourteenth Amendment the -.United
States Suprene t‘ourt has stated that proof of
discriminatory intent or. purpose is required to showp’
‘v1o§ation of the equal protemtion clause.3? . N

> .
: A/ ¥
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ﬂ} The leading decision in the field of land use planning is
Village of Arlington Heights et al, v. Yetropolitap
Hﬂiins_ﬁe\_'s.lgnmsns_cg_mmj.gn” ("Arlington Heights").
Metropolitan Housing, Development COrporation-("MHDC") was
a non-profit corporation organized for the purpose of
constructing federally-assisted low-cost housing. The land
it had acquired for the purpose of constructing a housiné‘
project was zoned as singIQ/family residential MHDC

oY
A

applied for a rezoning amendment, In a series of public

meetings it was made clear that the housing projemould'
be fe&erally subsidized- and that, as a condition

»
4

his
financial assistance, MHDC had been required to submit a
plan for racial integration in the housing project. At.the -
time, the overyhelming najority of Arlington's population |
was Caucasian, while the people eligible for public
housing-wfge largely black or Mexican-American.34 At the
public meeting, both the planning aspects of the housing
project and the "social issue" were &iscussed,35 The 1ocal
council members, who had previously approved applic;tions

fofr other apartment buildings, denied: MHDC's*J

36 )y

application. This décision severely affected the ability

— \‘edf minority groups to .acquire housing in Arlinéron

[

. w ,
MHDC appealed the council's decision through several /

levels to the level of the United ,States Supreme Court.
The Supreme Court ‘held that the council's decision had not.

violated the equal protection d%iyse of the Fourteenth

A
({

R
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Amondment.37 The Court citing the earlior decision of
Washington v. pavis, 38 stated that "proof of racially .
discriminatory purpose 18 required to show a violation of \,
the equal protection clause, and that proof of an adverse
and disparate impact on a ‘group of individuals was not
sufficient .39 The Court suggested the following as
possible guidelines: the presence of an historical pattern
of discrimination; Ege sequcﬁbe of events leading to the
decision; the_presence of a disproportionate impact; and . Y
the existence of ‘d %ubstantial departure from normal ‘

40 The Court also stated that a racially

procedure,
discriminq.’ry Burpose did not have to be the pr1nc1pal
motivating factor behind ‘a” land use decision, it wes
sufficient that the discr‘iminatory pt.irpose b‘ of the
fabiprs leading to the decision a1 )

: ~ : “- %- toE

On ther facts of the casg, the Court held that, despite

the disproportionate fmpact of the counc1l's decision,
history showed that the aRea had. been zoned for single
family dwellings since 1959 and tﬁat the housin? prg%ect‘ah .
would not have complied with the established‘blanninc N
policy. 42 Contrary evidence put ' forward by ,ﬂHDC
demonstrating the inconsistent applibation of this policy
was, in the opinion of the Court not sufficiently strong ° .,
lzo/ prove that the policy had been adhinistered 'in a ’
discriminatory manner.4? In the Court's opinion, the

Village of Arlﬂngton possessed valid planning reasons, .
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9.

namely concerns with increased traffic éonqestion, which

jﬁstified denyi!% the application.44

v i\ »

In Personnel Administgator of Mass, v. Feeney, the United -

States Supreme Court further narrowed  the definition of

discriminatory purpose by holding that*> !

'discriminatory purpose' h ver, implies more than
ntent as volition or in®8ht as awareness of
consequences ... It implies <that the '

. - decision-maker, in this case a State legislature,
- selected or reaffirmed a particular course of
action at least in part 'because of', not merely
'in spite of' its adverse .effects upongﬁiee
identifiable group. s » :

This statement 'suggests that a finding of discriminatory

purpose requires proof of antipathy or intent to cause

disadvantage to a group.46 -

’

" The American decisions‘prqvidq‘rne view of the scope of

protection afforded by equality rights provisions.

Clearly, the cahadian courts do not have to adopt a

similar approach; indeed, Y@e Supreme Court of Canada has

recently stated that American decisions must be

)

understood in their context and should not be applied

slavishly to Canadian situations._‘"7 In this regard, it
e

should be noted that Americaq jurisprudence in the’ area

of equal protection is based upon a hierarchy of

-» * . .
, strict scrutiny

stahdards of scrutiny: minimum scrut

9

and, arguably, a form of intermediate scrutiny.48 The

” ’ o
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e .
standard of scrutiny éxercised by the courts depends @1

the 'g%rb,u'nds ‘of di'stinction created by the legislatifn

e .
under review. For example, racial grounds attract strict

scrutiny, fwhile reconomic grounds MRtract minimal

49

scrutiny.. In”? order Yo meet a .sgndard of minimun

scrutiny, the distinction%created by the legislatiw heed

only be rationally re‘iet‘ed to m enJ iouqht to be

achieved. 50

When strict scrutiny analysis is applw sw"’

law must be justified as beiny necesﬁry\“’ to achieve a

-compelling govermmental interest.>? In practice, most

laws survive the minimum scrutiny test, but are declared

¥ upconstitutional when strict scrutiny analysis ‘is used.

o

9 r

52

¥,

W
- T

ey

Thuvilliam Black has recently argued that the American .

vcases“outlined previously should Jpe ynderstood as being

concerned primarily with determining appropriate leve

ot scru,tiny, not with the question of whether dispara

is
te

impact*re themselves unrev”al‘“ ' tive Fourteenth

v
Amendment. 53 Black argues that in Wasgiggton v. Da xi

A:ung;_n_g_igb_;_ the ,principal focus of the United

and

States Supreme Court was whet'hex/‘ tYe distinction created

/‘\\
by the legislation could be cla‘ied as being racialli

motivatet, thereby invoking strict scrutiny. similarl

. -
" in 80 e mi st té ass. v. I-_‘eegey, the

initial question was whether the distinction created

by

o
°. the" applicable legislation at.tracted the more stringeht

‘scrutiny ‘of gender-based classifi&tions.s‘t These

' : i

v
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decisions can theroforo be interpreted as stating that
» proot or a disparate impact cannot by ’tself, provide a

' ‘lutficient reason for American courts to invoke strict

scrutiny analysis. 55 '

\ ’

D o ) &" ‘.
Other reasons for disregarding the American authority on f‘”'.' ;

' ‘ , N L %

* this issue reflect individual views of the scope of % N

) ) ) » < )
*8.15(1). If the Charter is meant ,£to provide a means of :!.lrd"” .

. . PP 1‘3 o
,\‘IChiev&ng equality of result as argued by, p‘g efsky,sg‘}

L

“1.

P

”

3

T " then” an intet’bretdtion of s"’15(1) favouring a disparate . -‘V’
>

‘ * impact analysis clearly makes that goal more achievable.. ?"‘

Even if s.15(1) does not provide a vehicle for the "’ Y’

1

wholesale redistribution of wealth, a view of;' Lg(l) thét
incorporates a disparate impact analyst a&auld 13 t! " '
judicial review of legislation and regulqtions that c;eaée .
distinctions not based on antipathy towards a Brw of

.individuals. 56 These distinctions, even though uninténded» e
may still place’ certain ‘groups at a significant S
disadvantage. - ' !

s i i e o s o

A third issue relevant to exclusionary zbning is whether
classifications based on wealth and social status can be .
included in the non-enumerated groundssof ”se 15(1). If

s.15_(1) provides_ a means of reviewing legislation denying
disadvantaged groups the equal protection and benefit of
the law, then many of the zoning techniques outlined Lo

previously in Chapter IIf, Bduld be subject to challenge.
: I N 3

" | :(._A;'-.

!

A
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Many accepted zoﬂinq practices, such as large lot zoninq
" and the imposition of subdivision exactions, help
segregate a community al ‘ social and economic lines and,
deny some individuals access to residential ard.‘ with
. adequate public facilities, transport, parks, and

s Proximity to places of work.

» & 9 L3 f £
Section 15(1) enacts a 1list ofbprohibite¢ grounds of
discrimination. During the sﬂsyial Joint Hearings,

several ’ars of the Committee expressed concern as to
t

whether " words "in.partipular" w;uld restrict the
" .
prohibited grounds to those listed in the final version

57 Both fhe Solicitor-General and the Justice

of s.15(1).
Minister stressed that the words "in particular" were not
intended to exslude other forms of classification.,58

. X |
Yet, discussions in the'special innt Hearings provide

-—

few ind cations the criteria that the dregters

consfder.d approp iate for determfhi&g\\these other

classifications. The “Office ef thp Ontario )

Attorney—General has, however arqgued that the members of N
the Committee of* the Special J01nt Héarlngs deliberately
chose not to include economic and socinl rights such as
‘the right to employment, health beqefits, safe working
conditions, social security, and an adequate standard of

' living with access to the necessities of 1ife.®? By

. extension, the Attorney-General's Office‘argues that the J‘p
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courts should not recognize classifications or groups
based on social status or wealth as this would increase
the chances of eéonomic | rights being recognized and
afforded protect‘ion under the Charter.%° At the same
‘Xime, the Office of the Attorney-General recognizes that
8.15(1) may, have the effect of improving the economic
position of Canada's poor and low-imome residents because
women, the disabled and racial and ethnic minoritj@g .
constitute a significant pf’o.portion of these individﬁals.
As a consequence, they may be able to gain -accese to
specific benefits provided by government by arguing that
they have been denied- the equal protection of the law®on
the basis of one of the eﬁuﬁeﬁ’hted grounds of s.15(1).%!
os |
Sinwce 8.15(1) came into foi‘ce, there has been 1little
judicial discussion of either.the enumerated groungs of “
discrMlination or the criteria fpr establishing

62

non-enumerated grounds. In two decisions, however, the .

courts have attempted to mate some principles by

6¢

which non-enumerated grounds can be identified.
eal -\ -

v

The

first of these cases is the Federal Court of'

L
decision in smith Kli

: >
v. At ey=-Ge al o ‘a‘ a. ('émith, Kline & French

Laboratories Lt:d.").64 In that case, the argument, so far

as it concerAed 8.15(1), dealt with a claim by the
plaintiffs t, t the licensing system for medicines and .

?
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processes used in the production of medicines established
by ®.41(4) of the Patent Act, R.S.C. 1970, c.p-4 *
discriminated against 1nvdntc;rs of medicines. Under.

8.41(4), the Comﬁilsionor of Patents was obliged to

consider, when establishing the applicable royalty rate,
the desirabili.' of making the given medicine available
at the lowest price consistent with giving the patentee
due reward for the research creating that medicine. The

plaintiffs alleged that the rate established by the

Comissioner was signiticantly lower than rates granted
65 °

| 'cntees of other products.

The Federal Court ('I'l:ial Division) dismissed the

plaintiffs’ qliim,,w,j,_n,slgzarﬁqa'sb,’ it ‘was based on s.].S(J.).66
The Court sta‘l‘ted that there wﬁ.s no presumption of
discrimiqation arising from the type of distinctions made
by the patent legislation, and’therefoie it was encumbent
upon the plaintiffs to prove that the ends sought by the
legisla.tion were not legitimate and ‘thé means a:iopted
were not\rétionally relatgd to the achievement of those
ends. The Court fciljmd that the plaintiffs failed to
eéstablish either of these féctors.67

. e

LI P ~

The'plaintiffs then appealed this decision to the Federdi
Court of Appeal where they were aga.in unsuccessful

insofar as their -argument was based on an alleged

infringement of s.15(1).%8 The Federal Court of Appeal,

o~y
.
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however, differed from the Trial Division in its

interpretation of thququality'righta provision.69

In discussing the concept of equality rights, the Federal
Court of Appeal ntated—that, at the most fundamental
level, equality meant the right of those similarly
situated to receivd simila: treatment, and that the Xey
in each case was ?o determine the relevant

classifieations establisked by the leqislation 70 While

.“

noting that there was no universal test for determining ;:
s o

categories or classifications, the Court sqggested three ’

71

possible criteria. First, the text of s.15(1) indicated y

that pejorative distinctions based on personal\ .
characteristics listed in s.15 or ones analogous tevthe.
were prohibited. Second, it should be determined
qaether categories created by the legislation *affected
rights and freedoms quaranteed by the Charter,
'fecognising tn;t the fharter focused on personal rights
and liberties. As-a consequence,‘catego'ries affectlng'
property\and economic rights would h.<3§bject to less

73

scrutiny. Thlrd the underlylng values inherent in the

free and democratua society sug : -., d‘ﬁ tain ﬁxpes
.o "4 4 .‘lb N " ‘A N LRI Y ‘-‘.‘; e V/
g ol _'”}“~‘2 ‘ :%% y ‘.‘.a?ﬂ§574‘

conjunction w’tn th S 1.

of leglslat S

e f’%
the degree of jud1c1a1 deferenCe hccorded clgssiflcatlons

created by 1legislation would be greater when the

classifications were express because it could be ‘assumed

/‘——



[ lcqillationgtcfloctqd the will of

.

that the wordi

Parliancnt.75_

In the ond,“.irﬁederah Court of Appeal found that the
categories '!ed by 8.41(4) of the Patent Act borc no
relat®®n to those enumerated in s.15(1) and carriod no
suggestion of any inequality based on prgjudice or ¥
stereotypes, the interests at issue were purely economic
and commercial, ;gd the legislation constituted a direct
and explicit expression of the Parliament's will that
medicines should be made available 3£t a reasonable
cost.76 As a consequence, the Court held that s.41(4) of
the Patent Act did not br;ach 8.15(1) of the Charter.’’
T
The second case, Kask v. shimizu’®, a decision of: the

Alberta Court of Queen's Bench, concerned a claim Fhat

Rule 593(1) (a) of the' Alberta Rules of cCourt was '

" inconsistent with 8.15(1) of the Charter. Rule 593(1) (a)

provided «hat

security for costs may be ordered:

S WA
(a) where the plaintiff re51des out of Alberta.

- . ¢
The plaintiff, a resident of British Columbia, sued a

resident Alberta doctor and an Alberta hospital for

&

273
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damages alleging negligence. The dnxondants made an
application undcr}tbe Rule tor‘an order requiring the \\///
plaintiff to post security for casts in‘the amount of

$20,000. The plaintiff could not afford this amount.79

*

Mr. Justice MacDonald of the Alberta Cour! of Queen's

Bench held that Rule 593(1)(a) breached the plaintiff's
r

right to the equal protection and benefit of the law

because it created a distinction on the basis of a

N
person's wealth which resulted in depriving the less

80

wealthy of access to the courts. His Lordship held that

8.1 of the Charter did not protect Rule 593(1) (a) from

invalidity because it could not be proven that the

concern addrgssed by the Rule was "pressing and
substantial in a free and democratic society."81 Further,
even if the objective underlying the Rule was

sufficiently important,“the Rule impaired the right of
82

access more than was necessary. ,
\ k)

-~

In arriving at the first conclusion, his Lordship made
several points relevant to the issue of whether s.15(1)
protects individuals and groyps against wealth-based

, ’
discrimination. Citing chief Justice Dickson in R v. .
’ A}

83 . 84

_Oa__}s_es and R v. QALM_QI!Q__MM % his Lordshlp

/ -

stated that it was necessary to. determine th purpose of

s.15(1) in light of the values and principles under;ying

s
85

the Charter. Again citing from Chief Justice Dickson s .
[ 4 . N
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", judgment in R v. 94353,36 his Lordship described these
‘values'assj \ |
. . ‘!

respect for the inherent dignity of the human
person, commitment to social justice and equality, -.
accommodation of a wide variety of beliefs, respect
- for cultural and group identity, and faith in
' social and political institutions which enhance the
- participation of individuals and groups in society.

Sectibn.IS(l) enhanéed thoée‘p;inciples by‘ensué‘nq that
kths dignity'of'the-individual was respected in Canadian

sociéty\\aespite differences in culture, race, and

origln.gs_In turn, this sense of equalify of tréﬁﬁment
.and opportunity tended to increase the individual and:the.
. group's respect for and participation in the sécia; and
"political institutioﬁ§~df the country,89

A
ﬁr. Jﬁstice MaéBenald then noted that ;,15(1) linked the
right to the equal protection and benefit of the law to

\
the absence of discrimination based on a non-exhaustive

920

-

%ist of grounds. In determining the non-enumerated
grounds, his iordship stéted that;&?e central issue was
whether the alleged acts of discrimination undermiﬁed the
essential and underlying values of a free and democratic
society.91 Analysinq the groﬁnds listed in. s8.15(1), his
Lordship'fbund that two forms of discrimination were
proh%ﬁited by this Section: discrimination based on an
\immﬁéable %ersonal characteristic and discrimination baéed

on some characteristic protected by another Chag}er

¢
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‘gét offend s.15(1) of the Charter.

" in Kask v. §gimigg, provided his own- interpretation of

: | I
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Quaraht?ed right or freedom.?? | \

: , | | ‘
QP the case before him, ﬁf. Justice MacDonald held that
access to %the administration of justiée wa:djszdamental

to the concept of Canada as a'society found
93

'the rule
of law. 'Conséquently, a Rgleqof Court which, on thé

facts, raiéed a financial Bar%ier to tﬂo‘pla%ntifﬂ;s )
accéss to the judiciaﬁ system and created a disti;é:t/jﬁ? on

the basis of wealth bréached the\right of equal

and benefit of the 1aw.94

L n

Subsequently, in the case of v. Dura, Mr.'Justice

Berger of the Alberta Court &f Queen's Bench held that

Rule 593(1) (a) of the Alberta Cqurt of Queen's Bench did
His Lordship, while

agreeing with aspects of Mr. Justice MacDonald's judgment

N

3,15(1):%? In his Lordship's view, s5.15(1) was to be

interpreted as ﬁrecluding législative classifications or
distinctions be@ween similarly-situated individuals v
premised on aréitrary and capricious factors, of .which
thg/ qumerated:grounds listed in s.15(1) were‘examples.'97
Histlordship found that Rule 593(1)(a)'did not create a
distingtioﬁj,%etwéén similarly . situaté& groups of
individuals, was not arbitrary or capricious, and did not

demoﬂgtrate partiality or prejudice.98

s _ . N
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Americ;n experience undcr.tho equal protection cl&uqc of

the Fourteenth Amendment shows that the United States
Sup:eme Court has adopted an ambivalent apéroach to
wealth-based classificafions. In a number of decisions,

the United States Supreme Court has struck down
legislation effectively denying the poor the opportunity

to vote in 1local referenda,99 creating residency

100

requirements for social security benefits, and erecting

monetary'barrierS‘to the poor's right to litigate in the

courts.lo% However, in Bther caseé,lo2

the United statés
. Supreme Court has held that legislaﬁion having a
disproportionate adverse impact on the poor is not subject
to strict scrutiny analysis, and that it is not the

court's role to redistribute wealth. . ¢

The leading“ﬁeciséon in the field of land use planning is

James v. V e a.lo3

This case concerned the validity
of a provision of the C;lifbrnia State cOnstitutibn which
" prohibited the,¢onstructioﬁ of low-cost housing unless
the project was approved by local residents in a

104

referendun. The majority of the United States Supreme

Court rejected the ﬁu.ment that the pfovision offended
the Fourteenth Améh ent because it created procedural

roadblocks to the ability of the poor to acquire

<
housing.los'The majority distinguished an earliér case,
Hunterx v. kso ,106 in which the use of the referendum

process to deny affirmative housing measures for racial
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minorities was dcolarod to be a violation of the Equal
Protection Clause. Tho Supreme Court of the United States
stated that the California State Constitution was neutral
on its face because if did not establish an explicit
racial classification, and held that the applicants had
been unaolo to. provide contrary 'evidence of a
discriminatory wotive, 107 The Supreme Court distinguished
the poor from racial minorities, stating that members of
disadvantaged economic groups could not invoke the Equal
Protection Clause by resting their claim on alleged
racial discrimination.1®8 The Court dismissed the
argument that the mandatory referendum procedure was
unconstitutional, stating that a procedure which "merely
disadvantages a particular group does not deny that group
equal pr;’otcaction."]'09 In a brief pPassage, the Court
indicated that referenda were an integfal part of the

]

democratic process, rather than mechanisms of . potential

bias or discrimination.llQ

' In a second decision, Lindsey Q. Normet, the United
States Supreme Court upheld ‘the validity of
landlord/tenant legislation: that sought to make the
resolution of rental disputes more efficient by making it
more expensive for the tenant to dispute the landlord's
claims for non-payment of rent.lll The legislation
required the landlord to sue for repossession of the

Premises rather than exercise his common law right of

278

.
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distraint, it provided that the rental. dispute was to be
heard within six days after service of a notice to quit
unless the tenant provided security forx the rent, and it
made hearing of the tenant's appeal cOnditiongl upon the
tenant posting a bond valu§d ﬁt double the amount of ‘the

disputed rent. 112

!

1

The United States Supreme Court upheld the validity ofJ
the la;dlord/tenant legislation against claims that it
violated the Fourteenth Amendment.l13 1n’ the opinion of
the United States Supreme Court, the legislation had not
expressly sinéled out one group of individuals for
unequal treatment since all tenants were similarly

affected.114

The Court fu:ther held th;t any possible

classification between wealthy and poor tenants created
by the legislation was not a "suspect classification",

and therefore the legislation'need only be subject to a
minimum scrutiny test. 113 The purpose of the legislation,
namely to provide an efficient means of resolving rental
disputes, qlearly fell within the legitimate purposes of

the sState's regulatory power.116

Further, the legislation
favoured neither the landlord nor the tenant since the
disadvantages suffered by the tenant were balanced by
- advantages such as the abolition of the landlord's common
law right of distraint and the tenant's ability to retain
possession of the pfemises until evicted by judidial -

order.ll7
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In ﬁig;g the United Btatos Supreme Court stated that the
Constitution did not guarantee access to dwellings of a
particular quality.llé Absent a conltigutional guarantee,
the task of ensuring adoquato housing for all indiv;duals
fell to the legislature rather than the courtl.119

| &
. The cases of James v. Valtierra and Lindsev v. Normet
should be read in conjunction with the decision of . san
Antonio Independent School District v. Redriquez.l?® In
this latter case, the United States Supreme Court upheld‘
the validity of a Texas State law that enabled school
districts in the State to raise additional revenue
through the imposition of a property £ax. T;; property
tax was the sole means by which school districts could
raise additional fevenue.lzl The Rodrigquez family lived
in a school district having a low property tax base; a
district which by imposing the highest property tax in
the State, was able to raise an additional amount of
$26.00 per pupil. 1In contrast, other school districts,
with higher property tax bases, were able t% raise an
additiona17;333 per pupil by imposing a lower tax.122
Thus, a law which purported to provide each district with
the equal opportﬁnity to increase its revenue for its
school expenditures, in fact, created a discrepancy

between the wealthy and poor districts of the State of

Texas.
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The majority of the United States Supreme Court held that
the State law did not violate the Fourteenth Aﬁondmcnt

for twq roauonl.123

First, the classifications created by
the law were not "luspocf" clalpitiqations. Second,
education, while an important right, was not a
fundamental one and was therefore not entitled to strict

scrutiny analysis.124

[
The Supreme Court distinquished its earlier decisions of
Griffin v. Illinois'?® ana Douglas v. Qali&znnlzs on
the basis that the legislation or government action in

question in those cases had %absolutely deprived a

definable class of indigents of the opportunity t

law absolutely deprived a definable class of individuals

of an opportunity to exercise a right to which they were

128

entitled. In the ¢pi

on of the majority of the Court

the class of individupls potentially affected by the law

129

was "iarq@, divgrse an amorphous." Further, the

Rodriquez family h not been absolutely deprived of a
benefit providefi by the State since the State provided a
minimum level of ‘education. The Rodriguez family could
only allege that they had been unable to enjoy the same’

quality of education as people 1living in wealthier

130

districts. The majority of the Supreme Court stateé;

that the equal protection clause of the Fourteenth
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Amgndment did not ruquit:. absolute equality or \tho

creation of precisely equal advantagon.lal i

These three decisions of the United States Supreme Court
highlight a number of prablems associated with
rocogniuiﬁq wealth as an unconstitutional basis of

d 3T tion, The first is the possibility that such

an, when ith a disparate impact test,

would'op§h~the way JCharter to be used to
redistribute wealﬁh. It is conceivable that the Canadian
courts, like their American counterparts, would be faced
with resolving issues such as whether all Canadians have
the right not only to a minimum level of housing,
education, and income, but a level more akin to that
enjoyed by the middle classes. While this, in fact, may
be a desirable goal, the argument can be made that it is
not the judiciary's role to instigate such far-reaching

social change.132

Even though the Supreme Court of Canada
has stated that it will not adopt a policy of judicial
'deference with respect to Charter-based review, it is
uncertain ;hether it would be prepared to become so

activist.

A second issue raised by the American decisions is
whether the poor are, in fact, a definable class.
Commentators on American constitutional law have listed

factors which have seemingly gquided the United States
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Supreme Court in determining whether certain

classifications warrant strict judicial scrutiny. These
factors include an historical pattern of dilcriminatio;:
inability to participat; oft;ctivcly 1n4tho political
pProcess, immutability of the principal characteristic

defining the group, and the discrete and cohoniv. nature

of the class. 133

American courts have held, in general,
that poverty is not an immutable characteristic and that

the poor do not constitute a discrete and cohesive

class.134

Instead, the American courts ha‘p adopted the
view that only those individuals falling within a class
of persons objectively definable as indigent and having
an income below a- designated poverty level will be
protected by the Fourteenth Amendment.l35

Finally, the American cases raise the question of whether
equal protection provides every member of a society ;ith
the right to claim a precisely equal share of advantages
created by legislation and government action. The
American position quite clearly is that the equal
protection clause of the Fourteenth Amendment does not
Create such a right. While the Ameﬁ}can courts have
recognised that poverty should not block individuals from
exercisiﬁg certain' fundamental democratic rights and
civil liberties, they have not accorded rights derived

from the social welfare system the same status.

a8
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The last issue relevant to the problem of exclusionary
zoning is whophcr corporations may claim the benefit of
the equality rignhts provision. while this point is
possibly ‘of greater importance to the question of the
Charter's effect on property fightl, it does have some
bearing on the problem of exclusionary zoning. ofton it
is a non-profit corporation, eitker secular or religiocus,
which lponsori'group housing. In other cases, it is
development companies, either with government financing
or private funds, which erect low cost housing projects.
If these corporations could not challenge exclusionary
zoning devices on the basis_of 8.15(1), then individuals
living in group homes or prospective residents of housing

Projects would have to assume the applicant's role.

The principal argument for denying corporations the
equality rights of 8.15(1) 1is based on that Section's
wording. Section 15(1) speaks of "every individual®
having the right to equal treatment before and under the
law and to the equal protection and %enefit of the

law, 136

The phrase "evgry individual" was apparently
chosen in distinction to the word "everyone", which is a
term commonly used to indicate that both corporations and
individuals may claim the benefit of a given piece of
legislation.137 Further, the enumerated grounds in
8.15(1) all pertain to individual characteristics which

cannot accrue to corporate bodies. 138 Canadian courts

N
>



under the Canadian Bill of Rights have interpreted the
phrase "every individual" as applying solely to human

beings qgﬂ/hot corporate entites.l3?

While a number of lower courts have stated that
corporations cannot avail themselves of 3.15(1),140 the
Suprom; dgnrt of Canada has not had the opportunity to
rule on this point. In its decision of R v. Big M Drug
u;;;_L;g. ("Big M Drug Mart Ltd."), however, the Supreme
Court of Canada has indicated that corporations may be
able to invoke s.15(1) if they oth;rwise have standing
under the Charter.141 In Big M Drug Mart Ltd., the
company had been charged with having violated the
provisions of the Lord's Day Act, R.S.C. 1970, c.L-13.
As part of its defence, the company arqgued that the
Lérd's Day Act infringed s.2(a) of the Charter. The
Attorney-G#neral of Canada, on the contrary, argued that
the cbmpany could not rely on s.2(a) of the Charter

because it could not have any religious beliefs.l4?

L4
Chief Justice Dickson dismissed this argument, stating

that the company was the accused under legislation which
affected the rights of individuals under s.2(a) of the

Char¥er, and could therefore invoke that S8ection in its

143

deferce. In arriving at this co

144

lusion, the CcChief

Justice ncted:

It is the nature of the law, not the atus of the
accused that is at issue.

285
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It has been argued that the Chief Justice's remarks allow
N ]
corporations to challenge Pegislation on the pasis that
such legislation infringes s.15(1) of the Charter. *3

However,:- in ilma_lum_i_mmLummm_mg v.
Attorney- Genaral of Canada, at the Trial Division of the

Fodora% Court, Mr. Justice Strayer stated that the

3 ’
reasoning of Big M Drug Mart. Ltd. could not’}_n _.used to

N
give corporate plaintiffs standing to raise s.15(1) in a

declaratory action, 146

Big M Drug Mart Ltd. on the grounds that. the corporation

had been prosecuted under the Lord's Day Act and, con-

Mr. Justice Strayefﬂdistinguished

sequently, there was no question of iis ltanding as an
accused to raise any defence available to it.l47 Because
Mr. Justice Strayer had earlier held that 8.15(1) provided
rights only to natural persons, the ‘corporate plaintiff
had no status to bring a declaratory action under that

Section.148

However, Mr. Justice Strayer suggested that
courts might exercise their discretion and grant
corporations standing to advance a 8.15(1) claim when
there was no other means by which the issue could be

heard.149

It might be possible, therefore, for a corporation
to seek a declaratory action on the basis of 8.15(1) if a
natural person, sﬁch as a prospective resident of low-cost
housing or a member of a group home, either did not have

standing or did not have the capacity to argue his case.

286
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3. Section "\ . r~

Section 7 of the Charter states that: e

14

everyone has the right \to life, Iiberty and
security of the person the right not to be
deprived thereof except/ in accordance with the
principles of fundamentsl justice.
Whether this Section provides individuals with a basis
for challenging the planning devices discussed in Chapter
II will depend upon the manner in which the courts

interpret the phrase "life, liberty and security of the

person."

The context of s.7 indicates that its content is limited
by the specific rights contained in ss.8-14. This has lead
some commentators to arque that s.7 grants an individual
the right of liberty to the extent that his physical
integrity h?s been infrinYjed by governmental action.1>0
Accordin? t6 such commentators, the concept of liberty
incorporates the legal rights of freedom from arbitrary
detention and subjection to cruﬂl and un?sual punishment,
the right to a fair and speedy trial, the fiqht to bail,
and the right not to be charged twice for the same

151

offence. Patrice Garant in Professors Tarnapolsky amnd

Beaudoin's Commentary on the Canadian Charter of Rights
and Freedom has stated that:152
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the term 'liberty' must be understood in a
restrictive sense. Section 7 is concerned with
physical liberty of the person, the right to
.dispose of one's body, of one's person; in this
context the right to liberty cannot signify 'the
right to a free exercise of human activity,
centractual freedom, freedom of choice of life, of
professional freedom.' :

'Other:commentatOrs‘have advocated & less constrained
fegding of 8.7, arguiqg fhat s:7 qreateg rights digtinct
from those found ih ss.8-14 and encompasség a concept of
"positive‘libegty.“153 Such a definiti@y Qould afford
protec?ion for a nymber of freedoms of importance to the *
" individual but which are not expressly protected by 8.2
of the Charter. These freedoms would includeAthe freedom
to adopt the type of family structure that fulfils one's
needs for human companionship, :a right‘of privacy, and
the freedom to form aésociations for the purpose ggﬁ
providing moral and financial support to one another. In
addition, and most importantly, a b;oad interprgtat}on of
"liberty" and "security of the person".wouid ﬁ%qyide a
means by which certain économic rights cbuld be accorded
constitutional status. These rights would in¢1hdévthe
freedom to contract, to earn a livelihbdd, and tb own
property, at least to the extent that property ownership’
secures a level of economic.well-bein§;154' . ‘ | |
L

The American courts have adopted a broad dgﬁinitioh of

liberty. The word "liberty" in the Fifth and Fourteenth
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Anendments has been interpreted ‘to inclgéo a right to
travel, a right of pfivacy, a right to &ife, a right of
procreaéive freedom, and a right of aésociation.lss The

definition most frequently cited has/been that formulated

by the United States Supreme COur;/in Board of Regents of
/
State Colleges et al v. Bgtnzlsé,*'

while this Court has not attempted to defined with
exactness the libertx/ ... guaranteed by the
Fourteenth Amendment, . 'the term has received much

-~ consideration and some of the included things have
been definitively stated. Without doubt, it denotes
not merely freedom from bodily restraint but also _
the right of the ihdividual to contract, to engage
in any of the cémmon occupations of 1life, to
acquire useful kKnowledge, to marry, establish a
home and bring up children to worship God according
to the dictatés of his own conscience, and
generally to enjoy those privileges long recognised
--. as essential to the orderly pursuit of
happiness of free men. In the Constitution for a
free people, there can be no doubt that the meaning
of 'liberty' must be broad indeed.

Despite the bfeadth with which the United States Supreme
Court has construed "liberty" in the Fourteenth
Amendment, the Court has expressly upheld the validity of
single family zoning by-laws against a challenge based
upon the rights of privacy, association and travel. In
the case of Village of Belle Terre v. Boraas, the
applicant argued that a zoning ordinance limiting
occupancy of single family dwellings to one or more
persons related by blood, adoption, or marriage or to
groups of two unrelated individuals violated his right of

unrestricted mobility and his right to associate with his
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chosen- companions in the pr"acy of his own homo.157”Tho .
applicant argﬁed that his manner of living approximated
that of % traditional family and shodld be given the same

constitutional protection.lss'

Mr. Justice Douglas, writing for the maﬂority of the
United States Supreme Court, dismissed the claim that the
applicant's fundamental rights had' been infrig.’d Mr.
Justi;e.Douglas stated that the zoning ordinance did not
created barriers to the exercise of the applicant's right
to travel since it was not aimed at‘restricting the
’mobility of transient individuals. 159 Mr. Justice Douglas
also held that the applicant's rights of privacy and
association were not infringed, stating that "the
ordinance places no ban on forms of association, for a
family' may,‘bso far as the ordinance is concerned,
ehtertain whom it 1likes".169 This latter reference
represented an attempt to distinguish Belle Terre from
tfe earlier decision of Department of Agriculture v.
Moreno, in which the United States Supreme Court held
that the freedoﬂiof individuals to associate for social
and economic reasons was a fundamental right 61 .In
concluding his judgment, Mr. Justice Douglas reaffirmed
the right of a municipalitv to enact zoning ordinances
protecting the ambience and aesthetic value of the local

community.162



- Mr., Justice Marshall dissented from the majority in Belle

< . .
Ierre over their interpretation and application of the

freedom of association.163‘

164

Mr. Justice Marshall
stated:

constitutional protection is extended not only to
modes of association that are political in the usual
' sense, but also to those that pertain to the social
and economic benefit of the members. The selection
of one's living companions involves similar choices
- as to the emotionNl social or economic benefits to
be derived from alternative living arrangements.
The Justice further held that the choice of household
companions fell within the constitutionally protected

right to establish a home.}63

The decision of‘the Supreme Court of the United States in
Belle Terre should be contrasted with that Court's later
Judgment in Moore v. City of glevelgnQ.le In that case,
the City of Cleveland had enacted a single family zoning
ordinance that restricted not only unrelated individuals
from living together in large grdupg but also precluded

certain related family members from inhabiting the same
167

home. Mrs. Moore, a grandmother who chose to live with’

LN
her son and two grand-nephews, was consequently
prohibited from living in a single family residential

area.168 She challenged the ordinance on the basis that

it violated the the Fourteenth Amendment. 16°

The_United States Supreme Court declared the ordinance to

201

e
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be unccnstitutional,'";taéing that it infringed the

individual's freedom to select his or her family

relationship.17°

deéision of Belle Terre on the grounds that the ordinance

in Balle Terre affected only unrelated individuall.lrl
e 4

The Court distinguished its earlier

The C%ty of Cleveland's ordinance, on the other hana,
dictated the manner in which a ‘family, i.e. blood
relations, could liye together. In a highly significant
passage, the Supreme Court classified the ability to make
a choice ;oncarning family 1living arrangements as a

fundamental right.”2

As a consequence of this
classificatien, the Court subjected the City of
Cleveland's ordinance to an analysis based upon

substantive due process.

The City of Cleveland had alleged that its ordinance
sought to prevent overcrowding, minimi{se traffic and
parking problems, and alleviate the nancial burden on
the City's school system.l73 While acknowledging that
these were legitimate goals, the United States Supreme
Court pointed out that the classification scheme adopted
by the City permitted a family consisting of a husband and
wife and unmarried children to live in one house although
they'may have owned numerous vehicles, but prohibited an
adult brother and sister from living together, even though

they may have used the public transport system.174



The Court further held that the ordinance did not serve
its stated purpose of minimising overcrowding since
ceé;aih types of family relationships wdre not subjected
to numerical limitqgions while other families, such as
that of Mrs Moore, were excluded from the district.l’® The
Court aléo acknowledged the importance of an extended
family as a means of providing epotional support and of
alleviating financial strains.l”® The contrast with its
decision in Belle Terre could not have been more obvious.
In Canada, lower court jgdgments have largely adopted a
restriétéd interpretation of s.7. In Becker v. The Queen
in Right of Alberta, the Alberta Court of Queéen's Bench
held that the rights and freedoms protected by s.7 were
limited by the rights listed in ss.8 - 14, and that s.7
had no independent residual operation.177 A similar

interpretation was adopted by Mr Justice Strayer of the

Federal Court, Trial Division in Re Groupe des Eleveurs

k!

-

'. .t v- A - .,'
Chicken Marketing Agency ec”eandimi:ﬂ.._l{ugsim
Laboratories Ltd. v. Attorney-General of Capfda’’® and by

Mr Justice Pratte of the Federal Court of Appeal in The

Queen et al v. Operation Dismantle Inc. et al.lao

Other courts have held that economic and property rights
are not included in s.7. These decisions include Milkboard

v. Clea W c., 181 Re Aluminjum Co. of
Canada Ltd. and the Queen in Right of ontario,l®2 Hall v.

293



The Supreme Court of Canada, in three decisions, has

given contradictory views of the possible scope of s.7.
Recently, in Edwards Books and Art Limited v. The OQueen,
Chieft Jusg;ce Dickson stated that whatever the scope of
§.7, it did not include the right to operateﬁ# business

free of 'all restrictions.®? In Re Public Service
Employde Relations Act, Mr Justice McIntyre, writing a

concurring majority judgment, stated that the Charter, as
a whole, did not protect economic rights.lgo At the same
time, the Chief Justice and Madame Justice Wilson,
writing a common dissenting judgement, suggested that a
person's livelihood and dignity in the workplace was

protected by the Charter under 8.2(d) if not under other

sections‘.191 In ste en d

Immigration and six other appeals, Madame Justice Wilson,

with whom Chief Justice Dickson and Justice Lamer

concurred, stated:lgz

1

... the concepts of the right to life, the right to
liberty and the right to security of the person are
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caphble of a broad range of meaning.

Although Madame Justice Willon'refqrrcd to the Fourteenth
Amendment of the United States Bill of Rights, citing the

description of liberty found in Regents of State Colleges
et al v. Bg;n,lgs she did not expressly state that this

definition was applicable to s.7 of the Charter.}?%

3. Section 2(d): Freedom of Association

Section 2(d) of the Charter provides that:

2. Everyone has the following freedoms:

(d) Freedom of association,

Under the Charter, freedom of association has the Qfatus
of an independent right rather than one derived from
dther fundamental freedoms, as in American constitutional
law, or one allied to the freedom of assembly, as in the
Canadian Bill of Rights. The entrenched and independent
'sﬁatus of the freedom of association differs
fundamentally from its uncertain status prior to the

enactment of the Charter.195

In the recent decision of Re Public Service Employee

ti H c n

o

Police Officers cCollective Bargaining Act (Alta.), ("Re

Public Service Employee Relations Act") the Supreme Court
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of Canada discussed in some depth the possible scope of

the protection afforded by -.Z(d).196 The majority of t
Court, composed of Justices Le Dain, Beetz and La Fore

in a joint judgment, and Mr. Justice McIntyre, in a/
concurring judgment, held that 8.2(d) only protected #ho '
freedom to Jjoin together in an association and to
participate in its activities, rather than the right to
engage in a particular activity pursued by that

association.197

Specifically, these Justices held that
Alberta labour legislation, which deprived certain unions
of the right to engage in collective bargaining and the
right to strike, did not infringe the Charter because
these activities were not included in the freedom of |

/
198 Chief Justice Dickson and Madame Justice

association.
Wilson, writing a joint dissenting judgment, held that
freedom of association protected the activities, goals,
and interests for which an association was formed, as

well as the right to associate itself.l??

Justices Ledain, Beetz and La Forest held that the
freedom of association simply protected the freedom to
work for the establishment of an association, to maintain
it, and to participate in its lawful activity without

200 Their Lordships specifically stated that the

penalty.
guarantee afforded by s.2(d) did not extend to protect the
activities of an association, no matter how essential

those activities were to the interests of the individual



301 mpgir Lordships further Ynoted that many of

rembers.
tp, important activities of an association could be

ad.quatoly ‘protoctod by other fundamental freedonms

il

guaranteed By the Charter, for example, by the freedom of

202

conscicncq Their

{and the freedom of cxprcsiion.

Lordsﬁipsi fpressed concern with the ramifications of
deciding tzx*’tpe freedom of association extended to
‘* and‘;oal- of the individual nembers
gf‘ th; ng"P purposes for which associations are

formed. It was also clear that their Lordships did not
wish to reverse the policy of judicial deference in
labour relation matters by raising the possibility -of

constitutional review.qu

Mr Justice McIntyre similarly held that 8.2(d) of the
Charter did not gquarantee trade unions the right to
negotiate in collective bargaining and the right to

strike.zo4

His Lordship acknowledged that ﬁreedom of
association was of fundamental importance in a free
society, because it served the interest of the
individual, strengthened the general social order, and
supported the functioning of democratic government.zo5
However, his Lordship rejected the view, adopted by some
lower court judges, that s.2(d) protected all Activities
or goals adopted by an association of‘individuals. Iﬁ his
Lordshi»'s view, freedom of association was essentially an

individuzl right, rather than one belonging to a group.zo6

297
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*

The group thorot‘uld not possess greater cons~
titutional rights anhd freedoms than the individual members

thenselves po.l.ll.d.zoz In summarising his approach to

freedom of association, Mr Juatice Mcintyre -tatodxzoe

--+. the Charter will attach to the exercise in
association of such rights as have Charter

protection when exercised by the individual.
Furthermore freedom of association means the freedom

to associate for the purposes of activities which
-are lawful when performed alone. But since thé fact

of association will not by itself confer additional

rights on individuals, the association does not

acquire a constitutionally quaranteed freedom to do

what is unlawful in association. ?

Prior to stating his view‘of the freedom of association,
Mr. Justice McIntyre reviewed and discussed a variety of
definitions of freedom of association adopted in lower

Court decisions. One such definition was that put forward \>

by Mr. Justice Kerans of the Alberta Court of Appeal in-
)
Black v. The Law Society of Alberta:2°°

In my view, the freedom (of association] includes
the freedom to associate with others in the
exercise of Charter-protected rights and also those
other rights which - ih canada - are thought so
fundamental as not to need formal expression: to
marry, for example, or to establish a home and
family, pursue an education or gain a livelihood.

Mr. Justice McIntyre rejected this approach because it
focused on the activity for which the association was
formed, rather than what his Lordship considered the

ttndamenta; purpose of freedom of assoctation, namely to

ensure that various goals may be pursued in common as
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well as individually. His Lordship stated that:

While activities such as establishing a honme,
pursuing an education or gaining livelihood are
important if not fundamental activities, their
importance is not a consequence of their potential
collective nature. Their importance flows from the
structure.and organisation of our society and they
are as important when pursued individually as they
are when pursued collectively. Even institutions
such as marriage and family, which by their nature
are collective, do not fall easily or completely
under the rubric of freedom of association ... This
is not to gay that fundamental institutions, such
as marriage, will never receive the protection of
the Charter. The institution of marriage, for
example, might weil be protected by freedom of
association in combination with other rights and
freedoms. Freedom of association alone, however, is
not concerned wlth conduct:; its purpose is to
guarantee that activities and goals ¢day be pursued
in common. When this purpose is considered, it is
clear that s8.2(d) of the Charter cannot be
interpreted as guaranteeing specific acts or goals,
whether or not they are fundamental in our society.

In distinction to the majority's position, Chief Justice
Dickson and Madame Justice Wilson held that s.2(d)
guarantees not only the liberty of persons to be in
association but extends to provide "effective protection
to the interest to which the constitutional guarantee is

212

directed."® The Chief &ustice and Madame Justice Wilson

further held that the interests protected by s.2(d) were
not limited to those otherwise protected by the Charter

213 -

or ones political in nature. Rather, the freedom of

association protected the freedom of the individual "to
]

interact with support and be supported by their fellow

human b:ings in the various activities in which they

choose to engage."214 However, the Chief Justice and
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Hadgn. Justice Wilson also placed some limitations on the
scope of the protection afforded by s.2(d), -tatinqzls

’

that the mere fact that an activity is capable of
being carried out by several people together as well
as individually, does not mean that the activity
acquires constitutional protection.
The judgements of the members of the Supreme Court of
Canada illustrate a variety of opinion on the issue of
whether freedom of association can protect the interests
and activities of an association of - individuals. For
three of the majority judges, freedom of association is a
relatively narrow concept protecting solely the person's
right to form an association and participate in its
activities. For the two minority judges freedom of
association has wider scope, pfotecting not only the
freedom of individuals to form groups but also the
activities and goals of the association so formed. In the
minority's opinion, a concept of freedom of association

that does not protect the essential goals of an

association would be ineffective and valueless.

Mr. Justice McIntyre's judgment falls between that of
the three majority judges and that of the minority. His
Lordship differs from the other majority judges: in
holding that freedom of association protects some
activities of an association and not merely the right of

individuals to join and participate in a group. His
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Lordship differs from the minority in his view that the
activities of an association are protected under s.2(4)
of the Charter only if the association's Rembers have a
legal or constitutional right t& engage in the activity.
The minority, while agreeing with this proposition, are
willing to extend the protection afforded by s.2(4) of
the Charter to cover the goals and essential purposes of
the association in order to make the fundamental goal of

freedom of association more effective.

The significance of this is illustrated by Mr. Justice
McIntyre's discussion of Black v. The  Law Society of
Alhgx;g.216 In that case, Mr. Justice Kerans had hold.that
freedom of association protected the individual's freedom
to associate with others in the exercise of certain
fundamental rights such as marriage and establishing a
home . 217 Mr. Justice McIntyre rejected this view of
freedom of- association because it emphasised the goal or
purpose for which an association was formed and sought to
give Charter protection to those goals under the rubric of

freedom of assoéiation.zl8

This emphasis, in the opinion

of Mr. Justice McIntyre, obscured the tundamengal role of \\}
freedom of association, namely to protect the right of the
individual to join with others in exercising rights and
engaging in activities that he would otherwise be unable

219 ’

to do alone. In contrast, the minority .would accord

/
certain activities constitutional status by virtue of
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their collective nature. Thus,.céitiih”institutibns‘likc
marriaqc_and family and activities like obtaining shelter

would be protected under s.2(d) of the Charter.

4.  Section 2(a): Freedom of Religion

L
, A
Section 2(a) of the Charter provides as follows: ®

L4 .
2. Everyone has the following fundamental freedoms:

- (a) Freedom of conscience and religion.

This provision may' be of assistanc‘g in chailenging
exclusionary zoning by-laws that affect the ability of
religious gfgyps to move into residential areas, small
towns, or farming communities. Specifically s.2(a) would
| be available to-reiigious groups, such as;the Hutterites,

\
whose beliefs demand that they live a communal lifestyle.

As with other sectioggaof the Chatter, there are a number
of interpretive proSiems/égsociated with s.2(a).220 Among
the ones relevant to a discussion of exclusionary zoning
are: does s.2(a) protect only established religions; does
the Fﬁarter protectioﬁ extend only to laws regulating
beliefs or does it extend to laws regﬁlating cQnduct
arising out of these beliefs; and does the Charter
prohibit only laws intentionally affecting religion or

does it prohibit laws whose effect on religion is
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221 The !first of these issues is likely only to

unintggﬁg?.
arise ﬁh;re the individual seeking Charter protection
adheres to a system of beliefs and values which‘difter
from the majority view of religion. The other two issues,

however, are likely to arise more frequently since zoning

4 by-laws affect the conduct of religious groups rather

than beliefs, and the effect of these by-laws may be

unintended.222

Under pre-Charter law, decisions of the Canadian courts
indicated religious freedom protected only religious

belief «w ot conduct motivated: by religious belief. In

(o) oI g 3 Rosentanni v. The Queen, the case in which
the Supreme Court of Canada held Fhat the Lord's Day Act
did not offend the Canadian Bill of Rights, Mr. Justice
Ritc}"xierstatedzzz3

The constitutional protection of religious freedom
terminated disabilities, it did not create new
privileges, it gave religious equality, not civil
immunity. Its essence is freedom from conformity to-
religious dogma, not freedom from conformity to law
because of religious dogma.

Ir Walter v. Attorney-General of Alﬂe;ta, the Supreme

Court of Canada upheld the validity of the Community

24

Property Act, R.S.A. 1955, ?.52.2 This legislation

regquloted communal ownership‘ of agricultural 1land by
"colon.es" and was designed to prohibit Hutterites from

acquiring large sections of farming land.225 In
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discussing freedom of religion, Mr. Justice Martlaﬁd

stated:226

Religion as the subject-matter of legislation,
wherever the jurisdiction may 1lie, must mnean

* religion in the sense that it is generally

+ understood in Canada. It involves matters of faith
and worship, and freedom of religion involves -
freedom in connection with profession and
dissemination of religious faith and exercise of
religious worship. But it does not mean freedom
from compliance with provincial laws relative to
the matter of property holding.

Mr. Justice Martlané, writing for thq_Supfeme Court of
Canada, held that 1living togeth:; communally gnd sharing
land was not a part of religiQfoiﬁy thus property
ownership could be validly reéﬁ;ifzg/by the provincial

legislature under the property and civil rights clause of ~
the British North American Act, 1 67.227

Similarly, in R v. Harrold, the Bxitish Columbia Court of
Appeal upheld the validity of a‘mmnicipal anti-noise
by-law that curtailed street procéssions of members of
the Hari Krishna by making i;legal the setting off of

228 The Court held the

fire-crackers without a 1licence.
by-law to be of general application and not aimed at
restricting the religious- freedom of .the sect's

members.229

Since the enactment of the Charter, the Supremé Court of

Canada has provided guidance as to the meaning of s.2(a) -
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in two decisions. In B“V. nig;n_p:ng_nn:;_jﬁn*, tho
Supreme Court declared the federal Lo?d's Day Act to be of
no force and effect because it infringed the Charter
guarantee of freedom of religion.23° In Edwards Books and
Art Lipited v. The Oueen, the Supreme Court of Canada
upheld the validity of the Retail Business Holidays Act

- R.S.0. 1980, c. 453 ‘against a claim that it infringed

s.zka) of the Charter because it imposed a financial

burden on non-Christian businesses that was not imposed

on the majority of businesses.?31

In R v. Big M Drug Mart Ltd., the main issue before Ae

Supreme Court of Canada was whether the Lord's Day. Act,

232

violated s.2(a) of the Charter. Section 4 of the

Lord's Day Act made it unlawful, ter a , for any
peréon to sell, to carry on, or transact any business on
the Lord's Day, a term defined to mean from midnight on

Saturday to midnight on Sunday.233

Big M Drug Mart Ltd.
wés charged with unlawfully carrying on the sale of goods
on, Sunday contrary to the Lord's Day Act.234 As a
principal part of its defence, the company challenged the
validity of the Lord's Day Act, alleging that it violated

s.2(a) of the Charter because it forced members of other

religions to observe Sunday as a religious holiday.235

Thé Styreme Court of Canada, in a majority decision, held

that th2 Lord's Day Act was of no force or effect because



it violated the guarantee of freedom of conscience d
religion found in the Charter.?3¢ e Chief Justicae,
writing for the majority, held that the Lord's Day Act
was originally enacted to ensure . Sunday observance as a
religious day.237 In his Lordship's view, the lLord's Day
Act commanded a minérity of the Canﬁdian population, on
pain of sanction, to conform to a particular religious

precept of the majority.238

The Chief Justice further held that the legislation's
original religious purpose was not mitigated gy later

secular justifications of it as a means of ensuring a

regular day-off for workers.239

In the course of his decision the Chief Justice made the

following remarws concerning the freedom of religion in

Canada:24o

The essence of the concept of freedom of religion
is the right to entertain such religious beliefs as
a person choses, the right to declare religious
beliefs openly and without fear of hinderance or
reprisal, and the right to manifest belief by
worship and practice or by teaching and
dissemination. ...

Freedom can primarily be characterised by the
absence of coercion or constraint. If a person is
compelled by the State or the will or another to a
course of action or inaction which would not have
otherwise have chosen, he is not acting of his own
volition and he cannot be said to be truly free.
... Coercion includes not only such blatant forms
of compulsion as direct commands to act or refrain
from acting on pain of sanction, coercion includes
indirect formg§ of control which determine or limit

306
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alternative courses of conduct available to others.
Freedom in a broad serme embraces both the absence

of coercion and constaint, and the right to
manifest bellefs and praqtices. Freedom means that,
subject to such limitatidns as are necessary to
protect public safety, order, health, or morals or

the fundamental rights and freedoms of others, no

one is to be forced to act in a way contrary to his
beliefs or his conscience.

In Edwards Books and Art Limited v. The Queen, the Supreme

Court of Canada upheld the validity of the Retail Businoq?”
Holidays Act, which required retail business to close onx )
certain days including Sundays.241 The legislation created

a number of exceptions to the denera; prohibition. The
most controversial of these exceptions was one applying to
businesses that employed fewer than seven individuals and
remained closed the Saturday immediateiy preceding the
Sunday on which they opened.242 Various companies were
charged with operating on Sunday in defiance of the

‘1egislation.243

As part of their defence, they challenged
the validity of the Retail Business Holidays Act, alleging
that it infringed s.2(a) of the Charter because it imposed
a financial penalty on those shopowners and employees
whose weekly religious day of rest was not Sunday.244 In

some cases, the individual shopowners were able to provide

evidence of their religious beliefs and practices.245

The owners of the various businesses appealed their
convictions to the Ontario Court of Appeal which, with
the e..ception of one case, dismissed the 'appeals.246

These dacisions were then appealed to the Supreme Court



of Canada.

|
The Supreme Court of Canada, in a majority judgment, held
that the Retail Business Holidays Act infringed s.2(a) of
the Charter but was demonstrably justified under s.1 of

the Charter.=2%7

In reaching this conclusion, the Supreme
Court reiterated many of the points made in Big M Drug
Mart Ltd. and discussed more fully the concept of ffeedom
of conscience and religion.

Chief Justic‘ Dickson, writing for the majority, affirmed
that both tl purpose and effect of the impugned
legislation was relevant to determining whether s.2(a) of
the Charter had been infringed.248 The Chief Justice
accepted evidence ©presented by the Ontario
Attorney-General that the purpose of the Retail Business
Holiday Act was a secular one. It was designed to ensure
that one section of the community, workers in the retail
industry, had a weekly day of rest.249 Although this
weekly day of rest coincided with a Christian religious
day, evidence showed that Sunday had been chosen because
it was a commonly accepted day of rest in virtually all
industry and had developed into a day when families could

50 Because the Chief Justice found that the

be together.2
legislation was not designed to enforce compliance with a
religious holiday, his Lordship then analysed the

legislation's effect.

308
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The "Chief Justice stated that s.2(a) of the Charter
prohibited the State from imposing costs or burdens that
’sub-tantially interfered with religious practice or

belief:251

It matters not, I believe, whether a coercive
burden is direct or indirect, intentional or
unintentional, foreseeable or unforeseeable. All
causes of burdens on the exercise of religious

2 beliefs are potentially within the ambit of s.2(a).

The Chief Justice stressed, however, that not every
state-imposed cost or burden would violate s.2(a) of the

Charter.252

IA his Lordship's view, s.2(a) of the Charter
protected individuals only to the extent that religious
beliefs or conduct might reasonably or actually be

threat:ened.z53

His Lordship stated that a state-imposed
cost or burden must be capable of interfering- with
religious belief or practice before it could be said to
violate s.2(a). Legislative or administrative actions
which merely increased the cost of practising religious

beliefs were not prohibited by s.2(a) if the burden of
¢

cost was trivial or insubstantial.254

In this instance "~ief Justice found that the Retail
Business Holida:a - -ated an economic advantage for
those business" #- : prved Sunday as a religious day

and disadvantag
255

ersons who observed another

day. For those’ nessmen who regularly observed

Sunday as a day of rest for religious reasons, a
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state-imposed requirement that their business close on |
Sunday imposed no financial penalty because presumably
the business would have been closed in any event.
However, the Retail Business Holidays Act did impose a
penalty on businessmen whose religious convictions
required them to r;main closed on a day rather than
Sunday. In order to observe both the legislation and
their religion, these individuals would have to close
their shops for two days in the week, 236 The Chief Justice
found that this constituted a substantial burden on their
freedom of conscience and religion,257 and that the
Retail Business Holidays Act presumptively violated s.2(a)

of the Charter.258

Notwithstanding this finding, the Chief Justice
eventually held that the burden imposed by the Retail
Business Holidays Act was justified under s.l1 of the

Charter.259

Applying the tests summarised in R v.
g;kgg,zso the Chief Justice found that the objective
underlying the Retail Business Holidays Act was of
sufficient importance to warrant overriding the rights
granted under s.2(a) of the Charter. 26! His Lofdship also
found that the exemption scheme in the legislation
represented a genuine attempt to minimize the effect of
Sunday closing on Saturday-observing retailers, and was
no more restrictive than alternative methods adopted by

other provinces.262



5. Section 1

Section 1 of the Charter provides:*

1. The Canadian Charter of Rights—~of Freedoms
guarantees the rights and freedoms set out
in it subject to such reasonable limits
prescribed by law as can be demonstrably
justified in a free and democratic society.

This is the final section which must be considered when
~

discussing the Charter's application to both exclusionary

zoning and restrictions on the exercise of property

rights. This section gquarantees the various rights and

freedoms found in the Charter; it also provides the basis

for restricting those rights and freedoms in light of the
rights of others and reasocnable restraints imposed by

society.z63

The decisions of the Supreme Court of Canada in R v. Big

”»

M_Drug Mart L;g.264 and R v. Qaggszss outline the

considerations to be taken into account when analysing
legislation and government activity under s.1 of the

Charfer.

The task of determining whether the legislation meets the

criteria of s.l1 involves answering two questions:

1. Is the objective of the limits imposed by the

lagislation of sufficient importance to warrant °

311
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overriding a constitutionally protected right or

freedom?

2. Are the means chosen reasonable and demonstrably

juutified?266

In R v. nggg; Chief Justice Dickson elaborated the
factors to be considered in answering these questions.267
Regarding the first question, his Lordship stated that the
objeghtV!*:erved by the legislation must be of "sufficient
importance"A to warrant overriding a constitutionally

%

guararteed right or freedom268 and must felate to concerns
‘which are pressing and substantial.?%® His Lordship
further stated that the courts would apply a high standarg
* to ensure that trivial objectives, or ones discordant with
principles of a free and democratic society, would not

gain 8.1 protection.?’©

When answering the second question, his Lordship stated
the courts were to use a form of proportionality test,
balancing the interests of society with _those of

271\According to his Lordship, this

individuals and groups.
test 1is composed of three elements: the limitations
Created must be rationally connected to the 5pjective;
they must impair the right or freedom as 1£§21e as
possible; and there must be proportionality between the

effect of the measures and the objective sought.272 With
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respect to this last factor, his Lordship further stated
that the severity of the effect on the individual's rights
and freedoms might in some Eases outweigh all other

considerations so that the measure could not be Justified

by the objective sought.273

Madame Justice Wilson has expressed doubt wheth?r

{
utilitarian considerations and administrative convdgnience
s
can constitute a sufficient justification for overriding

Charter rights and freedoms.274 In wards oks d ts
Limited v. The OQueen’, however, the Chief Justice

indicated that administrative convenience was . q

-

legitimate concern in the case of legislation iggulaﬁing

».
business.275

Further, in Edwards Books and Arts Limited v. The Queen,

both Chief Justice Dickson and Mr. Justice La Forest
stressed that the Legislature must be given a certain

latitude to formulate legislation.276 In the words of the

Chief Justice,277

A reasonable limit is one which having regard to
the principles enunciated in Qakes, it was
reasonable for the legislature to impose. The
courts are not called upon to substitute judicial
opinions for legislative ones as to the place at
which to draw a precise line.

Mr. Justice La Forest stated that the Legislature must be

allowed adequate scope to achieve its objective if it is
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of a pressing and substantial nature.?’8

[ )

B. Specitic Exclusionary Zoning Techniques

Of the oxcluiionavy zoning techniques outlined in Chapter
II, only single family zoning by-laws and -discretionary
development controls will likely be found to violate the
Charter. Such devices have historically either been used
to exclude, or have had the effect of excluding, specific
grods; such as the mentally and physically disabled or
members of religious sects. Religion and mental and
physical disability are now prohibited grounds of
discrimination under 8.15(1) of the Charter. As well,

freedom of association, even in the ﬁL;row sense of Re

Public Service Emplovee Relations Act, and liberty, in

-~

the expansive sense, are affected by these exclusionary
zoning techniques. Prior to the enactment of the Charter,
many courts had sought to mitigate the restrictive
effects of such techniques by construing them in favour
of thd/individual or groups challenging t‘heir‘validity.~
The presence of Charter-based rights and freedoms will

simply strengthen this trend.

Subdivision exactions and by-laws regulating high density
residential development are less likely to violate the
Charter because they affect rights that, at present, seem

only to be protected peripherally by the Charter. These
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exclusionary zoning techniques raise such issues as
whether legislation having an adverse and disparate
effect on the rights of certain groups violates s.15(1),
whether s.15(1) prohibits wealth-based discrimination and
whether 8.7 of the Charter protects more than an
individual's physical iﬁtogrity and political freedoms.

1. Subdivision Exactions and Regulations excluding High
Density Development
It is appropriate to discuss at one time the possible
effect of the Charter on these two exclusionary zoning
techniques because of their similarity. By-laws
regulating ox, excluding high density residential
development repregent primarily an attempt by local
planning authorities to protect low density residential
areas from the detrimental effects of intensive
development. As well, such policies are metivated by a
desire to rationalise growth and tailor it to the fiscal

resources of the community.279

Likewise, subdivision
exactions and development controls reflect concern that
new development projectsfshould provid& or pay for the
provision of municipal services they rqqu;;e,%,\Local
planning authorities also impose subdivision/exactions in
order to ensure that new residential development conforms
to building codes, meets heal?h and safety requlations,
and is aesthetically compatible with the surrounding

area.280 These planning techniques create inequality



because they effectively exclude the less wealth;“ﬁ
low density residential areas'and new housing proje:ts,
thus denying them access to many associated benefits such
as parks, Ldequate public transport and schools. Since
many of these benefits are the product of municipai and
provincial pubiic spending; it seems inequitable that
some members of society are denied the opportunity to
make use of then. These planning techniques at least
arguably violate the individual's right to the equal
protection and_ equal benefit of the law without

discrimination.

iet, a challenge to the. validity of these exclusionary
zoning techniques based on 8.15(1) would likely fail.
First, a petson or group challenging the validity of
subdivision exactions or large-lot zoning must establish
a, prima .facie breach of s8.15(1). The previous discussion
" of 8.15(1) shows how difficult it would be to establish

281

such a breach. _Although the Supreme Court of Canada

has stated that the effects of legislation are relevant

282 the

insofar as s.2(a) of the Charter is concerned,
Court nay not extend an effects test to s.15(1). Rather,
the cCourt may choose to adopt an approach favoured by
some lower courts,_.namely that the phrase . "without
discriminatiofli'i connotes purposeful discrimination

between groups of individuals as a result of personal

characteristics associated with these individuals.283
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'Adx'nittedly, the ;Supreme COurt has chosen to adopt a t.est

of Adiparate impact in reviewing actions alleged to
violate the anti-d.’:scrimination provisions of‘ the Canada
Human Riéhts -Act.284 Like their American counterparts,
however, they may distinéuish between human r‘ights
legislation a'nd a constitutional document.283

Equally important is the issue of whether 8.15(1)

protects individual’from inequality stemming from their
socio-economic statls. Certainly, the case of Kask v.
MHZBG suggests that s.lS(l)\ will be violated if
indi~viduals are dénied the opportunity to exercise
Charter-guaranteed rights as a result of their
comparative poverty. However, the right of access to
housing is certainly not expressly quaranteed in. the
Charter. Whether it is impliedly gquaranteed by s. 7 is
still to be“ determined. ‘Statements by Chief Justice
Diékson and Madame Justice Wilson suggest that certain
‘members of the Supreme Court favour an expansive |
interpretation of s.'7,287 wt‘}‘ statements by the members
of the majority in Re bl Service Emplovee Relations
Act suggest that other men;bers of the Court favour a
restrictive view of that Section.288 Moreover, Mr.
Justicé MacDonald's decision in Kask v. Shimizu has not '_
been universally 'a\ccgpted by other judges of the Alberta

Court uf Queens Bench.289
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Yet, assuming that a breach of 8.15(1) was established,
it is possible that the inequality Created by these
exclusionary zoning techniques could be justified under
8.1 of the Charter. Under s.1, a local planning authority
would need to establish that the objectives of the
Planning techniques in quéstion were of sufficient
im?ortance to warrant overriding the equality rights
.nrotected by 8.15(1). The rationale of land use planning
has traditionally been that it seeks to regulate land use
so that a community's land and fiscal resources are used
hin the most efficient manner. Zoning to 1limit high
density development in low density residential areas and
a policy of imposing subdivision exactions on new housing
projects are merely specific examples of thié general

290 Prior to the Charter's

underlying rationale.
enactment, Canadian courts had accepted the importance of
state regulation of land use; it is unlikely that they

would now suddenly alter their position.291

Under s.1, a local planning authority must also establish
that its land use regulations are both rationally related
to its chosen objective and impair the individual's
&quality rights as little as pussible. If the objective
of the.local planning authority is the legitimate one of
requlating urban development, then by-laws restricting
high density development and imbosing subdivision

exactions can be said to be rationally related to that
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goal. Whether they are the least restrictive means of
doing sq, is more contentious since an answer to this
question depends largely on the court's initial
determination of the purpose of s.15(1). If 8.15(1) is
meant to provide a means of achieving equality of result,
then a land use by-lgw or a policy of imposing .
subdivision exactions which effecfively denies grqud‘yof

individuals access to housing, schools, and parks‘is

hardly the least restrictive means of regulating urban

growth. If, as is 1likely, the courts determine that
8.15(1) is not inte;ded to achieve equality of gesult,
then these planning techniques would probably meet the
requirements of the second part of the test in R v.
Oakes. By-laws regulating high-density development and
subdivision exactions do not usually completely deny less
w hy persons all access to schools, public facilities,
R |

arks. Rather, they merely deny these persons access

to the same quality and quantity of facilities and open

space.

S 2. By-laws defining "Family" and "Dwelling“

Zoning by-laws providing restrictive definitions of
"family" and "dwelling" (single family zoning by-laws)
are the exclusionary zohing techniques most likely to
infringe the Charter. Depending on the way in which these

by-laws are structured, and the circumstantial evidence

319
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surrounding their enactment or enforcement, they may |
offend either s.15(1), 8.7 or s. 2(a), and posuibly even
8.2(d) of the Charter.

As discussed previouslylin Chapter II, there are roughly
three types of single family zoning by-laws that may
offend the Charter: ones that describe occupancy in terms
of "families" without defining this term; ones that
define "family" or "a single house keeping unit" in terms
of blood, marital or gdoptive relationships; and ones
that define these terms in a restrictive manner but
permit a limited number of unrelated indiQiduals to
occupy a dwelling. The effect of these by-laws is to
deprive people who wish to live in a non-traditional
family setting the opportunity to 1live in many

residential districts.
(a) Section 7

The most important section of the Charter for challenging
the validity of single family zoning by-laws is s.7.
Housing is recognised as a fundamental component of a
person's economic well-béing, and a state of economic
well-being and financial security, it can be argued, is a
prerequisite to full enjoyment of personal liberty.292

The ability to choose one's living companion is also an

important aspect of personal liberty. In some cases,
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individuail find they can only afford housing if they
share 1living expenses. In other cases, tﬁo person's
choice to share accommodation with other non-related
individuals stems from religious belief, friendship, or
sexual preference. For the mentally and physically
disabled, the capacity to live together is considered
critical to their ultimate ability to function in

society.293

If the courts adopt an expansive inteﬁpretation of s.7,
then all but those single 'family zoning by-laws
describing occupancy in terms of "single house keeping
units" would breach s.7. By-laws describing occupancy in
terms of "families" (without further defining that term)
imply by their very wording that only families in the
traditional sense can live in areas zoned single family
residential. By-laws defining "families" in terms of
blood, marital, or adoptive ties quite obviously prohibit
non-traditional families from 1living in single family
residential areas. By-laws permitting unrelated
individuals to live in single family residential areas but
limiting their numbers would also constitute a breach of
s.7. In effect, such by-laws state that a group of a
specified number of individuals is permissibl while a
group composed of even one additional member is not.
Accord.ngly, these by-laws restrict the individual's

freedom to join a non-traditional family when his presence

[ ]
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would cause the group's numbers to exceed the specified

limit,
(b) Section Z}d)

Section 2(d) of the Charter may also be applicable to

some types of single family zoning by-laws, depending on

which of the three judgements in Re Public Serxrvants
EleQXQQ_Bglggignﬁ_Aggz94 becomes the dominant one.

If the interpretation of the three majority members of
the Supreme Court becomes the dominant interpretation of
s$.2(d), then at least two types of single family zoning
by-laws would probably withstand attack. The majority's
interpretation of freedom of association is largely a
political éne =~ freedom of association protects the
ability of the individual tohjoin, participate in, and
maintain an association.-singié family zoning by-laws
that do not define‘"family" wduld not impact upon this
narrow concept of freedom of assoéiation because they do
not stop individuals from joihing together in
non-traditional family groups. Such by-laws mereﬁy
exclude these non-traditional families from living\xn
given residential districts, and then only if the
relevant local government body cares to eﬁ?&rgg_gggfﬁ;rms
of the by-law.. Similarly, by-laws which restrict

occupancy to blood, marital, and adoptive families do not



. preclude indiv;lduals from"%oléngingkto non-traditional
families, although they do ltop‘tho.i families from
living in certain areas. Under the majority's view of
8.2(d) of the Charter, however, the activities of the
association and the purposes for which it was formed are
not protected by freedom of association. Thus, this type
of by-law would not offend s.2(d) simply because it
precludes a group of individuals from attaining the goal
for which they originally formed a family.

By-laws allowing a 1limited number of unrelated
individuals to occupy a dwelling may, however, infringe
even this narrow concept of freedom of association
because they limit/zhe number of people who can join a
non-traditional familial association. Such a restriction
would seem to constitute a clear breach of the majority's
concept of freedom of association, and must be justified

under s.l1 of the Charter.

Under Mr. Justice McIntyre's interﬂketation of freedom of
association, the latter form of by-law would breach
s.2(d), and for the same reasons. Mr. Justice McIntyre's
interpretation of s.2(d) would also permit a group to
challenge a by-law limiting occupancy to "families" on

' the basis that it denied them their individual rights to
inhabit a home in‘a single family residential district.

Under Mr. Justice McIntyre's formulation, freedom of

323
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association protects a group's activities to the extent
that the individual members have a legal or Charter-based
" right to engage in that activity. If, under the relevant
single family zoning by-law, the 1ndiv%dual has the legal
right to inhabit a dwelling, then he should be able to
exercise that same right as a member of a group. Yet, 1if,
for some reason, the by-law precluded individuals from
living in the area, then the group would be unable to
challenge the by-law on charter principles. In such a
case, however, it may be argued that the by-law is
unreasonable, iﬁ the sense used by the Supreme Court of
Canada in Bell v. Regina, 235 and that the individual does
have the legal right to 1live in a single family

residential district.

By-laws limiting occupancy to r@lated‘families{would
still withstand attack. Here, the individual's right to
associate with other unrelated individuals is not
blocked: he and his chosen group are merely denied access
to a residential area covered by this form of single
family zoning by-law? According to Mr. Justice McIn&'e,
8.2(d) of the Charter would not protect the individual in
this instance.

If the ﬁinority interpretation of 8.2(d) of the Charter

were to eventually become the accepted view of freedom of

associaﬁion, all forms of single family zoning by-laws
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would be subject to challenge. Those by-laws that would
breach s.2(d) of the Charter under the views of the
mafority and Mr. Justice McIntyre would also breach the
minority's view of freedom 6} association. Land use

| by-laws that would not breach the narrower concept of
freedom of association would 1likely infringe the
minority's view':'since this interpretation takes into
account the goals and interests for which the association

was formed.

(c) Section 2(a)
L ]
Section 2(a), freedom of religion, will be of limited

assistance in challenging the validity of single family

by-laws. In both R v. M_Dmg_nﬂ_t_n%zgs and
297

Edwards Books and Arts Limjted v. The Queej, the

Supreme Court of Canada stated that s8.2(a) protected the
freedom to engage in religious practices as well as the

expression of religious pelier.278 However, the Court in

R v. Big M. Drug Mart Ltd. also stated that the freedom
to engage in religious praétice was subject to such

limitations as the state deenms necessary to protect

public safety, order, and health.299 In wards Books and
Azgg_Limiggg v. The Queen, the Court further stated that
the alleged interference with religious practice must be
substaﬂ%ial, and indicated that certain laws of general

application, such as taxation statutes, would not be

328
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invalid'linply because they inpo.oh a tax burden on
religious organisations or increased the price of items

300 Thus, in cases where

used in religious ceremonies.
alleged infringements of s.2(a) are raised, it is a

matter for determination by a court whether the land use
by-law substantially interferes with a group's religious
practice. In the pre-Charter Hutterite cases where this
issue has been raised the zoning by-laws have very

clearly restricted a practice fundamental to this group's

301 Similarly, s.2(a) would be infringed where a

religion.
single family zoning by-law precludes members of a
Christian religious order from living in a district. In
both cases, communal living constitutes an integral part
of religious life, and thus an argument based on s.2(a)
is possible. Conversely, s.2(a) would not protect a group
of individuals from the effects of a single family zoning
by-law, if these individuals coincidentially were
practising Christians. It is unlikely in such a case that
their decision to 1live togeth;; would reflect religious

belief.
(4) Section 15(1) R

Finally, some single family zoning by-laws may violate
8.15(1). As with all exclusionary zoning techniques,
single family zoning by-laws divide a community along

socio-economic 1lines simply because they exclude
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non-related oxtondcd‘ faniiiol, which are generally
composed of the poorer members of society and the
mentally and physically disabled. The applicability of
8.15(1) of the Charter to this aspect of single family
zoning by-laws is subject to the courts' determination of
the issues raised in connection with subdivision
exactions and zoning to exclude high density residential

development.

Unlike by-laws regulating high density residential
development and subdivisions exactions, however, single
family zoning by-laws also expressly create inequalities
betwveen ﬁembers of families in the traditional sense and
members of non-traditional families. Because such by-laws
serve to exclude members of non-traditional families
while simultaneously allowing members of traditional
families access to single family residential areas, there
is an inequality in the substance of single family zoning
by-laws which prima facie should constitute a breach of
8.15(1) . Moreover, single family zoning by-laws that
place a 1limit on unrelated individuals but allow any
number” 6f related individuals to live in a single
dwelling also prima facie breach 8.15(1). Clearly, these
by-laws create a distinction bet&ggg traditional and
non-re:ated families and do so solely‘Sh\xhe basis of the
lack of a familial tie between members of the unrelated

family.
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(e) Saction 1 |

Justification of single family zoning by-laws is
difficult. First, some of the motivations underlying
single family zoning by-laws are qué@tionable, especially
when they are based on assumptions about the
characteristics of non-traditional families. Second, even
though other goals underlying this exclusionary zoning
technique reflect valid planning considerations, it
cannot be said that the means adopted by local planning
authorities are rationally related to the desired goal,
or affect the individual's rights in the least
restrictive matter. By-laws defining occupancy in terms
of "families™ do not control the adverse effect of high

density residential development.3°2

It is also possible
for families, large or small, to act as disruptive
influences in the neighbourhood.3°3 If a local planning
authority wants to regulate growth in low-density
residential areas, then by-laws describing occupancy in
terms of single housekeeping units are a less restrictive
means of doing so. Such‘.b-laws do not reflect many of
i!g assumptions underlying more restrictive single family
;ohing by-laws, but still serve the primary objective of

excluding commercial development and boarding houses.

3. Controls on Discretionary Development
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controls on discretionary dovclopnont potentially violtio F /
8.15(1) of “the Chartcr Discretionary development qiv-' ? -

local planning authorities the opportunity to inpq.‘a “A.
0" A

conditions on certain types of development that l&d" f';
imposed on other forms of development. Such con@i(iOnl
can include the stricter application of buildgnq“codol
and health and safety regulations, the spacing of
developments within a community, and the placing of a
limit on the number of people who can live in such

[}
304 In residential arMeas, discretionary °*

developments.
development control is most often exercised in connectdon
with development applications for group homes. ' ! .

M |

>
The relevance of s8.15(1) to discreti Ry devolopment

control depends, primarily, on whether the courts are
prepared to view inequality in the treatmegk of types of
development applications as inequality in the treatment
of individuals. Discretionary development control creates
different sets of procedural and substantive ;onditions.
based on the nature of the proposed development. In light
of various lower court decisions, it is possible to argue
that s8.15(1) of the Charter does not grant developers, as
sponsors of group housing, equality rights because such
rights are economic in nature, while the Charter has been
held to prohibit discrimination based on personal

305

attributes only. In the case of group housing,

however, the characteristics of the \individua;



. : 3 ‘ . 330
inhabitants are closely connected with the‘ form of
residential development itself, and thus, procedural and
eubstantive road b;ocks have the effect of excluding
mentally and‘ physically disabled from low-density
residential areas. It .is a debatahle issue whether
discretionary developﬁent control,  in this instance,

discriminates between types of development or types of

persons.

If the courts were to determine that discretionary
developmeqt contrel creates inequalities  between
individuals,-rather than types of development, it would
be much easier to argue that a local planning authority
iﬁ%ringes 8.15(1) of the Charter by imposing onerous
conditions on the construction of grovp homes. Thls
inequality can be viewed as an exampie of plannin
actions having an adverse and disparate impaetfoiva-gztss
of individuals or as an example ,of. an express inequality 7??£‘
in the application and substance of land use?regulations. |
In either event, there would be a gzimg facje’ breaéh of
s.l?(l), and consequentlty theulocel planning authority
would have to justif? its by-laﬁ or agtions under s.l1 of
the* Charter. | el ' SR S,

L ’

Discretionary development control as it relates to group

& -

housing presents complex 1ssues under s.1 of the Charter.

While gs’ pgsp;e would‘contest the beneﬁits of allowing



. ' 331
the mentally and physicallg’disabled the opportunity to
live a reiatively normal existence in a residential area,
local residents and councils do have important concerns |
about the effect such homes may have on their community.
In many instances, Canadian municipalities have not
sought to exclude totally group housing from:residential
areas, but have only sought to control the number of
group homes in local areas and regulate the form such
.'housing takes. Comments made by Chief Justice Dickson and
Mr. Justice La Forest in Edwards Books and Arts Limited

v. Tl Q 306

seek to substitute a judicial poliby relating to grou;

suggest that Canadian courts would not

homes for one developed by 1local planning authorities
after consultation with planners, medical and other

experts, and the community. Provided that the r@sidents
of group homes were given a certaiﬂﬁaegree of access to
low dehsity residential areas, the court may very well
find that a land use by-law regulating development and
limiting the number of group homes in a given area is

justifiable under s.1 of the Charter.

However, the case may be different when a land use byelew
makes no provision at all for group housing in a low
densitf residentiel area. Iﬁ this case, the mentally and
physically disabled may be completely excleded from a low
density resiglential area unless they can samehowliit )
within the confines of af?inqle fa&%}y zoning by-law.

v )
)‘,. ‘ . v.1.~ i “:_q,.o'
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Here, the courts may question ﬁhe'objoctivc behind the
land use by-law. Alternatively, they may find that the
objective underlying the land use by-law is a\substantial
one, but then find that the form of by-law is not the
least restrictive way of ackieving the community's

objective.
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CHAPTER VI: THE CHARTER, REGULATION OF PROPERTY RIGHTS
AND SUBDIVISION EXACTIONS

This Chapter will’examine the effect of ss.7 and 15(1) on
the ability of municipal and provincial planning
authorities to regulate property rights, require land
owners to obtain subdivision approval before developing
their land and impose conditions on that approval. It is
evident that the majority of ‘the provincial Courts
believe that the Charter, as a whole, does not guarantee
"economic rights", and that s.7, in particular, does not
provide individuals or corporations with a general right
of property. Moreover, the provincial Courts, by and
large, have adopted the view that corporations cannot
avail themselves of equality rights under s.15(1) and
have suggested that economic grounds are not included
within the prohibited grounds of discrimination listed in

that Section. "

The Supreme Court of Canada, however, has not ruled on
any of these issues. Thus, it is still an open question
whether Ehe Charter can be used by individuals and
corporations to challenge land use regulations affecting
their property rights and making subdivision approval

conditional upon provision of services, money and land.

A. Interpretive Problems Associated With The Charter

351
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1. Sektion 7
f X
There ar% three main interpretive problems associated
with s.7L Firsi, the courts must determine whether
property ?ights are included in the concepts of "liberty"
or "secufﬁty of the person". Second, the courts must
determine whether "the principles of fundamengal justice"
permit juéicia% review of the substance of legislation.
Third, the courts must give some meaning to the word

"deprived".
(a) Do property rights exist in s.7?

To date, the majority of provincial courts have held that
property and economic rights are not\included in s.7.1 The
Federal Court of Appeal and the Trial Division have

adopted a similar position.2 The exceptions to this trend

are the decisions of Melvin v. The Queen in right of New
3 4.

and R, v. Halggrt. *
2y
v ®

PO

Brunswick

The New Brunswick Provincial Court decision of Melvin v.

The Queen in right of New Brunswick was the first

Canadian jud nt to raise the possibility of a
judicially r;ggghised general right of property.5 In that
. e o 7

case, proviﬁﬁﬁal sales tax legislation allowed the

provincial® government to impose a lien on "all the
'{ :

property" of the taxpayer if that individual or

il W
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corporation failed to pay the assessed taxes.6 The
prﬁvincial government imposed allien upon the property of
a restaurant owner, most of which was owned by third
parties, such as Melvin, or held under lease, conditional
sales contracts or licences.’ Melvin, along with the other
owners, argued as a matter of interpretation thatfthe
legislation did not grant the provincial government the
power to place a lien on pgpperty belonging tQ third
parties.8 Mr. Justice Dickspn of the New Brunswick
Provinclal Court agreed with this argument, holding that

the wording of the legislation did not permit the

interpretation advanced by the government.9

While his Lordship's judgment was based on a strict
construction of the provincial legisiation, it also
suggested, in obiter, that the placing of a lien on the
property of third parties contravened s.7 of the Charter.
His Lordship stated that the right to the use and
enjoyment of property and the right to claim compensation
in the event that the Crown confiscated such property
were common law rights existing at the time of the
enactment of the Charter, and were thus given recognition
under s.26.lo Since the Charter purported to guarantee
all the rights and freedoms to which Canadians had been
accustomed, the right to the use and enjoyment of
property was contained implicitly within the rights

11

granted by s.7. In his Lordship's opinion, the term
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"security of the person" extended to cover the right to
the use and enjoyment of property and the right to be
compensated if that propert§) was confiscated by the

Crown. 12

- Mr. Justice Dickson did not elaborate how property rights
affected personal security nor indicate how the
confiscation of property in this case would have affected

the third party's pefsonal security. .

The Provincial Government appealed Mr. Justice Dickson's

decision to the New Brunswick Court of Appeal. In the

judgment reported as R. v. Eastabrooks Pontiac Buick Ltd.

("R. v. Eastabrooks"), the Court of Appeal upheld the
lower court decision, but refused to go to the extent of
holding that property rights were included in s.7 of the

13

Charter. Rather the Court of Appeal based its decision

on common law rules of statutory interpretation.14
Applying these rules, the Court of Appeal held that the
sales tax legislation did not allow the Crown to place a
lien on property belonging to third parties if the
taxpayer had defaulted in his payments.15 The Court of
Appeal further stated that s.26 of the charter did not
give the common law rules of statutory interpretation
constitutional status. Rather the Court held that this

Section simply ensured the continuance of common law and

statutory rights existing at the time of the Charter. 1°
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In a second case, R, v. Halpert, the Ontario Provincial
Court quashed informations charging the defendants with -
offences contrary to the Weights and Measures Act,
1970-71-72 (Can.) on the grounds that the relevant
sections of the Act contravened s.7 of the Charter.l’
Sections 36(2) and 336(2) of the Requlations made it an
offence to offer for retail sale, advertise or display
gasoline in other than metric units. Section 19(3) of the
Act empowered a government inspector to seal gasoline
pumps where the inspector determined that the pumps did
not meet the requirements of the Act and Regulations.
Under ss.33 and 34 of the Act, the inspector could seal
the pumps immediately if he determined that they were
inaccurate, or place a compliance tag on them if they

contravened the Act for other reasons.18

The defendants sold gasoline under the Imperial system as
well as the metric system. An inspector sealed the pumps
after placing a compliance tag on theﬁ. The defendants
broke the seals arfd were charged_wiﬁh having contravened
the Act and Requlations. Mr. Justice Ross of the
Provincial Court held that s.33 and s.34 of the Act
infringed s.7 of the Charter because they deprived the

19 His Lordship

defendants of their property rights.
futther held that the infringement was not justified ’
under s.i»because the inspector's power of determination

was unfettered, there was no opportunity for a hearing,
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and the pumps could have b (o \!onWta ‘lgitinito

timo.;o

In his ﬁbrdshiéfs opih ‘these factors made the
N . 4 :
sealing procedure manife8tly unfair and untenable in a

free and democratic society.zl

In'determining that s.7 of the Charter includ.a a general &
right of property, his Lordship relied upon the definition
of "liberty" found in Board of Regeffts State Colleges v.
gggn.zz This case, it will be remembered, gave an
expansive definition to the word "liberty", including
within it freedoms central to a person's enjoyment of his
private life and his individuality.?3 Amongst the speciffc
freedoms mentioned by the United States Supreme COu%t“was
the freedom to contract, although this freedom was linked
with the individual's right to engage in the common .
occupations of life. His Lordship also linked property .
rights to the individual's ability to earn a livélihood, |
stressing the importance of the gasoline pumps to ‘the

defendants' businesses.24

The Crown appealed this decision. On fppeal, the Ontario
County Court set aside the orders of the lower Court, and -
ordered a new trial.®> However, in overturning the
earlier decision, the Court did not discuss the issue of
whether\s.? included a righg of property. Rather the
Court assumed that the lower court judge was correct in

stating that s.7 was applicable to the problem, but
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differed from him in his analysis of the effects of the

Act and Regulations.ze

rod

In numerous other .cases, the courts have stated that s.7

L4

does not include either a general right of property or
economié rightg.z7 One reason frequently cited in suppert
of this position is the fegislative history of s.7.28 It
is well-known that the right to "use and enjoyment of
properfy" was taken out of the final version of the
Charter largely to appease the New Democratic Party,
which feared that a property rights cause would threaten
the validity of much federal and provincial regulatory‘
legislation, and to placate some provincial governments,
which argued that such a clause would strengthen the
native people's land rights cldims. 22 Some courts have
taken judicial notice of the legislative hisféry of s.7,
and have held that the judiciary should not interpret s.7
~as including a general right of property when the
Parliament has deliberately excluded this right.3°

A related reason for denying tbat s.7 gpcludes property
rights is based on a literall‘ integoretation of the

31

Charter. Section 7 does not expressly mention property

rights and speaks only of the righq‘of life, liberty and
ER

security of the person. Some courts have placed

significance on this point, comparing the Charter to both

the Canadian Bill of Rights and the Fifth Amendment of



the United States Constitution.32

o
Y 4

A thi;d approach adlopted by oome‘courts is to construe

5.3 in light of the subsequent 8s.8-14, 'holding that the

genefal words of s.7 are limited by the detailed rights
) of those othér;Sections;%? Accordipgly, these gqurts have

found that concepts‘of life, liberty aﬁgusecu£§Zy of the

person refer only to the freeoom from arbitrary ar?ést or

detentio‘:, and to the bodily well-being of natural

4 ,

persons.
%

PEES

The Supreme Court of Canada has not been faced with the -

]

issue of whether economic rights or a generalsright:-of ‘.

»

property are included in the‘Charte;.'In Edwards and Arts

.
ook ;mited v. The Queen, Chief Justice Dickson, in
oh;tef, stated that whatever else "liberty" included, it
did not encompass the untramelled right to.conduct one's

business entirely free of state vregulation.35 In Re

Public Se zzice Emploxee Relations Ac;, Mr. ‘Justice

- McIntyre stated that the Charter as a whoLé did not

36

protect ‘economic rights. Yet, the Chief Justice arid

]

Madame”Justice Wi}son; in the'giie case, suggested that
s.2(a) of the Charter protected

he right of indiyiduals

to join together for thé purpose of protect;ng their - .-
; , ¢

livelihoods, statements wqi Q{jugqut that the-Charter

protects some ecgpoylc rights, In Re Singh and f#he

Miﬁi tg ggg mm g;ation and E@plo&ment ;ﬁometmembers of

o‘._j‘ 4 ¢ T ot



. the Court favoured the .definition of "liberty” found in

, !
the Regents of State Colleges w. Bgth-38
H
Although the majority of Canadian courts have held that

property rights are not included in s. 7, the m‘ttet“ls

still open to debate. It is.true that the legislative

history of s. 7 suggests that Parliament did not intend
for the Charter to protect property rights. Yet, the
Supreme d%urt a' quada, in another context, has stated
that the {gisﬁin History, of the Charter should not
determine its substantive content. -g‘he narrow 3pd
literal approach that many cohrts have adcpted to the
interpretation of s.7 is also at odds w1th the approach
advocated by the Supreme Coutt of Canada in B; v. Biga M

Drug Mart Ltd., where the Supreue Court stated that the
' -4

- Charter was to be given a broad and expansi_ve

interpretatidn. 4’

. " | | ' ‘ | _ ’ - \ E xg

The appreach adopted by the trial "judges in Melvin v.

_R__._4l

and R. V. I-Ialpert"’2 suggests that some members of
the Canadian judiciary favour the !nc‘orporat.ion of a
general right of property into s.7 'inscofar as that right
is assoc:Lated with the individual's capacity to achieve 2

A
minimum level of economic well- being This ainterpretation

-of 8.7 1s consistent w:Lth ‘the stﬂ:ements made by Chief

Justice Dickson 1n

((‘~'

359,
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However, it would be difficult iﬁr Canadian courts to
incorporate a right of property into s 7 without
including the fundamental right of land ownership. TQ}S
is true even if the Supreme Court .of éanada decides that
property and economic rights should be incorporated into
s.7 on the grounds that they enhance the security of the
pergon or provide the pre-conditions fori(. the fuller
enjoyment of personal liberty. ‘The ownership of land is,
in some cases, essential to the livelihood of the
individual. Agrlcultural .land is the most obvious
example, but the eame aréument can be made for the
#individual who owns a commercial‘property in a city or
town. Moreover, the ownership of res1dent1al land and ///F\\\\
. hcusrpg is clJEEIy linked te the economlc w;ll-belng of
indlviduals and families. Home ownershlp also represents i
1 s&énificant investment for most Canadians and one ‘
wﬁich historically has offered the promise of long—term~\\

financial security. / ii

(8

Nonetheless, incorporation of a general'rlght of property
into\e.7‘does raise the possibility that landowners with -
sizable investments in property will use the Charter tor
launch wholesale cnailengeev'to planning legislation.

Since corporations can also enjoy the riglits granted by Lo
43

.7, it "#s likely that development;companiES will seek

> v .
. | /\/ ¥ 5
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ébfxovarturn planning decisions and other regulatory
_'actibn; that reduce their‘developmentvéhoices and imposeL
cc;sj‘{:ly subdiv?ion conditions™ in exchange for a ®
' dévelopment permission. This, in turn could lead to
eventual stagnatian in thé planning field as local and
provincial p;anning authorities find their more

innovative measures challenged in the courts.

As an alterna‘tive, the’ éourts may&;"}choose to develop a
constitutionally protected righs of property while, at
the same tin;,e', reéognising that some forms of propert ,
rights may ;e subject. to'a gréater range of limitation;.
\ Adm.ittedly, a hierarchy of property rights would reflect
the courts' own assessment of the comparative value of
such rights. However, as recent decisions in the planning
field indicate, the Supreme Court of Canada has/ already
acknowledged tﬁgt the status of pfivate property rights

has been modified in twentieth-century North American

s,ccie*.:.y.‘1l4 American courts have arrived gt a similar
cpnc}usion’, notwithstanding the existénc{/n.t-\a\/,\
constitxytioné;lly QQarénteed right of ’property &J
) owmz-.,rs){i'p.45 While the Fifth and Fourteenth Amendments
/W—A\“'/ A
- continue to protect the rights of property owners, public
\

. regulatory bodies st’i.ll pogsess the ability to place
significant restrictions on the exercise of private

property rights. ' : ‘ »
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(b) The meaning, of "depriveﬂ"‘ ‘ |

One of the methods by which the courts could modify the
force of a property rights .provision in the Charter is to
restrict its application to situations where the
individual has been "deprived" of his property. The word
"deprived" has been defined in the Oxford English
Dictionary as ;'disposs'essed" or "dive;ted" 46 Webster's
Dictionary defines the verb Wko deprive" as "to divest of
.mething possessed or enjoyed" 47 In Black's Law
Dictionary, the word "dispoésess:.on" is defined as "the
act of ousting. or removing one from the bossession of
property". 48 "Possﬂsion" in turn, means "the condition

r

0 ‘_‘state of facts under which one oan exercisg his ,pow : |
| ov'er a corporatezhing at his pleasure to the exclusi )
of al1 otheﬁj' @us, "deprived"fgo‘mpgises the actual
physical transfer of title orn the destruction of a
possessory interest in property 3n the strictest sense,
an indiv:.dual can only be depﬁ.vw of a propérty right
when txxis right is expropriated by@a govei':ment entify or
government requlation caus% a gg gacto transfer of the\) o "
benefit of that right to the government entity 50 - /
In four cases,” Commonwealth courts have discussed the

issu f whether regulatory actions ;?an ever deprive the
tndivi (/of his, property rights.®! The first ckse is .

ation v. -Q0.D. gg L 52 There, tke

L J

’
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§overnment of Northern ‘Ireland onacted the Planning
(Interim ‘Development) Act, .1941 wnerebv owners of
property vere»require to obtain a development pernmit
prior to alterinq their ‘buildings. Anyone denied a e
development permit was entitled to claim pompensation'to
the extent permissible under the Planning Act 1931.

Section 10(2) of this ﬁ;tte Act deemed property not to ‘

Pjuriously affecte by legislation regulating
suctionh, or maintenance of‘%woperty or
*0.D. Cars Ltd., which had been denied a
r-nt permit, alleged that the two pieces of
- legislation, in ‘combination, deprivéﬁ,the oompapy of it;ib‘
property without compensation.‘54 Section 5(1) of the
'Government of Ireland Act, 1920 provideq, inter alia,
that property could not be taken directly or,indirectly
without the‘payment'of compensation, >° - 4
e g
W The House of Lords found that 0.D. car® Ltd. had not been
deprived of its property by the local council's refusal to

56

issue a development permit. Viscount Simonds, writing

the majoritv Judgment, distinguished 'between' the -
regulation of one of the elements of property, namely the
-right to the use and enjoyment of the property, and the
transfer of possession of property in its entirety.57 His', !
Lordship neld that only the latter‘situation represented a
compe_nsable taking of “property under the f.gw@nment o.g" N

-~

Ireland Act. In his Lordship's opinion, the® council's
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refusal to issue a devel:;pnent permit did not eff‘ a. :
transfer ,of property to the state, and, hence, was not C
RN ‘
compensable under 8. 5(1) of the Government of Ireland
Act.sa-.
_  J
<

Lord Radcliffe, in a concurrd.nq judgment,«al"o held that

the regulation of property by d elopment permit/system -
3

A ),
did not constitute a taking of ’property Howwer, his '
Lordship acknowledged that, in theory, the reMation of* {” “
property could create a taking of property i%f \that
60

"'&hlation was excessive, but chose not to elaborate on

Wis statement because such a situation was not before
him.sg : '

. <
s »

In W&a_ v. The Queen, the Supreme
-~ . B
~ Court of canada found that the Freshwater.Fish Marketing

L 3

Act, R.S.C. 1970,. c. F-13 confiscated the goodwill of the
y appellant's busu:ess 62 As ‘the Act did not expressly
exclude a righ‘of compensation, thmp‘:mrt of
Canada applied the common law presumption that Parllament

does not intend to take private proper“ m.thout

' compensation and awarded the apﬁellant damages 63 P
. R ‘ , R
The Act qave the Freshwater Fish Marketmg Corporation an ‘

L F
exclusive licence to operate a-fish exporting business’

from the Province of Manltoba g4 All private firms were
’ B :
prohibeted from conducting a slmilar° export bu51ness

\ z v



e

r

unlese granted a licence'by the Corporation or giuen an .
$ ‘exemption by the Federal cabinet.%5 The Act &lrther
:fhd the responsible Federal Minister to enter into
an aqxeement with the Government of Manitoba for thet¥
payment of compensation to owners of plants and equipment
rende!ed redundant by the Act. The Government of Manitoba
'E‘ subsequently refused to make any compensatory payments to

"~ the abpellant

‘The appellant ad operated one of a number 4 fi
=B

A

pfdbessing' busines es which supplied purchasers with

freshwater fish fro

Manitoba. The Corporation which

replaced these businesses continued to proqess,ipackage,
« R

ubstantially the same methods"
67

and sell fish using

established by the private firms. Most importa‘ply, the Y

N

customers of the private irms, including thosewof the s

appellant, became the Corporation's customers. Sargg.to \;$
‘those customeis formed all or substantially all of the
Corporation s trade for the first year of its
: operation.68 ” -
(U | N
¥he appellant contendedfthat the Act deprived i€ of its
goodwill .and; that the Federal Government should .
compensate it for its loss.69 The Trial Division- b; the
Federal Court, and subsequently the Federal Court of
preal, held that the Crown, by its agent Corporation,
s had nqt "taken" the appellant's goodwill. Consequently,
{: ) '
a 4o .

~ o - 365

e
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the appellant was not entitled to compensation. ’°

k4
The Supreme cOurt of Canada found that the passage of the
Act, the creation of the COrporati' and the granting of
a statutory monopoly had destroyed the goodwill of the ‘ .
‘appellent's business.’?! The Court also held that this
goodwill !constit&ted property, and that the Corporation
had acquired it by watutefly compul‘n.-’zg"stating that
the Act did not provide for the taking ,0f property
without compensation, the S$Supreame “Court%f(eld that the

appellant was'entt to receive compensation for the

loss of its goodwill. 3 . -

-

In arriving at its conclusic.bn, the Supreme Court of
Canada ¥iscussed an earlier decision in which the I.:ish
High Court had been asked to determine whether .
legislation, or action taken Under it, constituted a

taking of property. In Ulster I;lanspg:t Authorjity
. 4 '

- , ot ish High Court found that
certain proviéiom of the\Tragsport Act \(}&ﬁzn
Irelané), 1948 took the defendan company's busdndss.’? )
‘The, _Transport Act effect‘ively put the company out of
busin?m'y/epealing a previous exemption allowing the
compayjy ’a.nd others to compete with the governm&mwt agency

75

¢

in fuz_'niture moving. During the course, of its judgment,
the Irish High court distinguished between a "mere

N\ ~
prohibition" or a "prohibition regulatory in character"
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and legislative action intended to "capture" the
defendant's business for the benefit of the government
agency.76 The latter action alone constituted a taking of
property compensable under(Irish liw.77 The Supreme Court
of Canada considered that this case gave strong support
to Manit#ba Fisheries Ltd.'s claim, and in the result,
adopéed a similar awalysis of Manitoba Fisheries Ltd.'s

position under the Freshwater Fish Marketing:Act. .

'The final case to discuss the distinction «dbetyveen
legislation regulatiny property righ‘tlzs aﬁd legislatidn
"taking" property rights i§ the ugfeported decision of
Reinhold Trelenberg v. ‘ er for t vironment =
iblbgr&gl-78 In that c¢ase, the Alberff‘gqurt of Queen's

Bench held‘éhat the Minister of é;% Enyi;onment had not
violated th: plaintiff's right not €0'be deprived,of his
prc;perty withic due process of law by placing the

plaintiff's 1la in a' Restricted Development Area.j\g' In .
. . ‘r
arriving at this conclusibn, the Court drey.r a distinction

. ~
between regulations which deprive tﬁe/'ﬁxdiyidual of the

&

full fnjoyment of his Rroperty rights and. those which

cause a de facto expropriation,eo citing the followinq?"

L ] .
passage from 10 Halsbury (3d),in support of that
81 4 ' 4

distinction.

The right to compensaticn can only arise (if it
does arise) wh4re the subject's property is
actually taken ‘possession of, or used by, the
government, or ~Nhere by order of a competent



%

~

o
authorit®, it is placed at the disposal of the

Q. ' 2ovornnont A mere negative prohibition, although

t involves interference with the enjoyment of
property, does not, merely because it is obeyed,
carry with it at common law, any, right of
compensation. .

These decisions adopt a very restricted interpretation of
the concept of "taking". In order for legislation or

_regulatory action to Jinstitute a taking it must do one
of two things The legislation or regu%atory action must

transfer title or possession of an asset from the

individual to the Crown or one of its agencies.

Alternatively, as in the case of ugni;ghg_ﬁighg;igg_L;gL

v. » it may destroy the value of an asset- held
priva order that thg Cr9wn or'.its .agencies
benefif.izn either case, :H}re‘is a transfer of property
or the benefit of a‘?sopeg;xJ:ti;ﬁfrom‘the subjec; to
the Crown. |

v

The type of legislation disqussed in Ma b s es

Lsg_'.v Ihs_ng_enandHl_&an_g_rs_A_;ng_n;yv la.m_
n:ggn & Sons Ltd. may be contrasted with the majority of

land use plannrng‘. devices. While many 1land use

regulations freeze the indiyidual's property rights, few

actually transfer the benefit of ﬁ}ivate property rights

e
to a public regulatory body or government agency. In
general the benefits of land use requlations are enjoyed

indirectly by a diverse and widespread community Thus,

iaif the distinction between "mere regulation" and a

A

368
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"taking" is maintained under the Charter, few plenninq
devices would violate s.7. |

i
Under the Fifth and Fourteenth Amendments of the United
States Constitution, a similar distinction to that
between "mere requlation" and "taking” has developed. The
enterprise-arbitration theory, first proposed by
Professor Joseph Sax, attehpts to distinguish between

activities carried out by a qovernment agency in its

-

"enterprise" capqpify and regulations formed pursuang to
its "arbitral"® eapacity.82 This test,has recently been
restated by Professor William Stoebucku.83 Prosessgor
Stoebuck makes a distinction betweeh fhe state's power ef
eminent domain and ite inherent regulatory power.84 The ' “\(
state exercises its eminent doma;n power for the public
use, and its exercise entails the transfer of title or
possessiog or the benefits accompanying title or
possession from the.private individual to the state.‘A
landownerus property ;ights sare diminished and the
government's property interest 'is correspondingly

N .

increased whenev@r the state exercises its'jésgrt*of

.

eminent domain Only when an exercise of the state' s

Although the Sup;eme Court of the Un;ted\states has%not

decided a land use planning case soLély on this theory,

L 4
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cases of flood contr airport zoninq,.,e6 In the
' ) ) A ’

V. New
8 Supreme Court indicated that

recent decilion of
York City, the United
the entorprise-arb’itﬁ
initial meanings o”paratinq a lawful use of the >

[ 4

n dis;}nction constituted the

regulatory poWdr fr&h an unlawful one.87 Two State court
decisions, one concerning landmark dedication and‘the
other concerning wetlands requlation have also relied

.

upon this distinction.88

The American courts, however, have also held tpat it is
possible for land use regulations to "take" propefty
;lthout necessarily traneferring‘ it to a public
regulatory body. Thetlﬁkrican courts first stated that
excessively restrictive 1land use regulations &ould
congtitute a "taking" of property in the case of
ennsylvania Coa 0. V. ﬂgggg.ag In that case, the

. g ]
Kohler Act, 1921, P.L. 1198, prohibited mining in areas

likely to subside.and cause damage to homes and buildings.

The Pennsylvania Coal Co. had deeded land tb Mahon, but
expressly' reserved the right to mine under the land

surface Mahon, 1n thq deed, assumed the rrsk of an&‘

? 3
resulting damage 99 The Kohler Act was passed after the
Company transferred the land to Mahon. 91 Mahon sued to
enjoin the Company from minng in the area and the Company

defended the action partly on the basis that the Kohler '

¢

;J& [ *
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Act violated the Fifth and ,[Fourteenth Amendments.®?
Mr. Justice Holmes, writing_ the majority judgment of the
Supreme Court, held that the Kohler Act was invalid
because it had not been enacted for a public purpdse.93
However, the Justice then discussed the validity of.the
Kohler Act on the assumption that it had been prgkerly
enacted for a public purpose. The Justice noted that the
Kohler Act made mining commercially impractical and
virtually appropriated the Company's mining rights. Since,
in American law, the appropriation.of property to the 4
State was an element in the eminent domain power, the
State's action in passing the Kohler Act were potentially
compensable under the Fifth Amendﬁent.94\Hr. Justice
Holmes then stated, in djcta, that itawas possible for a°
regulation to "go too far" and constitute a "taking" of
property, 35 The factors that Mr. Justice Holmes considered
indicative of the over-regui\tlon of property were: a
substantlal dlmlnutlon in the value of the property, the;
appropriation of valuable mjining rights to the state and
the lack of "an averag; reciprocity of aavantage" betwegp
the detrlment sufferod by the Company and the benefit
96 . >

gained by the public. p ) )

. ’
/

s

The "taklng" doctrire initially had little impact on land-

use planning, a fact demonstrated by . the 1andmark

371

decision of Village of Euc v. Ambler Realty go,gj,Ih» U om

+

A’:.

~e
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Egélig"v. Ambler Realty Co., the United States Supreme
Court held that a local ordinance downzoning land from an
'inQMStrial designation to residential/commercial did not

violate the Fifth and Fourteenth Amen‘dments.98

In this
case, the first major case to uphold the validity of
'zbning ordinances in the United States, the Village of
Eucliq'enacted a comprehensive zoning ordinance variously
classifying portions of the sixty-ejght acr" block of
land - owned by Ambler Realty Co.99 The Company had planned
to sell the block for industrial devélopment, but this
use was proscribed by the new ordinance:100 The Company

sought a declaration that the ordinance was invalid

because, inter alia, it was arbitrary and unreasonable
and confiscated the Company's property. The Company
alleged, in argument, that the market value of its land

had fallen from $10,000/acre to $2,500/acre_as a result

of the residential/commercial zoning.101

The United States Supreme Court upheld the validity of

102

the zoning ordinance. The Court stated that in order

for a zoning ordinance to violate the United States Bill
of Rights it must be clearly arbitrary and unreasonable
and have no substantial relation to public health,

safety, morals, or the general welfare of the

03

community.l Earlier in its decision, the Court had

noted that 2zoning ofdinances had been developed in

104

response to the complexities of urban growth, and that

¢
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rdéilation- previously thought arbitrary and oppressive
were now accepted as a necessary means of requlating

105 The Court thus found that the‘ordinance féll

growth.
within the state s police power.106 The Court did not

mention the "taking” .doctrine developed in the earlier

decision of Pennsylvania Coal Co. v. Mggog.

Approximately fifty years latet, the -United states
'Supreme Court again considered the "taking" doctrine in
‘the context of land use planning. In its decision of Penn
centra ransportation Co. v. New York Fity,‘the Court~
upheld the validity of historic landmark legislation.l0”.
Under New York City's landmark preservation ordinance,
buildings deemed to be of'histofic and architectural
siqnificance could be deéignated as landmarks. The owner,
in order to alter the facade of the building, had to
obtéin written permission from the Designation Committee.
Compensation was provided to'the owner in the form of
transfer development rights.108 Penn-Central, the owners
of the Grand Central Station, appliéd'for permission to

construct an office tower on top of the Station. The

Designation Committee denied their application.109

Penn Central decided not to pursue its administrative law
remedies but, rather, elected to challenge the
constitutional of the landmark ordinance. The Company

alleged three grounds of invalidity: the legislation hi?

373
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effected a total confiscation of thei: air rights; the
City had acted in its enterprise capacity; and the law
. was arbitrary because it disproportionately affected the

landowner whose property was designated.llo

’
Prior to deciding upon the specific\arguments raised by ’
Penn Central, the United States Supreme Court chose to

review the "taking" doctrine as it had deveioped since

.the decision of Pennsylvania Coal Co. v. Mahon. The

Supreme Court reaffirmed that an otherwise valid exercise

of the state's regulatory power could go "too far" and

111

constitute a "taking" of property rights. The Court

offered two guidelines for determining the point at which
the state could Be said to have exceeded its regulatory
power. The first issue to be addressed was whether the
state had acted in its enterprise br arbitral caéacity,
or§whether it had physically invaded private property.112
The second was whether the regulétory, meaéure had
significantly ‘¥ . affected "investment~backed

113

expectations“. Although the Supreme Court did not

define this latter concept any further, it did reiterate

that severe economic loss was not sufficient proof that

investment-backed iiifctations had been affected.114

Penn Central was denied relief under the Fifth and

Fourteenth Amendments of the ©United States

115

Constitution. The Supreme Court held that New York
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“\Sity, in refusing to permit the - development of Grand
Central Station, had.not acted in ;ts enterprise capacity
because historic landmark legislation was a lawful
extension of the state's power to regulate_ the use of

land.116

In addition, the Court held that the landmark
legislation applied to all owners of historic buildings
“and proQided ﬁhe landowner with reciprocal benefits such
as planned urban growth and the conservation of
histor#cally and architecturally significant

buildings.*t’

Further, the Court held that the
legislation was indiscriminate and did not isolates a few
individuals to bear ‘the economic burden of historic

118 The Court also stated that Penn Central's

designation.
"investment-backed expectations" had not been disrupted
because it was still free to apply for permission to

119 In the opinion of the

construct a smaller tower.
Cqurt, Penn Central's primary development expectations
had remained intact, and only the Company's potential

profit had decreased.12?

The decision in Penn Central Transportation Co. v. New
York City remains the most recent and comprehensive

Supreme Court analysis of the "taking" doctrine. Yet, the
major point to be drawn from the case is the Court's
decision to abandoh the attempt to formulate a general
method of determining the validity of regulatory takings.

Rather, the Court adopted the position that the analysis

»
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should proceed on an ad hoc basis, with American courts

examining each case in light of a myriad of tests. 12l

The
Supréme Court held that the enterprise-arbitration
distinctionugnd the "toe fﬁr" test J& Pennsylvania Coal
Co, V. Mahon were both legitimate means of determining
whether the regulétion of land use ‘constituted a

2

taking.12 Similarly, the Court indicated its support for

older tests based upon physical invasion of property and
the distinction between the regulation of a harmful use
of the individual's property rights and the creation of a

123

public benefit. The eclectic nature of the "taking"

doctrine has recently been underscored in the Florida
Supreme Court decision of g;gggm‘v. tu o) s
Inc., in which the Court listed six factors indicating
whether ?he regulaéion of land use constituted a "taking"

of the property.124

A second aspect of the Penn Central decision is the
emphasis the United States Supreme Court placed on
"justice -and fairness" and "investment-backed

expectations".125

These terms are borrowed from Professor
Frank Michelman's article, "Property Utility and
Fairness: Comment on the Ethical Foundations of 'Just

126 In that article, Professor

Compensation' Law".
Michelman attempted to determine the ethical basis of the
compensation requirement in the Fifth Amendment of the

United States Bill of Rights. One of the ethical systems
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which Professor Michelman usod)ﬁo exanine the quhliion of
why people believe that certain state actions require the
payment of compensation was the concept of justice

developed by John Rawls.127

g;gfessor Michelman modified
Rawl's writing, hypothesising that compensation was
required whenever the individual, viewing .events
objectively and in the long term, no longer felt that his
personal sacrifice was balanced by an increase in the
general welfare in which he would eventually partake or
by the possibility that some future, unspecified gain

would accrue to himself.128

In the context of land use
planning, this point was marked when the staté& imposed a
uniqu; burden or loss on an individual which disrupted
his "distinct, sharply' crystallised investment-backed
expectations" that a given land .use regulatiop would '

29 professor Michelman

eventually bring a benefit to him.?!
stressed that a severe economic effect By itself did not
indicate the critical point where én individual must be

¥
compensated for regula€5ry action.l3°

In Kaiser Aetna v. The United States, the United States
Supreme Court relied upon the concept of investment-backed
expectations when it declared unconstitutional a

131 Kaiser Aetna owned and leased

"navigational servitude".
land that included a shallow lagoon on the island of Oahu.
The Company expended considerable funds in order to

convert the lagoon into a marina and to connect the lagoon

»
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to a nearby bay. The Company had been informed by the Army
Corps of Engineers that it did not require permits for the
development And operation of the marina. Based upon this
assurance, the Company spent more money in order to widen
the access from the bay to the marina. The Army Corps,
pursuant to s8.10 of the Rivers and Harbours Appropriation
Ac£,33 U.S. c.403, then requested that Kaiser Aetna
provide public access to the bay via the waterway it had

constructed.132

The Supreme Court held that the Army Corp of Engineers
was bound to exercise its power of eminent domain and
provide compensation to Kaiser Aetna if it wished to use
the/pompany's waterway for the public.133 The Supreme
Court stressed that Kaiser Aetna had expended
cpnsiderable sums on the improvement on the assumption
that the waterway was privately owned,133 and had been
receiving fees and security payments from its tenants who
might not continugq to rent space at the marina if the

waterway was devoged to public use.134

Finally, the
Supreme Court made a further distinction between a "mere
economic advantage", the 1loss of which was
non-compensable, and an eccnomic advantage backed by a

iegal regime, the loss of which was compensable.135

The
Supreme Court pointed to actions by the Army Corps that
had lead Kaiser Aetna to believe that its investments in

the marina and waterway would ultimately generate profit
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for itult.n6

In the opinion of the Court, the
robrosontationl by the gévornmont officials tranq{ormcd
Kaiser Aetna's "mere economic advantage" to an adv*ntaqo

that was backed by the force of law.l37

The Kajser Aetna case should be contrasted with two other

decisions, one from the United States Supreme Court and

investment-<backed ex s, but provide the affected
138

‘ from the California Court of Appeal, which have
at domzo%lding zones do not disrupt

landowner with a reciprocity of advantage. The first

of these cases, H.F.H., Ltd. v. uperio ou of Los
Angeles, concerned the downzoning of land.3? A
development company had acquired land originally zoned
for agricultural use and subsequently obtained a rezoning
of that 1land to a commercial classification.
Notwithstanding the rezoning, the company did not develop

140

this property. The local Council then redesignated the

lahd as neighbourhood/commercial and 1low density
residential. As a consequence of the redesignation, the
land's value fell from $400,000 ¢to $75,000.141 The
California Court of Appeal upheld the constitutional

validity of the downzoning, citing Euclid v. Ambler

Realty Co.142

validity of downzoning ordinances.

as a precedent for the constitutional
143 Thé Court stated
that some degree of uncompensated loss had to be borne by

the individual landowner as an inevitable accompaniment
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lf:’Tho Court also doubted

to modern land use regulation.
‘ )

whether the company had, in fact,. suffered an economic

loss since the land's oriéinal price reflected the

uncertainty of a favourable rozoning.145 =

v

In Agins v. Tiburon, the Supreme Court of the United
States discussed the constitutional validity of downzoning
for the first time since'its decision in Euclid v. Ambler
ngl;z_gg.l46 Agins had purchased land in a desirable
residential location for the purpose of developing small
lot suburban homes. The City of Tiburin, concerned that
excessive development would cause further soil erosion and
destroy the natural beauty of the surrounding hills,
enacted a zoning ordinance under which Agins was permitted

to develop five single family homes on one 5-acre tract of

7

land. 4 Agins challenged the valdidity of the zoning

ordinance, alleging that it constituted an uncompensated

taking of property.148

The Supreme Court of the United States upheld the
validity of the ordinance because of the particular
circumstances of the case.149 However, the Court's
analysis clearly shows that a land use regulation under
some circumstances may so inhibit the use of land as to
constitute a taking of property. Summarising its
position, the Court stated that "the application of a

general law to particular property effects a taking if

8o
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the ordinance does not substantially advance legitimate
state interests ... or denies an owner the economically

viable use of his land."lso

In the present case, the Supreme Court found that the
zoning ordinance did advance a legitimate state interest
since it was intended to protect the city's residents

151 The Court also

from "the ill effects of urbanisation",
held that a "regiprocity of advantage" existed between
Agins and the community since Agins benefited from the
creation of orderly urban growth and the availability of
open space.152 Moreover, Agins was not the only person
unable to develop his holdings; all landowners in the
vicinity, whether they had developed their land or not,
shared the burden of the same restrictions.ls3 In
connection with this latter point, the Supreme Court
noted that Agins was still able to to develop his

54 At the

property for homes on one block of land.l
beginning of its judgment, the Supreme Court had stated
that the "taking question" was, in essence a
determination that the public at large, rather than the
individual landowner must bear the burden of an exercise
of the stzte regulatory power in the public interest.155
To the Supreme Court, justness and fairness, in this
case, did not dictate that Agins be permitted to develop
his land in a manner potentially damaging to the city's

environment.156
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Although the American courts Hhave stated land use
regulations can go "too far" and "take" privately owned
property, the recent decisions of the United States
Supreme Court illustrate how difficult it, is for an
individual to establish that a specific zoning ordinance
violates the United States Constitution. Generally the
courts have stated that severe economic loss.is not
sufficient proof that a given zoning ordinance or
planning decision constitutes a "taking”,ls7 and have
frequently found that the landowner retains some residual
use of his property.158 They have also held that

landowners, regardless of whether they are persons or

corporations, benefit in the long-term from planned urban

growth.159

Finally, few courts wil& find that the
landowner is the sole person or corpgration affected by
the land use re§ulation in question. Rather, recent
decisions show that the courts are inclined to find a
land use regulation theoretically affects all landowners
in the area and not just the landowner whose property

rights are immediately restricted.160

(c) The "principles of fundamental justice”

The final issue arising in connection with interpretation
of 8.7 is the meaning of the phrase "the prihciples of
fundamental justice". While this phrase was intended by

the drafters of the Charter to provide only procedural



protection to individuals and companies, the Supreme
Court of Canada has recently held that it has a
substantive content as well.l®! Judicial recognition of a

: ‘
substantive element in "the principles of fundamental

justice” raises the possibility that cCanadian courts will

declare unconstitutional legislation &nd regulatory
actions perceived as substantively ynfaif and unjust.162
If a general right of property was included in s.7 of the
Charter, an interpretation af fundamantal justice that
introduced a substantive element could lead to a
wholesale review of planning legislation. For 'one of the
central issues of state regulation of property rights is
whether requlation that discriminates amongst landowners
on the basis of the location of their property and
imposes substantial economic loss on particular

individuals is fair and just.163

The leading decision on the interpretation of "the

pPrinciples of fundamental justice" is Reference Section
24(2) of the Motor Vehicle 552164 ("Ref. 8.94(2)"). In

that case, the Supreme Coﬁrt of Canada declared that
$.94(2) of the Motor Vehicle Act, R.S.B.C. 1979, c.288,
which made it an absolute liability offence to drive a
vehicle while one's licence was suspended, was
inconsistent with s.7 of the Charter. 16> Sections 94(1)

and (2) of the Motor Vehicle Act read:



5 3.1 )

94(1) A person who drives a motor vehicle on a
highway or industrial road while

(&) is prohibited from driving a motor
vehicle under section 90,91, 92 or 92.1, or

(b) his driver's licence or his right to apply
for or obtain a driver's licence is

» -suspended under section 82 or 92 as it was

before its repeal and replacement came into

force pursuant )to the Motor Vehicle
Amendment Act, 82,

commits an offence and is liable,

(c) on a first conviction, to a fine of not less
than $300 and not more than $2,000 and to
imprisonment for not less thaq 7 days and
not more than 6 months, and

(d) on a subsequent conviction, regardless of
when the contravention occurred, to a fine
of not less than 6300 and not more than
$2,000 and to imprisonment for not less than
14 days and not more than one year.

(2) ©Subsection (1) creates an absolute liability
offence in which quilt is established by proof of
driving, whether or not the defendant knew of the
prohibition or suspension.

The Attorney-General of British Columbia referred the
question of the validity of these Sections to the British
Columbia Court of Appeil under 8.1 of the Constitution
Question Act, R.S.B.C. 1979, c.63.166 After the British
Columbia Court of Appeal held that s.94(2) infringed s.7
of the Charter, the Attorngy-cenerak appealed the

decision to the Supreme Court of Canada.167

Mr. Justice Lamer, writing the principal judgment,

dismissed the appeal, holding that s.94(2) violated s.7

168

of the Charter. His Lordship held that the creation of
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an absolute liability offence ¢
possibility of imprisonment for such an offence violated
s.7 and was not j able under s.l of the Charter.169
In arriving at this cpncluéion,,his Lordship d%scussed at
length the issue of whether "the principles of fundamental
justice" had a sub;tantive as wéll as procedural content.’
His I@rdship~¢efuéed to adopt.the American dichotomy
begweeb sLbstantive and procedural review, and alsoc |
refused to be bound by either tfe earlier decisions on s.1
of fhe Canadian Bi}l of Rights or statements of intention
by the drafters of the Charter.179 Rather; his Lordship

Y

adopted a purposive approach, contending that the phfase
i'"fundam;ntal justlce" should not be given a narrow meanlng
because it established and qualified the scope of the
fundamental rights of 1life, liberty, and security of the
person.l-,.1 In his Lordship's v1ew, if s.7 only afforded
procedural protection, it. wduld add 1little to the
guarantees provided by ss.8-14.172 ;ecﬁions 8-14 were to
be read as specific illustrations of the right that s.7
was intended to grant, but they did not restrict the

generality of the earlier Section.l’3

According to Mr. Justice Lamer, the rights protected by
Ss.8-14 provided a meaﬂg\of interpreting the phrase
"principles of fundamental justice"u.174 The guarantees

provided by these sections had been developed by the
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common law or under international conventions on human

rights, and were to be found in the bai&c ténets of the

5 His

legal system rather than general public policy.l’7
Lordship chose not to further def%ne his view of the
precise content of "the principlés of fundamental
justice", preferring that the ;ﬁ£erpretation of 8.7 bé‘

elaborated on a case by case a,s'sessment.176

In the specific case befo;é him, Mr. Justice Lamer found
that the aﬁsoiute diabi;ity offence created by s.94(2)

violated the fdndamen;ai principle of criminal law that
the morally innocentﬂéhould not be punished.177 Although
his Lordship was prépared to state that not all absolute
liability offences violated s.7, those which deprived the
individual of his life, liberty or security of the person
178

did. Since s.94(2) created an absolute liability

offence and imposed a mandatory term of imprisonment,
prima facie, it violated s.7 of the Charter.179 Mr.
Justice Lamer further held that the restrictions imposed
by s.94(2) were not justifiable under s.1 of the

Charter.180

In his Lordship's view, the desirability of
ridding the roads of bad drivers did not offset the risk
of imprisonment of potentially innocent persons,
particularly when an offence of strict liability could
accomplish the same goal while providing persons with the

defence of due diligence.181
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Although the Supreme Court judgment in Bg:,'g,gg(zj

'

clearly sanctions substan‘.ve judicial review under s.7,
{t pﬁsvides relatively 1little guidance as to the
principles the 1lower courts should apply. What is
evident, however, is that the Supreme Court of Canada
does not view s.7 as giving the Canadian courts the power
to overturn legislation on'policy grounds alone. 182 Mr.
Justice Lamer stressed that the criteria used.to measure
the substantive content ¢f legislation were é! be found
in the basic tenets of the Canadian and international
legal system and not in public policy.183 Further, his
T"Lordship stated that the answer to the question of whether
a given principle was a "principié of fundamental justice"
depended upon an analysis of the nature, sources,
r&tiohﬁle, aﬁd.essential réle of that principle within the

legal system.le4

Both statements demonstrate that the
Supreme Court of Canada is anxious for Canadian courts to
restrain their use of substantive judicial review and

«apply legal principles with which they are already
familiar. It is apparent that the Supreme Court of Canada
is determine@gfhat Canadian courts not use substantive
judicial review under s.7 to become a "super legislature",

substituting their opinion of what cdnstitutes just and

fair legislation for that of Parliament.185

Consequently, substantive judicial review of legislation

under s.7 of the Charter may not strengthen the position



388
of individuals challenging planning iegislation. It is
clear from Ref. s.94(2) tha@\j}dicial review under s.7
will be based on current principles of law and that the
courts.will formulate new legal principles under this
Séctionk only in extreme cases. At common_ law, the
landowner has a limited right to receive compensation
when govéfnmgnt fegulation affects his property. The
individual's right of qgmpensation depends upon rules of
statutory construction under which the courts presume that
the legislature does not intend to deprive the individual
of his property rights wifhout providing compensation
unless there is an express or implicit intention to the

contraLfy.186

Further, this presumption only operates when
state action deprives the landowner of his éroperty

rights. Several Commonwealth and Canadian decisions hold
that planning legislation, in general, does not deprive,

take, or confiscate property rights.ls'7

The position
appears to be the same under the Canadian Bill of Rights
and the various provincial bills of rights.188 Therefore,
if canadian courts were to exercise the restraint
implicit in Ref. s.94(2), it is quite possible that the

current position regarding property rights and planning

legislation will remain unchanged.

Yet, rembers of the Canadian judiciary have often
expresscd judicial sympathy with landowners who suddenly

find that their development options have been severely
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restricted by environmental and planning legislation.189
Courts from time to time have acknowledged that )
government actions uﬁder such legislation have forced
landowners to absorb substantial economic losses. While
the céurts, for the most part, have held that landowners
mypt accept this loss as an inevitable consequence of
state regulation of land use, in some casés they have
declared regulatory actions ultra vires the relewvant

0 The features common to all such

‘planning authority.19
-cases have been: fi;st, evidence of pub}ic concern that
the landowner's property be‘preserved for some community
purpose; second, a history of previqus attempts to
purchase or expropriate this property; and third, the
freezing of all further development pending final

191

determination of the property's. future use. Such cases

do not represent "takings" of property in the sense that
term has been used in Manitoba Fisheries ILtd. v. The

Quegnl92 because property rights have not been

transferred to a government body. However, the benefit of
that land in its then state of development has been
preserved for the use and enjoyment of the immediate
community, and in some cases, future generations. In
those situations wheré Canadian courts would ﬁave
traditionally invalidated regulatory actions on grounds
of bad faith or lack of statutory authority they may now

find that they violate s.7 of the Charter.
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2. Section 15(1)

The relevance of s.15(1) of the Charter to the regulation
of property rights centres around two issues: first,
whether - corporations possess equality rights under the
Charter, and second, the content of the rights created by

s.15(1).

(a) Corporate status under s.15(1)

This issue has been canvassed previously in Chapter V.193

Most lower courts have stated that the wording of s.15(1)

precludes corporations from possessing equality

rights.lg4 In contrast, the Supreme Court of Canada in

R. v. Big M Drug Mart Ltd.195

has suggested that if a
corporation is otherwise properly before the courfs, it
could avail itself of all Charter provisions relevant to

its case.196

Some commentators have argued on the basis
of this decision that a corporation could invoke s.15(1)
if it had standing to challepge legiq}qtiAQ? and that
legislation also potentially iqffiﬁ&eigtif)rights of

197 However, these .conﬁentators admit

natural persons.
that this reasoning would not allow corporations to use
s.15(1) to challenge legislation when it would not have
status under normal standing rules, or challenge

legisiation that dealt solely with corporate rights.198

390
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The question of corporate status is particularly relevant
to planning legislation regulating property rights and
imposing subdivision exactions because corporations have
a predominant role in land development and, in many
areas, are major landowners. Based on R. v. Biga M Drug
u;;;_;mg*lgg, corporations could challenge the validity
of much planning legislation because this legislation
applies to all landowners, whether they are natural
persons or corporations. The corporation would need to
have standing aside from its $.15(1) claim, but
practicalf& this problem would not be difficult to solve
because the corporation would likely challenge the
legis;;tion's validity, or actions taken under it, on a
number of other common law and administrative law
grounds. Standing, under this analysis, would only be an
issue if s.15(1) of the Charter was the only basis of the
corporation's argument, and the corporation was seeking a

declaration of invalidity on that ground alone.200
(b) The scope of s.15(1)

The second issue of relevance to the regulation of
property rights is whether s.15(1) covers the forms of ¢
discfimination and inequality that are part of land use
regulations. Much of the discrimination associated with
land use regulations stems from locational and other

characteristics of property, buildings, and development
RN
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projects. Property and buiidingu are given residential,
commercial, or industrial designations largely because of
such characteristics. oOther property is placed 1in
agricultural or greenspace zones because it is perceived
as having certain attributes of long-term value to the
community. Development companies are required to meet
certain subdivision and development conditions because
their projects create demand for municipal purposes. The
nature of these conditions may vary as a result of the
site of the project, its location in relation to other

proﬁects, and changing municipal policies.

None of these grounds for differentiation are remotely
similar to the listed grounds in s.15(1). While it is

clear that these grounds are not meant to be exhaustive,
there has been some suggestion in lower courtwdécisions
that unlisted grounds of discrimination must be of the
same nature as those expressly mentioned in s.ls(l).201
The suggestion that s.15(1) may only offer protection

against inequality stemming from the listed grounds, or

ones similar to them, has been made in the following

cases: Smith, Kline and French laboratories Ltd. et al v.

Attorney~-General Canada;202 Re Shewchuk & Ricard:

Attorney-General of British Columbia et al

= _______z e
SerVi ce CommiSSion Appeal Board (Can.):

205 Singh v. Dura

& Attorney-General of Alberta (Intervener);206

Kask v.
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sShimizu.

As previously noted, the Federal Court of Appeal in
Smith, Kline & French Laboratories Ltd., suggested that
‘the first criterion to examine when determining whether
"legislation established illicit categories was whether
such Categories were based on immutable personal

characteristics.z08

A similar opinion was voiced}by Mr.
Justice MacDonald in Kask v. Shimizu where His/iordship
stated that the discrimination prohibited by s.15(1) was
that based on some immutable physical or other
characteristic of a person or a characteristic protected
by some other Charter-guaranteed right or freedom.209 In
Headley v. Public Service Commission Appeal Board, Mr.
Justice MacGuigan stated that the equality rights granted
by s.15(1) of the Charter were modified by the word
"discrimination", which implied that any alleged
inequality in the law must stem from pejorative
discrimination on the basis of material and unalterable

personal characteristics.2:?

In other Hecisions, the courts have stated that economic

grounds do not form one of the unlisted but prohibited

discrimination to ones stemming from personal attributes,

grounds of discrimination in s.15(1).211

In addition to 1limiting prohibited grounds of



a number of courts have ‘held that the restrictions
established by the impugned legislation must be unfair or
unreasonable before a prima facie breach of s.15(1) is

provedfand‘the legislation justified under a.1.2%12

This
view wag first put forward by Madame Justice MclLachlin in

, where her Lordship

R 4-Lestion to be answered under s.15 is whether
ie¢ fopugned distinction is reasonable or fair,
;}Qﬁ& regard to the purposes and aims and effects

3

Sikrsons adversely affected ... The test must be
obj#¥tive, and the discrimination must be proved on
a balanced probability ... The ultimate question is

whether a fair-minded person, weighing the purposes
against its effects on the individual, and giving
due weight to the right of the Legislature to pass
laws for the good of all, will conclude that the
legislative means adopted are unreasonable or
unfair.

This decision has since been followed by Mr. Justice

Pratte of the Federal Court of Appeal in Headley v.

214
’

ub] j e e ss e a the majority

of the British Columbia Court of Appeal in Rebic v.
215

Collve and Re Cromer and B.C. Teacher's Federation
et. al.,216 the Alberta Court of Queen's Bench in Singh
v. mzu and Nissho oration v. Bank of British

Co umbia,218 and the Ontario Supreme Court in\Aluminium

Co. of Canada v. The Queen.219

Other courts have adopted a variant of this'test, stating

that proof |of legislative distinction on the basis of one
J

394
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of the enumerated grounds raises a prima facie case of
~discrimination, ’ discrimination ‘must be proven in
situations where basis of legislative classification
is not listed in s.15(1). For example, Mr. Justice
MacGuigan in Headley V. Public Service Commission Appeal
Board stated that -fls(l) cdntainl the internal modifier
"discrimination® which indicates that in general only

220 In those cases

pejorative distinctions are prohibited.
dealing with enumerated grounds, the pejorative nature of
fh; distinctions made by legislation is presumed. In
other cases, the complainant has to prove

discrimination.221

Both these views are distinct from the third position
that any legislative distinction is sufficient to
establish a breach of s.15(1) which then must be
justified under s.l. This position has been adopted by
Mr. Justice Hugesson of the Federal Court of Appeal in

Smith, Kline & French Laboratories Ltd.222 and by Mr.

Justice MacDonald of the Alberta Court of Queen's Bench

in Kask v. shimizu.?23

The importance of these differing interpretations of
8.15(1) is obvious. For the individual or corporation
alleging a breach of this Section, the burden of

establishing a breach is far more onerous if s.15(1)

( contains an internal limitation. If it is necessary to



establish simply that the impugned legislation
categorises or classifies people or corporations on a
basis of a given characteristic, then the burden on the
plaintiff is much lower. In addition, the extent of
legislation open to challenge will be greater since most
legislation categorises persons or corporations in some

manner.

The decision of Continenta istribut td., v.

Corporation of Tqwnship of Richmond illustrates the

importance of this distinction. 224 In that case, the

plaintiff sought to develoﬁ industrial land. The Township
of Richmond, exercising its powers under s.719(5) of the
Municipal Act R.S.B.C. 1979, c¢.20, established a schedule
of development costs and’charges applicable to the type
of development promoted by the plaintiff.225 The
plaintiff challenged the assessment of the development
cost charges, alleging that ss.719(5) and (6) of the
Municipal Act violated s.15 :) of the Charter because
they allowed municipal councils to fix standard charges
bearing little relatiop to the costs actually generated

by specific developments.226

The evidence of the Chief Administrator for Engineering
established that the Planning and Engineering Department
divided Richmond into four geographical areas. Each

sector was further divided into residential, commercial

396



and industrial zones, and development cost charges were
levied in accordance with this standard per acre

tiguro.227

The British Columbia Supreme Court ([in Chambers], in
refusing the plaintiff's claim under s.15(1) of the
Charter, stated that the plaintjff had failed to show any
discrimination in either the by-law or the enabling
legislation. In the Court's opinion the by-law was of
general application, and the plaintiff was not singled
out and required to pay differently than other developers

sponsoring similar projects.228

The distinction created by the land use by-law was not
apparent on its face, since it established a set.of
development cost charges applicable to each developer
depending on the type of development proposed. However,
as each development might not generate the same
development problems, the cost levied on the developers
could potentially discriminate against those developments
generating less need for municipal services. Using the

test established by Andrews v. The law Society of B.C.229

such legislation would not violate s.15(1) because the
inequalities created were not motivated by prejudi;e nor
could they easily be said to be unfair or unreasonable
given the goal sought to be achieved £y subdivision

control. However, if the developer merely had to

397



establish that, in substance, the by-law distinguished
between different developers, the by-law would more
likely breach s.15(1). The onus would then shift onto the
municipality or other local planning authority to justify

the inequalities created by its development cost charges.
B. Possible Effects Of The Charter

1. Planning legislation affecting Property Rights

(a) General position

Of the forms of land use regulations discussed previously
in Chapter III, few will be found to violate the Charter
simply because many of these regulations affect . rights

not guaranteed by that legislation.

It is unlikely that the Canadian courts will find that
property rights are included in s.7. There are many
reasons why the courts would be reluctant to expand the
definition of "liberty" or "security" of person to
include property rights: the legislative history of the
s.7; its express wording; and the long-term implications
if property rights were included in the Charter. ?\}

To the extent that the Supreme Court of Canada is

prepared to include a property right in s.7, it is likely

o
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that this right will be linked with the ability of the
individual to attain a level of economic well-being.
Under this theory, it is possible that certain forms of
prSperty owhérship may be afforded some protection under
s.7. for example, housing is widely recognised as
fundamental to the att;}nment of a minimum level of
economic well-being. The;ownership of farm land, “because
it provides the basis of agricultural product‘on, could
fall into the same category. Even commercial property
could fall ;nto this category if an individual owned a
small shop or business. However, it is unlikely that
corporatioﬁs wi;ﬁ significant Qg;dings of commercial
proberty or land slated for developmeqt would find that

their property rights were protected under s.7 since such

land is’gi;ilar in nature to a commodity.230

Yet, even if property rights were includea\in s.7, a
person seeking té challengé legislation on the grounds
that it violated the Charter would still have to
establish that hé“hai/been deprived of such rights. To
date, Anglo-Canadian courts have adopted the position
that property rights must be transferred to a government
body before legislation can be said to have "taken" these
rights.?3! Economic deprivation, no matter how sizeable,
does not congtitute a taking of property. This position

contrasts with that of the American courts which have

recognised, since the early decision of Pennsylvania Co.
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232
v. Mahen, *

"taking" of prqﬁerty if it is overly restrictive or in
233 ' 3

‘that regulatory action can effect a
&

some sense unfair.

l

In addition, s.1 of the cCharter requires the gggfts to
assess whether an alleged breach of the Chdrter
constigutes a reasonable limit on indivi@ual rights. Even
prior to the introduction of land use planning, the
common law had developed means hy which offending forms

234 Since the

of land use could be restricted.
introduction of land use planning, the Canadian. courts
have re~ognised, to a ‘greater or lesser extent, the
impc-ter 2 of legislation regulating the exercise of
p;ﬁ%e'“} rights.235 Indeed, the Supreme Court of Canada
in both Soo Mill and Lumber Company v. Sault Ste

- Marie 236

Ltg,237 has affirmed the importance of land use planning

and Calgary City Council v. Hartel Holdings

as a means of negating the many deleterious effects of
land development. Thus, any challenge to planning
legislatiori based on s.7 would have to overcome a
long-held belief that state regulation of land use
represents the most effective means of controlling the

detrimental effects of land development.

Argumenéé based on s.15(1) of the Charter may also be
unsuccessful. If the landowner challenging the

legislation is a corporation, it faces the initial hurdle



of establishing that it is entitled to the equality
rights provided by that Section. In addition,xlandownérs
challenging legisl§tion under s.15(1) face the problem of
establishing that the discrinination inherent in land use
planning is a form of discrimination that s.lS(i) is
designed to alleviate. A number of lower cqurts have
stated that s.15(1) provides a means of combating
discrimination based on personal 'characteristics.238
Other courts have held that the individual must prove
that the alleged inequality is inherently unfair or
unreasonable in order to establish a prima facie breach

of s.15(1).239

Assuming that the fundamental interpretive problems
associated with ss.7 and 15(1) are resolved in favour of
landowners, both individual and orporate, this do;s not
mean that the courts will autdmatically find that
downzoning, development freezes, and environmental
legislation violate the Charter. A review of the American
cases on the subject of the constitutional validity of
land use planning shows tﬁat successful challenges to
planning actions are relatively infrequent, particularly
when they are based on the claim that the planning action

has effected an uncompensafed "taking" of property.

(b) Downzoning

401
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Although it is difficult to generaljse, downzoning, in
many cases, will not be found to violate 8.7 of the

.Charter. Where downzoning is used as a tool to harmonise
development within a given area, it cannot be said that
property rights are effectively transferred to a state
body, or even that the immediate community obtains a

definable benefit such as parkland. While the community
does benefit from a prohibition on potentially offensive

development, the benefit is widespread, and ultimately

probably shared by the landowner himself.

Nor will downzoning necessarily violate s.15(1) the
Charter. The decision to downzone property refléff;‘the
local planning authority's assessment that the rights of
certain landowners should be regulated in a particular
manner because of the locational and other
characteristics associated with their property. Although
this represents a deliberate choice by local planning
authorities to treat some landowners differently than
others, it is not discriminatory in the sense that it is
motivated by or reflects unfounded assumptions about a
person's race, age, sex, Or socio-economic status. Land
ownership, unlike these latter factors, is largely a
voluntary attribute, and is not an unchangeable personal
characteristic. Moreover, as previously suggested, the
dift=rent treatment accorded certain landowners actually

stems from attributes associated with their property
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rather than with themselves. The application of 8.15(1)
of the Charter will therefore depend on the courts'
initial determination that s.15(1) protects indiQiduals
and companies from any law creating inequalities, and not
merely laws that are discriminatory in the traditional

sense.

Finally, it can be argued that downzoning does not
violate s.15(1) of the Charter because, in reality, it
only discriminates between groups ofilandowners whose
properties have dissimilar characteristics. All
landowners, however small in number, whose properties

have similar attributes are treated equally.

Downzoning can be used for other more contentious
purposes, for example, when municipal councils use this
device to *id acquiring private land for public use. It
is much easier to view the overall effect of such by-laws
as constituting a transfer from the landowner of the
benefit of the land in its undeveloped state to the
community as a whole. Unlike the first case where the
benefit is diffuse, in this case the benefit is directed
to a more defined group. Although it is not a "taking" in
the proper sense, it is much closer to one than the
downzoning described above. If the Canadian courts were
to adopt the American view that downzoning can effect a

"taking”" if it is too restrictive or unfair and unjust,

»



w
then thi#luse of downzoning may be attacked on 8.7,
grounds. \
Additional factors that would have to be assessed in each
particular case are the degree of economic loss suffered
by the landowner, the extent to which he is left with an
economically viable use for his property, and the

existence, if any, of "investment-backed qxpectations"(z‘o

None of these factors by themselves would justify a court
finding that a landowner has been deprived of his

/
property. In combination, however, they may suggest that

this has occurred.

The use of downzoning to evade municipal responsibilities
to acquire land for public use may also offend s.15(1) if
circumstantial evidence suggests that the municipal
council designed the downzoning by-law to deal with a
specific developmenp problem. In such a case, the element
of discrimination is more apparent becaus& the locall
planning authority intentionally treats one landowner
differently than others owning property of the same type.
There is no need to resort to an effects-based test to
determine whether the landowner has been treated

unequally.

(c) Development freezes

404
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When davolbpment freezes are imposed temporarily and for
reasonable and legitimate planning reasons, there are few
problems with s.7. Again, the pfoperty cannot be said to
have been taken in the sense that there has been a
transfer of property rights to a government entity or
even to the public. Assuming that the developﬁent freeze
is temporary, the landowner's exercise of his property
rights is restricted for a relatively_ short period.
Further, under 1legislation such as that founq in

0ntario,24l

the landowner has rights to compensation in
the event that the development freeze is not lifted. In
other cases, the landowner may seek to have the

development freeze lifted, or alternatively, force the

municipality to buy his property.242

Development freLzes imposed for an indefinite period or
ones imposed as a means of preserving land arguably
infringe s.7. Although they do not "take" the
individual's property in the sense of transferring it to
a government body, they do preserve the property in its
undeveloped state for the benefit of the immediate
community. The benefit created for the community can be
of considerable importance, as'can be the savings to the
local planning authority. The costs absorbed by the
landowner are far greater than those associated with
temporary development freezes and must be borne for a

much longer, perhaps indefinite, period. If Canadian
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courts were to adopt the American view of excessively
restrictive requlations, development freezes of this type

could constitute a deprivation of property.

Yet, the 1landowner must also establish that such
development freezes violate the prihciples of fundamental
justice. This point may be more difficult to establish,
given tHe present  uncertainty surround this concept.
Certainly, if the landowner alleges that the development
freeze violates the principles of fundamental justice
because he has not been compensated for his loss, he
would have 4 difficult argument to make. The accepted
position of Canadian courts is that landvuse regulations
do not give rise to any claim for compensation on the

243

part of the individual affected by them. Since the

Supreme Court of Canada has held that the principles of
fundamental justice are derived from accepted common law
doctrine5244, it is possible that the courts would not

consider that a development freeze violates s.7 simply

because the individual has not been compensated for his

'
L

loss.,

On the other .: -2 principles of fundamental justice
may require t° 1l planning authority fulfil its
statutory obl , » purchase or expropriate land if

it wishes to : aqlhat property for the community's

use. The view t ' local planning authority should not



407
use its general regulatory powers to evade its more
specific statutory rosponsibilitial, while not a common:
law doctrine as such, is a common element in many
decisions where development freezes have been declared
invaliq.?43 Therefore, in appropriate circumstances, the
landowner may be able to argue that the local planning
authority has breached the principles of fundamental
Justice by trying to evade fulfilling its specific

statutory obligations.
(d) Environmental Regulation

Environmental legislation that designates certain land as
a special area, suéh as a wildlife habitat or
environmental reserve, but - provides some form of
compensation to the landowner probably does not violate
S.7 of the Charter. Even though the landowner has been
deprived of his ability to develop his land as he wishes,
he does receive some form of monetary redress from the
state. Unless this compensation was totally inadequate,
the existence of this compensation would likely meet the

requirements of fundamental justice.

Under s.15(1), the landowner could plausibly argue that
his rights had been infringed since other landowners'
properties remain unaffected by the special area

designation. This unequal treatment would prima facie
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constitute a breach of s.15(1), if s.15(1) is read as
protecting the - individual against any legislative
distinction and not merely those which‘aro unfair or
unreasonable or motivated by prejudice. Under s.1,
however, the distinction created by special area
designations may be balanced both by the importance of
the goal sought to be achieved by the provincial

government and by the existence of compensation.

Environmental legislation which does not include a form
of compensation would not violate s.7. Even though the
landowner affected by such legislation suffers severe
restrictions on his ability to use his land and
substantial economic 1loss, traditional common law
principles suggest that he has no inherent right to
compensation from the state.246 Therefore, based on the
principles articulated by the Supreme Court of Canada in
Ref S.2§(2)247, environmental legislation that severely
restricts the individual's property rights and provides
no compensation, would not offend the principles of
fundamental justice.

5
Arguments based on s.15(1) may prove stronger, depending
upon the circumstances under which the "special area"
designation is imposed. If, for example, the landowner's

propert’ was the only one designated as a "special area",

then s.15(1) would arguably be violated simply because
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the landowner would be the only one subjected to the @é
stringent restrictions of the special area designation.
The obvious inequitable application of the law is not
easily balanced by the argument that the legislation -
Potentially affects a variety of landowners. In many
cCases, special areas are gazetted and are site-specific.
This form of land use regulation therefore differs from
by-laws downzoning land and development freezes, both of
which tend to be of more general application and have a
more immediate effect. It is only in theory that

legislation allowing for special area designations

affects landowners generally.
2. Subdivision Exactions

Subdivision exactions create the following problems that
possibly may be the subject of Charter review. These
problems are: the dedication of land or provision of
money in lieu of such land; the imposition of general
subdivision conditions regardless of the individual needs
of the development; the funding of general municipal
services; and oversizing. The discussion which follows
assumes that the many interpretative problems associated
with ss.7 and 15(1) are resolved in favour of the

landowner.

(a) The dedication of land



One of the initial questions raised by subdivision
exactions is whether the dedication of land or the
payment of money can be supported in view of s.7.
American courts have developed two theories to explain
why local planning authorities can demand that developers

dedicate land for parks, roads, and municipal facilities

or provide moneys in lieu thereof. In Ridgefield Land Co.
v. City of Qe;;gi§248 and Bjllings Propertijes Inc, v.
Yellowstone Cgunt¥249 American courts stated that the
dedication of land was a voluntary act on the part of the
developer, and constituted a quid pro quo for the
financial advantages stemming from the registration of a
plan of subdivision. American courts view the developer
as a producer of a product, namely residentﬂhirﬁqusing.
In return for the profit from a development proje&t, the
local planning authority requires the developer to
develop his project in a form that minimises its adverse

economic impact on the community.

The leading American decision on land dedications is

Avyers v. City Council of lLos Angeles.zso In that case,

the owners of 13 acres of land wanted to develop a
residential subdivision, the last one to be developed in
the immediate area. The City of Los Angeles had
previously planned to widen the main boulevard and to
condemr a portion of the 13 acres for that purpose. The

developer created a cellular design for the subdivision

410
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in order to minimise the amount of land required for
street purposes and to interfere to the least extent with
the free-flow of traffic. Access Was provided by

tributary streets perpendicular to the main boulevard. 231

The City of Los Angeles imposed four conditions on the
grant of development approval: the dedication of a
ten-foot strip for the purposes of ;idening the main
boulevard; the dedication of another ten~-foot strip for
the planting of trees; the dedication of a triangle of
land in order to eliminate an existing traffic hazard;
and the dedication of a eighty-foot strip for the
purposes of a street running through the subdivision.2°2
Ayers challenged these dedications, arguing that the City
had exercised its power of eminent domain under the‘guise
of subdivision regulation in order to avoid paying for

the land taken.233

The California Court of Appeal upheld the validity of all
four conditions against the developer's allegation that
such conditions constituted an exercise of the ' eminent

domain power.254

The Court upheld these conditions on the basis that they

were all necessitated by the increased traffic created by

5

the subdivision it:self.25 The Court noted that had the

developer used a more traditional subdivision design, he



would have been requested to construct roads for the
diversion of traffic in and out of the sub-division at a
greater personal expense than what was presently
required. Consequently, an overall benefit flowed to the
developer from the City's decision to allow him to use
the cellular design.256 The Court found that even if the
more traditional form had been used, a ten-foot strip
would have been required in any event for the widening of
the main boulevard because of additional ‘traffic.2>’ The
Court also found that both the buffer strip and the
triangle for the traffic island would have been requiréd
if the more traditional subdivision design had been

58

used. ? The eighty-foot strip for street widening was

similarly quuired by the increased traffic.caused by the

new subdivision.‘f59

Although the holding in Ayers v. The City of Los

Angglggzso reflects the Court's assessment that the

subdivision actually generated the need for additional
land to be dedicated to road use, the language employed
by the Court has been cited for the proposition that a
land owner may be required to pay for improvements which
are generated by the use of land whether o;.not the
community is also benefited by the ekpeﬂgifgre.zsl For
example, the Court at the conclusion of its analysis of

the subdivision conditions, dismissed the contention that

the City had exercised its bower of eminent domain:2%2

412



It is the petitioner who is seeking to ac
advantage of lot sub-division and upon hid&#
duty of compliance with reasonable con

fog.... dedication.... so as to conform to the
safety and general welfare of the lot owners in
.that sub-division and of the public. :

Furthermore, when discussing the question of the

eighty-foot strip, the éourt stated: 263

It is no degence to the conditions imposed in a
sub-division map proceeding that their fulfilment
will incidentally also benefit the City as a whole.
Nor ‘is it a valid objection to say that the
conditions contemplate future as well as more
immediate needs. Potential as well as present
population factors affecting the sub-division and
the neighbourhood generally are appropriate for
consideration.
The view expressed by the American courts that
sub-division exactions are warranted as a .quid pro quo
for the grant of subdivision approval is similar to the
rationale discussed in Chapter 1IV. There, it was
suggested that subdivision exactions could be justified

on the basis of a user-pay principle.264

Thus, even
though subdivision exactions requiring the dedication of
land may theoretically constitute a takihg of property or
a deprivation of property rights, it can be argued that
such exactions do not offend the principles of
fundamental justice and may be justified under s.l1 of the
Charter. Certainty, it is not unfair that the developer

provide land for roads,Aparks, and other facilities when

the need for such services are generated by the increased
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population within the development project itself. If it
is assumed that the cost initially borne by the peveloper
is passed on t% the consum?rs of housing,-jhe incidence
of the subdivision exaction will ultimately fall on the

— e

appropriate party.
(b) Uniform subdivision exactions

Uniform subdivision conditions imposed by local planning
authorities req'lless of the ‘specific needs of the |
development projeqt could be attacked on the grounds that
they offend s.15(1) of the Charter. These conditions
fulfil the traditional view of an equality rights
provision, which guarantees the equal application of a
law to the class of persons affepted by its terms,
because they are imposed on all developers. However, in
substﬁnce, these conditions cause -inequality i;mongst
'dévelopers, and ultimately inequality amongst the
purchasers of new housing. The'development project that
generates less,need for infra-structure or public
services finishes by subsidising development projects
éhatv generate greater needs for infra-structure and
services. This exemplifies how the theoretically equal
application of the laws Creates substantive inequalities

»

and, consequently, may offend s.15(1) of the Charter,

&
To date, there has been one decision by a Canadian court
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on this issue. In continental Distributors ILtd v.
Gﬂmwumgnn_u_mm@gfss a British

Columbia Chambers Judge held that a zoning by-law did not
offend s.15(1) when it stipulated uniform development
‘costs charges based on the nature of the development.266
The Chambers Judge, in refecting the developer's claim,
stated that development cost'charges were of uniform
application, and that the developer prima facje fell
within the class of individuals required to pay such

charges.267

The Chambers Judge distinguished this form of
by-law from one which may have required the plaintiff to
pay different amounts than that paid by other developers

of similar projects.268

As with many cases in which violations of s.15(1) are
alleged, it is crucial to determine the substance of the
equality rights provision. If S.15(1) 1is viewed as
providing merely a right to the equal application of the
laws, ,then a zoning by-law that imposed the =ame
development charges on all developers of industrial sites
would not violate the equality rights provision. However,
if s.15(1) is understood as proViding a right to equality
in the substance of the law, then this form of by-law
would potentially violate the Section. For, in effect,
the developer whose project generates a lesser demand for
services and infra-structure must pay the same amount as

the developer whose project's demand is met by or exceeds



the development cost charges.

Furthdr, s.l1 of the Charter may not save subdivision
exactions imposed as a matter of general policy. The
underlying rationale of subdivision exactions is that the
developer should prqvide,'or pay for, infra-structure and
services the need for which are generated by @45
development. While it is possible for local auth‘Yltles
to provide such services and impose special takes to
recover their costs, the majority of canadian
municipaiities have elected to make developers
responsible in the first instance because of\.the cost
involved. Applying the test established in R, v.
ggxggfsg the goal sought to be achieved by the

imposition of subdivision exactions is socially

important, but may not be so important as to justify .

rriding a right of equality in both the application
aﬁd substance of land use by-laws. Even if the goal were
deemed of such overwhelming importance, the means chosen
do not fully c&rry out this goal since the user pay

principle is undermined.

The only Jjustification for this form of subdivision

exaction is one of administrative efficiency. In Singh v.

270 Madame Justice

Ministe; of Employment and Immigratlon
Wilsor. has stated that administrative efficiency will

only jnstify governmental actions, policies, or

416
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legislation if the goil itselr is of overwhelming
importance and the restrictions imposed on
Charter-guaranteed rights are necessary for achievement

of this goal. However, in the subsequent case of Edwatds
271

ts mited v. Ihg_ggggy

Justice Dickson and Mr. Justice La Forest stated that

both Chief

governments should be given a certain latitude 1in
developing the legislative means by which they seek to

72

effect important policies.2 The Chief Justice

especially noted that the courts should not easily

interfere in matters of business regulation.273

(c) Exactions funding general municipal services

The imposition of subdivision exactions that effectively
cause developers to fund general municipal services
arguably breaches ss.7 and 15(1) of the Charter. These
exactions can be viewed as depriving the developer of his
property rights, since in essence they require the
developer to transfer a sum of money, in lieu of
constructing or providing a specific service, to the
local planning authority for later use by the community.
Unlike the case of exactions necessitated by the
requirements of the subdivision itself, exactions
requiring the developer to fund general services cannot
be justified by the user-pay principle since the

increased population of the new development project
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creates only a fraction of the demand for thi? servicae.
And even though all new developments may be required to
contribute to the funding, the subdivision exaction is
still inequitable becéuse current residents or even
future residents after a certain date may not have to pay

a proportionate share of the cost.

Notwithstanding the obvious inequities associated with
this practice, American courts have been divided on the
issue of whether developers can be made to contribute to
the cost of general municipal services. The statements of
the- cCalifornia Court of Appeal in Ayers v. The City of
Los Angelgsz74

to contribute to general municipal services. However,

suggests that developers can be required
other State courts have divided over their interpretation

of this decision, with some courts favouring a much

stricter approach.

For example, in Pioneer Trust Savings Bank v. Village of

Mount Prospect, the Illinois Supreme Court held that a

developer need only pay for those services the need for
which are specifically and uniquely attributable to his

development project.275

This case involved a mandamus
proceeding to compel the city to approve the developer's
subdivision without requiring him to dedicate land for a @
local school, as requjred by a local ordinance. The Court

held the ordinance invalid because the city had been
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unable to show that the exaction was related to the new

276

development. The Court concluded that the developer

could not be forced to rehedy a problem resulting from

the overall development of the community, and stated the

following rule:2’”

If the requirement is within the statutory grant of
power to the municipality and if the burden cast
upon the subdivider is specifically and uniquely
attributable to his activity, then the requirement
is permissible; if not, it is forbidden and amounts
to a confiscation of private property in
contravention of the constitutional prohibitions
rather than reasonable regulation under the police
~ power.

This rule was adopted in a modified form, by the

"Wisconsin Supreme Court in Jordan v. Village of Menomee
Fa”827&
developer to pay a fixed fee per lot in lieu of the

where the Court upheld an ordinance requiring a

dedication of land for park and school purposes.279 The

Court, after quoting from the Pioneer casezso, held that

the requirement that the subdivision bexactions be
specifically and uniquely attributable to the subdivision -
was an acceptable test provided that the test was not so
restrictively applied as to place an unreasonable burden

of proof on the local planning authority.28l

On the facts, the Court found that the ordinance
constituted a reasonable exercise of the city's
regulatory power on the basis of various studies showing

a need for parkland in the community and demonstrating
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that the proposed development contributed to this

need. 282 . {

"

In Jenad v. yillggg_gi_ﬁggrggglg: the New York Court of
Appeals upheld an ordinance requiring developers to
dedicate ten percent of their land for park or pay a fee
of $250 per lot in lieu of the dedication of land.283 The
money collected was to be credited to a fund to be used
for park, playground, and recreational purposes as

284

determined from time to time by the city. The city was

further authorized to waive the fee and dedication
requirements under special circumstances. 28> The
developer had earlier registered one subdivision, and had
been granted approval to do so on the condition that the
appropriate percentage of land be set aside at the time
of the developer's second subdivision. At that time, the
city determined that the developer was unable to dedicate
land suitable for park and assessed a fee of $6,000
instead, based on the number of 1lots in the two

subdivisions.zas.

0}

L

The Court upheld the validity of the orc‘iinz—mce,z87

overruling the earlier decision of Gulest Assocjiates,

288

Inc. v. Town of Newsburgh which had held fee

requirenents invalid because there was no requirement in
the enabling legislation that the subdivision exaction be

correlated to the benefit conferred on the
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development. The Court noted that even if the decision
in Gulest had been correct, it would have little bearing
on the present case because the fees collected were to be
put into a fund for park and recreational purposes which

290

would be used to acquire parks in the community. The

Court cited the decision of Jordan v; Village of Menomee
291

Falls

earlier case had decided that the dedication of land

as support for this finding, stating that the

would be uphel? if evidence reasonably established that

the municipalitx would be required to provide more land
\ 1 3

for schools, pagks, and playgrounds as a result of the

approval of the subdivision. 2?2

Finally, the most lenient approach to subdivision
exactions requiring the developer to fund general

municipal services is that of the California Supreme

Court in Ass ted Home Builders c. v. Cit Walnut
C;egk.zg3 In that case, the State of California amended

8.11546 of thé Subdivision Map Act to invest municipal
governments with the authority to require the dedication
of land, or the payment of a fee in lieu thereof, or a
combination of both, for park purposes as a prec&ition

294 Such exactions were ¢

of subdivision approval.
authorized only if certain requirements were met by the
municipal government: definite standards must be enacted
for determining the amount of the exaction; the exaction

must be used solely for the purpose of providing
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facilities to serve the subdivision; a general plan EUIé"
exist which contained provisions for park and
recreational facilities; the amount of the exaction must
bear a reasonable relationship to the projected use of
the park and recreatiénal facilities by future
inhabitants of the subdivision; and a commencement date

for the facilities must be specified.295

Walnut Creek drew up the appropriate plans and
regulations under which developers were required to
dedicate land or pay fees based on the number of
prospective residents in their subdivisions.?226 If the
dedication of land was impossible, fees were levied on
the basis of the fair market value of the land that
otherwise would have been dedicated.2’’ Both the land and
fees were to be used to provide park and recreational

facilities to serve the particuiar subdivisions.298

The developer challenged the constitutionality of the
State enabling legislation and the municipal ordinance on
a number of groundszgg, two of which are relevant to the
discussion of the Charter's effect on subdivision

exactions.

The Jeveloper argued that s.11546 was a disguised

exercise of the eminent domain power and authorized an

dhcompensated taking of the developer's property.300 The



developer argued that the need for parks and recreational
facilities stemmed from the demands of the entire
community and not Jjust from the activities of a

particular subdivision.30!

As a consequence, 8.11546
could only be justified if exactions were restricted to
the specific needs generated by that subdivision

alone.3°2

The developer also contended that s.11546 was invalid
because it did not relate the amount of the exactions to

303 The

the benefit of the subdivision concerned.
developer argued that s.11546 merely authorized an
assessment of fees and that it constituted a tax because
there was no provision for a direct benefit to the

304

subdivision. Further, as a taxation statute, it denied

future residents of the subdivision the equal protection

of the laws.-0>

The Court rejected both these arguments, and held that
subdivision exactions didWmot need to be specifically
attributable to the requirements of the new

subdivision.306

'

The Court relied on the earlier case of Ayers v. The City
of lLos Ange;es307

propositions: the developer must comply with reasonable

as authority for the following

conditions imposed for the general welfare of the lot

423
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owners and the public; ludeVilion enactions were not
improper because they incidentally benefited the city as
a wvhole; and future, as well as present, needs could be

taken into account in determining subdivision

308

exactions. In addition, the Court justified s.11546 on

+

the ground of a general and urgent public need for

recreational facilities caused by present and future

subdivisions.3°9

The Court also dismissed the developer's second

310

argument without discussing any of the counstitutional

issues raised. The Court stated that s.11546 required the
exactions be used to serve the subdivision and that the
.anount of the.exaption bear a reasonable relationship to
the use of the facilities by future residents of the

311

subdivision. These requirements, in the Court's view,

were sufficient to dismiss the plaintiff's claim that the
fees assessed represented a discriminatory tax on future

residents.312

The decision of Assocjiated Home Bu n v. City of

Walnut C eek313

has been severely criticized as having
laid the 1legal framework for the imposition of
subdivision exactions that bear onl& an incidental
relationship to the requirements of a specific
subdivision.314 It has also been criticized for allowing

municipalities to partially solve local fiscal problenms



R

by requiring the developer to bear the burden of costs
made necessary by the growth of the community as a

13 In this regard, it should be noted that the

wvhole,
Court itself distinguished between capital costs, such as
sewers, roads, and parks, and costs for services, such as
increased costs of fire and police protection and costs
assocjiated with additional government services of all

316 The Court stated that s.11546 was justified

types.
only because the increase in residents generated a need
for a park, and the land or fees were to be used

eventually for the new residents.->t’ Despite the Court's
lenient interpretation of the municipality's power, it
would seem that subdivision exactions could not be used
to make developers pay for such items as public

transport, ambulance, police and fire services, and -

administrative costs.

The position of some American courts towards subdivision
exactions requiring developers to fund general municipal
services provides one example for Canadian courts to
follow. Despite the inequities of this practice, Canadian
courts could determig that the goal of ensuring adequate
Provision of services and facilities is so socially
important as to justify infringing any constitutionally
guaranteed right that developers and umers of housing
—

might have. Provided that a .easonabl se relationship

existed between the purpose of the subdivision exaction

425
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|
and the demand for services generated by the subdivisién,

the courts under s.l of the Charter may not require pt&o: /

j
of an exact correlation. f { o
'O
(!
(d) Oversizing ¥ -:, 1;'
| ooy
The policy of requiring developers to oversize! ervices

and pay off-site levies may infringe the Charter if these
policies do not include some mechanism whereby the cost
to the initial developer is distributed evenly between

himself and subsequent developers.

A 4

Off-site levies and over-sizing potentially infringé s.?
of the Charter because they require developets’tol A
contribute sprvices and money in a‘ess of the hnds : "
that their particular subdivision pli’es on the existing ‘
infrastructure. They may also in;xinge 8.15(1) if costs

are averaged and one developer must pay a
disproportionate share of the facility in question. As

well, over time, a system of averaging costs may create
inequalities between the first development and succeeding

ones because the first development benefits from

projected economics of scale while subsequent developers

face excessive carrying charges. This problem becomes
particularly acute if no time limit is established for

the anticipated development.318



If% however, a system{was devised whereby the costs of
off-site levies and oversizing could be distributed
evenly between the fifst developer and any successive
developménts, then these practicés may not offend the
Charter. One suggested scheme is thdt‘at any point of
tiﬁe developers contribute an aver;ge per acre fee to the
cost of a facility which meets the needs of the then

319 mhe municipality would be responsible

develobed afea.
for financing the marginal cost of excess capacity, and
eac@ subsequent development would réimburse'both the

prior developer and the municipality for the cost of any
excess capacity which accommodates his development. Such
a schéme would ensure, to the extent possible, that the
costs of services and facilities would be distributed

evenly among the municipality, cthe first developeﬁ, and

any future developers. Since, an exact relationship

between the costs of services and the needs oﬁ the

development is not required under s l,fit is llkely that,

v

such a scheme would comply with the principlgs W ff“

established by B; v Oakes. 320 ‘.

c. CONCLUSION

. : ' _ C ';ﬁk"
Despite the en?rmous potential of thé Qharter"poqgrévide

\ v < - Lo
a means for the wholesale review of exclusionary zoning,
subdivision exactions and . quleatlon regulating the

exercisejej property rights, it is very likely that the
e :

427
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Charter will have 1litti® impact on these planning
techniques. Hany‘of the rights and freedoms affected by
these planning techniques are noﬁ. protected by the
Charter. Even though the Charter does contain general
rights capable of a broad interpretation, suéh as the
rights of liberty and secﬁrity of the person to and to
the equal protection of the laws, the coufts may -be
reluctant to extend those rights to cover the types of
interests affected by exclusionary zoning, subdivision

exactions and legislation affecting the exercise of

property rights.

Finally, if the courts did decide that these interests
were potentially protected by the Charter, the
restrictions imposed on them by exclusionary zoning,
subdivision exactigns, developmeq&_f;eezes and downzoning
could still be justified under s.l. In_decisioné prior to
the enactment of the Charter, the courts have inﬁicated
their acceptance qf land use planning as a means of
regﬁlating the community's use of its land and financial
resources for the benefit of both existing and future
residents. They have also indicated their reluctance to
interfere with land use decisions made by 1local and
provincial planning authorities in consultation with
planners, administrators, and other specialists.

This judicial deferencg'may continue under the Charter,

3 8

Ty - ~

428

©



429
especially in the courts' analysis of provincial
l'ié;islation. and municipal by-laws affectiﬁg property
rights, the financing of services and facilities by
development companies, and controversial subjects such as
the construction of low-cost housing and certain types of
group homes in low-density residential areas. In the
first two caseé, the courts may require only that the
restrictions imposed be reasonably required to meet the
objectives of the provincial and municipal governments.
In the>latter cases, the courté may decide that, in light
of the controversial nature of the development, the
municipality's plans for introducing this development
into the community restricts individual rights to the

least extent possible.

Notwithstanding this general position, Sl iAEts may
find certain specific planning technj

Charter. The most likely candidates a¥ Qe?QSe by-laws‘

v i
defining "family" and "dwelling" in a rest

iictive manner.
Thise by-laws affect freedoms expressly included in the
Charter, such as the freedom of association and the
freedom of religion. Because theyA also discriminate
betweén traditionai and non-traditional families and
potentially do so on the basis of religion and mental and
physical disability, they affect equality rights
protected by s15(1). Discretionary aevelopment controls
may also violate the Charter if there is evidence of a

S
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;
dilcrimihato;y' lﬁiive, and the rights of religious
orders, racial or ethnic minorities, and_ the mentally and
physically disabled are affected. othe;, exclusicnary
zoning techniques are likely to remain unaffected by the

Charter.

Subdivision exactions, development free:zes, downzoning
by-laws and environmental regulations will only be |
subject to review if property rights are included in the
Charter and economic interests become a recogniged ground
of discrimination. Yet, even if property rights and
economic interests are incorporated into the Charter, the
validity of most of these planning tecﬂl!ques will remain
unaffected. Downzoning by-laws, .development freezes and
environmental regui*ons will only violate the Charter

if they are used by provingcial and local governments as a

means of escaping their statltory obligations to acquire
and pay compensation for private land which is to be used
for a public purpose. Subdivision exactions will only
violate the Charter if municipal planning authorities
impose them in order to fund the provision of general
municipal services, or perhaps, to ensure that
facilfities, such as storm water drains and sewerage
systems, have sufficient capacity to service future

developments. Y
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207 (1986) 28 D.L.R. (4th) 64 [1986] 4 W.W.R. 154 (Alta
Q.B.).

s

208 (1986) 12 C.P.R. (3d) 385 at 391.
209 (1986) 28 D.L.R. (4th) 64 at 69.
‘210 (1987) 72 N.R. 185 (Fed. C.A.) at 189-90.
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(B.C. Youth Ct.) at 338; R. v. Allen .(1987) 51
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Unreported, 14 May 1987, Q.B. 8603-12287 (Alta
Q.B.) at 10.

(1986) 29 D.L.R. (4th) 583 at 593 (Ont. S.C.).
(1987) 72 N.R. 185 at 188. .
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a schedule of development costs charges and
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units or lots created by or as a result of
development, but otherwise the charges shall
be similar for all developments that impose
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Id. at 303. T
Id. at 304-5.

;g. at 308. 7
.(}986) 27 D.L.R. (4th) 600.

For discussion on this point see Albert Hudec,
"Municipal Exactions and the Subdivision.
Approval Process" (1980) 38 U, of T. Fac. L.
Rev. 106 at 117-21. '
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D.L.R. (4th) 600.
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Planning Act, S.0. 1983, c.l, s.35.
Planning Act, R.S.A. 1980, c.P-9, s.72.
Infra n.51 ff.

Reference Section 94(2) of the Motor Vehicle Act
(1985) 24 D.L.R. (4th), 538, [1986] 1 W.W.R. 481.

Infra n. 189.

Infra n.51 ff.

(1985) 24 D.L.R. (4th), 536, [1986] 1 W.W.R. 481.
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