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... - . MBSTRACT

P 1 ' .
AL . ’
O

‘, India is the seventh l“argest country with the second highest

population ‘in the uorld The country's economy\teday is in a process of .

,—,_f —_

'w~rapid development. During -the last three decades, the country has made :

considerable progress in practically every field. This study has been

'undertaken "to enamine foreign investment policy of India and discuss
““various enactments in so far as they relate to the regulation of
foreign investments. ) - o co ',

A country s policy towards foreign investment depends largely on __

| " its natural and human resources, economic and political systems andlv."‘j

et e -

| *level °f tech“0109“3a1 development. India inherited a coloni al econemy‘ S

R _with an’

ISR <]

. 1 three Five Year Plans (1951 66). ‘the country made rapid strides inki'f".

‘ove,;‘ shed and narrow industrial base After independence“ in” S

'-;1947 Five Year Plans were formulated and, implemented During the firstu.-a.‘”;-\_

| technological development and the government s approach became";,;.w-'-~

" __fincreasingly selective towards foreign investment Besides, th " B

Y

government s policy has always been one “of - economic and technol OglCdl;%ﬁf:“.ft""_‘.

| sel f~reliance and sel f-Sufficiency. In recent years, the Government of

\""‘f“'F.“;,.;j;India has liberalized foreign investment policy with a vi ew to update

S ts :'chnol og 1 c a l ba s e -an d

| r’}'_"f'_substitution ventures. Presently, ,lndia looks upon foreign investment
o asa vehicle for the transfer of technology PR RO R

. \
: 10 o

Although foreign investment does not fall intd tlie categOry of top,' .

"‘romote export or«iented and import

".“"’»-.priorities of India, its importance for the coung.’ry s economic and;“'__g,,:{"p

R ,\ oy .

”:',.f_-industrial development can not be denied The country should so frame o

S ‘1ts foreign investment policy. that it attracts beneficial foreign:.




E ‘-"investinents and cioses the door for investments that adverseiy affect"\_'{_“.‘f_}
_.the country s economy, seif sufficiency, development of indigenous[‘“_‘f
L techno]ogy ‘and growth of 1oca1 enterprises. S o -
Current foreign investment policy iimits foreign investors to_‘
“""v._minority,equity participation generaily,, but majority foreign equityf‘_"'_m
""-V-participation is also permitted to the companies engaged in priori ty
'"5-s—,y.",’",,sector production export-oriented production or requi ring. sophisticated;
"""E-technoiogy in their Operations Majority foreign equity has a number of' ‘
e disadVantages Tike foreign control over the pro,ject and market
technologi‘cal dependence loss of economic independ.ence, refiection of
| foreign iaws economic and industrial priorities and import of foreign.‘_} |

“'cu'lturai vaiues. Therefore the government shouid not ‘permit majori ty |

"foreign equity to foreign investors uniess the importation of that,

g "particular technoiogy is very essential in the national interest and no -

w other source exists for obtaining the technoiogy -

As a result of the 'government 'S, seiective approach regarding."

:'.:»,"ntechnicai and finandial coilaboration the flow of technoiogy has_'_g“”:;

"""ﬁ'stOpped» n anumber of areas and India is lagging behind in technoiogy."i:

ﬂin those areas The government shouid Open more fields for technicaT: B

col]aborations of course, with minority equity participation, in order

";,to ai]ow continuous fiow of technoiogy T LA ,— '

T

@




PREFACE - .
i Reguiation of foreign in ;stment is one of the most complicated and” .

";5.;exampie the U, S A.~and Japan have two Opposite approaches toward,u f

Sl foreign investment but the economy of both the countries s fiourishing -

'f,;Moreover, a country s foreign investment poiicy continues to change from

{:itime to time,'according to its economic situation, poiitical-”

v ;environment priorities, technoiogicai and industriai deveiopment

Ihe centrai concern of this study is to examine the - poiicy and‘

/"———

efiegai and procedurai aSpects of foreign investment in India

'~wimportant country in the third worid. An endeavour has been made to o

°'ﬂf_discuss the: foreign investment policy of the country from an economic as_[f”

:"~7weii as technoiogicai deveiopment point of view In addition to this, £

:an attempt has been made to study internationa] joint ventures 1nr,‘

':reference to India - The study consists of 6 chapters.f Chapter 1 is,;

| nintroductory, Chapter I reiates to foreign investment and coiiaborationf<je;

L

”ffﬁpoiicy, Chapter III concerns the iegai aspect of foreign investment fw

"'7iffChapter v, deais with procedure for foreign investment Chapter V. deaisfﬁ}v

J"fwith internationai Joint-ventures, and the finai chapter consists off'gl

e conciusions and recommendations for Indian foreign investment poiicy
| I must acknowiedge with a deep sense of gratitude my indebtednessﬂrhf

' ‘ito Dr. 3 P Khetarpai and. Professor Naiter Mis, Facuity of Law,*ivl

:University of Aiberta for their abie guidance and supervision in writing'"‘!

B . this thesis._ It would not be an exaggeration to say that but for their'

vi



FA'enduring encouragement it would not have been possible for me to
:complete this study Not only did they take great pains to go through*dv
- the manuscripts minutely and precisely, but provided guidance and-At
| :.encouragement at every step from the beginning to the end. If this be
the least good or there be.gpy flint of fire in these imperfect pages.‘
ot is all due to their guidance supervision and inspiration and praise:'
;.[be to them. ‘ o o
1 must express my heartiest and utmost thanks to Dr. Kenneth Ward
“;for his having consented to act‘as the external “examiner. y'
I must not forget to take the opportunity of expressing my
gratitude to Professor R G. Hopp, Faculty of’ Law, University of Alberta 2

-

,for hlS serving on the examination committee

Not formally, but earnestly, I am thankful to Professor M. Litman

:Director, Graduate Studies, Faculty of Law and Professor L N. Klar,'

, f‘former Director, Graduate Studies, Faculty of Law for. their co- Operation“ f

2f‘; 1" PUf501"9 my . Studies at the University of ATberta.. s '
| I am'also Qrateful to Mr Nel A Campbell Librarian Law Library,N )
_University of Alberta and his staff for their help in getting books ‘and
v*t'Journals from the faculty library : L N o '

.

I would be failing in my dUty if I did not express my. thanks to Mr. |
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! Iiv\ t ) ~ |
" CHAPTER I - . P
CINTRODUCTION

. . ;
India occupies an important place on the world s industrial map
The country has made rapid economic progress since its independence injfiy:

1947 Indda inherited a oolonial economy in which whateverf,;”

,>development took place was designed to enable colonial powers t°,¥fj

'{‘f' r‘

take away India s raw material throwaway prices -and sell the~end,f

products finished in England t ery high}prices The country had a very'fl;;

bad economic situation aéAth ime‘of Independence ? There was no food ;*ii"

~no electricity, no roads India had to import simple manufacturedi df
_articles like pens, pencils, needles, cloth pins, etc to say nothing .
”Mof automobiles and other sophisticated machinery But today s India "~

.i manufactures “highly sophisticated aircrafts builds its own atomic reac-;,la?
.tors and erects.steel plants abroad. .2 No - field of science and technolo-5i

en B

qy has been left untouched - be it nucle technology, space technology

L or antarctica expeditions Presently, India is the world' s~eighth

"».machineny.5

;_.largest producer of industrial goods,3 with the fifteenth largest G N P 4

. ;and is the, world's number one . manufacturer of” textiles and textile s

The purpose of this study is to examine the foreign investmentff

""‘_policy of India and to discuss various enactments in so far as. they}5$

; relate to regulate foreign investment An attempt has also been made to.,#*i
| .study future effects of the policy on economic and_jndustrial-vig
: vf.deveiopment of the country. L ' . ' e R
| The major areas of concern in regard to regulation of foreignmlfl

"investment are. (a) sharing of-the ownership and control of resources, s

- .

- ,l',f"



TQQZJ]OCG] equity partic1pation,'etcn In most situations it is the host@f;é

";,upon host countries to develop effective reguiatory mechanism“f

© national deveiopment plans.~- -');'”

'f3“matgriais etc.f The host country

v’;empioyment

+ . The - foreign investment area can be looked at from a cost benefit

~.

E -'"in a tax break or subSidy and in duaen wili demand expont requirements,

4

X '“"7¥desire to contro] ownershjp of its resources and to ensure that
| k“f,ﬂationais piay a 1eading role in directing and contro]ling its’ economy

From the above, it is clear that all countries look-more favourabiyr';fﬁ

‘./'

: activities of foreign enterprises. It may be recalled that the Group ofjvia”j
'ﬁrthe Eminent Persons6 in their report to the United Nations has caiiedivw7*“:“

_ thése areas’ in‘oeder to ensure that foreign enterprises wouid conform tofﬁfﬁf

v . e

fffjjtv1ewpoint The host country has something the ihvestor needs dear]y,ny"U
v'f‘cthat of easy access to domestic marjets, acdess to cheap_labour, rawi}fif
wouid 1ike the added empioyment S

"‘”foreign capitai inflow and widened soiid 1ndustria] base,_with all off~:'
i'lits 1nherent spinoffs The control a foreign country exercises over itsifi‘
"[niforeign investment a]]ows it to’ weigh these reiative needs and to;f'ﬁ

'vhibargain for concessions*and trade offs The host government will thrgw;fﬂi’
,;iocai content requirements iocation,of the; piant in a specified area,g,;i:

%ric;country which has the Upper hand (uniess 1t is anaextremeiy POOP countryi;ff:
.Q;funable to meet its basic needs) and may extract concessions from;fﬁf
'”fhinvestors for aiiowing them to access the 1ocal markets and tdp domestic ix*’
{fn}resources The probiem arises in baiancing a- country™ s needs for

;1fiforeign investment to SPur emvioyment and industriaiization and its:fi*

‘upon foreign inVestments which provide an 0pportunity for. domestic’x |

' ”,“equity participation export prdmotjon technoiogy transfer and iocail; .



Many countries have “local equity participation“ as'a virtual
. - necessity before foreign investment proposals will be approved Greece 8
‘"Jfor example, requires government participation in large projects wheréJ
| ithe investment exceeds 400 n drachmas ($4m Cdn aPP ) Italy and the
'fif'United Kingdom will. sometimes tie access to domestic capital markets toijf!
'vfruylocal equity participation 8 India allows foreign equ1ty up to a maxie7
.'-&fv;;mum of 40% unless the’ industry is wholly export Oriented or involves@ ip

‘iﬁly'sophisticated technology not avaifgble in the country 9 Japan con51ders

| ”3'ff'permitting Joint ventures where loca%ﬂequity is in magor1ty.¥0

) Most countries exert some?degree)of foreign investment control o

V "“Throughout the world the varying degrees of control range from veryd

= strict control, as in Japan and Mexico, to an almost totally open systen,:_]

’u.as in the United States or the~Netherlands.L1 The reasoning behind these:.,p

_ ;investment controls is not uniform Generally they can be traced back top;
'}T;7i;social and/or cultural backgrounds, political strategy, and are very’f
L:?Trarely primarily the result of the’host country s overall economicga*
;ﬁ;performance.f Indeed it is often noted that there is very little:,f7

'Hl;f:correlation between national economic performance and the degree ofiilk
vatfirljheralism or restrictionism pursued by a given country.l? Examples in f;f”

’"v3'fthis regard are the United States and Japan, o countries whqsevfer

H(ﬁ;f}ieconomies are performing well and yet are at opPOSlte ends °f the"i.
7¥i?if}?foreign investment control policiesa- | ';‘“ | g‘, . i
e Most countries,‘at the very least, impose controls to protect key:fff
i>f.5i;sectors from being‘controlled by foreigners.f The areas almostjw
‘fifglfﬁuniversally protected are._natural resources, culturally sensitive areasfx‘“
”"5if;fsuch as publishing, radio, television, transportation national defence,yxx

't

""edfrelated (and suPport) industries\ banking. insurance a"d p”blic;:l




: 5-rutilities.i3 Other countries have as-a general political philosophy that

.;foreigners are not to be permitted to control “any significant segment

“of the "at1°" s eCOﬂomy 14 All controls are designed to restrict foreign T

'}ffinvestment in part (to varying degrees), and serve as LS tool fo _
.idirecting foreign investment into certain key- areas. This may be based;iﬁﬁf?
on “the host country s desire to promote certain industries, to developlij‘\i
:‘certain undérdeveloped geographic areas of the country or to complementﬁofdf

Y fthe domestic government s policy touards certain planned growth areas of’7ffl[

"cﬂjj‘the economy or national priorities

Different countries adopt different techniques for restrictingffhh’

F;jc::fopeign investments depending upon its econGMic, social and political e

°‘fstructure and the need of the host. country | One technique is the31;¢

’1ﬂffimposition of d0mestic borrowing restrictions.15 This compels invest— e

iJ{lment to be finan ed from abroqd only and may be applied to all foreign

'*fififinvestmedfs or o ly to foreign takeover of domestic enterprisest. Such 4

viTaﬂi'indirect method_of controlling foreign direct investment Italy uses

ey

"1trestriction hElps in- strengthening the balance of payments and is an-»fl;

Y
i

"“%jf:such a restri'tion and essentially prohibits domestic financing °fgj;~v

:5f;non productivg direct investment (i e takeover of existing companies)f[f°
'oyet permitSTlocal financing for productive (new business) foreign‘:i;a

a7h7gexcelle”t for preventing takeov\:srgnd serves to encourage foreignof:**

£

- ;investments to take the shape of mergers or joint-ventures Variations:_inf

l

~ff'of this are seen through the use of different classes of shares whereby ff:-



a ma,iority of voting shares wouid have to remain in the hands of
nationais d?’Where foreigners are mstricted to a certain tYPe Of shares;]?
"""_?.",(i e. nOn-voting) Further controi may be imposed th"°“9“ t"eff;‘%:'
.'requirement of a minimum number of nationals on the Board oi""“Directors
Hi.of a fo,.e1gn company (e g Scandinavian countries, Japan) 18 Austraiia :

. and Britain aiso prefer to see the maaority of their nationals on the

yMMwmmwsauvsgmra~;,_,_ww 2
o An important method of restricting foreign investment is ta set a
"a _gqyirement of a minimum iocai equity participation, so that the controi
.f-remains in the nationai hands Specifying the fields of investment and{”
nature of industries for foreign investors is another way of restricting"j;'_‘f;A_.‘?
_‘foreign investment R }V SR BT '_ .
QN‘) endeavour has be;i made to examine various aspects of foreign
inveii:nents in India and internationai jomt ventures in reSpect to
" ‘A Ihdia during the course of this study The study is comprised of 6 :
Chapters. o |
o Chapter I deais with the nature of the subJect, controi of foreign'

.....’,

‘_.‘_investment and various techniques adopted for Qresi:ricting foreign]. -
. ;investments ' | | o
Chapter II deais with foreign inveshnent and co]iaboration poiicy
- Chapter III examines various iegai aspects‘of foreign investment in,
| Chapter IV describes the approvals,,and: approvaii procedure for

b
rt

! *foreign investments.. R N A ,_,,,
SRR Chapter \f deals with internationai joint—ventures especialiy in
';“'i--"'}“relation to India.‘_’_.'"-f?_’i ,' (R T e
Chapter VI consists of conciusions of this study and inciudes some |

o -"Zf}"-recwndation& S
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| CHAPTER 1 -‘,'..[f;f' ".; R
rone:cu INVESTMENT AND COLLABORATION POy

A country [ foreign investment policy largely depends on its

o natural and human resources, economic system and technological

‘47developments India is’ a fast develOping country on the world map
: ,The country is rich. in natural resources and mavnpower1 and as mentioned i
.»in Chapter I, has made considerable economic and 1hdustrial progress

" _,_since its independence. , Presently, : India ranks among the world s top

ten 1ndustrial powers,2 with the fourteenth largest G p.p.,;3 a rela- _

“5}«;ﬁt1vely solid industrial base. and a 1ar9e pool °f Sk“‘e¢ manpower

has been created._ India has the world s third largest pool of

scientific and technical personnel 4 In addi tion there is a large re- ,

+

'7”servoir of skilled and unskilled labour. : As a result the country now

g manufactures a variety of finished products for domestic use as well as -

e 'export._-_ Presently. foreign 1nvestment lS allowed vmere 1t would lead to ’: ‘

o oa transfer of technol0gy needed by the country and in export-oriented_ o

'-‘v'.fventures 5 Government s approach to foreign investment 1s becoming in-

._“.”:v-creasingly selective due to the technological advancements made mtnin :

1'the country The maximum foreign equity ceiling varies from 40% to 100%" L

‘"":‘f'[vdepending upon the nature of industry "'E'Xport of products and,“‘-'

L availability«of technical knowhow in the country. R e
: The Industrical Policy Resolution 1948, modified 1n 1956 7 has pro- j,«:f‘:

-‘vided ‘the basis for the" process of industrialization in India The

_._-._-Industries (Development and Regulation) Act, 1951 8 has been the maJOr L

f;-legal instrument through lvhich this policy has been implemented Under:f

‘ ",jthis Act. a. licence is necessary for: (a)- the establishment(_of new. -

e ;'_'industries (b) taking up the manufacture of new . articles 1n an’
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| éxisung*industri al undertaking; o
'capacity of a. manufacturW u 4

E _manufacture. ) Every entrepreneuv

‘ 'issue directions for changes, (b) for management and change of the
-industries and (c) to control the supply, distribution and prices of'

their products The Central Government ha’s so far hardly invoked these L

d (c) substantially expanding the’~

rtaking 1n an’ existing line off' N
license under this Act. qne )@ lso confers upon the Central -l

' into their operations and to o

powers v1s-a-v1s foreign enterprises except in the‘to"text of the price‘

- 'c0ntrol of certain items which happen to be produced by foreign'

_'manufacturers in addition to Indian manufacturers As for the general, g".

| regulation of the foreign enterprises operating in India the Industrial .

Policy . Resolution, 1948 has env1saged a comprehensive piece of“ .

“iegislation on the subJect ~ But no such law was enacted Presently, v

all tne maJor regulatory enactments are generally applicable to all” '

enterprises whether lndian or foreign, although some of them contain’ o

. certain special prov1Sions concerning foreign enterprises« ‘;" |

India welcomes foreign 1nvestment and technOIOgy in those areas

. »where sucn investment lS required in the national interest “Tne need

:update its technological base Technology may be accompanied by foreign

-*-_~?-'for foreign technology is diCtated by the country s requirement to -

C equity participation though there has been a marked preference for the

' "t;outright purchase of technology- The Considerations determining ‘the

-"‘,form of . foreign investment are dependent on the status of the- particular."

} 'industry Jin the country, “the need for the future growth of the industry,

the nature of—the technology required, and the benefits which can be 5

d,_erived from foreign participation i_n,a_n vIndian conc_er.n In recent

e
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- years the Indian Government has been promoting foreign collaborations as

a means of increasing tne manufacture of export oriented products

Al DEVELQPMENT OF FOREIGN INVESTMENT POLICY -

Foreign corporate investment in India has- taken three forms 1)

branches (iii subsidiaries and (iii) others with minority participation RN

' '_Branches which are referred to as "foreign companies" in section 591 of

the Companies Act 1956, 9 are places of business of companies 1ncorpo- :

- Arated elsewhere than in India. According to- the. Reserve B,ank of India

R classification, a. subsidiary is an Indian Company wherein a si:gle_ :
| foreign company is holding more than 50 percent of its equity c al

and minority particfpation occurs wherein the share of foreign company :

R in equity capital of an Indian Company is 50 percent or leSS ‘».I'n";'

faddition to tnese three categories a foreign company may enter lntO'{

Ntechnical collaboration agreements with Indian companies in accordance» '

o with the rules and regulations laid down by the Government of India

-

LAy
e

- --‘1. Early Developments (Pre 1961 Situation)

‘ The basic policy governing foreign corporate investment 1n India-;' o
- can’ ‘e traced in a statementlo made by the first Prime Minister of India‘.

.principles enunciated therein may be briefly sumarized as follows
- :__(1) Existing foretgﬂ’ enterprises would be accorded 'nati\onal_,
| treatment‘ “Government does not intend to pl ace any restrict ons - -

or impose any conditions which are not applicable to similar Indian‘i -

enterprises' » 11

- (2) New foreign capital would be encouraged “Govermnent would So framé;“

rad

T M. Jauahar Lal Nehru “to the Parliament on’ April 6 1949 .f:fT_he

..\-' -

its policy, as to enaole further foreign capital to _be- invested in'



India on terms and’ conditions that are mutually advantageous “12
(3)‘Remittance of profits and’??atriation of capital would be allowed

subject to oalance of payment considerations

10

. (;4)',.Fair compensation would be paid in case any foreign enterprise is

, COmpulsorily acqui red

(5’)1 Al though’ majority ownership by Indians was preferred 'Government .

‘would not object to foreign capital having control of a concern for ',

_‘a limited period, 1f it is to be found in the national interest and

each individual case will be. dealt with on. its merits. 13

~(6) vital importance ‘IS attacned to rapid Indianization of personnel

but “Government would not ooJect to the employment of non- Indians '

in posts. requ1ring technical skill and experience, when In_dians of.

-requisite quaTifications are not. available 14

This ‘policy. statement did not Spec1f_y areas in which foreign

caplital would be welcomed However, the general policy of the’

government has been to allow only such foreign financial -and technical

c_ol-laborations as. are in line with- the priorities and targets set oit in

~the Five Year Plans. Fresh foreign investment is_not generally allowed

in ’banking, financial, conmereial and’ trading activit;es and in consumer_

| industries which could be developed with indigenous knowhow.'

1

2. Developments Between 1961 to 1969

Nith the 1aunching of ‘the Second Five Year Plan (1956 61), there

»was a sizeable 1ncrease in technical collaboration agreements 15 Th-

- adversely affected India S foreign exchange reserves and "towards theis

»--'close of fiftie/s witn increasing foreign exchange stringency, minority
4 foreign capital participation gained acceptance foreign enterprise took
to equity participation to provide the foreign exchange component for

the import of machinery and equipment “15 |
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In May 1961 Government of India issued a Press Note regarding

importation of foreign techno]ogy and foreign investment which stated as ’

follows

Basicaily the policy regarding foreign investments~wou1d be to
attract foreign capital in those fields in which.%he country
needs to develop in pursuance of the plan targets. While
Government have been generally encouraging the investment of
private foreign capital in the country, it is to be recognized
that this has necessarily to be on a selective basis. If any

. project 1s approved for development in the private sector and,
if imported plant and machinery are required, foreign capital
“investment would ordinarily be welcome as a formt of financing
the. project.17

As stated by Iyer and Kumar:

During the period 1951-66, the country made rapid advancement
- 1n the field of technology both in the- private and public
- sectors. A number of chemical and engineering companies
undertook reséarch programmes. - Indigenous technology made.
_nhotable strides in defence, railways: and electronics as well
as nuclear energy. In the case of consumer goods industries,
the country had not by and large, required ‘any foreign
’technology even previously and this area further diminished
steadily.” Government's approach to foreign investment and
~collaboration, therefore, gradually ‘became increaSingly

selective.18 g

11

In February 1966 the Government of . India constituted a COmmittee19 .

headed by Dr. A Ramaswamy Mudaliar as Chairman to examine the extent of -

the importation of foreign;technoiogy required for'India,sidevelopmenttv'

and to.suggest genspil guidelines regarding the type'of cases in wnich

\\‘foreign collaboration may be allowed. The’ Committee submitted its report, .

¥

onl May 4, 1967.20

r,we) On the basis of the: recammendations of the Mudaliar Committee, on

ganuary 25, 1969, the Government of India published 1ists of industries

in vhich foreign capital and technicai participation may be allowed.
The 1969 notification21 by way ofﬁiilustration'categorized industries



into‘three groups: (a) those in which both financial as well as
tecnnical collaboration may be permitted; (b) those in which only
tecnnical collaborationamay be pernitted; and (c) tnose in which neither
of. them is permitted ” )
~ According to this notlflcatlon the obJective of regulating foreign
finqncial and technical collaboration is t ensure that foreign capital
and technical knowhow is utilized in the manner=most advantageous to
| the couﬂtry, having regard to the current ‘and future needs of the
~ country and especially, to strengthen effectlveké its balance of payment
:poslt1on without injuriously affecting t@e growth of Indian and foreign
- enterprises already well established in India. In other words, import
of foneign capital and'technology are'allowed subject‘tg’three factors;

(a) non-availability of comparable indigenous resources; (b) essen-

‘tiality in tne sense of contributing'to development; and (c) effect on

- balance of payments.

On January 25, 1969, the Government of India also issued guidelines

‘regarding;foreign collaboration policies’and»proceddres.zz‘ The forelgn :

~c¢ollaboration policy was liberalized with a view to bridge technological
~gaps‘e;lstlng in a number of sectors of economy. Substantially
| eipohtlorjented units were treated more favourably. The principal

featdres‘ofgthe;guldelines were:

12

(1) Effective control in a joint venture should rest in Indian hands and -

-~ accordingly'tne foreign eguit;\partlcipation beyond 49% should be

: accepted only in exceptional cases.

(2) thle considerlng proposals for foreign equity participatlon, due g

regard,must be given to the likely earning or,savlng of foreign

exchange.



HP_:of the project is in a field o’ftechnology where Iidia has made :i

little progress and where a great deal of initial or additiona1 S

development is necessary" or ib) the amount of foreign exchange

| \;required for the proJect is substantial]y high or (c) the prOJeot lS ;7

f;an essentially export-oriented scheme ’i’;lfa_";fflffradztirﬁcf w'

(4) The collaboration agreement should not contain any provision for

payment of a "minimum amount of’royalty related to turnover

of agreement or, from the date of commencement of production provided
the production is started Within 2 years from the date of

agreement.

.(6) Companies engaged in trading activities were allowed foreign

SO

collaboration where the exclusive obJect was to increase expOrt. '”T]rff:

o

: 3,3. Developments ‘Between 1970 to 1983

' Until the miﬂdle of . the nineteen sixties, the conditions for foreign

(3) Proposal for majority forei”niequity participation in new V'7

i ﬂfenterprises should be considered only (i) “if the main contribution |

‘(5) Royalty payment should not exceed a period of S years from the date b

'_investment and collaboration were favourable.; However, in the 51xties, B

-

as’ foreign exchange resources of the country came under increaSing“«‘

'.pressure. the Government of India started feeling the pinch of the

B burden of remittances occasioned by the foreign financial ‘and technical

'ties of foreign controlled companies and

fRegulation Act 1947 23 with a vierto restricting»the scope of actiVi-

l

government seems to be pursuing a determined policy to reduce the

rforeign exchange cost of foreign collaboration

:collaborations In 1964, sec 18-A was-added to the Foreign Exchange

“from then onward, the
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(a) Remittances for Dividend and Technical Collaboration L |

Accofding to tﬁ% Reserve Bank of India between 1964 and 1970 the

o ﬂj total investment of subsidiaries rose’ from Rs. 132.2 crores (1322_

million) to Rs §%89 5 crores(1895 million), but the percentage of their.\

share in total capital came down from 77. 3. to 70 8 percent24 during this ,
‘; period. During tne same period the total investment of minorityh
.f:;% = companies increased from Rs 75 2 crores (752 million) to Rs 116 3
| crores (1163 million), but their share in the total capital came down

... from 32. 9 to 30 .3 percent 25 The d1v1dend remittances of these companies

Fﬁ_, nevertheless, steadily went up during this period As for subsidiaries, '
B remittances venit up from Rs 16 65 crores (166 5 million) to Rs. 23 76
crores (237 6 million) and as for minority compahies the corresponding
jéﬂ , figures are Rs. 3. 65 crores (36 5 million) and Rs 6. 18\crores (61 8

S million) 26 Remittance in connection wsth technical collaborat+on*during

this period rose fron Rs 6. 46 crores (64 6 million) to Rs. 12. 3 crores
(123 million) 27 All these remittances adversely affected foreign ex -
change reserves of India.

(b) Adverse Balance of Payments

.

It is beyond the scope of this study toqevaluate the overall

o contribution of foreign collaboration to the Indian ecenomy However,

| purely in terms of balance of payments, this impact seems tb be adverse

According to the Industrial Licen51ng Policy Inqulry Committee during

the period 1961-- 1966, all the uhdertakings having foreign collabora-

tion exported only 2. 9 percent of thelr total output, while their im-
ports amounted to 17 1 percent of the total output 28 No doubt, these

figures are not conclusive in this regard since, in_order to assess the

net contribution to balance of payments, it must be analyzed’?ﬁﬂ?lm“;\\ »

\_,_.,



‘India would have imported in the absence of these investments
Nevertheless the policy statements issued by the government 3 spokesmen
invariably underline the concern of ‘the government regarding tne balance,. i

of payment impact of foreign investment Most rof the measures vmch thef";:" |

Indian Government has taken in the seventies and eighties in this regard::\-

are real ly aimed at moderating the drain of foreign exchange resources - f.;‘:
of the. country.‘ . | SR ;\‘_ ‘ ’ Co

“{q) Foreign Exchange Guidelines of 1973 N

In 1973, the Government of India i’ssu'ed' guideli‘n‘esv "f‘or‘;-f':'

administering section 29 of the Foreign Exchange Regulatidn Act
197329[Appendix I] lh—ese gu1delines apply to Indian companies hav1ng
more than 40% foreign equity holdings and branches of foreign compames
, Operating in India As per the guidelines, Indian companies engaged inv_

- (a) production of priority 1tems iel, items spec1f1ed in Append-lx 1 of

- the Industrial Licensing Policy, February 1973, [Appendix II] or (b) 'A

2 manufacturing activities requiring SOphisticated technology, or (c) tea’s'

plantations were asked to dilute their foreign equi ty to 74% Indian
'companies exporting at least 60% of their total production were al SO |
| asked to bring down their foreign capital to 74% Indian compames
| engaged in Aa). internal trading and commerc1al act1v1ties,_or (b)_}"v"
.manufacturing items other than priority products or products requdring
. sophisticated technology, or (c) plantation activ1ties other than teaj_
production, or (d) any otner act1v1ties were asked to reduce theirk‘_.\_
. foreign equity to 40% S . ‘ | . B
Similarly branches of foreign compames engaged in the production

K of priority items or operations involving sophisticated technology,,or‘f"'.:,_"‘j__"l_""'

tea Plantation or exporting 50% of their total production were asked to



-

ffexceeding 40%. g

ot DR ‘ LR - v .'v.'. I o . "

o convert themselves into Indian companies unth foreign equity of not more
'i\f;ﬂthan 74% Branches of foreign companies engaged in “other activities .

: 5,except internal trading or commercial activities, were required tO,

fﬁvconvert themselves into Indian companies with foreign equity not"f '

The above guidelines were ‘meant for companies existing on yﬁf

Yoo

\--;'Januaryéi‘ 1974 The Government of India had given a certain period tof»*j

fthese companies for increaSing Indian participation or. to convert’f

-

i-ﬁ‘themselves into Indian companies with appropriate amount of Indianflvﬂ
*'f“ fequity, as the case uny be The government also made ft clear that . thewfda
.5~companies not complying witn the guidelines witnin tne Specified period'
“7;‘wl]1 have to wind up their bu51ness affairs in India Thirteen'n:d
7iﬂ?companies did not comply With tne above guidelines issued by theﬁli
uriGoverment of India and deCided to close tneir establishments in
;iIndia 30 The principal companies who wound hp tneir buSTness operations e
'»Tﬁ'in India were I 8 M Columbia Gramophone Company, Pneumatic Toolfd'“
tEjCompany Ltdj@%bombay, Vans Rais (India) Ltd ,.Calcutta and CocaiK'i
: :';,v‘c°]a.31 __ S . | S

'ﬂ”ji (d) 1976 Amendmends to Foreign Exchange Guidelines 5;e'>'

In 1976 the Government of India introduced maJor amendments‘

ﬁto tne FERA guidelines32 LAppendix III] that apply to existing and pro-f
;fspective foreign investments Companies using sophisticated technology,fiEF
' Vi“engaged in production of priority sector items and those exporting muchn"?

o ”of their production are treated more liberally than under the Act s:f:‘

original wording Firms whose output of priority items, activitiesgﬂ

"-.involving sophisticated technology and exports, make up not less thani“

t



75% of thei total annual turnover, do not have to reduce their foreignf3s;,
equfty to uke

r 74% Corporations whose exports, production of items of

priori’ty sectors and activities involving sophisticated technology

combined together account for 60% or nnre but below 75% may retain up to_“ L

Sl% foreign ownersnip of equity provided the concerned company:,,'-_g-

i

) undertakes to export at least 10% of its: total annual turnover wi thin a“\

period of two years from the date of approval b_y the Reserve Bank of.ib

India Companies whose exports exceed 40% of their total an,nual’

turnover are al so allowed to retain up to 51% foreign equi ty

(e) Industrial Policy Stateme:Lof 1977

In the late seventies

e Government of India recognized the -

necessity of COntinuous inflo of technology in. sophisticated and high:i_”

priority areas Accordingly,- the Gove‘rnment presented an Industrial .

Policy Statement33 to the- Parliament on December 23, 1977 “The basw

' principles enunciated in the statement may briefly be summgri zed as.

-f‘ fol Tows:

Sy

- 'of technology is necessary in the areas where Indian technology"

o

o

' strictly enforced in respect to existing foreign companies.. After:‘_
_completion of the process of dilution under the Act companies with‘v
1 foreig‘n investment not exceeding 40 percent will be treated on par,,;

In order to achieve technological self neliance continuous inflow;j

and expertise is not adequately developed especially in the areas S
of " high priority and operations involving sophisticated-’,v

technol 0gy

Preference would be given for outright purchase of the best_f

~available technology and’ subsequently adapting it according to thev‘b

N

: need of the country ‘; S e

Provisions of the Foreign Exchange Regulation Act 1973 would beff



, anla o 18,
| o with Indian companies in all respects 4 | i
'v‘(iv) Foreign investment and importation of technology needed for the
'"3fffnation 3 industrial development would be allowed only on. the terms

’“?-.fgwhich are considered to- be in the national interest

‘egg(v)”ﬁwheke foreign technological knowhow is’ not needed by the country, o

':5fexisting foreign collaborations will not be renewed and foreign

;kcompanies operating in tnese areas will be required to modify their L

;:”iactiv1ties in conformity with national priorities and'within~the_'r.i

’ l:frame work of the Foreign Exchange Regulation Act :The5government:w;'r

B ‘f'will issue a list of industries where neither financial nor"

oo e ,
'94-,ftechnical collaboration is considered necessary as indigenous;

(.ftechnology has fully developed in these fields

’“)w\iﬁl) Generally, maJority interest in ownership and effective control:_

'~_5u;. should be in Indian hands but tne government nay make exceptions n

".icases of highly export oriented ventures or prOJects requiringlf"

iif‘f~sophisticated technology In wholly export oriented cases, a fullyl_ﬂ'
"";”fowned foreign company (Indian company ‘with 100% foreign equity) may?

i Jtifbe considered by the government S ~'-'47k\77jp R
'Tf(f) Prohibited Activities to Foreign Capital “

As mentioned above, the Government of India has issued three lists‘, ’

'~lfspecifying the areas where (i) foreign investment is permitted, (ii):

"ﬂ only technical collaboration is permitted and (iii) neither the* ;“

: ; 1financial nor the technical collaboration is permitted On December 28 »

| 'if‘_;1978 the Government of India issued a Press Note34 along udth an illus-‘-

":;trative list of industries where no foreign collabbration (financial or'

}ftechnical) is considered necessary ' This list was published in,¥x

v"j;supersession of the above mentioned three lists published in 1969 This;“

. Lt



,-,"'because 1ndigenous technology has been fully developed n these fields ] )

4 ».This list of restricted products in specific industries (Metallurgical >

‘_.'_electrical electronics, fertilizers chemicals. consumer goods etc )

nas been giv‘en in. the Appendix Iv 35 Tne list 'lS however illustrative

only, since in recent years the Indian Government has permtted foreign l

"_-'investment in nitherto restricted areas also in order to promote the--"‘}'

v,"-k,'_upgrading of technology in those areas.- Besides the 1ndustries:.,‘_"'

' ﬂ_and textile machinery is strictly banned as India lS the \vorld s largest

.v:':‘.i_{mentioned in the above list investment 1n ~the field of textile industryv |

manufacturer of textile machinery and a large number of textile' o

industries are closed and others are facing serious market problems

(g) Industrial Policy Statement of 1980

9 : It was felt by the Government of India that a number of Indian'_

'_industries nave not been able to compete in the international markets on.‘f,

‘government issued an Industrial Policy Statement37 to provide the bene- .
7fit of modern technology in achieving economies of scale to such\
industrial undertakings The Statement lays dovm that in the caSes

':V'-where a large production will enable a company to compete in world

~-"':;__"‘markets and substantially increase expo@ the government will

L account of small and uneconomic scale of output. ln July 1980 the"_-"f_j.

f:'favourably consider the introduction of modern tecnnology and permitting



“1l_(h) Technology Policy 1983

'”;{:production capacity la@ge enough to make the product competitive in f :
"fmﬂﬁnternational markets The Policy Statement also emphasized the
';Jfa.ffimportanceqof Research and Development activities o

._f26. Government will take active measures to. facilitate theetfﬁ"“'"

.. transfer: of technology from effi ciently operating units to new
. units, - Companies which have well established R & 0

*- . " -organizations, .and have: demonstrated their ability ‘to- absorb R
- -..adapt and. disseminate modern . technology, will be permitted to -

. ~“import- such. technology as’ will incnease their efficieny andf: e

‘ *;fcost-effectiveness 3 :
s

i

The Government of India announced the Tecnnology Policy, 1983 39

i'on danuary 3, 1983 - The policy emphasizes self reliance and achieving:*»‘

technological competence in strategic and critical areas Import of
h-technology has been given due regard and is . visualized in selected'

"fields where domestic technology is not adequately developed According'

'f‘g to the Poliey Statement the fundamentals governing the acquisition of‘

foreign tecnnology are;:

(1) Import of technology and foreign investment in this. regard
~ will be on a selective. basis, where need has been:

5 TR .
B “ . .

‘established, technology does not exist -in the country, or

f;the time- taken to generate the. technology indigenously_
V.nould delay the development ‘ ‘ ,

fv}(ii) It 1s necessary to maintain international competitiveness

-in product: services and technologies which have exportl

'C*potential

'_"(iii) Ensuring an adequate scale of investmeht n R & D (Research7si:
" .and  Development) for ‘the absorption, .adaptation and

V?,.{improvement on;. and- generation of, new tecnnology 40,

L

- ,4 Recent Policy Liberalizations41
e 7

Recently, the Government of India has made a number off"

announcements to liberalize industrial policy and procedures,'*"

"'export import rules and investment incentives. Important announcements .

f»fin these regards may be summarized as. followsnfa E



o (.
R
""scope of the Monopolies &'Restrictive Trade Practices (MRTP) Act

_:.13)1;

2

Exemption of 25 industries from licensing

'A large number of electronic itens have been brought out of the

List of industries issued under section 22A of the MRTP Act has

q”been expanded.,‘ 'f7f*;57j1¥’ ,'»‘~~.f :

(4

The government has enhanced the limit of fixed assets of the.7

‘@:.companies from Rs.‘200 million to Rs 1000 million for thef‘

' applicability of' the hRTP Act

‘-=n(5):;1nvestment limit for: the small-scale industries has been increased -

v’from Rs. 2 million to Rs. 3. 5 million

| : {6) -

Investment 1imit for the ancillary units “has.. been increased from‘;:

.;f Rs. 2. 5 million to Rs. 4. 5 million

o

(9)
o (10)

"(11)

Private entrepreneurs have been allowed to set up industries for,

. f_manufacturing telecommunication equipment
L (8):

gelectronic components manufacturing units

Foreign investors and big- companies are now allowed to set up. |

Capacity limit for the manufacture of profe551onal electron1c1
equipments and computers has been removed _ |

All Indian companies have been allowed to manufacture micro/mini:
computers such as personal computers '

Development and manufacture of electroniq softwares has been,

’ classified as 'industry

(12)

| i13) No import license is needed to- import 201 items of capital goods

The Government of India has declared a definite import export

policy for a period of three years for the first time.

by actual users

’(14) The Government of India has increased the limit for 1mport of _

N r



. 22 “ 3

T r-etechnoiogy, knowhow, machinery under Technical Development Fund,
©from U.S. § 0.5 millMon to U.S. 5 equivalent to Rs. 10 mi114on.
iisi No license is required for importing computer systems costing
 "~':beiow Rs. 10 miiiion L . ' |
;'._'(16) 1Ba51c rate of income tax on companies has been reduced by 5 per- _
lih“(iji Basic rate of income tax on- ail companies nas been further'
| ';"freduced by 5 percent beginning from Apri], 1986 and by another 5'
| ‘f'{percent beginning from April 1987 A: | y | ',"
{,f (iéi Surcharge and surtax will be aboiished from’ April, 1988
"(19) Tax hoiiday concesSion for new units has been extended for 5 more7p
=p—(20i Custom duty on prOJect import has been reduced to 45 percent as
; -:..against 65 percent eariier : | _‘ | |
Qialiéii Abolition of custom duty On equ1pment for fertiiizer proaect
(22) Import duty for power prOJects has been reduced to 25 percent

"”:(23) Import duty on pulp and wood ships has been abolished

'-B PRESENT FOREIGN INVESFMENT POLICY 1 e 2;":‘ e r3 S
_ Since India has achieved techhoiogicai capability in a number ofd
';‘fields, the government has identified certain industries in’ which .

' foreign technoiogy is not considered necessary 42 Such industries are

steel. castings, structurais, steei pipes, eiectrical appiiances Lo

-'textiles and textiie machinery, raiiway wagons agricultural macninery, .
vegetable oiis and vanaspati (Hydrogenated vegetabie oil). machinef
- toois, rubber industries. consumer goods,‘etc However import of[-

,techno]ogy couid be considered in these prohibited industries also if a

.\, ’_ ‘,_ '-: e . : «—.’_.
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particuiar techno]ogy is needed for updating the existing technology to - i

markets. It means that the importation of technoiogy is permissibie in

| meet higher domestic requirements or to become competitive in export‘

"almpst all industries that are open to the private sector, if found invf

,the nationai interest.

Equity Participation

'» Sharihg of the ownership between foreign investor and’ 1oca1

entrepreneurs is an important factor concerning foreign investment

.Foreign investors. want- to keep the control 1n their hands whiie the host;,

government is interested in keeping the control in “Tocal hands

lccfrding to the Foreign Exchange Reguiation Act (FERA) guidelines of

‘1973 and 1976 43. (Appendix Iand III) aZd Resoiution dated December 31,:f

1980.44 general]y foreign equity partic pation s to be in minority and e

iimiteq/to 40 percent but manufacturing and industriai undertakings are

:permitted a higher foreign equity ownership on “the. foilowing conditions
’(1) A company engaged in the production of priority items i.e. items

Specified in Appendix I of Industriai Licen51ng Po]icy, February,:\

1973, can retain 74 percent foreign ownership of equ1ty A list-of

the priority industries has been given in. Appendix II.

"(2) A company which ‘exports . 60 percent of its total production can .

retain up to 74 percent foreign ownership of equity.,

| (3) A company whose operations in priority industries (items "

specified in Appendix I of Industriai Licensing Po]icy, February,’

1973). sophisticated technology and exports account for 75 percent_

B - or more of its annual turnover can retain up to 74 percent ofj' '

foreign ownership of - equity.

. ((4) A company whose exports make up at ieast 10 percent of turnover, and

vhose exports, production of items of priority sectors (items
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mentioned in-Appendier'of the lndustriai.Licensing Policy, 1973){.f

hand»actirities requiring'sophisticated technoiogy cover-60 percent
' of its annua] turnover, can be permitted 51 percent foreign equity -

e ownership

(5)'A company whose exports exceed 40 percent .of dts totai turnover

-.;is also permitted to retain 51 percent foreign ownership of .

i

equity “ - R o 3 , L X

- (6) Nhoily export oriented units i. e.'a unit which exports its entire

production can retain 100% foreign ownership of equity. A iist_of

100% export oriented industries has been given in Appendix V.

A maximum of 5 percent of sa]es is set for roya]ty‘payments and

normally no guaranteed payments of royalties_are allowed.45 The_dura-‘

tion of technical collaboration agreements is gemeraiiyqto be confined.

to five years 46

2. Effect of’ MaJority Foreign Equity Limits.

As mentioned above, current Indian- foreign investment policy'*”

permits up to 74 percent of foreign equity .to the companies engaged in

priority sector production or sophisticated.technology. Export oriented .

industries are'aiso permitted higher'fOreign‘equity 1imits. Inis means

that all such companies are allowed majority Toreign ownership of

equity" As ‘a’ resu]t of maJority of . foreign equity in-a company s_,

capital, the administrative controi of the company passes into foreign -

hands. - . . | —_—

Hhen the foreign companies or foreign-controiied Indian companies

acquire tne controi of a particular industry and tnere s no locai'

competitor in the market, ‘they exp]oit the iocal consumers

Exploitation of India and ather developing countriesfof the third" worldii

by foreign-contro]led‘companies”Can be well expiainedyby taking an -
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example of  the 'drug_ industry. The drug 1ndu‘st}_ry'falls under " the 1ist of

_prlority sector'productiqn ‘in Indfa and there‘fore 'pharmaceuti"cal' '

companles can retain up to 74% of foreign ownership of equity In 1978,
" there were 45 foreign drug companies. having more than 40% foreign equity
out of whlch 25 forelgn drug companies were hold1ng majority foreign

,equity (51% and above) 47 Elghteen of these foreign firms belong to the

25

u.U S.A., 13 to the u. Kes 6 to Switzerland and 4 to wWest German_y.“8 Ex-» .

ploitat'lon of Indian and other thlrd world\developing countrie s drug

‘market by - these forelgn drug companies 1s clearly 1nd1cated by thef

“following examples 49 |

. (.,l); Foreign drug companles used m sell Tetracycllne capsules 1n India

. around Rs. 100 to 118 per hundred but when Indian Drugs and
Pharmace\:ticals Limited (IDPL), a publw sector undertakmg at

Rishlkesh started production and was able to market thelr capsules

' .»at the y te of Rs 46 per. hundred the fore1gn compames reduced" ‘

..their prices to Rs. 56 per hundred» It is important to note that

. A
when the bulk 1mport prices of Tetracycline and Ox_ytetracycllne_

were araund Rs 250 per Kg , these companies used to sell capsulesd

-' for Rs 100 to 118 per hundred but when the bulk 1mport pr1ces

dncreased to Rs. 650 .and Rs. 749 per Kg., the same foreign,'

" . }companies were able to market the capsules at the rate of Rs 55 to
Rs. 63 per hundred. It was so because the publlc sector plant,

_H P. L. was able’ to marlzet these products at much cheaper rates

(2) .'Hhen an Indian firm, Dey s Medical, started productmn in west‘

- ‘A'Bengal forelgn companies were compelled to reduce the prices of -

; some’ drugs from Rs. 5 to Rs. 0.90 per Capsule.
(;)jlb_letrac_ycline ‘was supp‘jl*l'ed‘by the American Cya_nam‘l'de to Cyanamide
. Pakistan at the rate of $270 per Kg. while the European competitive



(s

(5)

v .
VR

price of- the same drug was from $24 to 329 per Kg

-

The Bristol Company of y. S A supplied the same medicine to
Bristol Pakistan at the rate of $190 per Kg. ‘and to BristoI

Columbia at the rate of §250 per Kg.

“Pszer,, a well known name in antibiotic producers, supplied

: Débxycyc]ine (Vibramycine) to Pfizer of Pakistan and Columbia, at

(‘sj_' |

_1(7)

(8)

o), 1 |
, to Merck Pakistan at the rate of $245 while its actual pr1ce was

the rate of’51750 per Kg. while the equ1va1ent drug was being sold
| 1n Europe for $24 to $29 per Kg. Thus Pfizer charged\7000 percent

profits from the deve10p1ng countries.

“Pfizer sold Teramycine to Pakistan at the rate of stOO per Kg.
whi]e its price 1n Europe was on1y$;13 per- Kg

The Bri;to1 Company of America supplied Ampicillin Trihydrate to
Br;Stol‘Columoia at the rate of $240 per Kg., while its price in
Europe was only $150 per Kg=

The American company “ﬂyeth“ supplied an antibfotic called
Benzathazine Penici1lin to its subsidfarfes in Chile at the rate.of
8215 75, 06 Columbia at $160 and to Pakistan at $441 while its

price in Europe was from $31 to $32.

The American company "Roche" was supplying the tranquilizer Librium‘

$21 50 to $25 in the. European murket

et

(10) Merck supplied Antihistamine to its branch in Pakistan-at the rate

of $1600 per Kg. while its equivaTent in Eurqpe was $20.50 per Kg.

(11) These foreign drug companies did not make any innovations in India

or- other deueloping'countries but introduced only their brand

~_names. The 'Hathi Committee on Drugs and Pharmaceut_icals50 has

E clearly pointed out‘the abuse of ‘their brand names by these foreign

26
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' companies' Besides4financial"exploitation of7developing’countriesf-

”‘these foreign drug companies experimented with a number of drugs on

. the cititens of developing countries, which had not yet been;

w"»introduced in the. develOped countries

| Foreign controlled companies remit huge profids, dividends,

:technical collaboration fees and know how charges to their foreign. -i?}

parent companies which increases the burden of remittapée of foreignﬁ}ﬁﬁ '

fexchange on India As per the report of the Estimates Cemmnttee of the‘?ﬁ?f;

;Parliament fU11y owned Indian subsidiaries of foreign companies;ffff?

renftted a sun of Rs. 2114 million by.wdy of dividends, profits and

technical fees from 1968vto 1971 out of which remittance towards"f%“f:

dividends was Rs. 1051.4 million.51 Remittances towards profits and.

-technical collaboration fees during the same period amounted to Rs 388*M:

vvmillion and Rs. 516 1 million respectively 53‘ The following instances

'vwould make it clear how foreign controlled companies make exorbitant

profits in India, accumulate capital and subsequently remit to foreign

e S ) o

countries : n_"i o y< R T o Ee T

vz

'la) Grindlay s Bank made an investment of Rs. 1 million but it'

accumulated total capital and reserves worth 70*4 million pounds

(Rs.,lzso million app. ) 53 The: bank%remitted Rs 42 1 milllon on e

account of head office expenses and Rs. 58 8 million by Way ofg‘

| dividends during “the years 1966 - 1921 54"‘“ R ;
'_(b) The Colgate company had an original paid up capitallof Rs. 150‘b00

but its annual turnover as on Dec 31, 1973 was Rs. 170050902 (Rs
170 million app .55 )

“(e) Hindustan Lever had the initial investment of Rs. 20 million but its -

built-up capital amounted to Rs. 170 million in 1974 56
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“;at(d) Pfizer with a capita] of Rs. 2. 658 mii]ion made a net profit of Rs.

16. 6 million in 1075.57 | f'L B ' |
| (e) “Cadbury Fry Private Ltd ",_which is a whoily owned Indian'
”*fsubsidiary of the British company "Cadbury Sc00per 0verseas Ltd."
'"(London), had a share capitai of Rs 1296100 1972 while. the -
'Company remitted Rs 32404500 in 1975 and Rs 35623300'in 1976 aS. /-“

dividends which represents about 250 percent of the originai share '

. ,5# -

Ky ,' ;Efcapitai 58 |
ffg'(%i The, Coca- Coia Company originaiiy invested $87 5. thousand in India '

”fwhile it remitted $20 mil]ion in profits during the period of 16 -

I

years of its operation 59
Erom the above facts, it is also clear that foreign companies do not
contribute to the economic and industriai deveiopment of India but they"»

ge there to expioit cheap labour and avaiiabie Taw materiais and earning

oA,

exorbitant profits by exp101ting local consumers.

It may be argued that there is a danger inherent in a maJority

~foneign equ" v that the employees of such companies may become loya4 --

oniy to the foreign controlied companies in which they are employed and
/

g‘ not to the country of their residence In this . regard it wou]d be

-~

_ *WOrth quoting the statement of Br.- w..Jﬂkenyon Jones, Chairman of the'-

British branch ‘of - the wei] known muitinationai - Ronson

The manager of a company controi]ed by the United States

. should set aside nationalist.attitudes- "and. understand that in

= "the final analysis his loyalty should be to the share holders

" of the mother-company and that he must protect their
interests, even if in doing so he seems.apparently to-come ~ ~
intg conflict with the natjonal interests of the country in

- which he is operating 60 - v »

>
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\' The Honourabie Herb Gray, whi]e examining the ’ issue of foreign

direct investment in Canada, has c]eariy pointed—out that direct

investment by foreign-contro]]ed companies often tends to reflect 1aws,

mies.61 High magnitude of foreign investment and,controi by. foreign'

M.

'\may or may not be desirabie .62 Thus, foreign companies eontrol (maJ~,

ority foreign equity participation) opens the doors for the entry of

foreign }aws into the host country, and inf]uences the nationai economic

' structure and industria] priorities 63

Moreover, it shouid be borne 'in and that generaiiy,‘the

advantages received from the - domesticaiiy controlied enterprises are far

-_greater than foreign controiied enterprises. In this regard it was

29

r'fv economic and industrial obJectives of foreign governments and econo- |

i,f},companies can also bring foreign cuitural va]ues into .the- country which

i ;observed by Herb Gray that foreign owned companies did not prov1de;_ -

SR companies "54

-Majority foreign equity has a number of advantages too If the

8.

' '}their host countries with benefits equal to those provided by indigenousf“ -

;control of the industrial venture remains in foreign 1nvestor S hands .

hithout m!&b interference by ‘the host government or iocai 1nvestors,ef

f'more and more fo%eign investors are willing to make investment and;

' ‘transfer technoiogy into the host-country which gears up the process of“ T

development and research in the country, generates emp]oyment for 1oca1a

-'?these advantages accrued to: the country. -On the contrary, foreign

»1f¥companies p]ayed an import@gtvrode in exploitation of the country and
making it techno]ogicaily handicapped and dependent on foreign‘ a

«
R C e [

f;’ I . - - y " o

;industriaiization of the country, eievates the 1eve1 of technological.

' vgpeople @fd increases exports But as far as India is concerned none ofn



) while its exports accounted for Rs.. 6 2 million only 68

-have neither generated much employment nor’ helped to accelerate

industrial activities .' "rather their existence in the country ‘has put a o

of the industrialization of the country, many of the foreign companies

are. engaged in buying articles manufactured by the Indian firms and

to the exports of the dountry This becomes ctlear by. looking at:

examples of some individual companies In 1975 ‘Metal Box had a total

turnover of Rs 540 million while it exported goods worth Rs. .14 o

thousand only 57 Hindusta r had a turnover of Rs 22a7 million in

.the same yéar ‘while 1ts exports amounted to Rs 0 592 million.

Similarly, Pfi;éer's total sales.in India in 1975 was Rs. 28_0.-2 mifl,_li:on‘

LT
B3
i

From the above, one would be inclined to conclude that India should

participation An important question arises as to whether India would

be able to import SOphisticated and advanced technology not available in
" the country without allowing foreign investors to hold majority equity

,in Indian enterprises - One may argue that majority foreign equity
v”_-participation is not necessary for importing technology.' The days of
'.-‘7.monopoly of a particular company on scientific technology in a par-

-high technology oriented industrie559 and hence the bargaining power of

existing markets of large companies, especially multinationals,

P

. selling them in the local inarkets after stamping the goods witrr their

‘ foreign brand names.66 Foreign companies have al so not contributed much |

' ,_-'fticular field have gone : NOw 3= days there is tough conmetition even in,

j'the host countries is not as weak as it used to be. : Moreover, the'

: countries A cpmmentator has conmented that multinaltionals in India

brake in the process of growth in a number of spheres" 65 what to speak

" not adopt a favourable attitude towards maJority foreign equity o



mature 70 Their potential market lies in develOping countries of the
third world 71 "These companies are also in need of raw materials.7_?

S0, 1f they mve to expand their business there is o choi ce. for. them_f:

except to go for joint ventures with local equity participaton hocal

laws of many third world countries limit foreign partners in the Joint

venture to minority equity participation 73 For instance, Nigeria does

not allow foreigners in- the Joint venture unless the equity partic1pa-;'_-_"-fi**‘: »

tion o.f_.uigerian citizens or associations is not less than 60 percent in

case of theiindustries specified in schedule 2 (57 items) of thej; :

Nigerian E‘nterprises Promotion Decree No. 3 of 1977, _and not less than”i:. i

| 50 percent in case of the industries specified in schedule 3 (39 items)"j N

of the decree 74 Hhen many small countries of the third world can inSist

fon ma,lority local equity participation in the Joint ventures there 15,’-'

no reason why India, which is comparatively develOped and rich in_' SRR

natural resources, cannot bargain for maJority local equ1ty-

participation In this regard the National Committee (Ihdiai on":'

Science and Technology in its report, has said

3 "-"F°"'919" equity Pﬁfthlpation fs not essential for procurement

" of technology. Equity participation brings dependence.and - -

.. has_the possibility of influencing management policy, di rectly . -
or indirectly. Foreign equity ‘participation: ‘should not-be - ' .
_'-];-permitted unless some -exceptional circumstances. arise when it o
. »*1s seen that no Other. source. exists:for’ the technology or . -
- comparable technology and that the only mode left fo]r“
acquiring such te,chinology is through foreign collaboration :

3 Preferred Industries for Foreign Investment

India looks upon foreign investment as a vehicle for the transfer

of technology n75 Foreign investment is allowed where it would lead to a

- transfer of technelogy needed by the country and in export oriented

ventures 77 Foreign technology is required in a variety of industrial

A Al
. .



T;; machinery, sophdsticated e]ectronic equipments and compbnents, certain_jpb

"'7automobile anciilaries, a variety of chemicais,ifertiiizers based on- -

[P

"ﬁand gTaSS products, engineering pTastics and resins, pesticides,fﬁ

fﬁn:{natural gas certain drugs and pharmaceutitais, man made fibre, glasslﬁm_'bt

EXport oriented units aiso get a preferentiai treatment in approva]f};;{j;

5 }of technica] coilaboration as weil as in the matter of foreign equityffv’ .

.f,iimits Export-oriented unit means those enterprises which export af:f

- eminimum of 60% of their tota] production. In the case of loozfj.ﬁf

ffexport oriented units, import of capitai goods, raw materiais,,etc.y

| ﬂiwili be exempt from the import duty and the finished products wiil aiso’i-"

ﬂ=be exempt from excise and other centrai Tevies 78 Under a new scheme in- T

;troduced by the Government of India, recentTy,_lOO% export oriented-;ﬂ:”g

units can be set up anywhere in India 79

4; Industries in Free Trade Zones80

The Government of India has estabiished two free trade zones inZ

~

.vIndia - The KandTa Free Trade Zone (KAFTZ) in Gquat and the Santa Cruzj"

'Eiectronics Export Processing Zone (SEEPZ) in Bombay Both these zones',u‘7

"‘",izone (SEEPZ) is reserved exciusively for export oriented eiectronics

"units, Kand]axFree Trade Zone (KAFTZ) is meant for multi product '

\ industries i.e., any type of industrial units can be estabiished there

*’PTIndustries estabiished in these free trade ZOHES get a number of tax and

other benefits They are allowed comp]ete tax exemption in respect of

| “,-profits and gains derived from their operation in the zones for a period

"T;-are meant for wholly export oriented units while Bombay free Trade N

"of 5 years in Tieu of certain concessions Tibe investment allowance, g

<partiai tax’ hoiiday,a tc 81 These units ‘can sell 25% of their ‘product-

ion in the domestic market as an additional incengeve to increase.“,y
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'.ffproduction and income.32 The Government of India has recently approved
“7the establishment of four mon@’free trade zones at Madras Falta Cochin .
”;and Noida These free trade zones would alSO provide the same w:;gf

Kf:facilities ;hd incentives that are available presently in the existing

- ;sfree trade zones.:“"ff I“f" ) SR
"iffs,i Investment from Oil Exporting DeveIOping (OEDl Countries

. Foreign investment not accompanied by foreign technology is not
'g‘;?ffallowed in India but the government has relaxed the policy for investors .iftiu
‘_72?;Efromx0il Exporting Ueveloping (OED) c0untries as these countries do not

Jitf;possess any technology that is pot available in India._:wl *fij ";'hl
' In the eighties the Government of India realized that entrepreneurs

'”’*i}from OED countries are in a position to make financial investment but

L ;jfthey are not ln ‘ position to offer any advanced technology. Therefore,

”"fin;orderzto;encou fe investments from these countries, the government

'lefdecided to allow oreign investment from the enterpreneurs of these-

. fa.countries. even 1f it is not accompanied with technology.. Actordingly,vry;,j

"titled Promotion of Investment from OED Countries .. The Note states

fi(ali Investment from oil exporting developing countries,may be - -
.. permitted in new companies. even if it is in the nature of .
S portfolio investment. |

b)) Such inVestment should ‘not exceed 40% in the equity e :

f(cl,.The new- COmpanies should be export oriented or should '
~ undertake manufacturing activities covered under Appendix
-1 of the. Industrial Licensing Policy of 1973 _

'~.(d)lgn:estment on the aforesaid pattern may be allowed in .-

(e) Investment may also be: allowed in ‘new hospital pro;ect

Ly -and such hospitals should have adequate provision for
... outdoor and emergency medical service to the general

- public and-also for a minimum percentage ofioccupancy by

'W';on October 28 1980 the Government of India issued a Press Note83 en- f”_flvh

. the. Indian “public.

" (£) Loans should also be allowed to be raised abroad
. Joint-ventures provided the terms are reasonable.

SOr\:uch

e



6 Investment by Non-residents of Indian Origin

_I A non resident of Indian origin means ‘an Indian citizen who has

1jj{made his permanent home outside India or has proceeded abroad for

ﬁ’fiempioyment profession or. business.r The term also- includes ‘Indian

chitizens Iiving abroad permanentiy and acquired foreign citizenship,

'ffﬁ7descendents of an Indian who has eariier migrated from undivided India’

5Ij;and foreign born wife of such a person
| Investment by non residents of Indian origin can be divided into 4
-tiasses f | }' SR SR | | o
- ‘ﬁ,ia) Investment in Indian Bank585 S
) (b) Investment in Government Securities Units,fetc.as.'
- (c) Investment in Industry87 | |
RS 'ﬂ(d) Investment in Immovabie Property88
: :7(a) Investment in Indian Banks .

i Nonsresidents of Indian origin are permitted to open accounts invjl_*p

‘ 7«_‘Indian banks duiy authorized for foreign exchange business There are ,:‘

'n‘u"two types of . accounts for non residents ;_f';f¢ :;g’ﬂ.; fbgg': {,4“w ,5“'”

(i) Ordinary Non resident Account f':.; ii

(ii) Non resident Externai Account

L (i) Ordinary Non- res1dent Account

This account is. maintained in Indian Rupees Fundsfare‘remittedfniv~’

“;from abroad through banking channeis Account hoider is free toa

‘ "withdraw money for Iocai disbursement investment payment of Indian;%jvg}

"'taxes paying insurance premiums etc AII other withdrawals require,,i

;‘?the Reserve Bank of India s approva1 In this account neither the funds,f:"*'t

accumuiated are repatriab]e nor - the interest earned is exempt from- ;rf'

income tax.

§(ii) Non-resident Externai Account 1;55

External account can be opened in any Indian bank eealing in‘;f];f

w0



5foreign exchange This account can be maintained in Indian Rupees, or. -
W

)fpin pounds sterling or in u. S doI)ars but the money shou]d be remitted}'

i ffrom the country of residence of non resident or any. country except““

‘ U .S S R., Po)and Easthermany, Czechoslovakia and Romania. Funds heid

" dn the account (including interest) are free)y repatriabie Nithdraw isff{”'ﬁ

B H‘from tne account are aIso freeiy a))owed for Iocai disbursement o

1L‘purchase of Government Securities, Nationa) Pians, National Sav1ng_ifﬁi_
"-‘Certificates and Units issued by the Unit Trust of - India. The income” ;
M‘arising from- above investments can be’ credited to the 'Non- resident"fi‘°b
fCExterna) Account. ' T | o - e e
| '. Companies, partnership firms, trusts” soc1eties and other corporate'.p )
'_bodies owned by non- residents of Indian’ origin to’ the extent of at Ieast‘ -
60% are a]so a))owed to open a Non resident Externai Account ' B
(b) Investment in: Government Securities, Units etc S '
h}Non~residents of Indian origin can invest in Government Secuhdé;g?\&;/n
_Nationai Plans, National Savings Certificates and Units of the Unit

.Trust of India Interest/d1v1dend on these invéstments ‘and
N maturity/sa)e proceeds can be free)y repatriated or transferred tov_“

- Non-resident Externa) Accounts. - L o _ : IR i , e

(c) Investment in Industry

" This is an important category of investment by non= residents of

'r'arlndian origin and the Government of India has provided a number of.

"~”facilities and concessions to such investors. Investment in industry

" can be divided into two categories: -
(1) without Right of Repatriation.
) 'ii‘ith:right of Repatriation.

(i) Hithout Right of Repatriation .
L &

‘Investment in Shares: - Non- residents of Indian origin as we)) as

.the companies, partnership firms, trusts, societies and other S
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corporate bodies owned by non resident Indians to the extent i

"i. of 60% or more can invest in

,,New issues of public . or private canpanies engaged “in’ any
“_business activity (except real” estate business) up: to oot - ..
. of the issued capital without any obligation to associate.
- resident Indian participation in equity capitai at any-
R times o . ; . U '

ﬁpShares of existing companies through stock exchange,~ :

"i; subJect to specified conditions;

. Deposit with firms and companies,

. Both convertib]e and non- convertibie debentures through
. stock" exchgnge in India or out of néw. issues of Indian
fcompanies _ :

'fAﬁInvestment in. E]ectronic Industry - The Government of India has

nintroduced a new scheme for promoting electronic industries in

'India Under this scheme non- residents of Indian origin who want tof |

spec1fied electronic industries in the country or participate in the;<

']expansion, diversification or modernization ‘of existing industrial,.'

units, are provided the foilowing fac1litites, subject to the

‘ l”return to India for permanent sett]ement and are keen to set up.*'

condition that they have at least 20% share in the equity capitai of

~the company

(1) They can import machinery without any value 1imit -
under the open general license.

(2) They can import raw- materials, components etc.
for meeting the first years requirement of the
~unit under .open general license, except a few
items for which the-prior clearance of the department:
of electronics would be necessary. 90 _

This scheme is appiicab]e to the foliowing industries

Eiectronic components (other. than LSI, VLSI); instruments,,'
tape recorders; two-in-one; Hi-Fi equipment electronic ..

~teaching aids; industrial and process control systems; .~ - .

major sub-system of radar; navigational aids and
communication equipment; electro-medical equipment. 91
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(ii) Hith Right of Repatriation

‘Investment in Shares of Existing Companies - Non-reSidents'of}
._'iIndian origin or other corporate bodies owned by non- residents of‘g
::fIndian origin to the extent of at least 60% can invest in shares
”,:fffquoted on stock exchanges in India wi th full right of repatriatnon
‘vdof investment and dividend provided that the investment “in shares

does not exceed'S% of the existing shares in the existing company, ~
-'=shares are purchased through stock exchange and the shares sO
: ;.purchased are retained by them for at least one year from the date
- of registration. ' | | ' o

o Investment in Non convertible Debentures - Non- residents of

,vIndTan origin are permitted to invest in non-convertible debentures
* through stock exchange with full right to‘repatriate.. They‘can
also invest in issues of non-convertible debentures directly.

Investment'hiconvertible UebentureS' - Non-residg%ts of Indian

origin are also allowed to purchase convertible debentures through
h stock exchange with repatriation right subJect to the cocditionj
- that the total value of_debentures does not exceed 1% oﬁ_}he totalf
- paid up value of convertible debentures in each series issued by
the company. | S o o

.vInvestment hn Deposits with Public Companies - Non re51dents of,r

Indian origin are allowed to make investments in 3 years maturity
-'term deposits with public limited companies with right to
],repatriate the investment along with the earning thereon.

':_Fresh Investment in Companies Under 40% Scheme -Non-residents of

»Indian origin as well as foreign companies or other corporate'
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bodies in which non- residenfs of Indian origin have a minimum of 60%
spare,\in the total capitai ‘are allowed to invest in the new issues
of new or existing companies (other than FERA companies) engaged 1in
industriai‘or manufacturing activities, hOSpital‘project or hotels of

-3, 4 or 5 star category, up to 40% of the total capital issued, with

a1l benefits of repatriation of capital invested and income earned.
thereon. Such investment is allowed only if the money is remitted -

from abroad or~invested‘from'aiuon—resident External Account in

India. Investment in companies other than throogn the issue of

| prospectus, is restricted to Rs. 4 million.

Investment in Priority and Export Oriented Industry under

74% Scheme: - Non-residents of Indian origin, companies and other
corporate‘bodies in which-non residents'ot'lndian orioin have 60%. or
.imore share, can investlup to 743 witn full right of repatriationnof
capital and income arising_from such investment;iin any'of'tne
priority indostries mentioned in'Appendix 1. |

Under this scheme investment can be done ‘in other industries
a]so ‘provided the investor exports 60% of the totai output (75% in
case. of industries reserved for sma]l sca]e ‘sector) Capitai
yequipment can be,imported by the investor provided the cost of
capitaivequipment does not exceed the‘amount of foreignvexchange

brought into the country.'Nonfresidents are also permitted to invest

in a hospitai'project or hotel project of 3, 4 or 5§ star category

under this scheme. -~

This scheme applies to new in:zstments'astweil as expansion or

“diversification of existing industrial undertakings

.Investment in Free Trade Zones - The Government of India has set up

.two free trade .zones in India --the Kandla Free Trade Zone
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(KAFTZ) in Gujrat and the Santa Cruz Electronics Export Processing
Zone (SEEPZ) 1n Bombay. Special treatment is accorded to 1ndustr1es'
’":'set up 1n these free trade zones. Kandla Free Trade Zone is a
.mul ti- product free trade zone whﬂe Bombay Fr‘ee-'Trade_ione ‘15""
: reserved exclusively fOr export oriented electronic uni}'t's‘.,v
Non residents of Indian origin have go]den opportunit‘les for
. 1nvest1nent 1n these two free trade 2z0mes. The 1ndustrial units set:
up in- these two free trade zones are now requ1red to export at
’-least 75% of the1r production92 (against 100% ear]ier) Un1‘ts Awith
,100% foreign equit_y can be set up' 1n these zones 93 o |
- The government offers a number: of facthies for 1ndustr1a1
un1ts set up 1n these zones like a complete tax hohday for 5
years, excise and sales tax relief duty free 1mport of 'Items etc
.' 0r191na1 1nVestment ‘as well as the profits are repatriable without
"'any Timit. ‘ . |
. Investment 1n 100% Export Oriented Un1 ts: - 100% export orlented

units 1n a variety of 1ndustr1es can be set up anywhere in the
_'country w‘lth the same facthies as are avaﬂable 1n the free tr‘ade'
zones except that the 5 years tax hoHday and permission to sell 1n
the domestic mark?f‘are not available to them.94 Non-resident in- .
vestors of Indian origin can r'etain 100% foreign equity ownership m‘

~ these industrial umts.

o (d) Investment in Imnovable Propert‘g | _

}' B Non- residents of Indian nationa]ity are allowed to purchasejf‘.
_'1movable property for residentia] purposes (land or constructed house)

' in India without any pe\i\:sion of the Reserve Bank of I_n_dia. .;F,oreign' a

~_‘-c1tizens ‘of Indian origin are not allowed to acquiré' -any immovable

\
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property without prior permission of the Reserve Bank of India. Usua]ly
they are permitted to purchase oniy one house for residential purposes
| -~~Reserve Bank of India may consider requests for acqui.ring second ,
| . residential unit (house Or fiat) on merits provided that funds for
purchasing the property are remitted in advance |

(e} Special Faciiities Available to Non- residents of Indian Origin

" .vernment of - India has offered a number of facitities to non .

- resid‘" Indian origin95 to set up a new industriai undertaking in
1 icipating in expansion or diversificatiOn of an existing
industriai undertaking in. India. These facilities may briefly .be
sumnarized as foilows.‘.,\ . '_ o : - T ‘
‘jv,(i‘)'\ They are permitted to import new, or second hand capitai goods a
without any finanCial Iimit They may ai G be permitted to import'
. banned type of capital goods provided the machinery in question
ohas either been used ti,y the investor for at ‘Ieast one’ year prior‘ "
to h‘lS return to India or the cif of such machinery does not
R exceed 10% of "the cif vaiue of the totai machinery aiiowed 10
: ’ importw .‘ v y |
. % (11) They are permitted to import nen'or.]secofnd hand_", p,rof.e"ssion’a.i
‘equipment prov\idejd :'that-u ilmport *of (néu, equip'm”ent is »Iimited to-_
Rs. 100 thousand ci*f - o | A‘
(iii) They are aliowed to import generating sets of 500 KYA or upwards
_ (iv) They are pennitted to import office equipment and furniture usedv
. ”“ f i by “them for using in- their industry in India provided that thej .
R vaiue does not exceed Rs. 100 thousand | B

| (v) Import of computer system is ailowed provided that the investor'

has been using the same for at.ieast one’ year ,bef_oreareturning to ’



R allowed to import
(vi).'

(i)

“non- residents of Indian origin96 in respect to their 1nvestment"f:

C(41)

_ "building
(i)

India, or, the computer is a built in part of the equipment

Protd!ypes can be imported .
Import of cgment is allowed for construction of factory

o

‘They.-are allowed to import raw materials, components and spare

. parts up to three years, subJect to a maximum of ‘Rs. 500

‘,“thousand per year..f'7

i)

p -

:Non residents of Indian origin returning home for permanent

settlement are also allowed to import agricultural machinery.

() Tax Concessions to Non-resident Investors of Indian Origin

Following are the important tax conceSSions available to

( 1)

BNt

(i)

e

)

exempt from income-tax. : . Qf - }c-‘ ;f :

-wealth-tax 7 A E"'J

"Indian origin at the time of ggturninglfor permanent

, Dividend income arising from units purchased out of funds

&

remitted from abroad or from Non re51 ent External Account 1s

N
LR

Depésits in Non resident External Account 1s exemptafrom

Interest income from balance in Non—ne51dent Externathccou

exempt from income tax. - "‘\»'u»'"; i:i |
Moheys and value of assets brought intb India by ‘ residents of -
e : 3} <

:jttlement

_ ih India are, not sub,;e% to wealth-tlax for a period of 7 ye"grs.

. g .
f'Assets subsequently purchased out of‘money brought fromcabroad

(vi)

' are also exempt from wealth tax.-

No income tax is charged on remittances out of foreign -income. |

Investment in new equity issues of companies in the priority

: ‘Sector, certain type of saving certificates is exempt from

PN
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'weal th-tax. = Investment in saving certificates ‘is also exempt fromg

- income-tax and“gift4tax.

(v11) G1fts to the relatives of nén- residents of Ind1an orfgin are

o e t exempt from gift -tax provided that the gifts have been made out of
e  Non- resident Externa] Account ma1nta1ned—4n_an Indian bank

- 1

iU, C. STATISTICAL ASPECT OF FOREIGN INVESTMENT IN INDIA

. “;f-“In’the5past.36‘years"about 9000 foreign collaborations9’ have been
‘”5“45 fapproved in. India The Un1ted K1ngdom rece1ved the Targest number of

| L-ffforexgn coTTaborat1on approvaTs wh1Te the Un1ted States occupied sed%hd -

-

"h1ghest positlon The number of fore1gn coTTaboration approvaTs and

total forelgn 1nvestment 1ncreased 51gn1f1cant1y between 1970 and- 1982,ft‘

: : . \ .
cr In 1982 590 forelgn coTTaborat1ons were approved as against 183 foreign

A"i‘?’ﬁl :coTlabOrations in 1970 98 The total foreign investment in India: amOUnted~“"

R

"o Rs. 24252 mi1lion and Rs. 628.01 million in the years 1970 and 1982','_'

EE frespectiveTx 9 The number of foreign coTTaboration approva]s and total .

"7foreign 1nvestment in Ind1a in the years 1970 and 1982 have been shownh“

R L)

‘gcountrywise in the foTTowing tab]e B “ff
' g ' Lo N Tkt Avt . ”-l_ * =
. \ ‘ - ‘ P ‘?‘ .
! ) . Q:‘ - ) ? i
N W . j} y P
N . 7 . .



“ Table ..

Foreign_Co11aborations and i

e 7= Investment in India
- - Approvalg"
' A Collaborations
|Country .. 1970 (nos.) 1982
JUSA 33 . 100 486 - - 50. 33
. FRG ... % 110 . 1.33 . 35.35
UK T - 39 . 106 . 0.27 " 16.54
- Japan T 15 5L - 744 . 251.12
Switzerland 13 40 1,130, 11,81
Italy 8 3. - o 39.89
- France 7 28 T 0.15 . 25, 80 -
‘Sweden - . 3 16 - L 15431 -
Netherlands - 3 14 - 3.20 .
‘Belgium - g 4§ 012 S 0.12
‘Denmark -, - ;ai : 4 - - .  0.60
| NRI's - R Lo So1 - 0 1l.4r
-, Others 24 S5 . &8 69.73
" T Tofal soooo. 183 0 590 - 24.52 . ' 628.01

o %W L

EQ:V%’ -5 Source Indian Investment Centre New Delhi Charginekihd{a;*5hb1e;1.?f
. 1; ﬂ‘f' : During 1983 724 app]icatﬁons for foreign co]]aborat1ons were,;
»'f l received by the SIA out§g%3wh1ch 158 applications,were referred to the |
j ) Adminjstrative Ministries for decision 100 During the same year, 601 o]d
| and new fqreign collaboration app]ications were~dispo§ed of by the SIA
- | out of which 417f"lplicatiohs were apprqved and 150 applicatlons‘;ere
i ' b % e fe e _ po
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-

reJected 101 An analysis of above figures revea]s that in 1983 70% of

cases were . approved 25% of cases were rejected and 5% of - cases were

v

ey otherv;ise d1 sposed of The main reasons for rejections102 were avai'la-,.

).tfmﬁindigenous techno'logy, shortage of raw materiais. contrary to"
2o _'v. o

the country s industriaT po‘licy, existence of adequate cap’acity, high
terms by foreign technoTogy suppiier, sufficient Justifications not”‘"' »

"furnished A maJority of the cases were redected on the ground of raw:',?'

..,.ma’terial constraints The prinmpa] areas dﬂ foneign coHaboration'_'-‘

: approva151°3 during 1983 were eiecfricai equipment ‘ ,ustrial machin-~ '
ery, chemica]s," ce-ramics‘, i-ndustrial _instruments, machinej"toois' _and
metaTTurgical industries | ‘ - : |

In 1983, Japan obtained foreign coTTaboration appromis for the‘
v.maximum amount (Rs 160 77 mil]ionlo"') The other important dcountries
hav1ng received the approvals for sufficientTy high amounts are the _
u.s ' (Rst 138. 921 million105), the u. K (Rs 98. 013 mnnon106) and
the Federal Repubhc of Germany (Rs 48 423 milTionle7) The quantum of ' j‘
foreign investment approvals during 1983 has been shown couhtp&wise in

the fol] owi ng table
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: | L 5
o *' ; B e }faole’II.
Qoantum;of.Foreign“Investment -

‘Approvals during 1983

T vd‘ﬁ,;f} ) ~" :‘":YL.A' f,';; : Amount of Investment
Name of Country - = - -~~~ 0. [RS in Laks]

2

1. Australia. .. . Lo 10:00‘ |
2. Belgium =~ . S LT 3,25
3, Canada = - Sy : ;*"« 35.60
‘4. Cayman. Island Briﬁ!sh Nest Indies PO s 240400
''5, Denmark . S T 11as
6. FPance - - o 7;- o j - 79.50 ¢
7. Finland S 10,00
8 FGR . B o a8s.23
9% -Greece . o . 1176 .
10. Hong Kong . ‘' . ; o 7.20 '
il Italy o, .. . e 115.00
17, Japan L im S 1,607.70
13, Malaysia ol o '90.00
14, “Netherlands . . " . ) : R . 268.60
' 16. “Sweden . .. . o %0+ .80.00
16. Switzerland - S T s 12485
17. U.K. ST 980418
18. U.S.A. . o L,389.21

A

NT]19- Non—Resident IndianS‘: S Tif*f - e8L07

T Lakh = o.i‘miilion»-

ﬁlSource?" Department of Industrial Development Government of -

India Ministry of Industry, new Delni Report 1983 84 at 19 ‘
According to Indian Investment Centre, between 1978-79 and 1981 -
1982 the total remittances to foreign 1nvestors towards profits and _'1”

dividends rose from Rs. 660.08 million ta Rs, 766 01 milIion 108 During f

the same period remittance towards technical knowhow fees went up from‘j"

" Rs. 36. 3 million to Rs. 75.1 million. Remittances in connection w1th :ii

:.'.t .
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_ﬁlroya]ties also rose. during this period from Rs. 37 5 m11110n to Rs. 73 6

*;fjmi]lion,log Remittances for design and drawings/fees/miscellaneous pur--

: ;'poses amounted to Rs. 12.4 million in the financial year 1981-82. 110

';j constitutes another 1mportant ared of foreign-. 1nvestment in India

Investment by non- residents of Indian or1gin 1n Indian banks .

. "Non- residents outstanding ba]ance in Non- resident Externa] Accounts
: 1ncreased from 13.3° bi]]ions in March 1982 to Rs. 17.8 bil]ions in
’March 1983 111 Outstandfng balance in Non- resident External Accounts in

[ Source:  Indian, Investing Centre, Chaning Indfa, Table K.

Ind1an rupees, U S. do1lars ‘and -pound sterling on March 1982 and March .
1983 has been shown -in the following table ‘
 Taple 11T
‘Non-resident Capital Inflow
* Outstanding
~ balance .
: (Rs.bn.) v |
1982 1983
March March-
‘ﬁéfﬂuon-resident:eXterna]éacconnt_(Rs.) E }:; K ﬁ;.Q . 15.3
= 3f7} foreign“currencx (non-resident) accoynt CQSgy_ ’f; 1.0 1.5 °
%Foreign cnrrencys(non;resfdent) account | Sté.)? :-'_};Ofﬁ "”_i;.0f5'f N
. Totalt 13.3 1.8
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CHAPTER 111~
N ‘ : H }k .
LEGAL ASPECTS OF FOREIGN INVESTMENT

'ATT- investment whether Indian or foreign, i‘s governed by' severaT -
Acts and ResoTutions ‘The principal enactments are, A. The ~Companies .
Act 1950 ._ The Industries (Development and ReguTation) Act, 1951, 2
C The IndustriaT PoTicy ResoTution 1956, ,3 D The Foreign Exchange Regu- |
' Tation Act, 1973 4 E. The Monopolies and Restrictive Trade Practices Act

1969 5 F. The Income tax Act 1961,° G The Companies (profits) Surtax

.l

Act 1964 7 These are brieny outlined below:

4
/

_A." THE_COMPANIES ACT, 1956.

| ~ The »Companies Act, 1956, g'overns the business org"anizations in
India A foreign corporation, which wants to invest in .India, has two

options under this Act: (1) it can open a branch_(_p]ace of business)

‘under Section 591 of .the Act, or (2) it can establish an Indian Company, o

~in \accordance" vn'th the relevant provisions ofthe Act. If it ’chooses'
. the Tatter course, it can estabTish either a fuTTy owhed subsidiary
(subJect to the prior approva] of the Government of India) or a
oint venture with Indian partners 0nce estabTished it wiTT be
generaTTy treated on par with any other enterprise owned by Indians

TherAct-does not distinguish between foreign contro]]ed, an_d VIn_dian.

controTTed compames. o

-

1. Branches of Foreign Companies v ‘
Sections 591 to 608 of the Companies Act 1955 govern the cOmpanies

incorporated outstde India. Sections 591 to 602 ~concern the branches

52
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of foreign companies operating in India. ' Any‘for"‘ gn comp.aﬂy"*can' set up -
.,a”_bran,ch, ('i.e"'z}‘, place of business, in the words' of Compan-ies hct‘)\

without any ffor'mal permission from the GOvernment,.of'}India. " The

‘Companies‘Act comes Anto picture only after it has established such'a
} branch | | N ' |

_ Section 592 of the Companies Act requires that within 30 days of_

the establishment of a place of business, the concerned foreign companyf
) should file with the Registrar the following documents for ;

registration ] ' v |

ll) a certified copy of the charter, statutes or memorandum and

arti-cles of ‘the ,company or other iinstrument constituting the .

company ;

(2)

(3)
(4)

company service of proc :

required to be served on

| (5) “the full address of ‘the. o f;_.'
. be deemed its ‘principal pkabvo bust:ness in India. S :

‘l~‘ei§’n company should make out a balance

of the compahy ia "’India which is to |

Under- Section 594, every.f

-

sheet and profit and loss acc»

the Act and:deliver threegg:‘_ ‘to the Registrar. Section 595

A . ) S



‘various documents under ‘the Act with the Registrar having Jurisdiction,‘-’

: Lover New Deihi as weii as with the Registrar of the State (Province) in L
~=,"uhich their principai office of business is situated : If a foreign}

""_"com(pany ceases to have a piace of business in India, notice must

forthwith be.- given to the Registrar at New'. Deihi As from the date such ;. |
"vvnotiCe ‘is given the obiigation to file any document ceases, provided it
has no other p]ace of business in India » _

: Section 598 of the Act provides that if any foreign company fails‘

‘to compiy with any .. pro‘visions 'iaid d0wn in part XI of the . Act; i:he

company and every officer or agent of the company who is in ’defauit

' -%shaH be punishabie with a fine which may extend to Rs. ,‘ d*in
' the case of a continuing offence, with an additional fine which may
,_'extend to Rs 103, for every day during which the default continues
Section 599 of the Act provides that faiiure to- carry out the
prescr,ibed procedures for fiiing documents etc laid down in the part
K - XI of the Act will not prevent the: - foreign company from being sued on a
“gcontract but the foreign company itseif vnil be denied the right to"
| _:institute any ]egai*roceeding in respect to such contract unti] those._ -
: 'provisions are compiied with o o L /
Section 6@0 of the Act prov1des that sections 125 to 145 thereof“,v-

"’iregarding registration of charges, section 118 regarding copies \and, .'

inspection of debenture trust deeds,_and section 209 regarding books of'

accqunt shail appiy, mutatis mutandis to foreign companies

Secgions 603 to 608 of the Act deal with the procedure for the
” -"issue of prospectus by foreign companies |
| It may be noted that neither the Company Law Board nor any other

authority has any contro] over branches of the foreign compqnies

# "_
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2. Inc\rporation of Indian Company\
o ( a) Types of Companies
&

S | s
. -The provisions of the Companies Act ,serve oﬂ__.t as "V151t1"9 cards ,°'f..,‘ .

e -

companies are, where. they have come from and a few details"about their '_

transactions 8 Even. if the Registrar discovers somethi ng wrong f’rom the

documents filed with him, he does not - have any power to take, action

’Probabiy it is for this reason that branches of foreign companies have

proliferated in India In 1972 591 branches of f.F —eign companies were

operating in India which inciuded some of the 3ea_ding industriai
estabiishments like 1.8. M 9 B

. 5

: »these corporations i e., they are there on‘ly to speak w, _t these‘-?, .

e

Indian Company Law has classified the companies 1nto ;two groups, '

» nameiy, (1) private company and (ii) public company.;. As. per section 3

(1)(iii) of the Companies Act 1956, f private company“_is ~a ‘company

shares (b) limits the number of its members to fifty, and (c) prohibits

.any invitation to the pubiic to subscribe for any shares or debentures ‘

}companies may be a Iimited cqmpany or. unlimited company.g Further, a
’ 1imited company may be limited“oy shares or guarantee of ﬂindividu-al-

,_members of the company. R A o a -

" A company in which the 1iabi]ity of its members is iimited to the

IR ‘shares held by them is called "a company limited by shares“ 10 "A com-

RAN

. to the company in the event of its being wound up 11 1f there is no

. whose articies of association (a) restricts the right to transfer its‘-“:fls,

- _,SeCﬁOﬂ 3(1)(1v) of the Act provides that a company which is not a i
P”““e‘“mpaﬂy is called a "pubiic ‘company*. Both pri vath and pUbiic

',pany ‘Hmited by guarantee“ is a company in which the members of the’ "

g company undertake to contribute an amount specified in its memorandum, ‘



| c _fe'individual members of_gpe company; it is
termed as “an un]imited company" 12 Thus according to the above c]assi- R
| fication, al] companies formed under the Act may be grouped into the
following 6 categories ) T

<(}) Private Companies ‘Limited by Shares, o

(2) ;Public Companies Limited by Shares,
'; 'f};‘ ‘51(3)v_ﬁrivateicompanies Limited;bnyuaranteep
L .”&;(4) ‘Pubiic‘bompaniescLimited byAGuarantee;
*j (5) Private-unlimited COmpanies and ‘aiii e
_(6) Public Unlimited Companies | 3

iﬁg(b) Procedure for Incorporation . t e

- Any seven . or more: persons in case of & publnc company and any twoi;;n
ffi;ﬁ or more persons in case. of a private company, may form an incorporated
i ?k gzmpany with -or without limited 11abi1ity by subSCribing their names to |

"; the memorandum of assoc1ation and compieting negessary formaiities fOr “U“

registration 13 The steps to be taken for ‘the formation of a company nay‘

'f” be briefiy outiined as: '“; o - -_' &
it,f? (i) Preparation of- the Memorandum of Assoc1ation, |
‘ : (ii)‘ Preparation of the Artic]es of. Assoc1ation . ' i X

(iii) Registration of the Company

“ ;;b(i) Preparation of Memorandum of Assoc1ation

;j"‘ the. obJects and the‘power of.. the company within itseif and with regardv.
;t»fﬁ to the gitside world dUring the course of conducting business “Thg 5
. Memorandum of As;ociation should contain the fqliowing th1ngs,14 Fa

{a). The name & the company with “Limited“ as the last word in the Caseff'tgt,_
. 'j co of a. publig. limited company and “Private Limited” in the Case of 3 e
L R priyate company, . . T ?régé‘

?

L

N ah

Memdorandum of Association is _the company 's. charter which discloses-f;:f'
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The main objects together with incidental or ancillary obJects

necessary for achieving main ob,]ects, and other. obJects of . the

. company which are to be carried out: af ter incorporation

(q),

' shares or guarantee In case of a company limited by the guarantee
) athe amount -of guarantee by each member TS to be stated;
The amount of . the share capital with which the company is to be
: ;registered S , o _ : L ' —_c:-'
Agf"Preparation of Articles of Assoc1ation - P .
E Articles of- Association15 51gned by the subscribers of - the i?
i memorandum ,p,rescribes internal regulations of the company for car- i

B rying on the business. However Articles of Association is not men-,v _'

The name. of the Stateo where the registered office, of the company is
9
to be situated o o '

f

-

A statement regarding the liability of each of the members by

-

g
'datory in the@se of a’ public company limited by shares. Appmnt-

"&33

ment of directors, their powers and duties diViSion of the capital e

-

into shares. modes of transfer of Shares, share certificates,'j»
borrowing powers of the Board of Directors division of the profits |
. and losses, etc. are the matters, which are dealt wlthln the

Articles of‘ Assoc1ation. , Articles of Association is usually a much ".! )

b

. longer document than the Memorandum of Assoc1ation but the Articles

- of Association is subordinate to and controlled by, the Memorandum

- of . Association, which is the dominant instrument and contains the

general constitution of the company The Memcrandum of Association o

is rfundamental and ¢an be altered only under certain circumstances |

&
provided by the Act, but the Articles of Association contain only

internal re%ulations and the members of the company may alter 1t as

®y
-
: l
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and when they think fit

(ii i) Registration of the Company

o

Section 3&of the Act provides for the registration of the

"".companies.;. The sectaon requ:lres (a) - memorandum of associatiom (b)

‘}articies of association, if any,<and (c) the agreement if any, which

"the company pr0poses to ienter into with any individuai firm or

: "corporation, to be appointed as its managing agent oF. with any fi rn br

corporation to be apPOinted as its secretaries and treasurers, to be‘ o

f.__"presented for registration, to the Registrar of the state in whcih the

»registered office of the company s to be: situa‘ted ' In .addition to -

1

'these, a declaration by an advocate of a High Court or the Supreme Court

“or a chartered accountant regarding compliance of all the requirements T

- of. the Act is to. be fi]ed with the Registrar 16 After all the relevant

‘documents have been filed mth the Registrar he' examines the documents

- and registers them, if he is satisfied that all the requirements of the'
Act have been comp]ied with 17 Thereafter, the Registrar issues a Cer-:

"tificate of Incorporation mentioning the date of incorporation andi

'_.'certifying under his hand that the company ,is incorporated 18 -

. . PRI [N

».-\'

”B_. THE INDUSTRIES (DEVELOPMENT AND REGULATION) ACT, 1951

j.;'_"t'IOﬂ which reguiates industriaiization and flow of

investment in desired industries according to national pianned targets.

-‘As mentioned earlier”m Chapter II, under the Aei: an industriai 1icence

";is required for est shing new industriai undertakings and expansion-f?.;'_"

“of existing undertakings for manufacturing articles specified in the 15t

" “schedule of the Act (Appendix VI). License is necessary for all :

enterprises, be they foreign'.or Indian. In granting a license under the.‘. .

) ) ] S o a
——— . . . : Do, »

. . : S el e

. - ) St T ),

- ®. N B e e

I dusﬂhies (Deveiopment -and Reguiation) Act, 1§5f‘-~ is the .-



Act the folloouing principal criteria are considerd . :
(1) The objectives of the Industrial Policy Resolution 1956 and

X Industrial Licensing Policy.
(2) Specific priorities ginder the Five Year Plan.

(3) Techno- economic considerations relevant to a particular_

industry o . o

"»f"‘u“”d (4) Techno-economic features of the project proposal (aspects such as-
~ " the foreign exchange component of the project, availability of raw

materials, the utilization of by - products, the prOJect location,'",'

| collabqration with foreign entrepreneurs etc.).
A licence under the Act is not necessary in the following cases
(a) If the investment in fixed assets (1and, building -and machinery)

-

‘in Appendix VII B = g" % .

(b) If ‘the industrial unit does not propose to manufacture any of the}"

articles mentioned in the lst schedule of the Act; .

(c) If the undertaking is a small scale unit [A list of industries

| reserved for small scale sector has been given in Appendix VIII}

»

exceed Rs. 3 5 million (earlier Rs 2 million) provided it does not

manufacture items specified in the v and v schedules of the Act, .

i e., if the industry is not governed by Special r_egulations

a.

(Appendix IX);

e

(d) If the industrial undertaking is an ancillary unit with{:}l;-_,
investment in plant and machinery not exceeding Rs.-4 5 million“f -
(earlier Rs. 2.5 million), provided that it Qs not engaged in the -

manufacture of. items specified in the v an@v schedules of “the ‘

59

does not exceed Rs. 50 million, subject to the conditions mentloned

i €., if the total investment in plant and machinery does not'

rein T

PO L]



Act, i.e. M industries governed by special regulation (Append"

IX); and :-}-: gf IR N e \:;j,i

4

’rffwﬂl(e) If the industrial activity is not carried on in a factory as defined-ﬁgﬂv;ti B

[

©in the ACt. 3

-,_...,__

In 1983 2755 applications19 for industrial licenSe were received bytwﬂ

© the SIA. D“""Q the same year 1948 applications were disposed -of Out of Apv”“*

which 985 applications were~accepted 923 applications were reJected ;y

_.and 40 applications were otherwise disposed of 20 jn analysis of above R

'u'fyfigures shows that 51% of applications were approved and 25% of;f!-ﬂ

.@

_applications were rejected. . The principal grounds for rejections werejif['75”~f

existence of adequate capacity. shortage or ‘nen- availability of raw e

L materials proposed location not in conformity with the government s}vglﬂ)

wpolicy, proposal not in accordance with the government s licensing“‘

policy.z} |

+ C. THE INDUSTRIAL POLICY RESOLUTION. 1956

‘i

B The fundamentals incorporated in the Industrial Policy Resolution fifﬁti‘i Z

‘1956 have regilated the process of industrialization in India for thei‘ R

last thirty years The Resolution envisages the mixed nature of theihffff

1India&\e§znomy. It classifies all industries into three categories.g?aifviff

" _Under thd_first category, the government has niii&ved certain industriesijj %‘:»”“

for public sector. This includes public utilities anns and ammunition,f‘”".

)and other- defence equipment atomic energy. coal, mineral, oils, o “

electricftyrgﬁ%eratioﬁ;' :fvution, iron and steel, aircraft.

broadcasting ané £ x iom??air and rail transportation (See} 31

Appendix. X) Another categpry comprises industries which fall underflﬁ~”'

0 - 7
common sector, i e., where private investment is allowed but the Statef

'f-~,,‘ AN
S £

it ST
e LY

' s R A . s
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retains the prerogative to make investment. industries in this sector
inciude aluminium, fertilizer, machine toois, ferrous and non ferrous

) metais, certain type of drugs, dye stuffs, plastics, road and sea _

| transport etc (l(zppendix XI). Aii industries not faiiing under- the
above two categories are’- ‘open to the private sector\but the State can‘
aiso establish any industriai venture in this category. |

In- Juiy 1980, the Government of India issued an Industriai Policy

Statement22 which reasserted the industriai poiicy of 1956 and outlined
"._ a few new obJectives, nameiy, the need to maximize productivity, to- .

o strengthen smaii scaie industries and to- promote eXport and import

) substitution. This hastbeen‘discussed in,detaii in Chapter II,E; R .]

KRS
* . s S,
RS

| 0. THE FOREIGN EXCHANGE REGULATION ACT, 1973 -

| Foreign investment in India was made at different times under .
‘Ajv different conditions anp the Government of India wanted to bring it aii o
| f;vwithin a singie, uniform framework Under this law, foreign investment

g faiis into different categories, but with the exception of banks, Ll
Ufi'airiines and shipping companies which are permitted fuli foreign L

"ownership on a reciprocai basis for: Indian companies operating overseas, R

most others have to diiute their foreign equity holdings to 40 percent

[FERA]. 1973

The.vdreign Exchan‘epRegu ation Act is the oniy majo;v

"it reguiatory.Act having 2 Special'bearing on the operation of foreign

e . .?i PN
i . p . e S [y N PR n - A f__.;_ : :

b
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controlled enterprises.f But even this Act, as originaily enacted in
'a;-194723 contained very few provisions by way of " regulation of foreign con- ff
:ftrolied enterprises The on]y fmportant. provisions thereunder wereff
v?sectious 5 ahd 18. Under section 5, a foreign coilaborator had to get

'the permission of. the Reserve Bank of India, for the remittance off"v
idividends and under section 18 a company controiled directiy or'
;;, iudirect]y, by non- residents couid not borrow money without the prior.

”d approvai of the Reserve Bank of India ,I_

'!_ s repealed and a newf

} Act with the . same titie was enacted in 1973

-*a:[-Indiasi i}-'

" The FERA, 1947 referred to "companies controlied directiy or -
%ﬂigindirectiy by non reSidents v But the . Act itseif did ‘not contain anyt'{

- ﬁcriterion,as to how to determine direct or indirect controi Thisi\f,'i

.;‘:;fﬂcreated a. great deal of confusion In Qrder to avoid this confusion,fi
’{f,;the FERA 1973 introduces a mathematicai criterion It treats companies 'Jitvf.:;

'{ifin which the non- resident interest is more than forty percent as foreign:_:i‘ ;

:';icontroiled. & | | '

As pointed out above, the Registrar does not have any power under

'-‘fcthe;Companies Act, 1956 to take action against foreign companies even if ‘ TIXTT

' Ehe*discovers something wrong from the documents filed by the branches of

: "fﬁ_fthe foreigﬂ companies and due to" this reason a iarge number of branchesu -

IVT:fiiof foreign companies were estab]ished in India. The Foreign Exchangegg |
. -‘:');?:t":Regu]ation Act (FERA) was enacted in 1973 Primarﬂy to control. ﬂ‘e "aSt

“:'??'amount of foreign investment aiready n 1"d1a' ;

It was found that many foreign controlied companies buy,"

. "o



'--"‘f”"i_’f'fwer‘e enacted wi th a v1ew to tackl

i ‘;j-";:lfsection 28 no company 1" WMC"

1nd1gendus1y manufactured products and after some pacldng and bottHng,

|

. : . A FERR
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'market, them with thei r own trade names Mr. Babubhai Ch1 nan1 aHeged on E

the floor of the Upper Hou5e (Rajya Sabha) that Singer Sewing Company s

products. Bjnaca s tooth paste, Narner H:lndustan s gripe water . .

j.and CIBA 3 chewing gum were the examples of indigenously“ manufac-
‘-tured products be‘lng sold under the brand names of forefgn companies 24

Roychoudhary has observed that 1t was not- uncomnon to witness that the

‘ tooth brushes manufactured by Indian firms were stamped with foreign s

‘brand names and sold in the Ind1an markets as ‘the products of some of

the TNC fi rms.25

It was also noted that a large amount of fore1gn exchange was going

out of the coun%ry mere]y far the sake of brand names of - certain drugs
The Hathi Conmittee on Drugs and Pharmaceutfcal Industr'ies26 recommended
that a National Drug Authority shou]d take -over the task of

dfstribution of all essential drugs from the drugs and pharmaceutical

A

industry 1n India, so as to save.the_, consumergrom exploitation It

jalso‘reconlnended “the -5501'"1 ti‘on?of brand names" 0
 to save forefgn exchange gofng out of the country on account of brand
; '_“names.‘ Lo ’ B "

Sect'lons 28 and 29 of the Foreggn Exchange Regulation Act 1973

‘i:-.{
¥ ~resident 1nterest 1s more than forty

term "agent" 1nc1udes any person or the company buyi rfg goods w1 th a v1' ew'
i~"'_;i"to sening them before any processing thereof gnd theﬁﬁm processing is -

W,

i"'v-._»percent can accept appointm‘ent,as agent in India of any person or

"}company without ‘the prior apﬁrova‘l of the Reserve Bank of India The: f

| ) ‘::'i’;f:‘defined as producing, preparfng or marketing an. articie by subJecting :

R

selvetted drugs in order S

e above problems According to - :

s

s *'._{"any mater’ia1 to manua] meclsmical chemica], electrical or any other
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| .like’operatioh “Any process such as dividing, pressing, packing.

labelling, branding or any such treatment as is ‘necessary to render suchf
4

_product marketable to the consumer s specifically excluded from the

‘l,definition of processing : As a result of these definitions, even

s

M

‘..principal to principal agreement between a foreign controlled company
N and an Indian party through which the former buys ‘the latter 3 goods and
f sells them under its brand name cannot be entered into. without the prior

;3approval of the ReServe Bank of India where such agreement has already ,

) gbeen entered into, the parties concerned should get the permission of

' 'commencement of the Act for continuance thereof

ﬂthe Reserve Bank of India within six months from the date of the -

4

Under section 28 (1) (e) no foreign company or foreign controlled :

' company can allgw jits’ trade mark to be used by any person or company for

fany direct or indirect consideration In the case .of technical-

:*:collaborations between foreign companies and Indian companies the]f

',._Elatter many -’ times seek the permission of _the former to use their brand

‘f’2¢names in return for some direct consideration.’ These practices come

””directly within the purView of this section Further4 even when foreign :

COmpanies establish their subsidiaries in India and sell the production f, B

l“:’thereof under their brand names, ‘the Reserve Bank's. permission 1s

;‘required provided there is .any direct or indirect consideration for in ,l>: "

k the eye of the law, the subsidiary is an Indian company Any existing o

’5'-1;farrangement in this connection atwtbe_time of. the commencement of the

“"'-bcontinuance. o

f‘Act requires the approval of the Reserve Bank of -India for its

“y

Under section 29 no foreign company or foreign controlled company

‘.”can carry ‘on. any activ1ty of trading, of a commercial or industrial

wj'nature without the permission of the’ Reserve Bank. of India The existing
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'_E THE MONOPOLIES AND RESTRICTIVE TRADE PRACTICES ACT, 1969

. ‘(

arrangements at the time of the cwmencement of the Act, wouid be

sub,ject to review by the Reserve Bank of.. India

-

d.‘ 5

The Monopoiies and Restrictive Jrade Practices Act, 1969 controis

- ;monopoiistic and restrictive trade practices In reSpect of

- ’concentration of economic power the Act has made provisions for avoiding

" with fthe vaiue of interconnected undertakings, is not’ iess than Rs. ;00

B "-crOres (Qs. 1000 miiiion) and in case of a dominant undertaking (an

fpossesses at ieast 25% iicensed capacity of totai instalied capaCity in
:India), where totai vaiue of assets is not 1ess ‘than Rs 1 crore (Rs. 10
}','jmiiiion) expansion has been-. prohibited without the sanction of the
Centrai Government (sections 20, 21) ) Simiiariy, no. undertaking whose .

' o totai assets inciuding the assets of interconnected undertakings is not

'having assets of not iess than Rs 1 crore- (Rs 10 mii]ion) can estab-
' ‘iish a new undertaking without prior permission of the Centrai Govern-‘

ment (sections 20,22). Section 23 prohibits marger or amaigamation of

65

'concentration of economic power (sections 20-23). In respect of

aundertakings, where the totai vaiue of assets (to be caicuiated aiong

.undertaking which controis at ieast 25% of total production of India or

" iess than Rs. 100 crores. (Rs 1000 miiiion) or ~dominant undertaking'_'."

any undertaking of above categor_y with any other undertaking wi thout

approvai of the Centrai Government It aiso prohibits amaigamation or 3

..merger of bvo or more underta'kings which would result in the formation“
- of. an undertaking of the above category However urfder section 22A(1),

" the’ Central Government has power to re‘lax ail or any of the provisions.

I

of sections 21 and 22 regarding expansion or estabiishment of new'



undertakings in respect of an industry or.service specifiqd in the
notification, undertakings established in a free trade zone and

undertakings meant echusiveTg for producing export items
' Under section 5 of the Act, the: Government of India\is to set up a

Commission known as MonopoTies and- Restrictive Trade Practices

__Commission consisting of a Chairman and not Tess than two - and not more
:than eight members to be appointed by the Centra] Government FThef
'_Centrai Government in. consu]tation with the Commission is to appoint a
”Director General of Investigation and Registration and as many'

"Additionai Joint Deputy or Assistant Director General of*Investigation

'and Registration, as necessary, for “the, purpose of making investigations

and maintaining a register of agreements required to be registered under""

{

"this Act (section 8)

The Comm1551on has very wide powers and duties The‘Commission'isi‘

to inquire into any restrictive trade practices or monopoTistic trade,

'practices upon a reference made to it or upon its own know]edge or

L information (section 10) The Commission has for the purpose of an

.inquiry the same powers as vested 1n a civii court under the Civil;‘l

ﬂProcedure Code of India (section 12)

If the Commission comes to the conclusion that any particuiar"

practice is preJud1c1alﬂto the pubiic interest it has “the power to

66

Z~d1rect that the practice’ shaTT not be repeated or shaTT be discontinued o

'”;er that the. agreement relating thereto shaii be void in respect of suchs

restrictive ‘trade practice or shaTT stand modified in such manner as mayf'3‘

be specified in the order (section 37) - f ff‘_l‘q)

The Commission has aiso a specia] power of recommending division of o | .
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any trade of an undertaking by the saie of any part of the assets or

‘ interconnected undertakings (section 27).

" The Conunissdon has also the power of- exciuding goods of any ciasst

to ‘be exempted from the operation of~sections 39 and 40 which are

sections prevenCi ng agreements controili ng nesa'le prices (sectwn 41)

~ With regard to monopoiistic trade practices, the Commission may“‘

: "make reports to the Centrai Government on 1ts findings and the Central‘;"

",Government may pass orders reguiating the production,' suppiy,f

g distribution or control of any goods, prohibiting the undertaking from .

resorting.to any act or practice or from pursuing any such commerciai

‘poiicy, fixing standards for the goods used or produced by the

undertaking, declaring unlawfui any agreement or part thereof or

requiring the: party to any such agreement to determine the agreement

‘within such time as may be specified (section 31)

The Act also provides for prohibition of measures for maintaining' o

'resa]e prices (sections 39 40). The Act further provides for powers of |

the Registrar and- the Centrai Government to obtain information regarding

the\activ/{ies of the Undertaking (sections 42,43). Merger or

malgamation estabiishment of a new undertaking or expansion of the

existing one acquisition or transfer of shares in contravention with

» the-Ac* and vioiation of the orders of the Commission or the Centrai e

Government furnishing faise information are criminal offences under the -

Act. The maximum punishment is a fine up to Rs. 1 lakh (Rs. 100 -

| thousand) and impriSonment for a term extending to five years depending |

_upon the- category of the offence (sections 45 52)

%t is important to- note that mon0poiy is not 3 criminai offence‘
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' under the Indian law, only vio]ation of the government s order in

!

respect of monopolistic practices is a crimina] offence which is

pun_ishable with imprisonment for a minimum term of six months and

_maximum term of -two years in case'_,ofi. subs€quent offence.

F. INCOME TAX ACT, 1961

" Income tax, in India, is-a yearly tax chargeable on the yearly
1ncome of every personvOr corporation Tiable to ta®under the provisions .
of the Income-tax, Act 1961 The rates of tax are prescribed by the

Parﬂiament every year by separate Tegislation called the Finance Act

. The tax year is caHed the assessment year which correSponds to the -

'_4government“s financia’l year and runs from April 1, to March, 3f. ' Tax in

-

particular assessment year is assessed on the taxpayer ’total income
.,_" v
1n the previous year which is normaﬂy the period of twelve months
a
precetiing the Ist April of the assessment year, or any other accounting :

year of tweTve months of the taxpayer ending within that period of

_-.twe]vemonths ‘ o : o

.

1. Corporate Taxation
In India corporate bodies are known as- companies A compar@is a
.' distinct taxable entity for income tax purposes Under the Income- tax

Act a company is. treated as an Indian Company if it is foriﬁd and

' registered under the Indian Companies Act 1956 or a foreign company 1f

it is a corporate body 1ncorporated under the Taw of any other country

_ Companies are taxed generally at ﬂat rates which vary according to
R

rate of tax appHcable on a company depends upon whethersit is a = .

o .

nature of the 1ncome, residentia] status and the class of company The
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domestic company or a foreign company, whethe‘r it is a cioseiy-heid
.3 company or a wide]y held, company, and whether it is an industriai

‘ company or a trading company. ~widel y heid domestic companies pay income -

»

tax at lower rates than the rates appiicabie ttjose]y heid domestic S

- companies. Among th_e ciosely he]d{ddmestic companies.‘industriai

compahies pay tax at iower rates\as compared to the rates app]icable on

G

non-indus«.trial or’ trading companies

(a) Rates of Income Tax on Companies - - : R ﬁ

As pbinted out above, the rates of 1ncome ~-tax varies every year. .
The Government of India has considerab]y reduced the taxation rates for

the ’assessment year 1986 87; | The~ tax rates for the year 1985 86 and
e

[~ 3

tion to that companies are required to pay a 5% surcharg% on income tax

S

-

payabie. No surcharge is payab]e on, dividend 1ncome df a foreign

-com'pany. Further. the surcharge has been aboiished with effect from

. Apr'“ 1 1988 ’ 3 o “ . u.“ -}\;\,E;', ; ,; ) | . \’ ‘. .

$ >

D o . : -
PR . ; BT
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(b) Deductions G / A

Under sections 30 36 of the Income tax Act 195L. sévce'ré‘]‘..;-.g‘

o

deductions are permissibie when computing a company s tax 1iability

The principa1 ‘gdeductions are. rent taxes, ,\repairs and insurance for ‘

1986-87 are given in Tabies Iv and v in the fo]lowing pages In addi-

ER

y

buildings used for business, repairs and insurance of machinery, p'lant

and f’urniture, ldepreciation ailowance for buildings machinery. piaht or
{? ..
furniture. investment aiiowance for plant and machinery etc deveiopment
k]

/ rebate. réhabiiitationwailowance, expenditure on scientific research
. / i

)

expenditure on acqui sition of patent rights or copy rights, expenditure ‘

o \ v
X on knowhow. export narket deveiopment aich, rural deveiopmeiit" o
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;o . CORRORATE TAX RATES :
' (1985-86)
"__?;_ SRR . In the Case of a Domestic Company ’
il i’ L Lo :
(1) where the: company is a'gompany 1n wh - f*ﬁ 55 percent of
. the pub]ic are substantially es %E; . the total 1ncome
.2 where the company is not .a_company 1n : | »i;‘ '_' .
P ~which the .public are substantial]y Co - T e
1nterested , o . ’ :

s (i) in the case qf an indu,'st;rial 'company. .. 50 percent of
S () in any other case . v T . B 65 percent of
S U ' ' ' the total income

o I;I."" In the -Lase of a Company other than a Domest1c Company

- (i)\ _;on;sq much of the total income -as «consists of :

‘mg - ’ P
* ﬁiﬂ%ya]tiesw recei\ﬁé’"d from Governmen'? or an

R Indian concern in pursuance of an agree-

"l" ©+ 7 - -ment made by™it with the Government or the
. .- Indian concern after the 31st day of
March, 1961 but before the 1st day of .

April 1976 or | R |
% “;(b‘)' fees for rendering technic&l services L . o
received:from Government or an Indian =~ v * =~
‘s s . concern in pursuance of an agreement
N~ ' made by-it with theGovernment or the
oot.eso L Indianconcern -after the 29th day of
. ' Fébruary, 1964 but before the ’lst | ’
T -day of April 1976, DI g
< R
and where such agr ent has, in either case, been - 50 perceﬁt:
approved by themCeﬁ?Ial Government P S
(ii) ‘on the balance, 1f any, of the mtal;‘v:\ SR ‘
o 1ncome v cent: -

a

The amount of income-tax computed 1n ac '. rdance w‘l th the preceding
. provisions of this Paragraph shall be. 1ncreased by a surcharge%

@lculated at .the rate ‘of five per cent, of such, 1ncome-tax. Sy
8 & )

the total income
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* CORPORATE TAX RATES
 (1986-87)

£}

I.' In ‘the Case of a Domestic COmpaJ

( 1‘) where the compan_y is a company in which - 55 percent of
. the public are sub‘stantialiy interested - . the total income

| ,'_-}(2) "where the company is not a company in -

which the public are substantially

_ interested ] ) ' S SR
(i) in the case of a trading company or an "~ 60 percent of

investment comgmy ' . the total 'income
(i1) 1in any other case , D .55 percent of

the totai income

'.II. In the ste of a Company otﬁé‘r than a Domest:c Conmany

(1) on so much of the total,ﬂncome as consists of:

(a) Royalties received from Government or an

. Indian concern in pursuance of an agree-
ment made by it with the Government or the
Indian concern after the 31st day of
March, 1961 but before the 1st day of
April 1976 or

(b) fecs_for,rendéring" technical services\; PR
receiyed from Government or an Indian RS
concern in -pursuance of an agreement - B
‘made by it with theGovernment or the \
Indianconcern after the 29th day of |

- February, 1964 but before the st C «
<. day of ril 1976 SRR : S
" and where such agreement has, i either case, been . 50 percent.
*approved by the Central Government Y ; A L

lle

\ f the balance, if’any, of the total L S

“Mncome. - - 765 percent.
Surcharge n Corporate Tax o0

' ' oo B Y

The amount of iricome-tax Muted in accordance with the precedi ng

provisions of this Paragrdph shall-be incg-eage by a surtharge

.calcuiated at \the rate of five per cent, ofgﬁt income-tax.

oo . e . - . g L 2 i . : . H
v B o . . N . - TN R ’ .
P L v ; . e o v . 1
_ _ . . . %“ , e , ﬁ..‘ti‘
R T o o . . v T
.

o Tayt .

e
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allowance payment made to associations and institutionswfor carrying

A .\\&
out rurai development programmes, conservation of naturai resources

programmes and preiiminary expenditure for setting up a new industrial

" undertaking or expansion of an existing industrial undertaking.
R | R v

(c) Tax Incentives - o . S S j

e

éﬁ Most countries give a number of tax incentfves to’ attract

: industries and export oriented units, the Government of India a]so

s

offers a variety of tax incentives to indh§tria1 units Some of - the

maJor incentives29 are briefiy discussed below:

(i)' Tax Holidays '

: New industrial undertakings set up within a period of 9 years (the
'period has been extended recentiy by 5 years) foliowing March, 1981 ared
exempt from income tax on 20 percent of their gross profits (25% in the
¢ H} ‘,case of companies) for a period of 8 years.30 In case of a co—Operative
| society this benefit will be available for a period of 10 years 31 e ;".‘

4

(i1) Tax Concessions in Backward Areas e fi o ‘ ?jé

In order to promote industria] development in the backward areas

(_

°f the COU“tFy. new industrial undertakings or hotels set up G

hspecified backward areas are aiiowed a deduction of 20 percent on their o

¢ 4

:profits and gains whi]e computing their income for a period of 10 yeéjghnfi ;/

from the estabrishment of the industriai undertaking or hotel 32

LY



(i11) Tax Concession for Small Scale Industrial Undertaki js Set Up in.
RuralAreasv‘ S |
The Government ‘of India has accorded -a Tpecial treatment to. small.
".-scale industries set up in rural areas.33 Acqordingly, a tax payer ig -
»fentitled\to a deduction of 20 percent of the profits ea;ned \ay him fromv

small scale industrg ndertakings set up after June 30 1977 1n any
. ,

. rural area. This tax concession is available only for a period of 10

‘;;years conlnencing from the year of starting production. - ,_‘ s

(fv«) Tax Holidgy for New Industrial Undeﬂkings in Free Trade Zones

li‘ith a view toigro%de encouragement for EStablishing. export-
@iented ventureé in"the free trade zones,the government has allowed ,
complete tax exemption in respect”&f progts derkved from #ndusﬁtrial\ | ‘

. @7{
undertakings established in free trade zZones for a periqd of 5

: _years.34 This tax holiday is in lieu of all otner tax cogcessions which “‘_ g

o —

i'.are available to all industrial ventures in India : ’* - Ly i

o ) Investment Allowance

An investment allowance at the rate of 25 percent lS admissible

.

B 'for new machinery or plant installed for producing a range of products

,or for generatio and distribution of electricity or aﬁy other form of

‘?'I’i,power. ' If the new machinery or plant is installed after May 31 1983

o _of 35 percent. If a plant or machinery installed after Juhe 30 1911 1s.e.,_, RS

'”1'@"'_.-.1‘,_based on technical knowhow developed by a laboratory o‘ "."'the gove’rnment

i "',.or public sector company ora university or an institution, investment

for controlling pollution or protecting environment in any industrial

unit investment allowance on such machinery is admissible at the rate

\ /'

v

| _-allouance on such plant and machinery is allowed at the rate of 35

._( .

. "percent._j T N T T R I u

e wl
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(vi) Deduction for Export Turnover

,.\ e R
T Indian company is aiiowed a deduction ~from its income at the

, rate “of 1 percent of the totai export made during the previous

year, 37

| month for a period of two years foliowing his arrivai dn India 38 The

remuneration received by a fOreign expert as an empioyee of a foreign

#

’ enterprise for services rendered by him during his sfay in India is a1 50

\

, increasing imports and technologicai’ gap *existing in a number of fiei ds. ) ;

. £ ‘
2. Foreign Investment and Income-Tax

u

~exempt from inc-ome’ g! provided h15 stay in India does not exceed’O'”’ i

=

days in any one year 9

-

oy

' Taxation is an: important factor affecting foreign investment in ‘a

country.- Taxation poiicy is a cruciai source of benefits from fo(eignf'_
investment for the host country Therefore, the government shou]d,

%gsign its policy 1n such a way that it can obtain maximum advantages'-'

B

from the foreign investments. o

Because of high popuiation foreign exchange probiem occasioned by : -

"India needs introduction of sophi sticated technology and the stepping up B

of its production through iabour oriemted gand export oriented indus-y

tries. In addition to this, India proximity to the Medit%’rranean andf '

the Far East togetner with the teciino}dgicai advancements india has mnde

&

) .
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- wori d-wide earnings are: termed -as’ wor]d-wide"taxing countries Exampie

-

*

| vorld-wide income of the companieisg‘ oniy if their seat or piace of

‘ important probiem ‘

. ; : .,

in hecent years,_makes it an attractive country for forei\gn investors as ’

has an abundance of skiiled and semi ski]led iabour _.ah;

v

facif‘ltie‘s has proved a boon to the foreign companies 'oper 1-

':\-;equires the serious attention of the government

(l ¥y Taxation of 0 ‘_d-wide Earnings . : . ,/\ |

Corporate. as wei@ as . ipdividuai income a, sing within the‘:»,b

boundaries oT a qpuntry. is universa]ly taxab'ieain ali the countries butf-‘“",

" some countries exempt foreign‘ g°s of domestic corporations from"jv"-f;;’,'""'/'

l

taxation. Countries taxing "‘income originating from iocai soUrces oni _y-‘ »

_i are cailed "territoriai“ taxing countries while the count;&ies taxing{"f{f,:";-.f

N of "territoriai" taxing country is F@ce which taxes the incom! f‘ ki

1oca] sources only 42‘ The Unitpd States and. the Federai Repubiic of Ger— --‘“ T

“,-.>.‘

a4

many are ex‘amipies of "worl d-wide" taxing countries which tax income‘w

f°"919ﬂ SOUf‘CeS 3150. but‘the Federa} Republic of Germanf"taxes e ‘

x

management is in Germany. whiie in the U S A., plade» of ipcorporation is~

the taxing criterion.43 India taxes on the; 'iworld wide" income princi pie.

‘; The corporations are seriousiy@ffected by different approaches adopted

by . goxernments in rég,ard to foreign source earnings.44 "Norid-wide and

\

E "territoriai“ -tax approaches affect the competitive power of the

| companies in foreign marke'%s.‘,‘5 Under-

L.

subsidiaries '*and branches of foreign companies with hi gh tax rates in

4 worid-wide tax.ing princi ple,

N
T

. X - ."j-l' )
) ‘ _ S " g S - &

!
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'!'_their home country cannot compete with ‘the branches or subsidi aries of

‘fsame host country 45 For exampie, if there is a U.S. ubsidiary comp-

Cw

UL

% principleﬁ The U S, company has to pay high U. S as weli as low Hong

"Kong tax. _ It may be advantageous for India also, to shift from "world-

o A .wide“ taxation principie to "territoria] " princip]e in respect to Indian.,,

competitivene’ss of Iydian firms in the foreign markets ‘It‘wouid aIso

icompanies In the recent years, Indian entrepreneurs have estabiished o

a number of 1238 by the end of March, 198349) joint ventures in foreign

_fSOurcesi’from tax or imposes iow tax rates, if they gre operating in the

?eting with a French subsidiary in a host country with a Iow corporate."j,,,_‘
"-tax rate (e g Hong Kong 17%47), the French subsidiary wili be more com-'-_-."'.-‘
petitive beoause the Uniteldg State@ taxe.g its cgrpggations mpn their'," '

f"wor%d wide“ income, whiie France appiie,s the “territoriai“

— ’\ 1 : ’ ‘ ! : . "‘:'j”ﬂ 76 '

-f':"-_the companies whose home country either exempts earnings from foreign"".',".' S

E Kong tax compared to’ the French subsidiary which pays onIy the iow Hong

' countries The government shou‘id not tax the income of Indian c’bmpanies :

. . :
' from foreign sources or: its operations aﬁroad This will increase ‘the

increase foreign exchange ﬂow to India fuom Indian companies operati ng

'in low tax rate countries as these companies would remit more money in -

terms of profits and dividends i their income is exempt from tax: 1n/

e

India BT o

~ (b) High Tax Rates o

L countries shows that the tax rate fo‘r qomestic :ompanies is the third'.
TN ‘IE ) l /

Tab'les Iv and V Show ‘that the corporate income tax rates are

significantiy high in India. Income tax rates are usuaiiy iower in the

deve]oping countries than in the de)eioped countrie550 India is an. ex- T

ception to this. - —comparison of corporate tax rates of India and other .

\

Kl B -~

" S e

‘ . .
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higher rates in Iran (63%) and .Pakistan (60%) 52 High personal ‘and cor- "

porate tax rates in India are due to a narrow tax base53 for instance no

'

income tax is ievied on agricuiturai income despite the fact that the
. B I!

agricM turai income constitutes a signif# nt portion (Rs. 44 67%

, ,‘hj.rmillion in 1980 198154) of the total ‘national income (Rs. 13,8820 wfitl

Py

1ion in 1980~1981 and Rs.__ 169 oooo mi]lion “in 1983 8455) - ‘W

It is evitdent from Tabies Iv and V that corporation tax rates in

: Imiia range from 50% to 70% and 50% to 65% for the tax year% 198&86 and '

1986-87 reSpectiveiy. Because of high tax rates, foreign companies as
weil as domrstic companies do not show their correct income and resort
to means of tax evasion which adverseiy affects the government s tax '
revenue._' IBM is‘ an important exampie for manipuiating its account

books for the purpose of conceali ng its actuai earnings 56 According to

}A.Safarianos study regarding corporate taxation in Nerth Pmerica R K

R

Hhen Canada had a corporate tax rate of 47% relati ve to- the
.- |- American: tax rate: ‘of - '52%,. U.S. corporations found it .
advantageous ‘not 'ty . charge the . Canadian subsidiary, for\_»
management -Hcensing fees and technology; ‘since. this ‘would - -
_‘have:the efféct of reduing the Canadiad §ubsid1aries ‘tax
burde,' and inereasing §9e Nnerican parent S. iiabi]ity in the

.\The above analysis is equaily appiicabie m India. , If the ‘Indian

corporate tax rates are 1owered foreign companies from high tax rate

countri\es wouid show more profits in their Indian subsidiaries which“f" )

would increase tax revenue of the Indian Government from forei gn-‘ |

investment and aTso reduce the burden of remittance of foreign exchange :

‘i

f/or royalties and technicai coilaboration fees Besides tax revenue and .
saving “of foreign exchange, an important advantage of iowering tax rates;

is that the Indian companies wiH ‘retaln more profits on record which |

< ——— e

highest in India (50% to sos for the year“1986-198751), mn R oy
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vvv;-':of the country and thus, this money would be more productive than the,'.'-

B 'hidden money (black income of the.-;norporations retained by way of tax' ;

.”"_t,ax rates and productivity of the capital, a leading Commentator has‘

they will be able to invest in developing activities (industrialization)_ ‘

*'A"}'.‘high royalties and technical collaboraions “In resp@ct of high ‘"é°"‘e.¥'

,"\

0 The Government of India should consider ‘reducing the*
RS .corporate tax to a reasonable .level" (paerhaps 50%) and

reducing the impact of the surtax. This would’improve

‘gorporate- savings,. investment and growth. -Experience has | ,

-'»-";"__shown that the corporate sector's marginal savings rate is -
_much higher than that of the: ‘government. - As such, money left g

_4n’ the -hands of. companies ‘has greater potential for - .

investment ‘than- does money controlled by the government. By L

24

Tf the income tax rates are lowered in India, it would attract :

L foreign capital from the countries taxing the corporate intome on

‘ i“territorial" principle. Investors from ‘these countries would be

»

_'prepared to invest money and transfer advanced technology even with'

‘;‘_'minority equitx participation due to tax advantages..

7 -"more export oriented ventures in India because the cost of production in

4

An important advantage of lowering tax rates, is- that investors '

) ?f-f"froﬂi the countries taxing on "territorial“ principle would establi‘sh

, India would come much lowerm than in their own. home countries“ to. low

}

'cost Indian labour, which would increase their competitiveness in the

international marketqrthis muld boost Indian exports

Some countries have different tax rates for distributed and

5‘undistributed pl'ofits, for instance, in the Fedenal Republic of Germany,

_'corporations are taxed at’ the rate of 51% on that part of the year 's
profit that is not distributed while the share nolders are taxed on the-

| . '7;ev‘asion) and money }transferred to foreign parent companies by WY of S



- distributed part at the, r‘ate of 15 percent.59 France provides partiai

. -French parent corporation. '

method ‘for taxation of d'ls X

19

_reiief at the shareho]der level thus,,the corporation pays tax at the

L

" " ‘rate of 50 percent, on all. its profits distributed or undistributed
;,.':"and the 1ndividual shareholder is. given credit jg his taxab]e income on
| ‘the dividends received by him.60 This situation benefits the French cor-

éorations having subsidiaries in Germany, where taxation of oniy

'undistributed profits in Germany gives relief to the German subsidiary

and the iow tax rate applicable on the dividend 1ncome, benefits the

ia shou]d also use this "spiit rate"

'and undistributed profits but”’ in a

different wayﬁnd oniy for foreign ‘controiled compamies In the ¢ase of

Asubsidiaries of foreign companies ,and companies whg_re foreign interest

is 1n ‘the ma;ority, the government shouid prescribe a higher income tax | )

. rate for- distributed prof,it and a ]Qwer;rate for undistributed profit.

This _vouldvheip in dilution ofs foreign equity in Indian companies and

‘these foreign-cont'roiied" compantes would declare less dividends and.

retain more profits locally, which, on the one hand -Qwouid re‘duce'the
burden of remittance of foreign exchange and provide more capitai for
reirwestment in Indian industries with majority locai equity
participation on the other hand o T

G TNE COMPANIES (PROFITS) SURTAX ACT 1964

Under the provisions of the Companies Surtax Act, 1964,”a domestic

o .company is aT’so liable to a special tax caHed surtax on chargeabie -
,profits in excess of statutory deductions (1.e., 15 percent of the

capitai of the company or Rs. 200,000, whichever is greater )‘ “The

c.hargeable profits means ' a company's. total income reduced by income tax

Iy



.

payable by -the company.- The rate of surtax levied 1s'2‘5"~'ﬁ%i§cent on tn'e

famount of excess up to 5 percent of amount’ of the company 3 capita] and

40 percent on the ba]ance of such excess. The surtax 334‘111 stand

<

abol i shed from Apr‘i] 1, 1988. J

The income of non- resident companies include mainly div1dends on

their equity shares, interest on lopns, roya'lties received from

government or ‘any Ind1an concern or tecihnf{:al service fees for technical

fcollaboratwn in Ind1a. Income arisind from all these 1tems is exempt

from surbex. Hence the effect of thd Companies Surtax Act 1964 en g

non-res#dent company investors, is negligible. - : - t

6 L
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- adbENDIX IX

~7\1A E o . . . - X »

~ ~ »\— l . - ;’ 7\

LIST OF INDUSTRIES GOVBRNED BY SPEC!AL REGULATXONS

Lther falling under the hudlng 31, L\athir. LaaII\or Goodn and Plckon“ y
‘6. llatchu falling under *(3) Matches' undor tho hoadlng 38, Tlmbor Producu" :
7. Dmlllntlon or brewing of.alcoholic drinks Inlllng undor (ho hoadlnq "20. F ormontaIIon
Industries"; - o : .
8. HoI-mIIIng of umh, bars. wire I’Od! and atructural uctlons oI sIoel . R
Schodulc V N . Lo L .
1. All qualities of steel manufactured from electrical furnaces based on scrap, = falliing
under (1) ‘lron and - steel (Metal)* and ‘(6) - Spoclal mm‘ under the heading
L. 1, METALLURGICAL INDUSTRIES A. Ferrous™ .
2. - lron and oteol pipes and tubn and stainless tubes falling. under (8) Iron ‘and steel
plpu‘ undes the headlng 1. METATLLURG[CAI. INDUSTRIES A Forrous" ;
8. Bright bars ‘ :
4. Tin containers dnd metal co’ntaln.er_l ) R S
5. Drums and bairels ol A A =
6. ern ot mild ltool spoclal steal and alloys steel—coated nnd unconlod o
7. - Cold and hot rolted smps. sheets and pIates of l" cangorIu of neol Includlno "box
‘sirappings v -
The above items 3 1o 7 fall undor “7) Other products of lron lnd Stul‘ undorthq‘ I‘ud-
.ing *1." METALLURGICAL INDUsTRlES A. Ferrous"
‘8.

(Schodulos vev) .

~ Schedule lV - ~ e : :

-1 Coal falling under *(1),- C°l| Ilgnlto. coko and IIuIr dorlvatlvu undor tht hudlno\"t
Fuels" ; 3
2. Textlle, falling under Ihe hudlno 23, Textiles (Includlng Ihou dyod. prlnlod or oﬁm
e wlu procuud) manufactured, produced or processed on poworloorol"

T, MU foods falling under **(2) Milk Iood.‘ ; Malted foods fall'ng under ‘(3) Malted Foods'
. and Rolier flour mlllIng Ialllno undor '(4) Flour' undor the hudlng 21, Food Procculng
" Industries* ; . _
4 ~(a)On uo\d cmnhlnq. mllng under ‘(1) Vogotahlo olls Includlna ; solvent extracted

olls’ and (b)\Vanaspatl falling.under ‘(2) VannpatI‘ and undor the hudlno “28, Vege-
table Olls and Vnnupatl" Y

Non-ferrous semis alloys, flat products and extrusions Iamno under Ihc hudlnq
21, METALLURGICAL. INDUSTRIES B Non-ferrous*

v

B € R
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Cold Rollod Formed Soctt n

Hamilton Poles

Tubular Poles -
Jtoel Structurals <

Metsl Components o ; v A
T. \?;wwm : , : : _ ; . "
Shest, Figured and Wired. Glass . . T | o

Playwood, Duouuvo Von«r\ Bloclfgourdl and Flush D“"~

ger
Tn isslon Llno Towers C

* 20, Sulnu ﬁlemnn—hmd-op‘mod. Muc hine. oﬁoutcd. Induslrlnl or olhmvlu
.

Dairy Mochlnuy !ndnmy e
Food chu}no Machinery und Equipment Industry
All types o}Mbor bnod Convoyo: Bomno:. PVC Conveyor Bellings and Fan u\d

- V.belts -/'

&

~

-
~

L
»
-
-

»
™

s -
- .

" Two-way Radio Communications and Allled Equipment '

‘Calckum Carbide - \ ‘ - e
Caustic. Sodu N T ’ :
Pctuqﬁun Chioraté’ -

‘Black
Calcium Carbonate
Eloimull Phosphorous : o
s,odlmu Chloride ) @

‘Malathion Technical .. -
/BHC Technlcal S :
" Endosulfan Technical S .

24,0 . . o
Synthetic Pyrethroids - ; @ ‘ .
Adiline S .
Acetanilide ‘ ‘ !
‘Meta-aming Phenol = - } . .
M-Dinitro-behzens o : R
Nitro-beniens R ‘ -

4

\Pcu-nmochlmo-bqnunm . . . s,
“‘Onhonllmchlovo-bonx eng

B : o
i : : .

Paranitro-toluene j
Orthnitrotoluene I
Metanitrotolusne . :
Alcohot-based Chemicals T
Pig-iron end Sponge ifon

" Ferro Alidys  .° - L - \‘ N

Electronic Components

Computers, Mini Computorlulcro Ploconor based syshm and .
allied Hems ;

Digital Electrontc: Wnlchu

' : . .

e e N

e
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8. Clmnlcali & Phumccuuul Mechincry Iulwna n\luu crd mdcu knuﬂtc Nils,
wrbo mizers and the like. Filteration equipment- fiiter press rotary filters and the like.
. Centrifugal machines. Enpouton Distillation oqulprnont -Crystalllsers, Oriers.
84. Borax " - B
88. Boric Acid o ’ . _ .
86, Chemical Lime ' L B v N
#7. . PVC Power cables with Aluminium conductou s S \
88, Acstic Acld :
. 88, Distribution Transformers .- N
00." Dry Batterles '
4. Waelding E!oclrodn o < o
62, ElectricFans . » L . v
63. Overhead Cranes Q- - ' .
4. Ruliway Wagons ) : ' N ,
7 68. industrial _Gugu - .
68, Formaidehyde '
7. Vanadium Pentoxide Catalyst .
68. Hydrogen Peroxide
" 80, Nylon ChlpuINylon Moulding Powdov
70. Industriat Explosives includma Detonators, Dotonclmo Fuse, Safety Fuse, Gun’ Powdo:

-and Nitro-Cellulose (explosive grade)
1. Polysster clupo[Pplymo; Moulding Powder

~ . - S



Y. APPENDIX X

. LIST OF INDUSTRIES RESERVED FOR PUBLIC SECTOR .

, 1. Arms and ammuniiion'and‘allied items of defence equfpinent. o e ol
2. Atomic energy. Loy e T N\ LT

. .
- 3. lron and steel.

4. .Hea\'ry'eastin’gs and forgings of iron and steel

5. Heavy plant and machinery requ:red for iron and steel producuon mining, machme tool manufacture and such
other basic mdustnes as may be specified by the Central Covernment.

6. Heavy electrical equnpment mclodmg large hydraulic and s‘team turbines.
7.’ Coal a’ndxlvignite.‘
" 8. Mine’fal.‘oivlls.
9. Mininé of'ifon ore; fnanganese ore, ehrome ore, gypsum, gold and diamOnds.
 10. Mlmwnd processmg, of copper, lead, zinc, tm molybdenum and wolfram. . o : -

)

11. Minerals specified in the Schedule to the Atomuc Energy (Control of Productuon and Use) Order, 1933
12 Aifcraft. ' ‘ | ‘

13. Airtransport. | o . o o v | | /
14, R'ailv\‘ray trenspo_rt. o : | o A N | |

15, | Shnpbu:ldmg | .

16, Telephones and telephone cables t/]&graph and wcreless equupment (excl-udlng radlo recelvmg sets).

i{ectncnty generatuon and dnstnbutnon

183
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12. Seatramsport. ..

. Machme Tools

} Antlblotlcs and other essential drugs. o

. Synthetic rubber. -
. Coal processmg.°

.""Chemlcal pulp.

L PR |- 1)t 4 ¢ S -
e T A T e |

usr or INDUSTRIES OPEN TO PUBLIC AND PRIVATE
o~ SECTORS

Ce

. AII other mlnerals except mmor mmerals" 3 detmed in Secuon 3 of the Mmerals Concessnon Rules ‘949. R

Alumm:um and other non- forrous metals not mcluded m Scnedule "A“ of the lndustry Pohcy Resolunon

N bl :
At
A

Ferro-alloys

Basic and mtermeduate products requured by chem:cal |ndu~tr‘ye_s SQch asthe r’rialiufac’:fuiré t;)f'dr'ug.s, c‘iy'g:—stuf[s and .
plastics. - . , Sl - L TR . I

Fertitizers.

Road(ranspon. - ‘ ,.

LR
."‘!
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. APPENDIX XII

/

NUMBER OF FOREIGN COLLABORATIONS APPROVED BY THE
GOVERNMENT OF INDIA DURING THE PERIOD 1977-1983

.

" Source:

185

o
Country 1977 ~.1978- 1979 1980 © 1981 '1982 1983
UK. 59 61. 6 10 .79 106 119
U.S.A. 54 59 48 125 .85 . 110 135
“F.R.G. 55 58 55 loo 74 110 129
Japan.. 20 28 12 . 34 21 51 58
Switzerland 23 18 14 38 26~ 40 47
France 14 21 17 2 23 28 40
 Italy. 10 13 16 25 18 37 30
G.D.R. 3 8 6. 4 4 2 10
Sweden 4 8 5 10 1116 15
~ Netherlands 4 10 - 6 8 9. 14 13
Denmark 3 2 3 6 1 4 3.
Czechoslovakia 2 1 2 4 = ,.5 2
Austria 2 2 2 5 8. " 8 3
Belgium 2 - 3 2 oo 4 8
'~ Canada 1 3 2 - 2.+ 1 6
‘Hungary 3 1 1 2 3,3 2
- poland = 1 1 1 2 4. ‘4 1
~ Yugoslavia . - - - 3 1- 2 -
'.'Finland\‘\-// | 2 13 5 2 ¢ 1
Others 5 12 8 19 11 41 23
Lo |
Total 267 307 267 526 389 590 645
Investing in India , Statistical outline 1984. p.127.



_APPENDIX XIII

~ . [Foreign collaborations sancti ned in India from .
1957 to 1984 = TN L
. .~| Country , "1{)57-65-1966-751976-89,981 ‘1982 ' 4983 1984 1957.84
uK 663 445 347 79 107 119 426 1b6
USA . 408 450 . 355 .85 . 3110 135 148 1691
- Federal Republic of . ‘ ‘ |
Germany S 348 a2, 328 - 74 1§00 1290 135 1556
Japan ; 198 234 198 27 ST 5. 75 70
.| Switzerland 10 141 IS 26 4, 41 - 47 30 510
~ | France - - -~ 93 119 93 23 . 28° 40 38 Tazx
ialy J 66 - 67 72 .18 . 37. 30 38 328
Swedén 3ST 33 11 5 a5 s v T
Netherlands 3529 349 a3 i s
GOR 55 34 .28 4 _ 2. 0 f ey
Others- 361 228 139 33 ..76 - 77 120 1034
. | Total | 2358 2230 1648 389 . 591 673 752 8641

°

Source: Business Ind%a, Feb. 24 to March 9, 19863 .at 31.



