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- ABSTRACT . . /

| f}éa ’ - ‘ // (/
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@%Js ﬁb@bxﬁ descrlbes ‘and analyzes the development

,f; ¥ ' ik

of the‘sec@tf@?%gmfegulatlon of take—over bids 1n Ontario and
"Alberta from the events that led to the 1n1t1al leglslatlon
l.ln 1967 up to the present day The focus 1s on the pollcy o
reasons and theoretlcal ba51s for the tremendous lncrease 1ﬁ_
\\such regulatlon. Government reports and actual take—overs
\are referred tofthroughout.' Two 51gn;f1cantuchanges, the

1ntroduct10n of the follow -up offer obllgatlon and thei

réstrlctlon of the stock market purchase exemptlon, are

'.share olders.~ It 1s dlscovered however, that many of the

scheme aﬁg may have taken place w1thout suff1c1ent

s\

_ \ o
cons1deratfon of thelr theoretlcal bases or econom;c-

consequences\ For thls réason many of the developments are

o

quite controversial..

4

The the51s prov1des all the background necessary to

[

understand the controver51es and the reader may draw hlS own.

n 3
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conclYsions, but in"the writer's oplnlon the securities
regulators have been over zealous ln their regulatlon of

\ ake—over bldS and some of the developments in thlS fl%ld
:

ﬁpould be recon51dered and‘modifled to lessen their adverse

effects on business.
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.. PREFACE

‘ ) W .
Take—over bids'were not subject‘to substantial

«

Lregulatlon in Canada untll 15 years ago with the introduction
of The Securltles Act, 5.0. 1966, c. 142 whlch was proclalmed
in for:e\May 1, 1967 (herelnafter the "0ld 0.S.A."). ThlS is
surpr1s1ng con31der1ng the number\of artlcles in the f1nanc1al
pages and even the front pages of Canadlan newspapers on. o

\

.take-over blds;v Indeed; regulation of contested take-over:
' v

bids has become the most visible, demanding and controversial

function of thevOntario_Securities Commission.

\\\ | ~ This inCrease in the regg}ation of

component of the capltal markets 1n Canada is’

vital
rthyvof study’l
both for 1ts own sake - because of the dollarsklnvolved - and
because of its 1mport beth for securltles regu& tlon and for
government regulatlon in general. ThlS the51s studles thlS
,‘1ncrease 1n the regulatlon of take -over b1ds by 1den$1fy1ng
changes 'in such regulatlon in Ontarlo and Alberta bet\een
1967 and the present.' The methodology is to follow the ~ .
development of such regulatlon in a chronologlcal )
'vprogress;on. The relevant government reports are studled
thoroughly;and practlcal examples areaused wherever posslble;'”

r
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A

Ontario has been the traditional leader in

_securities %cgulation in Canada a he paper concentrates on
. o i

developments in Ontario with reférenges amd comparisons| to

’».\ . { l

Alberta where.abpropriate;.'Developm‘nts in Britain, th
Unlted States and at the federal lev 1l in Canada- are al#
referred to if they have had a signi 1cant effect ln Odtarlo

1

or Albertan

A\ The development, theoreticai basis. an enforFement‘ \

offer

take-over bids. - - ‘ ! \Q

Unless the conte t. 1mp11es otherw1se both the
offeror(and the target or offeree company are publlc, %\
:dlstrlbutlng conpanles traﬁlng on avCanadlan stock exchange.
‘It should be noted that the sectlon numbers in Part IX oﬁ the
Old'O.S.A. moved forward one number in the Revisec Statutes ?
of Ontarlo, 1970.'7References to the Old O L S.A. in*Chapter”
VIII and thereafter use the sectlon numberlng from the Rev1sed

’ . o /
Statutes.' R

(viii)v
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C RO CHAPTER 1

~

G POTENTIALk FOR "MISCHIEF“ IN A TAKE OVER BID

‘,’"The take over bld is perhaps the most
jdramatlc occurrence in corporate life.  Its
.. success or failure: often has incalculable
‘g;consequences for affectéed parties. Because’
" of this" dramatlc quallty, abuses or. 1nequ1t1es E
S0 . Jthat ‘occur 1n\connectlon with such blds often '
Ear i e T-‘achleve great notorlety : ARROTEY.

*

In general terms a. take over 1s the acqu1s1tlonfof

o

control of one company, the target company, by another.-Aﬁf
ftake over bld, agaln 1n general terms,-ls one’ technlque used

'f.to carry out“a take over and con51sts of an offer by thei'

/

‘:company to buy suff1c1ent shares of the targetl“

,- /. .

'1'company to- achleve the des1red degree/of control.v Otheripv

-vtechnlques 1nclude amalgamatlons and asset purchases.g;

v .
a

As qgted‘above, take over b1ds flrsb became the
‘vf;subject of substantlal regulatron 1n Canada w1th the hﬁlji‘
'4}1ntroductlon of the Old 0. S A._ln 1967. The prlnc1pal"”
'ijfpurpose justlfylng such leglslatlon 1s to ensure that the
c;shareholders of the offeree company are protected 3 It 1s
.,fﬂuseful in understandlng why such leglslatlon was thought
'ihecessary to-iontrast 1t w1th other take over technlquesdand

to analyze the ba51c take over"bld_m




s

[y

There are essentlal dlfferences between ‘a: take over

o

b1d and a take over through an, amalgamatlon or asset

',purchase.u Flrst, 1n a take over bld for effectlve control

:only part of. the outstandlng share capltal of the. offerée

';company has to be purchased. In an amalgamatlon all//,,,//%*

IR

ﬂ'outstandlng shares of the target company must be dealt w1th
by exchanglng them elther for shares 1n the new amalgamated

“company or some other con51deratlon., Slmllarly, 1n an asset
'purchase all or substantlally all the assets of the target

PR e

-company must be purchased.; Second a take—over b1d does not :

e R e

' necessarlly requlre elther the approval of\\\e board of‘ f

] N PR

dlrectors of the offeree company or acceptance by a majorlty

_of the shareholders df the offeree company,‘ Both an‘: 1y‘>f_

. amalgamatlon and an asset purchase, however, must be approved

vfby both the board of dlrectors of the target company and by a
| ispec1al resoluﬁlon of the shareholders.4 Thlrd, and T:_a'sf

-fperhaps most 1mportantly, the very nature of the take—overf,g

szld technlque makes the unfalr and u gqual treatment of the'.

Tyshareholders of the offeree company ea31er than the use of

‘i'other technlques.'] -

R

The technlque rests, very 51mply, on contracts of

i

qurchase and sale.sy The offeror makes offers to those
"fshareholders of the target company whose shares 1t w1shes to:

‘acqulre.‘ Each shareholder who accepts the offer ehters 1nto

o

Va blndlng agEEement to sell the shares on the terms offered

S



Y

into two main categories: bids
,"for all . the shares of the offeree company, or all the shares.
;nd bldS for a certaln spec1f1ed

L

rpercentage of such shares - partlal blds. In both types of

’,of a certaln clas

’., .

blds the offer 1s usually condltlonal on obtalnlng sufflclent

L ,acceptances to achleve the de51red degree of control and thu=

« av01d the rlsk of. not ach1ev1ng thls control but Stlll be1ng

’tobllgated to purchase the shares that were tendered

If the bld 1s for all tHe shares 1t w1ll most
commonly be condltlonal on acqu1r1ng at least 90 percent of

'fthe shares not held by the offeror 1n order to take advantage

Vaof the corporate statutes perm1tt1ng the compulsory ‘

._,»-

. Ty .
‘acqulsltlon of the remalnlng shares.6 ln a partlal b1d the
offer w1ll most commonly be condltlonal on obtalnlng
:3“suff1c1ent acceptances to acqu1re 51mple legal control at 51

‘jpercent. There are, of course,:many other pos51b111t1es.‘
; : P o
-For 1nstance the offeror may only be seeklng effectlve, ‘ y/

_/

"fcontrol in- a w1dely held company, Wthh mlght rest w1th as

o /- ‘
:llttle as ‘20" percent of the shares, or the offeror may want_

l,Ito 1ncrease h1s ownershlp so as to guarantee the passage of

\ fspeclal resolutlons and seek two- thlrds of the shares 1n
aggregrate or whatever percentage of the offeree company s

5mlght be requlred for thlS purpose.7

ST f"The‘Offerorfgenerallyyreseryesjthenrightfin7theff’



offer to declare the bxd uncondltlonal 1f the de51red level

”of aCCeptances 1s not achleved B Further, the offeror

- 141

'.generally reserves the rlght 1n the offer to extend the tlme!
.that it w1ll remaln open for acceptance and to 1ncrease theﬂﬁ'

con51derat10n offered.

C 5 B

[ i'

The fore901ng is only a crude sketch of the

Q

l:take over bld technlque.. The 31tuatlon can be con51derably

&

5 compllcated by one or more of several dlfferent factors._‘For

ﬁneXample:Myf ""f‘hb r;g\\‘-f?'ffj o ‘f o ”tf=

(1) ]the con51derat10n offered\by the offeror may be

:cash, securltles of the off\rer or a comblnatlon .

' .thereof

0

v’rdur1nl the bld

\One complmcating“factor 1s deserv1ng.of spe01ai mentlon.vﬁthe
ie'pos51b111ty of confllct between the 1nterests of the »
'dlrectors of the offeree company, who are in-a unlque"
1'9051t10n to fachgltate, thwart or:. take advantage of the bld,

'fand the 1nterests of the other shareholders. The llkellhood

e



' of .such conflict tends to increase as the 1evel of owrniership.
of the directors of the company decreases.®’

o

The practvcal result of thlS take/OVer bld

ttechnlque for the shareholders of the offeree 1s that they

5 may recelve less than they should for~the1r Shares and that

h’they may. not be treated equally The prlmary prOblem is one
of 1nformatlon. The shareholder may not- have suff1c1ent

ulnformatlon concernlng\the true value of the Offeree company
~to determlne whether the con51derat10n offered @S‘falr. The_
jshareholder mlght want to retaln hls shares but be uncertaln
'"whether to do so because he has no 1dea what the offeror s‘v
‘1ntentlons are w1th respect to: the offeree company should the

vbld be successful.

<
v,

Another major problem has to do wlth Klmln‘. The'-

f{shareholder May be stampeded 1nto acceptlng a. bld ven when
}adequate 1nformat10n 1s avallable,'lf the bld 15 a partlal
j;bld and on a flrst come flkst served ba51s or the b1d 1s onl‘
'y‘open for a very short perlod Follow1ng baslc COntraCt‘
;pr1nc1ples, the shareholder may loose out on some con51der—.
'ﬁatlon 1f he accepted early and the offer 15 Subsequently

‘e

:.amended to prov1de 1ncreased con31deratlon FUrther,,a:@o

,shareholder mayaaccept an offer and be locked in at the merc

o

of the offeror for months:—:p0551bly mlsslng out on a-

;:'competlng bld - only to have the offer remaln condltlonal an

'tulapse.;
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L
iy
i

A further problem concerns th dlrectors or‘f
'controllers of the.offeree: they may ab se’ 1n51de ’
1nformatlon by purchas1ng other shareholders shares before

" the take—over bid is made publlc- they may)successfully
re51st ‘a favourable bid- solely to malntaln'control and thus.
deprlve other shareholders of a chance to: sell thelr shares,v
or they may exact a dls proportlonate amount of the

"Acon51deratlon pass1ng from the offeror to ensure the success.

ofithe b1‘d_.9 | | ) - |

4Takervers, and take;over bldS in- partlcular, are
ﬁbt lnherently good Or bad.‘-A fundamental pr1nc1pal oan
f:ee enterprlse economy is that the most eff1c1ent allocatlon
of resources w111 result when each 1nd1v1dual player is- free’
to pursue h1s own economlc advantage.' It follows, therefore,

: jthat»ln.a ﬁree.enterprlse economy,a ﬁéayer of suff1c1ent:

lmeans'who feels that the’ value tovhlmvof the assets ofaa

company is greater than the value placed upon those assets by

| the ex1st1ng shareholders and the 1nvest1ng publlc should be

L

J

k entltled to attempt to persuade those shareholders to

| transfer control of those assets to hlm.¥br Take over blds
., can have p051t1ve advantages to the cpmpanles 1nvolved, to:
thelr shareholders and to the economy generally and,,prov1ded
thelr 1s no. unfalr deallng in- relatlon to the ex1st1ng
shareholders, securltles and corporate law should permlt

take-over blds.;l' Th1s is not to suggest, however, that ,[

s

R



there are noscompeting policy choices in this area. 'As

Johnston points out:

o

: "Particular take-over bids may, for
: ' “example, lead to monopolies or oligopolies
in lrestraint of trade, or to increase ’ -
‘foreign ownershlp in a given industry.
Measures de51gned to regulate or combat
'such deveJopments are approprlately i
~Teft to statutes:which embody dlst1nct
pollcy ch01ces in these areas.-

- Nor 1s the wrlter suggestlng that take over b1ds are always
advantageous The purpoSe behlnd a take-over bid may be to

'loot the target company, or the economlc advantage sought may

“' not materlallze and the offeror may go bankrupt. In addltlon

hthe economy may suffer 1f a spate of take overs affects the.
"exchange'rate S§ drlves=up 1nterest'rates;
A spec1al body of securltles law has grownvup to
"protect ex1st1ng shareholders of offeree companles agalnst
ﬁ'unfalr deallngs 1n take -over. bldS because, as we have seen, .

the technlque has. the potent1al to harm them.g Such remedlal
leglslatlon may not necessarlly be beneflclal; however, if it
has‘;ncldental effects wh1ch are more harmful to the capltal
ﬂmarkets and the economy generally than the attalnment of the
1ntended objectlve'— protectlng the offeree shareholder —,‘

would be benef1c1al.;3 ThlS should be borne in m1nd when

"examlnlng the securltles regulatlon of take-over blds.,‘

‘\



CHAPTER T1I

THE 1967 LEGISLATION

)
-

Concern in Canada over the dangers to the 1nterest<

K

of the offeree shareholders in a take -over ‘bid resulted in .

Stock Exchanges.lé_ ThlS move:. toward self- regulatlon was

1963 1n a voluntary code of procedure for take -over bids.

.

The code was adopted after consultatlon among members of the

executive committees of the Trust'Companies;Association of"

- . Canada, ‘the Investment Dealers Assoc1atlon of Canada and the

"based onthe. BrltlSh experlence where the flrst ver51on of

what is now the C1ty Code on Take—overs and Mergers was

promulgated in L 59 15 Beca se the code was voluntary and

,breach as 1n the observance.-6 The voluntary Brltlsh Code

was apparently more effectlve because the. part1c1pants there

were under elther the dlrect or 1nd1rect control of the Boar

of Trade.]f7 'In the Unlted States at thls time take -overs

" were most frequently accompllshed by means of proxy—

sollc1tatlons and there was not the same concern w1th
18

‘take-over blds. T In any event,‘lt was only cash take-over'

blds whlch were unregulated in the Unlted States because 1f

‘the offeror offered securltles in con51derat10n the elaborat

prospectus prov151ons of ‘the U. S securltles leglslatlon

would_apply. Further, the United States already had

effective‘insider tradlng regulatlon atvthls.tlme.

8.



ThiS'increasing'concern with take-over bids,
vpartlcularly the take over bld by Shell 0Oil Company of, Canada
Limited for Canad1an 01il Company lelted about whlch numerous
-allegatlons of tradlng by persons W1th confldentlal knowledge
‘were made,20 was also one of the pr1nc1pal stimuli for the
'app01ntment by the Attorney General of Ontarlo }n 1963 of a‘

‘L 3
commlttee headed by the chairman of- the Ontarlo Securltles

Commission to recommend up-to-date securrtles legl lat1on21
',- the Kimber Committee;} In 1964 The Report of the Royal\
“Comm1581on on Banklng and Finance (herelnafter the’"Porter\
Report“) whlch,trather surprls1ngly,22 made eiEen51ve
comments on securltles regulatlon, recommended the enactment

*

‘of a statutory code modelled on ‘the largely 1neffect1ve_
voluntary one.23‘ In-1965 the Klmber Commlttee recommended-
a complete rev131on of the Ontarlo Secur1t1es Act 1nclud1ng
statutory prov151ons to regulate 1ns1der tradlng and

take over blds.zé The Klmber Report, along w1th the Porter
Report and several addltlonal reports redeased about the same
tlme,25 gave ‘the Ontarlo leglslature the 1mpetus to act"

'rapldly and the Old O S A. was passed 1n 1966. The Old

O S.A. was followed by the four western prov1nces - Alberta,

.

B Brltlsh Columbla, Manltoba and Saskatchewan, was a model for

'amendments to the Canada Corporatlons Act and 1nfluenced‘

'.changes made to the Quebec Securltles Act in 1971.2-6 The

0ld O S.A. is v1rtually identical to the former Alberta
'Securltles Act,27 and the Old 0.8.A. w1ll be c1ted

=

throughout for convenlence.



J o
A. Definition of Take-Over Bid

'It was noted above that the prlmary purpose behind
the prov131ons,1n the leglslatlon regulatlng take -over bldS,

Part IX of the 0ld O.S.A., is to prov1de protectlon-to

' shareholders of- the offeree because of the dangers to whlch

they are exposed in a take- -over in whlch the take-over bld
\ . Y

.technlque 1s used Before descrlblng the protectlon offered

was attemptlng to acquire 1t. The deflnltlon of take-over

by the leglslatlon we have to examlne the def&nltlon of

take~over b1d used to determlne when’ thlS protectlon comes

ey
N ;
3

into play.:

\

The leglslatlon 1s des1gned to regulate a certaln‘

'technlque28 and the deflnltlon exempts offers whlch whlle

they may result in the acqulsltlon of legal or effective
control, d1d notw in the’ Klmber Comm1ttee-s oplnlon, glve

rise to the dangers to the 1nterests of the offeree share—

holders that the take—over bld technlque dld Further, the '

Kimber Commlttee opted for precision by settlng an arbltrary

© threshold level for the acqulsrglon of effectlve control

- reflectlng a pollcy dec151on not tO*regulate the technlque_"

unless- the offeror elther already had effectlve control or'j
)

\
3

blds and assoc1ated terms 1n the Old 0.S. A. read as follows.\



Subsection‘80(gh - "take-over bid" means an offer, other than
an exempt offer, made to shareholders the last address of any
of whom as sthn on the books of the offeree company is in -
Ontario to purchase such number of equity shares of -a company
that, together with the offeror's presently-ownedw shares,
will in the aggregrate exceed 20 percent of the outstanding
equity shares of the company. ‘ ' U
. : i ! v ‘ ’ V

Subsection .80(b) - “"exempt offer" means,

N

© (i) an offer to purchase shares by way of private

agreement with individual shareholders and not made
to §parehd\gsrs generally, : :

. (ii) an offer tovaKggase shares to be effécted through
: ‘the faciliti®s of a stock exchange or in the
over-the-counter market, o Cooe

(iii)- an offer to puyrchase shares in a private company:or
in a public company that has fewer -than 15~ o
_shareholders whose last address as shown on the
books of the offeree company is in Ontario, two or
more persons who are joint registered owners of -one
or more shares being counted as one shareholder, or

. , , _— \
(iv) an offer exempted by order of a judge of the High
' Court designated by the Chief Justice of the High

. N

Court made pursuant to section 89.

. Subsection 80(e) ~ "offerdr" means a person Or company, other
than an agent, who makes a- take-over bid, and includes two or
more persons.or companies, ' - -
(i) whose. take<over bids are made jdintly or in *
: concert, or " o B : '
(ii) who idtend;tb exercise jointly or in concert any .
o voting rights attached. to 'the shares for which a

B

take-over bid is made.
’ A 4 i
\The_aefinition is céitain enough so tha;;é
potentiéi biddef will know whether‘he must conform to the -
 régulation éﬁd fihd'it very difficuit tqjargUé,pncejcaughk,

‘that he does not come within the definition. The 20 percent



’

-

is an aggreqate of the ofﬁeror s pres ently owned shares
coupled Wlth the shares the ofteror w1ll acqulre if the bld

is successful and "offeror" and "ofteror s presently owned

(shares" are both defined bro’adly."29

'f,, The 20 percent cut-off mlgh;jmlis an. unusual e

company ‘in whlch less than 20 percent would glve effectlve

control but 1t is a reasonable compromlse between the
Brltlsh posxtlon at this tlme where bids for 5ess than 51 .
percent requlred spec1al dlspensatlon and tak%—over bid was

_ J
‘deflned as an offer to buy 51 percent .made to(more than one

holder,30 and the proposed. Amerc1an leglslatlon to regulate

cash tender offers for more than flve percent of the shares
»of a company and requlrlng extensive disclosure of any owner

e

of more than ten percent.Bl- One criticism of the

¥

‘definition is’ that 1t equates control with a percentage of
the 'voting shares outstanding rather than a percentage.of the

\
Ttotal votes attached to shares outstandlng} It is¥thus
d

B

theoretlcally p0531ble, provided. dlfferent classes of shares

',_have dlfferent votlng rlghts, for an offeror to acqulre legal

control of an offeree company w1thout making a “take—over

| ‘ ST

Most of the criticism_of. the definition focused on

? @

the exemptlons, in’ partlcular the prlvate agreement exemptlon

-.found in subsect;on 80(b)(1) 33 The. crltlclsm is of two

’ : ! <
. . ‘ . \

12,

&
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aspects ol this exemption, First, the excmption 18 not
restricted numerically, but only by the phrase "not made to

w . . . .
sharcholders generally". The only qguide 15 probably the
interpretation of the prospectus exempt-ion where the
‘distribution of securities is not made to the public, and the ’
. - e . . . . o 34
interpretation of that exemption 1y anything but clear.
The vagueness of the exemption means that unless it is
interpreted strictly offerors making individual agreements
with large numbers of shareholders would be oxenpt from

regwlation,
A

e

» . '
Second, the private agreement exemption allows the

sale of control by the controllers at a premium not available
to the other shareholders. The Kimber Committee felt that
the evolution of a legal doctrine which might impose a
fidicuary duty upon controllers toWard other shareholders
was, apart from insider trading aspects, a matéer to be left
to development by the judicial process.35 This was ;learly
a policy decision on the part of the Kimber Committee,
transfers of control b§ private agreement were not to be
'regulafed. Whethér this decision was or continues to be
justified-will be ?ealk with when various legisiat?ve reforms
in'tﬁe—initial take-over bid provisions are discusséd.
. :
The privatg agreement exemption appears to be

justified on the basis that if the offeror can acquire



.effectlve control or consolldate such control by negotlatlng -

for the shares of just]a smaqmﬂnumber of shareholders, thent-
v,those shareholders'are ‘in an equal bargalnlng p051tlon w1th R
,;the offeror and do not requ1re statutory safeguards to :,”1lgy

vfprotect thelr 1nterests.~ The exemptlon in subsectlon f'f:f_ 5r57"f”

o

f80(b)(11) for offers to be effected through'"a stock exchange

'for 1n the over the counter market" and the exemptlon 1n
N 3

’subsectlon 80(b)(111) for “offers to purchase shares 1n af
dprlvate company or in “a. publlc company that has fewer than 15
“bshareholders"'are bth justlfled on a 51m11ar bas1s --the

'gshareholders in. these 51tuatlons do not requlre statutory_}fif@u'jrggx
KRN Vot |

In a stock exchange or over the counter PUrChaSegf"~“

*#the theory 1s that the free market forces w1ll protect the-t

JfShareholder.v He ;s free to enter the market or not as he’ff
.‘sees f1t In a prlvate company or a publlc company w1th few‘i-‘ L

?Qshareholders the theory 1s that the shareholders w1ll be

:;;closely as5001ated w1th one another and thus all w1ll be able '

to respond 1n an 1nformed way so as to present a common'

a

ftbargalnlng front.36 =

.">°

The 1nclu31on of an exemptlon for publlc companles'”"

v:w1th less %han 15 shareholders 1s redundant 1n llght of the
. / .

‘Aprlvate agreement exemptlon.f The exemptlon forya prlvatefr~
icompany is’ also subject to cr1t1c1sm on the groundethaE:ibfge

. .



e AT

e

1s somewhat art1f1c1al. If a company 1s publlc w1th 16

-'.- P

shareholders the takevover bld prov1510ns must be complled

.Jw1th but if a company 1s prlvate w1th 50 outs1de

shareholders and - hundreds of employee shareholders the offer”A.

3,7' " R ® . »/ . ;“ ‘ . ’ s "

T*w1ll be exempt.

Subsectlon 80(b){1v), whlch prov1des for an

_vexemptlon on appllcatlon to the Court, appears to have beendpf:
ilnserted s1mply as a safety valve in case the other»_
‘exempglonsMwere.not;broad;enough;,a*_éu: f» f”_ SR S
© B.  Take-Over Bid Rulesg///wu.rgfl e
The objectlve of Part IX, protectlng the offeree
: Qshareholders in a take over bld, is: accompllshed by.?BW
iy by requlrlng that the offeree shareholders be
R furnlshed w1th suff1c1ent 1n§ormat10n to assess the
T o0 merlts ofhthe bld'
(ii) mV'lmp051ng "tlme for acceptance rules to-ensure*'z"
hthat the offeree shareholder has suff1c1ent tlme to
b'vpassess hhe 1nformat10n and make a: reasoned
: dec151on, and "V
(111) by stlpulatlng that certaln condltlons form part of
the terms of all take over b1ds.,,="' L



=

1.  Time for Acceptance Rules

e

The meber Commlttee felt that the pr1n01pal

purpose justlfylng take over b1d prov151ons was to ensure"

\

1nformatlon and a reasonable perlod of time 1n whlch to

' assess such 1nformatlon. They necommended that all take over o

‘bldS be requlred to be left outstandlng for a spec1f1ed(‘f'

’;mlnlmum p@rlod of tlme.gg

o

‘Further, they felt 1t essentlal

that management of the offeree company have ample opportunlty

to 1nform the shareholders of 1ts analy51s of the take over

AL Part IX ' prov1des,.therefore,»that all blds must

.remain”Open for at least 21 days and prohlblts the offeror

Ty

that the offeree shareholders were glven adequate relevant Jf“

16,

V‘Af‘;

.fromitakingaup and paylng for any shares w1th1n the flrst'.ﬁj”::n

: . ; \
seVen'days.: Tlme 1s measured from the t1me the offer 1s sent

by pre pald reglstered mall to the offeree.- The offeree
1s glven the rlght w1th1n the flrst seven days to w1thdrawvtf
‘hlS acceptance., Thls latter prov131on is partlcularly

de51gned for the small unsophlstlcated 1nvestor who may

dep051t hls shares w1thout adv1ce from the dlrectors of the'

offeree company or hls broker.42' The sophlstlcated

1nvestor w1ll walt untll the end of ‘the 21 day per1od before"

tenderlng, partlcularly 1n a partlal b1d both because lf the .

e . P

':market 1s r1s1ng he may w1sh to sell all hlS shares 1n the

41 Rt



~market rather than only have part of hlS shares taken up
Junder t e offer and there may be a competlng b1d for greater

“conslderatlon

There 1s no max1mum tlme llmlt on blds,bexcept for

i [

bpartlal bldS._ Thls was cr1t1c1zed as: p0551bly leadlng to

T'absurdly long perlods before shares were taken up and pald

for, partlcularly when dep051ted shares could not be¥
’vW1thdrawn after the flrst seven days.43' There was also:;.
}kthe p0551b111ty,'1n elther an’ offer for all the shares or a:
g“partlal offer, that thg offeror could 1nsert a‘"market out"
fclause along the llnes used in an underwrltlng agreement and

cod

ﬂthus reserve to hlmself cons1derable dlscretlon whether to

44

7{term1nate the offer W1thout llablllty.., ThlS fallure to.

t“prov1de a max1mum llmlt on- the t1me Whlch the offer remalns

'fopen presumably ex1sts 1n order to allow an offeror to take ‘l

lladvantage of corporate statutes permlttlng the compulsory
' ac@ulsltlon of mlnorlty shareholdlngs 1f 90 percent of the
:fshares’got held by the offeror are acqulred w1th1n four

'mOnths,;?;

&;.n o

’f-‘? The rules in partlal blds are sllghtly dlfferent. “

17.

’_hThe b1d can only remaln open for a max1mum of 35 days and thev fi

7,shares dep051ted must be taken up and pald for w1th1n l4 days

<

ﬁrafter the last day for dep051t., Further, the offeror 1s‘

prohlblted from taklng up and paylng for shares untll at



18.

Z:least 2l days have elapsed and 1f more shares are dep031tedh
‘than b1d for they must be taken up pro rata unless the
fferor changes his m1nd and dec1des to take all the shares'
,‘tendered 46 The spec1al partlal bid rules do not apply 1f'
the bld 1s for all the shares of one class of a company and'
- there are other classes of shares in the company.é? 'lnp
faddltlon, a problem arlses 1f there 1s a b1d for all the:

,'shares whlch 1s converted to a. partlal b1d ‘It would be very

dlfflcult, both from a practlcal and a contract law ;”

.vv1ewp01nt, to know how to take up.. shares on a pro rata ba51s

1f some shares had already been taken up and pald for, but
the leglslatlon would seem to requlre 1t.48 -

Lo S B : _

| f'f», i e SR L SN r
2, 'Disclosure Reguirements . . .= . = L IR

Part IX of the Old O S, A.'requlres tha; every.&gg;‘.
'take-over bld be accompanled by a take over b1d 01rcular and
dsent by prepald mall to each offeree shareholder.49 The,“
:01rcular must contaln certaln prescrlbed 1nformat10n des1gned
: to enable the offerees to. make an 1nformed dec151on whether |
4:vto accept‘or reject the offer.v If the con51deratlon offered
i1n the bld con31sts 1n whole or 1n part of secur1t1es,f" |
:f'addltlonal 1nformatlon llke that 1n the approprlate form of
{*1prospectus must be 1ncluded 1n the take-over bld | |

u'c1rcular.50‘



/
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‘Dlrectors of the offeree company are not obllgated f

'to make any response to the take—oveT b1d but 1f they choose
to recommend acceptance or rejectlon of the bld they must o

e

_send ‘a’ dlrectors' c1rcular to each offeree shareholder

- -

_4conta1n1ng certaln prescrlbed 1nformat10n.Sl The purpose

of the dlrectors' c1rcular 1s to communlcate the dlrectors

NP o

;;recommendatlon w1th some supportlng detall and to ensure that o

4

,all p0551ble confllcts of 1nterest are°dlsclosed.3 Both b1d

P

c1rculars and dlrectors ,c1rculars must be - approved and thelr‘
.;dellvery authorlzed by the board of dlrectors, respectlvely,

‘_of the offeror and the offeree company.sz' In addltlon, any

°

_’report, oplnlon or statement’of an expert 1n a take over

Lk

' clrcular or a dlrectors' c1rcular must be’ accompanled by the o

. _ T k
expert s wrltten consent.53mv'*‘v TSR

.-

ERREE

_(a):,Contentsfof,the"Take¥dverdBid'Circular54

s

;(i)chhe number of securltles“of the offeree companyn"h
i towned and controlled by the offeror, assoc1ates of
.'{b%h;“bthe offeror, each dlrector and senlor offlcer of
'.the offeror and thelr assoc1ates, and any person or
company ownlng equ1ty shares carrylng more than ten

'7”percent of the votlng rlghts attached to the

' outstand1ng equlty shares of the offeror\‘

’h'(ii)y,the humber of.sharesfin}tthorferee company traded 2

19.

557

¢



(1)

(iv)

. the,shares.ofithe‘offeree;'

Av)

(Vl )

FEDY
x/

L e
'4';(v11r)'

Clgdx)

. . i ) . . - ‘ .
. . - ry . . ‘ - A >-~.4. 5 N )
- . E . ’ ’ N o - i - ’ : > i ) N -.“
. . s LN Lol
+ .

‘on the number of shares deposited;

. funds are ayallabie, RS "} o fV

'*precedlngv51x months;* "j

by the persons or companles named ‘in (1) forasix~
. 1 . !

ﬂmonths prlof to the bld 1nclud1ng tHe purchase .or

S

Sale prlce and dates,»

N
A
i
!

the_particularSiof'any conditional‘offer dependant

\

.
i
B

particulars of the method and time of payment for

N
S
[
|

{

a statement that dep051ted shares may be w1thdrawn

l
: for seven days from the date _f the”brdf“m

‘/;
ol

ydetalls of the afrangements in cash b1ds to ensure,f

—— -
Lol
N

2

)y if p0551ble, a summary show1ng volume and prlcev

range of shares of the offeree company 1n the

< b

A e
5o .

partlculars of any arrangement or agreement made or

/ -

'5proposed between the offeror and the dlrectors

L A

‘and“senlor"offlcersﬁof_the,offeree“company;.and»fl

partaculars of any 1nformatlon known to the '

fofferor that 1ndlcates any materlal change in the_



flnanc1al prospects of the offeree company since

the last publlshed f1nanc1al statement of the

offeree company

Further, as noted above, if the consideration
con51sts 1n whole or in’ part of securltles the take—over bid

vc1rcular must 1nclude the 1nformatlon that would be 1ncluded

Q

1n a prospectus of the company,whose shares are offered. The

e

71nformatlon must be in the form of prospectus prov1ded 1n the

'.regulatlons that w1ll prov1de “the most 51gn1f1cant

1nformatlon about the company 55 Note ‘that an actual
?prospectus 1s not requ1red because of the prospectus R
'exemptlon in sectlon 58 of ‘the 01d O\S A. Also requ1red are
.flnanc1al statements of the company apd the partlculars of
"any 1nformatlon knowh to: the.offe;or that 1nd1catés any
vmaterlal change 1n the f1nanc1al prospects of the company

s1nce 1ts last publlshed f1nanc1dl statement.

Thelrequirements.of the take—ovér—bidfcircular gs a

‘long’ way towards prov1d1ng the 1nformat10n that the offeree

)

"shareholders requlre.v Comments on\the prov © aré on two ..
bases:' that the dlsclosure should go furthe: lhat the
'~circularsushould be’rev1ewed_and approvec : : wities

Commission prior to distribution. . . I

¥

.

There is no requirément that the offeror's: identity

2

l. ) N

A

B 7}



'has to be revealed in a cash‘bid. Identification was
'considered and rejected by the Kimber Committee.: They
reasonedbthat any benefits to the offereeVWere outweighed by'
the ‘danger of dlscouraglng bids by those who' w1shed to remain
fannonymous and that the primary 1nfluence on the offeree

. it
shareholders was prlc_e.s6 T _

Another observation on the contents of the'bld
circular is that Ehere is no'requirement that the ofEEror
dlsclose 1ts purpose in maklng the bid and 1ts plans for ‘the
offeree company. ThlS 1nformatlon may be of great
..51gn1flcance to an offeree shareholder, partlcularly 1n a
vpartial:bid ‘The'propOSed Amerlcan’leglslatlon at this tlme
‘,to regulate cash tender offers,” whlch was eventually passed

as the Wllllams Act, requlred that the offeror dlsclose shch

'1nformat10n.57

‘pursuant‘to item (1x) above the offeror only has to*furnlsh
the offeree shareholders w1th the type of 1nformatlon they
would " eventually receive from the management of their
"company The requlred flnan01al statements may not g1ve a

dgood 1nd1catlon of the true ‘value of a company 'S assets.s8

S

If the offeror s b1d 1s based on a plan to- utlllze such

”,assets to reallze thelr full potentlal,s_9 it . is arguable.

ethat this. plan be dlsclosed to offeree shareholders in order‘

s
[N

. = K*
Thls observatlon 1s related ‘to another, namely that .

22,
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that they may make an 1nformed dec151on. The counter—

argument is that- mandatory dlsclosure of thls nature may

dlscouragevofferors, who do_not-want to give the benefit of

o
°

their talent andiideas'to either competitors or the

Pl 4

‘.mahagement and directors of'the.offeree, and -thus result in a

less efficient allocation of resources.

L )

With respect to théﬁcomment'that take-over bid
01rculars should be rev1ewed and approyed by the Securities
“Comm1551on prior to c1rculatlon, the Kimber Committee"

v

: recognized that a share'exchange bid did not’realiy differ
from the prlmary dlstrlbutlon of securltles to the publlc,

‘ but they felt that the same procedure should be appllcable to
.bothrcash-andvsharevexchange take-over b1ds,60' Further,

'they féltvthatithe importance of speed and secrecy to‘a’
take—over bid or counter—bid mandated'againetva requirement
that aJtake;oyer bid circular be reyiewed and approVed.61
iAt first the offeror was only requlred to file a take—over
“bld c1rcular w1th the Securltles Comm1551on w1th1n flve days
after sendlng it to the offerees,§- but thls‘was changed in

1968 S0 that it had to be flled 51multaneously.63

>

The counteriargument‘to'the Kimber Committee's

ﬂp051t10n is that this may deprlve the offeree shareholders of-

any .real protectlon 1n an uncontested take—over b;d becausev

'def1c1enc1es in the c1rcular may never come to llght.

23.



Further, the leglslatlon did not extend the statutory civil
llablllty for mlsrepresentatlon that was appllcable to

prospectuses to the take-over bid c1rcular.64

A.closely related issue'is whether the offeror
should be required to-submit thefbid to the offeree company
prior to submlttlng 1t to the offeree shareholders.vahe.
_Br1t1sh rules at this time requlred thlS‘tO be done at - least

,threekcl bus1ness days prlor “to. the malllng to the

Tofferee;65 original proposal,for the Williams Act

wouﬁd hayé;requrre v this .to befdone 20‘daysvin adyance in,.
cash’bids. The S.E.C. recommended, instead;"that,the
‘offerlng,materlal be filed with the Commission five days in-
advance on a confldentlal ba51s, so as toiprovide for a,legal-
rev1ew w1thout glVlng a hostlle management an unfairi K‘
advantage.§§ The Klmber Commlttee recommended agalnst E \\gs
mandatory prlor notlflcatlon of the offeree companychgth oni
the ba51s that it would hinder the success, of bldS 1n some
,instances;fandbthat in str;ct_legal*theory an_offer to~buy
'Shares does’ not concernfthe company in mhich.the'shares are .

b . . o '
held'becausevthey are the personal property of the

vshareholders.sj -

It should be noted that the Kimber Committee
_recommended that anyone should have access to-a shareholders

list on seven days notlce.68v Thls was 1n keeplng w1th



the philosophy that take-over bids in themselves were'neither
good nor bad®? and the subsequent enactmeht of thls
recommendatlon,70 coupled with the right of w1thdrawal for
/

the flrst seven days, provide a. con51derable perlod of tlme .

A

for dlrectors of the offeree company “to prepare a response to

a b1d. ‘N

-~y

(b) Directors' Circular .

T
N e

Some of the information reqhired‘in'a take-ovpkr bid

c1rcularrcould be more sultably furnlshed by the difectors

: ™~
of the offeree company, but the shareholders mlght never

_ Y
receive the- 1nformatlon if it were left to the dlrectors

N

diréctors’ circular'unle s~they "recommend acceptance:or
. ~ ‘\‘\

rejectlon of a bid. 71, What the quoted pﬁrase,means'is-\*a\

that an overt expres51on of an opinion w1ll requ1re a
directors' c1rcular, ‘but it is not clear whether a more or

-less covert recommendatlon or actual act1v1t1es to elther

9

"support or defend agalnst the bid requ1re a dlrectors

c1rcular, The requ1red contents of a dir ctors c1rcular

.72
are:

RN

(i) the number of securltles of the offeree company

%

owned or controlled by each dlrector and senior

N offlcer of the offeree company and any person/or

S . . . y

25,



(iii)

_{iv).

(v)

(vi)

(vii)

. accept the offer; ,

deach person or company named in (i)

company - ownlng equity shares carrying morec than ten
percent of the voting raghts attached to
outstanding-eqdity shafes of thevoffereewcompany;

" s S L

a statemént as to whether each of the pefsons or

.

companies named‘in.(i)‘has accepted or intends to

'

1

1f the offeror is a company, the number of

-~

Securltles of the offeror owned or controlled by

P

¢

e L - 6 - o
the particulars of any arrangement made or proposed
between the ‘offeror and any‘directors”or senior

'oﬁficers'of the offeree company;

|

whethe} any person or company named in (i) has gny,

‘1nterest\in\any material contract to Whlch the -
\

| \ B
offerof is a—party. e

T S ' o/ T :
a summary, if reasonably ascertainable and not

-

adequately disclosed in the take—-over bid circular,

show1ng volume and. prlce range of the offeree .

company ] shares in the precedlng six months;

particulars of any information known.to‘any'of the

£

" 26.



directors or senior officers of the offerce company
that indicate any material change in the financial
prospects of the offeree company since the last

published financial statement of the offerce

company; and

(viii) the particulars of any other material fact not

disclosed in the foregoing.

”

'In general the requirements for the contents of the

<3

,directors' circular cover the problem of insider trading. It
should bé noted, however, that while the offeror and insiders
Of the offeror must disclose both their holdings in the

shares of the offeree and their trading in such shares in the
_ . o,

the take-over bid circular there is no

.

w

éreviqus 'six months in
corresponding requirement on the insiders of the offeree
company to disclose tﬁeir trading in the securities of thHe
offerqr'in the previous éix months,,only'the totél ﬁumber of

shafes owned and controlled. -Trading in shares of the
habal . .

~offeree by the insiders of the'offeréeYWOuld, of course, have

»

to be reported pursuaht to the insider trading provisions in’

o

the 0ld 0.S.A., Part XI.

s
2

N ; ‘ . ' » ' () - )
: As with the take-over bid.circular, there is no
requirement that the directors' circular be reviewed and

approved by the Secu?ities.Commission prior to circulation

%



',yand the comments concernlng take—over c1rculars 1n thlS

'regard are- equally appllcable to dlrector s c1rculars._ é‘

*'3(ngerms"to<beQInCluded in:allgTakeQOver offers

N : . . . o'
~ L. g ¢

n}f °"_‘1Qne such prov151on was already noted under the‘d*

«
’

]tlmlngnrules, that in- all partlal blds the shares must be'f

Kl

*xtaken up’ on. a. pro—rata bas1s 1f more shares are tendered than:\*

f,fare sought and the offeror does not w1sh to take them all
up‘73; The pro—rata rule ellmlnates any motlve to rush to ;

N

’accept a take over b1d,4allow1ng ghe offeree shareholders
"_tlme to assess the avallable 1nformatlon before tenderlng. o
'Further, 1t guarantees falrness among the offeree

”"ﬁshareholders by enabllng all of them to part1c1pate 1n the
74 .;'%'v ' :

'":offer. B e *;31 ;:f‘wf'ff't,;r..' *':jhfd;‘;oi'f-f ;T‘f":“

. ) ; ":"!e.--“ L 3
Another very 1mportant term that 1s part of all

I A

“take over bldS 1s that 1f at any t1me durlng the bld the

[
0 2

cons1deratlon offered 1s 1ncreased the offeror shall pay'suchh
.1ncreased con51deratlon to each offeree whose shares are *f-h‘*
f_]taken Up.?éi The rule guarantees falrness among the offeree =
n?shareholders and by d01ng so 1nd1rectly alds the offerorlﬁ’
‘because offeree shareholders w1ll be more llkely to tender ;;% f

thelr shares 1f they know holdlng back w1ll not result in any f

Q-

e 1ncreased oons1deratlon. Avmajor problem can’ develop,

however,'ln determlnlng whether -a brdchas,expif%dfbeforélthe/:‘

| .
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o con51deratron was 1ncreased 76 %urther, the offeror could

o . : : [ :
'*av01d the appllcatlon of the rule by purcha51ng share% of "’ the,
' offeree company on the stock exchange durlng the bld,?zwx/h

‘though lt is not llkely that the market prlce would exceed

33that offered 1n the b1d ’3kfhvsa o f“d;[f B *(“ ‘j'n.'

9

4;,,Enf0rcement

Compllance w1th the requlrements of Part IX of the

‘3‘Old o. S A.,ls enforced by the last sectlon in the Part,‘

=

',sectlon 99. ThlS sectlon prov1des that it 1s an offence to

-

fall.to,comply‘ylth Part IX.; In partlcular, subsectlon 99(1)

specifies that’itviSfanhoffencegﬁcfﬁg:r
= (i); 1f the offeror falls to pay an 1ncrease 1n the' &
con51deratlon offered to all offeree shareholders 4
whose shares are taken up, or falls to make
fadequate arrangement% to have suff1c1ent funds

"vfavallable to pay the cash con31deratlon offered-f

. (ii)"if-the offeror&makes‘a?take—overvbid‘without'af
‘take50ven,bidjcircular;TOr - ,
Lo s ] i\: : EIE g R e

1
L=

’ :5(iiilv'1f the offeror malls a take—over b1d c1rcular that-“.l

. does not contaln all the prescrlbed 1nformat10n or

“ B

consents, contalns false or mlsleadlng 1nformatlon

e



'.Subsectlon 99(4) prov1des that 1t is a defence to the

or omits to state material information in a false

or misleading wan

2

The max1mum penalty on conv1ct10n for such an

, offence 1s a flne of $25 000 00 and one year 1n jall S

V;Everyone who authorlzes or acqu1esces 1n the offence 1s_also

'gullty of an offence but subject to a lesser penalty

_.mlsrepresentatlon offence 1f the truth was not known to- the

P - e w v //

':person or company charged and could not have been known\by‘
the‘exerc1se of'due d;l;genceg
Subsectrons 99(2) and (3) provide,for”similar‘

}4offences w1th respect to dlrectors‘ circulars%for‘eaCh

Jlrector of the offeree company who permlts or acqulesces in

he offence. The max1mum penalty for such dlrectors,
l‘however, is a $2 000 00 flne,;
':’ ‘l{;} J o . R ; "'Iu—. T

lf As was noted above, 1n the dlscuss1on of whether

c1rculars should be subject to rev1ew by the Comm1s31on, thehh

. . /
'fenforcement é%@y1s1ons can be cr1t1c1zed on two bases.

AR

,F1rst because there 1s ‘no: prlor approval of take over.bld

Uand dlrectors' c1rculars by tﬁe Comm1531on the fallure to

chomply w1th the statutory requ1rements may never beia :
‘dlscovered.¢:Second, the leglslatlon prov1des no statutory

ffremedy for the offeree shareholders 1t 1s supposed to

%



T

T

_protect. The offeree shareholder may well have remedles at

- common _law,78 most 1mportantly under the rule in Hedley

'iBryne & Co. Ltd. v. Heller & Parteners Ltd.,79 but a common

wflaw remedy 1s less certaln than a statutory remedy Further,

athere does not appear to be any pollcy reason why offeree
shareholders were not. afforded statutory remedles of

rec1ss1on or damages s1m11ar to those appllcable to

31.

prospectuses or the rlght to 1n]unct1ve reilef.f Indeed,‘the~‘ﬁ¢/

‘pollcy of not subjectlng c1rculars to prlor rev1ew by the
Comm1351on would seem to mandate the oppos1te.; i
”n' = o
' Another cr1t1c1sm of the enforcement prov1s1ons

that may be made)ls tha& nelther the Comm1551on nor the'

courts are granted any st ry authorlty to order the p'

5‘dlvestment of shares acqu1red 1n contraventlon of the

ﬂvtake over b1d prOV1s1ons.. Such a prov151on would act as a ”:‘
‘Jstrong deterrent,,because thbugh an: offeror mlght be w1lllng_'
:to rlsk a’ flne and an actlon for damages to acqulre and keep S

t,control of a company, he woulB be". far less W1lllng to assumedx

“that rlsk 1f he could be dlvested of control The practlcal .

problems of admlnlsterlng such a prov151on,'however, appear

“,to dlctate agalnst 1ts enactment.v



ST CHAPTER II1

=

”Problems of Dlsclosure Ralsed foﬂ’lnvestors by Bu51ness “

N THE 1971 AMENDMENTS AND THE FEDERAL LEGISLATION

~ s
[

. The next major development 1n the securltles

regulatlon of take over b1ds in Canada ‘was the Merger Report

‘In l970 Th1s Report followed closely on ‘the heels of a.

~:31n1lar Amerlcan report, the Wheat Report.gl““As the full

tltle of the Merger Reports suggests'— Report of the o

Commlttee of the Ontarlo Securltles CommlsSLOn on- the,'

Comblnatlons and Prlvate Placements - 1t was not solely

"COncerned‘W1th“take—over,blds., For 1nstance, the core of the

new. Ontarlo and Alberta securltles acts,82 the closed

@

'-system of grospectus exemptlons, is - a- dlrect result of the‘rQ

*”Merger Report 5 concern w1th the problem of secondary

a

dlstrlbutlons-‘ The Merger Report was prompted 1n part by a-

'tremendous 1ncrease in bu51ness acqulsltlons and take overs"

83

'_durlng the late l960's, v hoWever, and 1t made exten51ve
‘lrecommendatlons to change the ex1st1ng take ~over b1d |
-ileglslatlon, Part IX oﬁ the Old OVS A, These recommendatlons '
E(resulted in- changes to the take over b1d leglslatlon 1n; |

,Ontarlo in 1971 and the other unlform act prov1nces shortly

84"

;lthereafter._ ' In thlS chapter we w1ll examlne the Merger
' Report's recommendatlons, 1nsofar as they pertaln to

»»take-over»blds, and the 1971 amendments to Part IX and
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,related prov151ons of the Old 0.5, A. Then we w1ll take a

v‘brlef look at ‘the federal leglslatlon and some

.to modlfy the take—over b1d prov151ons of the Old 0. S A,

1nter—jur;sd1ctlonal problems.'

LA Recommendations of the Merger Report
&y IS SR —

' The Merger Report made 15 spec1f1c recommendatlons"

85

, 7The Merger Report con51dered and rejected the notlon of ';}115

'“;{abollshlng exempt offers. The Commlttee felt that to do- s0

‘dwould be too much of a d1s1ncent1ve for entrepreneurshlp

;They did’ have several recommendatlons w1th respect to the

“exemptlons,'however.: R '1_ e ;; Lo

Vl{v"'f7v The Merger Commlttee recommended that the prlvate}

.’agreement exemptlon from the take—over_bld prov151ons,

N ~

,subsectlon 80(b)(1) be restr1cted to 15 shareholders because

_they felt that at some p01nt the number of prlvate agreements '

fsuggest ‘an offer made to shareholders generally and thls'

m]numerlcal restrlctlon would add certalnty.» They dld con51der

;whether thlS exemptlon resulted in the falr treatment of

"mlnorlty shareholders and this: w1ll be dealt W1th 1n Chapter

V.o

7
f .

'”23.- L In llne w1th the1r recommendatlons in l., thel

‘:Merger Commlttee recommended that the second part of the

'vexempt1on 1n subsectlon 80(5)(111), for offers to shareholders
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of public.companies withnless’than lS.shareholders, be

deletedmas‘redundant.h ,-vf;5>.- y . ‘-‘bi“d;éf;ﬂﬂr,_r,ﬂ

3, The_MergefTCommittee looked at the market purchase
exemptlon in subsectlon 80(b)(11) closely. They con51dered
the Clty Code requ1rement that offers should flrst be placed :

before the dlrectors of the offeree company and the S E.C.

e o
=

*requlrement,'then new, that barred take overs through the'
market w1thout dlsclosure.86“ They recommended that anyone
whowhad acqu1red 20 percent of the equlty shares of a company
5 pursuant to" the market purchase exemptlon should be requlred
,to report that fact w1th1n three days. The acqulsltlon was ‘:' 4 :
,‘\ /_,-‘
to be t1med from the date of the trade so as “to ellmlnate any -
'.delay Further, the offeror was to report each addltlonal 'i l R
fdflve percent of the offeree company that 1t acqu1red w1th1n ‘ |
‘three days.' Such reportlng requlrements would be markedly
dlfferent than that nequlred of an 1ns1der who only had to
-ireport hls tradlng w1th1n ten days.of the end of the monthvln
v,whlch the trade took place.?7y'The‘writer surmlses that the‘
'h“reportlng requ1rement was dlrected at-creeping takeeoyer'
;.bldsylprov1d1ng 1nformatlon and hence protectlon to the‘
h_offeree shareholders. The Merger Commlttee dec1ded that to
' regulate the 1ntent1on to make a bld would be 1mp0551ble and

"they chose 1nstead only to regulate by requ1r1ng reportlng of

'iyholdlngs whlch were certaln and objectlvely dlscernable. e



: This decision, however, allowed an offeror to acqu1re up to
l? percent of an offeree company and to keep that fact secret

/
for up to 40 days. '

'4.:; y The ﬁerger Commlttee recommended, again in relatlon
to the market purchase e;emptlon, that an offeror be-'
prohiblted from reduc;ng any pro—rata purchases he mlght be
required to make pursuant to subsection 81. 7._by purcha51ng
securities 1n the market dufing the take over b1d . The

practlcal effect is that in a partial bid the offeror could

. not: reduce the minimum number of shares he would purchase

under the offer by purcha51ng on the market at a. lower pr1ce.
/

o

5._f S In a closely related recommendation, the Merger'

;'Commlttee recommended that the offeror not be permltted to

" makel. market purchases durlng\lts take over bld unless the

: offe or S.. 1ntent10n to do so. was. dlsclosed in the take over

*-bld*Cimcular. The’Merger Commlttee con31dered the S. E C.

regulation,'then new, which prohibited market purchases whilel

1

;the offeror’ s take- over b1d was outstanding. They also

con51dered the 51tuatlon 1n Britaln where market purchases
\ .
were pérmitted, 1f dlsclosed each day, only where the -

1 8 PO

;take oVer bid was for all outstandlng shares. 8. ‘The

Commlttee felt their proposals, prov1d1ng for diSClosure ‘in

.the take over bid c1rcular and once 20 percent was reached, .

' of the minimum number of sharesh

35,



wComm1551on under sectlon 59 of the Old O S. A. .and several

i

" to be.takenrup in-partial bids, would provide flekibility to

the offeror and adequate protectlon to the offeree

"gshareholders. The Merger Report p01nted out, for 1nstance,

that in a partlal b1d an offeree shareholder mlght choose to

!

sell all of his shares at the market price rather than:

}

tendering under the higher prlce-ln'the offer where only .a
. . | . - - .o

“portion.of his shares might be taken up.

6. - The Merger Report contalned one final proposal ‘with

,respect to exempt offers. It recommended that the exemptlon

‘1n subsectlon 80(b)(1v) on appllcatlon to the court should

’

1nstead be avallable on. appllcatlon to the. Comm1551on. The,
Commlttee wanted to glve the Comm1551on thls dlscretlon so as

to be con51stent w1thhhhe discretion granted to- the

other sectlonsl AR o /?

I

The Merger Commlttee s other recommendations were

concerned w1th remedles for 1nadequate or mlsleadlng

Wdlsclosure'ln take—over bld'c1rculars, certaln addltlonal

<

1nformatlon that they felt should be in take ~over bid or

<d1rectors c1rculars ‘and terms in regard to tlmlng and taklng

\
up shares that they con51dered should be" mandatory

-

7. -7f' The Merger Report rev1ewed the Klmber Commlttee S

v pollcy dec151on not to have take ~-over bld c1rcu1ars rev1ewed

\

36.
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by the Commission priorvto distribution .to the offeree
shareholders;whether or not the transaction involved issuing
securities; ThegMergeerommittee concluded_that take-over
bid circulars had usually been-responsibly and accurately
‘prepared but to ensure compllance w1th the statutory |
requlrements they felt that the take -over bid c1rcular should
‘be treated exactly as a proSpectus except 1nsofar as a. |
:prospectus required pre—clearance'by the Commission. The
Merger Committee recomnended thatfthe take—over bid'Circular
be approved by the‘directorsy signed and certified in“the

89 ,‘ s /
same manner as a: prospectus '-and accompanied by a/

certlfled copy of the resolutlon of the board of the offeror t

approv1ng its £iling and dlstrlbutlon,
o » . o

The reader w1ll recall that one of the cr1t1c1sms
of the orlglnal takelover‘bld prov1510ns in the 01ld O S.A.

IS

'concernlng take—over ‘bid clrculars was that whlle 1t was. an
offence to breach the statutory requlrements concernlng the

>01rcular, the statute dld not 1mpose any c1v1l llablllty on

theiofferor nor ‘did it grant the offeree shareholders a right R

&‘

tovrecision‘or withdrawal_gor‘breach'of the statutory
requirements.,iThe Merger Committée'reconmended that the
jfofferee shareholder have a rlght to recision 1f the take-over.
~ bid c1rcularﬁmade elther an untrue statement of a materlal
fact or omltted to state a materlal fact in a mlsleadlng

way.gﬁ0 Further, the Merger Committee recommended that the

directors of the offeror be liable for any materlal false

37.



statemeht contained in a take-over bid circular coupled with
the same defenses available were the take-over bid circular a
91 ' ' | '
. prospectus.
. . . . . ) i

8. © . The Merger Committee recommended that if the
minority shareholderS'could apply to the courts for orders

requiring their -shares to be purchased92 or‘where the

majority shareholder could compulsorily acquire the~minority‘

shareholders shares, that these rights be clearly set out in

the take- over bid c1rcular and that the offeror should adv1se
“the offeree if he 1ntends to exerclse the right to acqulrev
COmpulsorily the minoritv shares,93 Sophisticated
shareholders would probably not beneflt from such
1nformat10n, but 1t might be of some value to unsophlstl—‘
cated shareholders and 1t is in keeplng w1th the phllosophy
of the take over b1d prov151ons to protect shareholders

through dlsclosure.

The Merger‘Report considered and rejected’requirihg,

" the offeror to dlsclose hlS purpose or bu51ness 1ntentlon in
~attempt1ng the take—over. The Commlttee felt that the

'beneflt to offeree shareholders would be questlonable ang,
Q

based on their analy51s of the Amerlcan experlence, that the

disclosure might be misleadlng because the results of

take-overs were rarely those intended..
@ Lo - B

9. The Merger Committee considered whether the

(o
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identlty of the offeror in‘a.cash take-over'bid-should be
disclosed.;.They came up with the compromise recommendation
hthathwhere the bid was for all the outstanding shares there
should be no change, but that lf the bid was for less than

all the outstandlng—shares the 1dent1ty of the offeror should

|

be disclosed. = They felt the offeree shareholders were

7

‘ entltled to know the 1dent1ty of the offeror w1th whom they -

would be associated w1th as shareholders if. they tendered and

not all thelr shares were taken up. The same reasonlng would_'

€
\.\-f

apply to an offeree shareholder who dld not tender in ‘a bid.

for all outstandlng shares, but the'Merger Commlttee 1gnored .

this.

10; ; The Merger Commlttee con51dered and rejected maklng
directors' 01rculars mandatory. They also considered the
‘closely related matter of what comments short of a dlrectors'
-c1rcular recommendlng acceptance or rejectlon of an offer
were proper; They recommended that a senlor~off1cer of the
,offeree company should be permitted to communlcate with the
offeree shareholders 1nd1cat1ng that the offer is under study
by the ‘board of dlrectors of the offeree company, that a
dlrectors‘ c1rcula} would be forthcomlng and suggestlng the
offeree Sharegolders,defer dep051t;ng thelr shares until the‘
directors'vcfrcular‘arriqed; S e | .

-

11. . Submissions were made to the Merger Committee'thatj

39.
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directors' circulars shotld set out a breakdown as to how
each director’voted‘in deciding%whether to recommend
~adcceptance or rejection of the bid and what each director's
particular interests were.: The Committee did not adopt-this
p_approach but they felt that any of the directors should be
free "to recommend the acceptance or rejectlon of an offer
even if the board 1tself was unW1lllng to act. They
‘recommended that any dlrector of the offeree company who
wanted to make an 1ndependent recommendatlon should do so in -

the form of a c1rcular settlng out hlS reasons for d01ng so,

_,4« —a

his tradlng Ln Ehe offeree company S securltles, the details
of any prlvate agreement for the sale of such shares and any
understandlng'&s?to hls‘future employment and-perqulsltes

B

| :should the take-over succeed.

12. The Merger'Committee acknowledged that a take-over
'bld ‘is frequently amended in the face of 'a competlng offer.
Because such a change in the offer 1s wholly in control of

the offeror and even though all offeree shareholders

,vdep051t1ng will get any 1ncrease in con51deratlon that 1s

offered, the Committee felt the change 1n the offer was a
suff1c1ent change in c:rcumstances that the offeree
shareholders shouldébe protected-by having a right tol
_Withdraw deposited shares.-'The:Committee recommended. that

any change in the terms of an offer, except the exten51on of

tlme for acceptance, should glve the offeree shareholders a
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further seven days from the date of the change to withdraw

‘their shares. - The recommendation can probably be justified

on basic &tontract principles in that any material change in
an offer constitutes a new offer. Consequently, a tendering

under the old offer, where the purchase was not yet

concluded, did‘not effect a binding contract. As a practical

matter the recommendation seems to be directed at getting the

best possible deal for the offeree’shaQEholder by making

competltlve blddlng for hlS shares poss1ble. Otherwise a
i t-,
competltlﬂ bldder mlght never enter the fray, know1ng that

the nﬁm‘

makes thef\mﬁr

,impossible.

13. . The original take-—over bid provisions-Were

.criticiZed because an offer for all the shares of a certain

class was not governed by :the timing requirements applicable

>

to a ﬁartial bid'even'th0ugh there may have been several

classes of equity shares in the offeree company. The Merger

o

Commlttee recommended, therefore, that an offer for less than
all the voting shares of all classes should be subject to- the
special timing rules applicable'to partial bids. They

spec1f1cally rejected the idea that the offer should be made

pro-rata across classes of equ1ty shares as being too

restrlctlve on the offeror.

J

-

A

i ~



*14.g o ThefMerger Committee.was concerned*that'theVEailure
Qto 1mp05e any restrlctlon on when the offeror must take up’

‘and pay for shares tend red under bldS for alt the shareS'7

l

“was,_wheh coupled w1th the rlght of w1thdrawal for only thegr

'flrst seven days, a potentlal area of abuse..\dfferors could

»¢keep offeree shareholders locked in 1ndef1n1tely w1th only a

';condltlonal commltment on thelr\pnrt. ‘The " Commlttee

By

k.COn51dered recommendlng that the ocZf=zree snarehold@r be free ,[

:to w1thd£gw hlS shares 1f they ‘haé not oeen ‘taken up and pald
;for w1th1n 35 days.; They opted 1nstead for a recormendatlon
'fthat at the end of 35 days the offeror be forced to elther'T
pabandon hls offer or purchase all the Shurﬁ” tendered to

u,

fdate,r The practlcal effect is .that even 1f an’ offer 1s

*vcondltlonal on acqulrlng 90 percent, the'offeror is” 901ng’to' ‘

'have to welgh hlS charces at the end of 35 days. ilf the-

offeror goes ahead and takes up the tendered sharesflt takes

" N

'jthe rlsk that 1t may make an enormous expendlture but not

‘2

achleve the de51red degree of control Whlle Ehls prov1des

@

jexcellent protectlon for offeree shareholders, 1t may

.-

[

-d;scourage certaln take over blds.~ The Merger Report dld hot

h~appear to con51der thls and 51mply stated.94

‘f‘"When the’ offer for all has some - condltlon
attached, on all the sh es being ‘tendered
~. there appears to. bewﬁo ason: for. permlttlng
'@"the offeror's ob11§ tlon to take up and pay, -
‘. for the shares to extend for any longer period . ¥
‘Jthan that permltted for a partlal offer.,~‘; :

‘\
i

SRS
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QlS; ol The ﬁ;nal recommendatlon of the Merger Report on

take- over blds concerns the condltlons that could be attached
Lto sch blds.* The Merger Commlttee was prlmarlly concerned
'w1th the 1nclu51on of what are kriown as'"market out" clauses ‘[f

©

hln take over b1d offers.v Such clauses are 1ncluded in-

o s

"underwrltlng agreements.” They allowed the offeror to baFk
out of the commltment to take up and pay for tendered shares
r:f just before the offeror was supposed to: do so under the
'terms of the offer, 1t was no longer a good bu51ness rlsk 1n‘
',the offeror s subjectlve oplnlon.‘ The*Merger Commlttee |
'recommended that such escape clauses be prohlblted ‘on the
fgrounds that the offeree shareholder'ls commltted once hls
‘shares are tendered and the perlod of w1thdrawal has ruﬁ andz
’hthe offeror ought ‘to be 51mllarly comm1tted subject to h1s~’3-
‘share objectlve belng achleved Prohlbltlng all condltlonsv
but the achlevement of a certaln share objectlve WOuld glve
A .

_,offeree shareholders more protectlon than vendors 1n prlvate

[}

agreements, where the sale mlght be subject, for 1nstance, to ;
the conflématlon of the value of 1nventory and accounts

‘»recelvable by an 1ndependent audltor.'L

/
s

B. AmendmentspReSulting;frOm‘the”Merger?Report"Qa‘p;: S l’;' e

y K A . 2y . R vl

As noted earller,'the take over bld provlslons 1nu

K

'the Old O S A., and Xhe securltles le'lslatlon 1: ”‘?

i ] i L )
. : . m]‘ .
/unlform act prov1nces, were amended shortkygwgber the release 1*1'

; : fe el ’ ) RN -
o : : S : S ..
v . ) ’ . ) . L S S
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.of the Merger Report almost exactly as recommended in the
: Report. The changes were 1ncorporated on a. plecemeal ba31s

rather\than rewr1t1ng the prov151ons entlrely,_but they

/

respresented a trend toward 1ncrea51ng regulatlon of"
take over blds. We - w1ll examlne the changes to the Old
O S A., the changes made 1n Alberta and the other unlform act

prOV1nces begng v1rtually 1dent1cal.95 R ,1;-1 R ,<,v:.'_ R

1. Exemptjoffer'e'

“The deflnltlon of “exempt offerw 1n subsectlon

81(b) was changed as-. recommended by ‘the Merger Report

: (a)' R The prlvate agreement exemptlon was restrlcted to a.f»w

prlvate agreement w1th less than 15 shareholders.

3

o (b) .'7‘ The market purchase exemptlon was restrlcted by the

requlrement that purchases under the exemptlon were to be g‘ ey p &
s s l ' ’
reported in accordance w1th an addltlon to" the 1n51der

r,trad;ng prov151ons, sectlon llOa, whlch prov1ded as

e

recbmmended that-"'

o
z

',‘(i)-‘where an, offeror acqulres more than 20 percent of

the votlng rlghts attached to outstandlng equlty
'shares, throu@@ﬁ}he fac111t1es of a st0ck exchange\l

,or 1n the: over—the counter market, 1t shall make a

bl



special insider trading report of this fact within

.three days; and’

‘(ii)_'the offeror shall file addltlonal reports w1th ‘the

Comm1551on w1th the acqu151tlon through a stock

"“ﬁxchange or 1n the over ~the- counter market of each

& dltlonal 5 percent.;-

.
K

A further related addltlon was made to the 1n51der tradlng
fprov151ons, subsectlon 109( )(c), to ensure that the three

day reportlng requ1rement 1n sectlon llOa was. not stretched

1nto elght days._ ThlS was accompilshed by pf? 1ng 1n the

‘subsectlon that ownershlp shall be: deemed to pass, for the -

:llmlted purpose of the reportlng requlrement, at such t1me as;

-an offer to sell 1s accepted by the purchaser or: hlS agent orfu

o

;an offer to buy 1s accepted by the vendor or hlS agent.

v
-~

'(c)'v_v' The prlvate company exemptlon wa's: amended by

deletlng any reference to publlc companles.?

1

'J-fd) _rbf The court order exemption was changed to providel
, g , = , e

that the7commission‘couid ordervan exemption. . " >

‘a 2. vTermszpplicable'tofall Offers’ SRR

(a) . Subsection 82.3. of ‘the Old 0.S.A. was amended by
BRI : el e S

45,



prov1d1ng that where the terms of ‘a take—over bid are varled
_’before the explratlon thereof that offeree shareholders have
- an addltlonal seven days from the recelpt of the varled offer

w1th1n whlch to w1thdraw shares dep081ted pursuant to the

‘ bld . . S ) /‘. “l,’

'(b) . v\l Subsectlons 82. 4l, 5., G.fand‘l. of the Old O S.A.
f_were amended to prov1de that the spec1al partlal bld rules V
applled whenever the offer was.for less than all the equltyfl

i

4shares of the offeree comp%ny,vrather than all the equlty

sharesbof_a class. The partlal bld rules are:

’x;
.])/

‘t(ﬁ)ﬂ that tendered SVa%es not be taken up and pald for“

‘untll a mlnlmum of 21 days had explred

Rl

S(ii) that the max1mum t1me w1th1n whlch shares may b

depos1ted shall nbt eXCeed 35 days, fi

7

'nliii) 'that, prov1ded c ndltlons are met or walved,

dep051ted shares shall be taken up and pald fori“

‘within 14 days of the last day w1th1n whlch shares:-

‘y could: be dep051 ed 'and .

(iv)gbthat 1f more sh%res are tendered than the offeror -
tlS bound. . or w1 llng to take up, that they shall be y‘

Ve taken up-pro—ratar/ -



47.

(e) . Several additional subsections were added,to
dsection 82, 8,},9;, 10. and 1l.: |
tif. subsectioan.iprovides.that if,the“;aws apbiidable  - (
‘wl . L to-the offeree~company prouide for”a right ij.
'nappralsal or acqu1s1tlon that the offeree'
shareholders be adv1sed of the1r rlghts of -
appralsal and whether the offeror 1ntends
":exerc151ng any rlght of acqulsltlon it mlght have,

~

P

(ii)_isubsectlon 9. prov1des that 1f the offeror 1ntends
| .dto purchase shares 1n the market durlng the b1d hlSv
1ntentlon shall be set out “in the take -over bld
_c1rcular and prohlblts ‘the offeror from reduc1ng

“lthe number of ‘shares he 1s bound to take up under |

the terms of a partlal offer by such purchases,,s

b(iii)v’subseCtion i0. provides that‘only.tuo conditions;
B “are: perm1ss1ble in take- over b1d offers. -FirSt, :-
the rlght to w1thdraw the offer if the requlred
5number°of shares are not tendered and; second, the
'mirlght to w1thdraw where the actlon of the board of’
i
'dlrectors of the offeree company subsequent to the'
: date of the offer materlally changes the

undertaklngs,'assets or capltal of the offereei

'vcompany; and



Eliy)A'subsect}on ll. prov1des that in an offer for all
~ the equity shares of the offeree company the: offer
Ashall take up and,pay for all”shares tendered at
the end of é5fdaysqoraabandonhthe offer. |

t

hS

'3, ‘Take-Over Bid and ‘Directors' Circulars’

(a)":‘h'fSectlon 87 of the Old\O S.A wwas”amended'tO'rn},;»
expllc1tly allow the board of dlrectors of the offeree !
fcompany, 1f they were conslderlng sendlng a dlrectors' .
yc1rcular, to adv1se the offeree shareholders both of this.
*fact and not to tender their shares untll they heard further
from the dlrectors.‘ The sectlon then prov1des that 1f such
adv1ce was glven to.the offeree shareholders the dlrectors
must.sehd a diféctors! C1rcular at least seven days ‘prior. ‘to
othe expiry;offtheroffer. 'Sectlon 88 was further'amended,‘as
recommendedtin the’Merger.RePort,'to:brovide,that an"' |

1nd1v1dual dlrector or offlcer of the offeree'company could

recommend to offeree shareholders that'they’accept or’reject‘

D
the bfd : If the dlrector or offlcer chose to do so he must

send a c1rcular to each offeree shareholder contalnlng thei’

1.

»1nformatlon relafxng to hls holdlngs and 1nterests that would s

'be,requlredvof - dlrectors were a dlrectors' c1rcular sent.

b

-(b); 1 _ The prov151ons relatlng to approval of a take over

bid- c1rcular by the dlrectors of the offeror and to approval

48.



of a. dlrectors 01rcular by the dlrectors of the offeree . fg
‘company —-sectlon 89 of the Old O S. A.‘f and requ1r1ng the”v
1nclu51on of a statement to that effect 1n the. take over bid
‘or dlrectors c1rcular-— section 93 andhsectlon 99, | o
respectlvely - were amended as follows. o .
(1) By the addlt%on of sectlon 89a Wthh prov1des that
| 'a take over b1d 01rcular shall contaln a; : -

: &

‘certlflcate, 51gned on- behalf of the board of

dlrectors of the offeror, that the c1rcular S
'-constltutes a full, true and plaln dlsclosure of

rall materlal facts as requlred by Part IX of the

Cold 0.5.A.

51&i) By amendlng sectlon 99 ‘to prov1de for the 1nclu51onl
of a s;mllar certlflcate in a dlrectors 01rculara
{»' or in a c1rcular sent by an 1nd1v1dual dlrector or
vofflcer under the new’ sectlon 87 referred to in
3(a) above. : |
.
(c) One further mlnor change that was made in the
,requlred contents of a take over bld 01rcular 1n accordance‘
with the Merger Report‘s recommendatlons was. to amend sectlon
92 of the Old O S.A. to rZﬁulre the dlsclosure of the
'offeror s 1dent1ty in bldS for less than all the’ outstandlng

1

shares of the offeree company. ¢

49. .




4. Right of Recision

‘One of the most significant recommendations'in'the‘
Merger Report 1nlregard to take—over bids was that offeree |
:shareholders should haVe a right of recision and that the
'dlrectors of the offeror should be c1v1ly ‘liable for a
"misrepresentation in a-take-over bld circular. " A new: sectionjf‘
_ lOQa'Qas'added‘to Part IXias.a resultvof this 4

recommendation. The section provides:

(a) B That an offeree shareholder who sells his shares
“pursuant to a. take over bld has a right to resc1nd the sale_
if the take over bid c1rcular contains an untrue statement of
a material taot or omits to state a materlal fact in a
misleading way,A | |

(b) lt‘A limitation period‘of 90 days.from:the date7o£ the
sale or receipt of'the oircular,~nhi¢hever is later}v |

. .

(cfb, ~Defenses. to the'right of recision, namely:’

(i) if the untruth was unknown or in:the exeroise‘of
.reasonable diligence could not have been known' to

<

“‘the offeror; or

'(ii)"if the offeree shareholder knew of the untruth at

. the time he tendered hls securlties.



'..‘ ) ' . %
(d) “The right.of recision is in addition to-and without
'derogation from any other right the offereée shareholder may
have ‘at law; and

(e) Every take-over bid c1rcular shall contaln thef’

statement of the rlght of recision prov1ded by thlS sectlon«

U

Further,lsectlon l4lc was added to‘prov1de for
vc1v1l llablllty of dlrectors in exactly 51mllar terms to that
Almposed on dlrectors of an issuer for mxsleadlng statements
in . a prospectus.96v The sectlon prov1des that every person y
or company to whom a take-over bld or dlrectors c1rcular was
sent shall be deemed to have relled upon the statements made

\ .
in the circular and, if'a,materlal false statement 13‘
;contalned in a-circular, all dlrectors of the company
authorlzlng the c1rcular at the- tlme 1t was signed shall be
liable tOvpay‘compenSatlon to.all offeree shareholders who

suffer any loss .as a result of the material false statement.

P L

'C. ' The Federal Legislation and Inter-Jurisdictional Conflict

\
. ' o ' ‘\\

Before proceedlng on to Chapter Y and a
‘_descrlptlon and analy51s of the changes made .in the take—over

bid leglslatlon by the new generatlon of securities

'

fleglslatlon whlch became effectlve in’ Ontarlo ‘and Alberta in

.1979 and 1982,vrespect1vely, 1t is 1mportant to describe

-

developments on the federal level.

)



As noted»in_Chapter 11, the take-over bid

. 4
‘legislation in Part IX of -the 0ld 0.S.A. was a model for
vamendments'to the. Canada Corporations'Act.in 197197 as a

: resultvof'the Dickerson Report recommendation concerndng
take—oter bids.'98 The introduction of take-over bid
prov151ons in l9fl was done quickly as a stop gap measure,
for it was not untll December 15, 1975 that the Canada

Bu51ness Corporatlons Act99.was proclalmed in forwe.  The

"1971 amendments concernlng take- over bldS were brought .

, forward with minor changes in sectlons 187 through 198 of the

C.B.C.A.

. The federal prov131ons are, very 31m11ar to the

Ontario leglslatlon by design. The chkerson Report decided

1,to re51st ‘the temptatlon to make major modlflcatlons in the

Ontarlo law for the sake of unlformlty.l‘00 ThlS was before

the l97L amendments to Part IX. of the 0l1d 0.S.A. and they
indicated that otherwise they: would have adopted most of the

;'recommendatlons made by the Merger Report.

-There are three differences worthvnoting between

. the federal leglslatlon and the uniform act prov131ons.,

Flrst, the threshold level of ownershlp that triggers the

‘appllcatlon of the leguslatlon was reduced from 20 percent to
101

ten percent. : The chkerson Report thought thlS was a

reasonable compromlse between the 20 percent threshold level.

|

\\
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under Ontario law and the much more stringent Anerican

legislation at this time.which required take-over %id
: oo ‘ 5
circular type disclosure and special insider reports whenever

five percent of an.offeree company was acqhired.loj

N

Second, the federal legislation allows an

v

1nterested person to seek a restraining order to block a b1d

where a'take—dver bid circular or a directors' c1rcular is

¢

miéieading.lOB:-Interested'person‘is defined to «include an

oﬁferee shareholder, the offeree company, the offetor and a

_rival'offeror.104, The Dicke: :nn Reporﬁ/felt that this was .
a more effective remedy thar a large penaltyj because it

I Y

Fg, were no

3

would be - avallable to block a bid even where t

’grounds to justlfy an 1njunctlon order at commor 1aw.lOS

Al

LI

Third, the definition of "take-over. bid" in:section

187 of the C.B.C.A., thOQghfnot the detinition in the.C.C.A.,
was designed to cover an'offer;by an iesuervto‘repﬁrohase:its
own- shares., ConseQuentiy; ali the rulee on'timing} -
disdloeure and mandatory ‘terms appllcable to take—over bids

are applicable to issuer bldS under the federal leglslatlon.

Much more 51gn1f1cant than the actual dlfgerences

in the federal and prov1nc1al leglslatlon, however,,1s what

53.
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it portends in two importapt areas: the overlap between
corporate law and securities la&f'and the possibility of
conflict between the feoeral legislation and provincial
Legislation;
2
There is of course no feoeraltsecurities law per
se, though there have‘Been\p;oposals to merge the prov1nc1al
securities commissions into some type of national
agency.lo6 The C.B.C. A., and_ prov1nc1al corporate
. ’ \
statutes, contaln numerous prov151ons concerning
prospectuses, insider trading, dlsclosure and take -over b1d5\~
however,,whlch one mlght expect to find in securltles

legislatlon. One major dlfference would appear to be that

the cofporate statutes use as their- jurlsdlctlonal nexus the

statute under



as defined 1;‘that att, and additionally with the Ontario
;ecurltleﬁ legislation if the offer is oxtend;d to Ontarlo
shareholders (which is required under the C.B.C.A.) and if '
the 20:percent threshold test is met. If the same company
were incorporated in New Brunswick only the. Ontario
legislation would have to be complieg with. |

It is 1nterest1ng to note in. this regard ‘that while
the deflnltlon of take -over bid is deflned with a
geographical limitation,llo the private agreement exemptien
has ﬂo such limitation.lll Consequently, it might be
‘arqued that se long as private agreements are made with only

*14 shareholders in, each of Ontario and the uniform\acti
, it

prbvinces the take-over bid is exempt. This argument;

.based on thek"reasonably clear authority" 112 of Hretckha

. Vv. A.G. of Br;tlsh Columbla where Justice Martland
113

stated:

"The order is not before us, but in-

any event, like any other order of the
Commission it would have application

only in the Province of British Columbia."

~
<

The more practical &iew;vhowever, is that although the
persons to be protected are deflnltely limited to those with “

Ontario‘addresses, the crlterla for dec1d1ng whether the

~exemption is met or exhausted are not,SO»restrlcted 114 - '

" On the issue of whether provincial securities

legislation applies to'federally,incorporated companies,

*»

'



’,Lymburn v, n313§5g115_is authoritylfor‘the prOposi#ion that

federally 1ncorporated companles are bound. In'tﬁht'case the

1ssue was whether The Alberta Securlty Frauds Preventlon Act,,

1930ll was ultra V1res in purportlng to regUlate certain

A

federally lncorporated companles. The PerY COunGll found

'that the 1eg1slat10n was not ultra ‘vires. 1nsofar as federally1

<@ =

: 1ncorporated companles were concerned because lt d1d not

e

h;preclude them from selllng thelr shares unless they were

&%

regxstered - they could sell through reglstered brokers —.but

>tmerely Subjected them to Competent prOVlSlonS applylng to all'

. 4

fpersons tradlng 1n securltles and was thus w1thln the

_ prov1nc1a1 power to leglslate w1th respect to ‘property and

/\

civil rights'.

-‘LL“'T. An 1mportant 1ssue that has not YEt been flnallY -

1
resolved ‘is whether the prov151ons ‘in. the federal cotporate

statute are paramount to. 1dent1cal prov151ons ln the varlOUS

‘_provlnclal securltles‘statutes. ‘ThlS 1s the lssue 1n the ”'

: case;of;Multiple.Access'Ltd. Ve McCutcheon o

o
<

e The case arose from ‘a take—over Situation.‘fThe' ’

'.defendant Mcrutcheon was pre51dent of Multlple Access Ltd-r_af'

‘company 1ncorporated under the Canada Corporatlons Act.

‘McCutcheon bought large quantltles of shares in Multlple

a

ACCESS on March lO 1972 for under /$2 00 a Share~. : McCutCheOn

.....
o

S



| /

b
multaneohsly,vMUltlple Access

1n51der reportlng prov1?$ons in both the Canada Corporatlons

f_,uy the assets of Canadian Marconl 4

lelted and the offer was. accepted on March 21, 1972 _The\

bvvalue of Multlple Access shares rose to ‘$7. 00 by mld May. l972

and $lO 00 by November 1972. Efforts were made by certaln ';gff.-

shareholders to have Multlple Access brlng an actlon agalnst

McCutcheon under sectlon ll3 .Of the Old 0.S. A to recover the

57..

/"dlrect bene%lt or advantage" galned by McCutcheon in hlS use o

of the "spec1f1c conf1dent1al 1nformatlon “the knowledge

’f that the offer to CanadlaJ Marconl was gOlng to be: made.

\
Multlple AcceSS falled to commence the aCtlon and the

{

4aggr1eved shareholders obtalned a’ court order under sectlon

‘tll4 of Fhe Old O S. A. reuulrlng the Ontarlo Securltles

Comm1SS1on to commence

-.agalnst McCutcheon. M‘Cutcheon ralsed the constltutlonal

'jiSSUefln hlS defence, élalmlng that sectlon 100 5 of the

.

f\Caﬁadé orporatlons Act dld not prov1de any authorlty for the

'Commisslonvto.commenc the actlon."

_ Act are v1rtually 1dent1cal to sectlons 113 and ll4 of . the‘k\'j»

“wfor contlnue the actlon, not a prov1nc1al securltle

, app01nt the Dlrector»of the Corporatlons Branch toLcommence

o . . I

Sections 100.4 and-lOOTS'of the'CanadafCOrporations’ /

|

Old O S A.‘except that sectlon 100 5 authorlzes the court to»‘Jﬂf

n‘j ke 5
‘ Sk
CommlSSIOn. The Ontarlo ngh Court found that both statutesr

t_»:r_ o
i’}z"

.

;-’}‘"‘v""}'-‘.‘ |
ARG

n actlon on behalf of Multlple Access



'were 1ntra vires thelerespectlve leglslatures and that the
prov1nc1al leglslatlon was not rendered 1noperat1ve under the‘l
paramountcy doctrlne because the prcv151ons were not

erepugnant in the %ense of 1ncompat1b111ty or 1nab111ty to

[

-stand together.n The lssue had not been ralsed before and the
118 ’ ' |

L e
Gy

court stated

"It may be noted that the combined effect
“of the federal and prov1nc1al~compan1es
ilenglatlon is to create a large number N
.of systems of corporate law and a S
-correspondlng proliferation of administration
which operate concurrently with resulting - -~ |
detriment to ‘legislative-and administrative e
eCOnomy,vbut I am not aware that this has -

given rise to 3ud1c1al questions as to its
dacceptablllty under. the scheme of ‘the Brltlsh
North America Act,.1867 S ‘ :

' 119 .
The Ontarlo Bu51ness Corporatlons Act contalned 51mllar

o

1n51der llablllty prov151ons as well, but.’ they only applled

'.tO"COmpanles 1ncorp0%§%ed under that leglslatlon, and the Old

'0 S« A. spec1f1cally GXCepted such companles from certaln

“aspects. of 1ts operatlon such as the 1n51der tradlng

; 120, ' :
‘provisions. * The 1n31der tradlng prOV1slons have now

' 121
been removed rom the Ontarlo Bu51ness Corporatlons Act

undex the Alberta Bu51neSS Corporatlons Act tO"'

"non dlstrlbutlng compam_es”l22 whlch companles are not i

covered by t‘e New A.s. A.123 A

- and only appl_

"

g

e



McCutcheon appealed the dec151on upholdlng the

Ontario legislation to the Ontarlo D1v151onal Court which"
'found that the prov151ons of the Canada Corporatlons Act and
.the Old 0. S A. could not llve together because both looked to
theusame dlrect beneflt or advantage, and would permlt 1t,to
.'be recovered'twicet ?The court keyed in on the fact that |
kthere were no supplemental pr0v151ons Whlch for example,'
fexempted the operatlon of one: statute 1f the other were |

invoked. Multlple Access appealed to the Ontarlo Court of
'Appeal, whlch dlsmlssed the appeal,»and then to the Supreme
Court of Canada whlch has not yet rendered a dec1s1on. '1ftv
‘the Supreme Court were to uphold the Dlvrglonal Court s o
;rullng the practlcal effect mlght be to emasculate the power
’of prov1nc1al securltles comm1531ons to enforce prov151ons
fslmllar or 1dent1cal to those found in the C B. C A. Slnce
nthe take over bld prov151ons 1n the C.B. C A.; sectlons l87
’through 198, are very 51mllar to those found 1n the t[‘ i

.prOV1nc1al leglslatlon, thlS could have 1mportant

2

‘consequences for the securltles regulatlon of take~over bldS»”

.for federally 1ncorporated companles.h‘f

¥ N . o . B . I . B N

An 1nterest1ng development in the same area o
- ' ’ 3 w&:‘(‘ . T ’
lconcerns themunsuccessful take—over bld by Campeau:«

rj

b"Corporatlon for Royal Trustco 1n 1980 vThe.OntarLo,f};“'

Securltles Comm1851on conducted a hearlng‘to determlne :
T

' whether the dlrectorsuof Royal Trustco had adhered to the'5=
lrequlrements of the New O S AL 1n defendlng Royal Trust00v‘

\\ <)
N
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from the bld The Ontario7Securities Commission found ‘some

ev1dence/of 1mpropr1ety124bin thefbehaviour of two

[

1

'dlrectors, Royal Trustco chalrman Kenneth Whlte and pre51dent

dunder appealh

John Scholes,‘and suspended thelr tradlng pr1v1leges for a

brlef perlod by way of a sanctlon.l2 ’Thls’suspen51on.1s'

L
v
0}

’The*federal authorities‘afso entered.the'_f,“

DU S

i3 controversy, however, by taklng two Steps under the C. B. C A

[3

First, the- Dlrector of the Corporatlons Branch 1ssued ‘an

o

,inveStigatiﬁ' order of Royal Trustco under Part XVIII of the

| small Royal Trustco‘shareholders.

.

C B. C A ‘This order was quashed by the Ontarlo Supreme Court
12% '

':and the D1rector is appeallng thlS rullng.,/; Second, the

Dlrector of the Corporatlons Branch has applled to the e

:

Supreme Court of Ontarlo to commence a derlvatlve actlon
under Part XIX of the C. B C A on behalf of Royal Trustco on-
the grounds that the fallure of the Royal Trustco dlrectois |

3
to fully dlsclose thelr plans was unfalrly prejud1c1ai to. the
127 '

!
o
/

A development such as this hlghllghts the overlap

between the C B. C A.‘and prov1nc1al securltles reguIatlon and_'

: in the controver51al area of contested take over b1ds 1t 1s

‘

bound to be a contlnulhg trend It 1s 1nterest1ng to

:speculate as to whdt mlght happen if both the D1rector of the

Corporatlons Branch and . the Ontarlo Securltles Comm1551on

60.



' took,steps simulﬁaneously to_enforée their virfuélly

jdentical take-over legislation. It is possible that some ' %"

,aSpegts‘of>the provincial legislation might be found not to f?

- apply to federally incotporated companies.

61' !



CHAPTER Iv

~THE TAKE -OVER BID PROVISIONS OF THE NEW SECURITIES ACTS

i

¢

“

Take—overs of public'companies continued to’be,
‘_popular throughout the 1970's ‘and the pace 1ncreased toward

':the end of the decade.128\

The take-over bid technlque ‘was
used frequently in these take-overs and the securities
”regulatlon of take —-over blds became more 51gn1f1cant w1th thel
-1ncrease in the size and value of the offeree companles and
the sophlstlcatlon and competltlveness of the offerors.'It |
?seems an ax1om of securltles law that whenever there are‘
‘percelved abuses of the rlghtg of shareholders, partlcularlyv
small shareholders, elther through the use- of loopholes in
‘the regulatoryrscheme or because ‘cértain activities are not
c‘fegulated, the law 1s changed to correct the percelvedA |
;deficiency. Thls.lsvcertalnly true 1nsofar as take -over: brds
are concerned; The,expprlence of securltles commlsslonsyln ;
the'l970's; mostly”that o% the O.S.Ca, gave rlse tovchangesi
Ain. the regulatlon of take—over bids.' These‘changesiwere made

T

at first- by changes in the Comm1551on S, pollcy in admlnlster—,

1ng the Old»o S.A. and enforced by the dlscretlonary power of - VL

~the Commlss1on to 1mpose cease tradlng orders and deny

statutd%&/exemptlons&s Eventually there were changes in- the'

,actual leglslatlve prov151ons w1th the enact

New O § whlch was pmoclalmed 1n force,' I wWerare
129 - ' i - ; ~a L

‘concerned,

Ce



other. prov1nce to have-enac ed and proclalmed a new

,Securities act,'the New A.S.A ' Wthh was proclalmed in force
on February 1, 1982 “The Aib rta legislation is. modelled
.closely on the Ontarlo leglsl tlon, partlcularly the new
,tclosed system of prospectus e"emptlons, but there are someA
]significant differenceSfln _}e take—over bld_proylslons in
the two pieces of legislation. |
: ST (
" This chapter covers the most recent law reform

report to deal exten51vely w1th the take—over bid prov151ons,l

the 1973'H0dgson Report.l30 ”It‘then,examlnes the -

hdlfferences between the 0ld 0.S.A., as amended in 1971, with
- the New.O.S. A.,‘ldentlfylng 51gn1f1cant developments for“ |
further analy51s in Chapter V. Flnally the take- -over bid-

prov151ons in the New A.S.A. are compared ‘and contrasted w1th

,those in the New O;S.A. Q

A. The Hongon Report»

The Select Commlttee on Company Law that wrote the.‘,

e T

Hodgson Report felt that no study of mergers and

amalgamatlons of companles would be complete w1thout

rev1ew1ng the secur1t1es leglslatlon governlng take over bldS .

and'they wrote several-chapters on,the subject.



J |
They analyzed the effect of the eXenptionAfrom’the
vtake—over.bfd provisions provided for aéreements'with less
than 15 shareholders and disagreed amongst themselves whether
131 '

it shopld‘be allowed to continue. Thls will be

:discussed in the next chapter. : ' Tl 1

.The Seiect Conmittee reviéwed the impiications of
=part1al bldS and the spec1al rules governlng them,132‘ They -
vexamlned the Brltlsh p081t10n under the Clty Code whlch_
states partlal bids .are undes1rable and only permltted 1f thev

approval of the Take overs Panel is obtalned in advanc 133

e

\The Brltlsh p051tlon appears to be based on- the feellng t at
it ;s unfalr to‘the offeree.shareholders to permrt.an offeror
.to acquire effecgive cohtrol over thelenti;e'busineSS:and
assets of. the offeree‘company without_purchasing allvthe
'-shares in the offereelcompanf,'or at least o%fering to do so. -
The Select Commlttee noted that there was no prohlbltlon‘
agalnst partial bids in the United States. They d1d not
.recommend agalnst partlal blds because they felt shareholders”

were adequately protected by the rule requlrlng that

'take—over bids be made to all shareholders.: Each shareholder

hthen has the optlon of acceptlng og‘rejectlng the bid as he

sees flt.and‘any premlum for co rol is avallable to all

shareholders., - = - ° o

gy S ) = [



The Select Committee did recomménd one change in
thevspec1al rules governlng partlal blds. They'noted that
Whlle subsectLon 82.9. of the 014 O S.A. prohlblted the
offeror from reducind thelnumber of tendered shares it is
bound to take up on a pro;rata basis by making purchases_in
~the stock market during the take—over‘bid there was no.

':requlrement that such purchases. were to. be ceounted in-.

determining whether the share objectlve spec1f1ed in the

“’take—over bid offer had been achieved. They recommended that‘

‘the legislation be amended to rectify this situation.
L : '/
The Select Commlttee con51dered the nece551ty for

and contents of dlrectors c1rculars.134 It was their

f,feellng»thatlthe offereeAshareholders.were entitled to as
much information as they could get to form a reasoned

1

judgment“regardingfacceptance'or rejection'of a bid,

especially the information: whether each director or senior

efficer'has accepted or intends to accept the offer on his
oun’behalf-'and whether there'has beenfa‘change‘in the
flnanc1al p051tlon or prospects of the offeree company since
' the date of its last’ publlshed flnanc1al statement. Under

the Old 0.S.A. the shareholders would never get this

1nformat10n unless the dlrectors of the offeree'companY.
'decided to make avformal recommendation to accept or reject
the bid. The'Select Committee could see no reason why the

. receipt- of this information should be dependent'on'such a

65.
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decisiOn by the directors.. They recommended that directors'

fl

c1rculars be mandatory in all cases, but that it remain

optlonal on the part of the directors whether or ﬁbt to make

a recommendatlon.to accept or reject the offer.

—

Further, the Select Commlttee recommenged flne
l'tunlng of. subsectlon 96.2. of the 0l4 o0.S. A., whlch only
required dlsclosure of ‘whether each ‘insider 1ntended to
accept the offer'in-respect‘of any shares, so that the .
dlrectgrs c1rcular would requlre dlsclosure of the number of
shares held by each 1n51der in which acceptance is 1ntended.

They felt that there was_less chance»of mlsleadlng the

of feree sha;eholders if tHie type of disclbsure was required.

biThe Select Committee also reviewed the iSSue-Qf

condltlons permissable in a take-over bid. S135 They felt

:that the recommendatlon in the Merger Report,;and the chanées
in thevold 0.S.A. as a result, subsection 82.10., had gone
mtoo:far;A The Merger Report stated that~the‘offeree
/\sharehcléer was committed to sell his shares once - they were'
“tenaered and.thatltheIcfferor-ought.to be similariix
committed, subject to its’ share objectlve be1ng~

1
achleved. 36‘ The Select Commlttee noted that prlor to the

enactment of: subsectlon 82.10. take*over b1ds were normally

'subject to many commerc1ally reasonable condltlons, quite



apart fronmp a minimuL share'objective or a very subjective-

"market-out" clause, such as:

(i) that no changes'will take place  in the authorized
or issued capital of the offeree company during the
bid;, exeept by way of converting existing rights or

exercising options;

~A

(ii) that there have not been any material adverse

v

changes in;thevfinancial poSition of the offeree

 company since‘its'last published. financial

e

statement;

(iii) that there has been no,material'change in the

assets of the offeree company; and

C(iv) epprdval‘of the appropriate regulatory authority,
if requiredw- .

-
P .

The Select Committee.felt that such1conditions’were
'reaSQnaSle because the offeror'wae not‘simp}y making a
portﬁolio investment, but buying.effeetive'controliof a going
Lconcern_andgvitailyAinterested‘in‘the earnings,_finaneial |
position, essets and‘bgsineSS of‘the offefee,cempany.; Under
snbsection 82.10., hQ;EGer, a substantial asset of the
offeree eom?any.COUlé pe-lost or destroyed:and the offerof

would still be committed.

67.



The Select Committee

offeror" - should still be prohibited: substantlal changes in
the”pOsition of.the offeree company beyond the control of the
offeror, and in some cases beyond the control of the offeree
cohpany, should give the offeror an opportunity to w1thdraw
1ts bid. "They felt thlS‘WOuld provide a more equitable
4shar1ng of the risk of change between the offeror and offeree'
shareholders because the offeror is making a very substantlal
commitment in maklng the bid and 1f the bid is withdrawn the
offeree shareholder has only lost the rlght'to:sell his
,shares trom the date of de§OSit until they are returned.

The Select}Comnittee was.particularlykconcerned
Qlth act1v1t;es of the dlrectors of the offeree to defend

against the bld 137 They liked Rule 38 of |the City

it ——

Code138 in Brltaln whlch prohlblted the board of directors

from taking certaln actlons durlng the course of a de or
whlle one was imminent w1thout the approval of the

shareholders of the offeree company - The, actions covered by

—vn

the Rule are such thlngs as 1ssu1ng or. grantlng optlons in

1

respect of authorlzed but unlssued shares, the dlspos1tlon or -
iz : : *
acqu1s1t10n of mate%lal assets»and enterlng into contracts

otherwise than 1n tqe ordlnary course of buSLness.

s 'The'Select Committee did'not‘suggest that the
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#

0. \
e o
prov1sions of Rule 38 be inserted’ into the 0ld O.S.A., only
that appropriate legislation - prtsumably the corporate
statute - comtain such prov151ons. It is use ful to digress
here to consider the law in Canada on the authority of
directors to make material changes without the approval of

the shareholdems as a defensive measure in a take-over

battle. ‘ ' P

Thetleading Canadian case is Teck Corporation et al

139

v. Millar. .This case concerned an action by the

plaintiff ‘Teck Corporatlon to set aside an agreement between
Afton Mines Ltd. and a. subSidiary of Placer Development Ltd.
for the potential deyelopment‘of Afton's major asset, a

~ copper property near Kamloops} British Columbia. The

agreement provided for the p0551b111ty of Placer Development

#

"eventually acquiring a 30 percent equity 1nterest in Afton

to

U*Mines.' Teck. Corporation had acqulred majority voting control

of Afton Mlnes just before the Afton-Placer agreement was

‘entered. into pursuant to‘a slow, creeping take-over but they

s_dld not yet control the board of directors of Afton Mines.

N

k eck Corporation S majority control ‘'was subject to p0551ble

0 dilution as a result of the Afton Placer agreement. ’ %

Teck Corporation's action was dismissed. The court
held that‘the'shareholders had no right to ‘alter -the té%ms‘of'
. . b

& the directors' mandate to manage the company except‘by"

b -



Tamendlng the artlcles or remov1ng the dlrectors from

14 D
¢ offlce. 0 Further, the court held that the dlrectors -use’

pof thelr power to defeat those seeklng a majorlty was not

1 .

'reasonable grounds for thelr bellef 1n llght of the

l

;necessarlly for an 1mproper pUrpose so long as there were e

f reputat;on, experlence and pollc1es of: the prlnc1pals 1n Teck

o

rCorporatlon, that there would be substantlal damage to the
~companybs 1nterests. ST o L o B

’\ - : N R /,’ ’j .
i . R z i

The suggestlon of the Select Commlttee to requ1re’V

‘.

:lshareholder approval in- such a 51tuatlon would clearly

fgrequlre a change 1n the statutory standard 1mpoSed on

tcdlrectors, con51stent w1th the common law, tgjact‘honestly,
,;1n good falth and\ln the best 1nterests of the company 14%
fiRegardleSs of whether sharehjlder»approval 1s requ1red, the

[

'1Select Commlttee reconmended
ﬂvdlrectors along,the llnes referred to in Rule 38 of the Clty

‘_dee, that the offeror should be entltled to termlnate 1ts'

1

In addltlon,‘the Select Commlttee recommended that

. the offeror should be alldwed to lnsert condltlons so as to
' Vo
be" able to,wlthdraw 1ts bld 1f there was substantlal damage
S , ‘ S 5
_,to or. loss of a major asset, a @ybstantlal change in theZ

a,' ﬁ .

flnanC1al affalrs of bhe\offeree company, or the offeror

falled to obtaln any requlred approval or. perm1551on from a

"‘5 ‘ 14 . - B A ' .
regulatory;body.w FERT T R ‘,t.-_\¢’

i = o R e . 3 i
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that 1f changes are made by the?.
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wooo-

"j,yf: The Select Commlttee "had one- further concern 5

: relatlng to take -over bids. They noted that Part X of the

Old O S. A. governlng 1n51der tradlng was not broad enough to :

.&

COVer the posslble abuse of confldentlal inside" lnformatlon

<]

145 o
~in the case of take—over blds and amalgamatlons. 45 Unless_

the offeror was already an 1n51der of the offeree company

-.before ‘a take over bid, 1nelders of tﬂ% oﬁferor were not_

N of the offeree company armed w1th knowledge of ‘the terms of ‘J'

[
%

l‘i

451tuat1

9'“ _—

1n51ders of the offeree company and céﬁwdvtraﬁe in the shares

,.'

the 1mpend1ng take ‘over - bld.- Slmllarly, 1n51ders of the‘"'

By

‘ﬂofferee company mlght trade 1n shares of the offeror.‘,ln

v

AN
»,nelther 1nstance would these 1nszders have to flle 1n51der

’tradlng reports nor would any llablllty attach under the
. L
leglslatlon.‘ The Select Commlttee noted that the same
L s

Adould ex1st in an amalgamathw so: bhat an 1n31der

2%

. Lq"- -
ER

kY

of one 5f the amalgamatlng companles could trade w1th
1mpun1ty 1n the shares of another amalgamatln ompany on the

ba51s of h1s knowledge of the proposed amalgathlon ;>

i " 1 . .
Tt ; . v
Y .

The Select Commlttee recommended therefore{ that

the Old O S A, be amended by the 1nsertlon of prov151ons,'

;j51mllar to subsectlon lOO l(5) of the Canada Corporatlons‘H

Act, extendlng 1n51der llabrilby by deemlng the 1h51der§ of -
N

v N

each company to have been 1n51ders of the other‘company for‘

a’ B :
51x months prlor -to: One of the companles becomlng an 1n51der:“
A T TR S o oMb e “@ '
-ofvthelother; , '-[._ﬁ' D TR 2 L
S - R ”
v \"“}'-' : ?@) -
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“B. 'Changes‘Effected hifthe‘New 0.S.A.

Ty

The take ~over bid prov151ons of the New O ‘S. A. are ;-
;found 1n Part XIX (sectlons 88 to: 100) 146 “Part XIX
_follows the same ba51c format as Part IX of the Old O S, A.,vi“ph

_prov1d1ng protectlon for offeree shareholders oy the i '“W%%

rterms mandatory in: all b1ds.~ Part XIX. is a more sophlst1~7
*cated plece of 1eglslatlon than Part Ix of the old O S A "Itb\
is also more restrlctgwe and comprehen51ve than the old

leglslatlon,plmcludlng w1th1n 1ts amblt certaln act1v1t1es

‘that were elther spec1flcally excluded or not covered by the

'old deflnltlons;a

s
'lf},Definition of“Také;OVer Bid”and_Issuér Eidi

‘(a) Take-Over Bid

‘The flrst part of the deflnltlon, subsectlon

f88(k)(i), 1s much the same as that ln the Oli O.S.A.,Abut'

bsubsectlon 88(k)(11) goes on- to 1nclude the cceptancefof an

'offer to sell votlng securltles and . deems such acceptance to

~be an offer and the company acdéptlng to be an offeror. :Itdl

:1s not. clear from subsectlon 88(k0(11) 1f the vendor 1svu”

tdeemed to be’ an offeree as deflned 1n subsectlon~88(l)(f) e




and, therefore;‘whether he‘must be re51dent of Ontarlo for

the prov1510n to apply In any event, the practlcal effect»
is to’ allow the 0.5. C. to claim jurlsdlctlon over the sale of;
shares on the Alberta Stock Exchange by an Ontarlo |

're51dent.;47 Whether the prov181on is valld or de51rable

”in'this respectols open to ‘question.

In another change the deflnltlon now refers to “20 i

percent of the outstandlngovotlng securltles 'rather than ,'-‘

f“outstandlng equlty shares under the old deflnltlon.g Thls*
Bo :

yes the pos51b111ty, 1n a company WLth two’ classes of

)shares, of buylngrvotlng control W1thout maklng a

//‘t e;over'bid“.; The deflnltlon 1s only concerned w1th

/Votlng securltles, however, and 1t does not deal w1th the

I

problem of rlghts; warrants or converﬁmble securltles. It 1sﬁf

| theoretlcally p0551ble to acqulre suff1c1ent non votlng but
convertlble securltles so as to acqulre effectlve control
xWithout makingva';take gver bld"‘ ‘

©

(b) ISS'L’lveI»" Bridj . o P

i ThlS 1s the flrst appearance of thls term 1n
‘Ontarlo s securltles statute, but 1ssuer blds were regulated
to some extent by. the 0. S C., pursuant to Ontarlo Pollcy 3= 37

and 1ts predecessor, since. 1976._ Issuer blds are now?ﬁ

"regulated by Part XIX of the New 0. S A An 1ssuer bld has ngQ

A

’thresholdxlevel,r It is: deflned in subsectlon 88(1)(d) as.



(i)f%anwoffer made bv an'issuer'to its_Ontario‘security,
Ihoiders to purchase,tredeem or otherwise acquire
any or'ail of ahclass of securities of the issuer,

:féxceptbdebf securities that -are notdconvertible”

.into eQuity securities}‘and

&
.

(ii) an acceptance by an issuer of an offer to sell
o Y

O - the issuer descrlbed 1n (i), ‘and the‘

securltlev

' &
1SSuer acceptlng shall be deemed to be an’ offergr..

~ . -
I L. e N

S0

The puxpose of 1nclud1ng lssuer blds 1“wPart XIX 1s to
g SO - . g’}; e .
»regulate them, generally, Ain; the same manner as take—over

blds._ The prlmary reason for thlS was the Comm1551on s v

concern w1th the falrness to mlnprlty §hareholders of }ssuers’
. W*# d

1nv1t1ng subscrlptlon for thelr shares and subsequently

de51gn1ng a transactlon for the purpose of ellmlnatang the

mlnorlty shareholders when 1t was advantageous for the;

: controlllng shareholj?rs to do so.l 8 Spe01f1c dlfférences
- v

between the regulatl n.of’ take over blds and 1ssuer bldS w1ll .

' be noted 1n the remalnder of thlS Chapter.

o \\
20 Exempt Bids

Both the deflnltlon of take over bld and of 1ssuer*ro

&
b1d 1nclude all such blds,‘but subsectlons 88(2) and (3),,

’ e
respectlvely, exempt certaln take—over and 1ssuer blds from

.the“rules,;n Part>XIX. EUnder the Old O S A. exempt offers..Lg‘
i SR R T o ’ ‘ ‘ . L

L.



. ! . ' . ' . . " ) /

were spec1f1cally excluded from the deflnltﬁgn of take- overe

bld ' ThlS difference is of no practlcal effect, but there

are several 5ubstant1al changes between the definition of

@

'(a)

exempt offer under the Old O S. A. nd the list of exempted

" h)

take over b1ds in the New O S.A.

i&a o

v

‘bartﬁo%» ,Jxemption and'restrictS’the stock exchange p%rt

4

to pupths ‘made on an exchange recognlzed by the

';Commlssgﬂﬁﬁﬁand theh Only 1f made accordlng to the by—laws,

' permltted is a maxmmum number of shares that w1ll be taken

5exemptlon. Only

regulatlons or pollc1es of the stock exchange. The practlcal

149

1ts by laws}so subgect a take over ‘bid to a reglme that has

E
hee
Yy

Eeffect is to drastlcally restrlct the extent and use of this

'gT S E.,ls recognlzed at present and.

75.

: | e

most of the dlsadvantages to the offeror of a take ~over bid

made by way of a c1rcular and none of the advantages. nFor

‘1nstance, the offer must be for cash and the only condltloni‘

,up.. The events leadlng up to thls change, namely the use of

the stock market purchase exemptlon as lt was«worded under

~'the Old 0.S. A.,‘w1ll be.. covered in Chapter Ve o

’7(b);.Private.Company‘Exemption\

@

S . B ST T .
This exemption in subsegtiong&B(%)GhLy

AR

-




'_identﬁcal to the exemption unde}_the 0ld. 0.S.A.

(c)™ Private Agreement Exemption

i3

Cam,

- e C R : . - ™
. . 1

5

‘This exemption is very 51mllar to that underﬁthe

4

Old O S.A. ®'There are’ mlnor dlfferences in that NowW:+ @t,is‘

r B I

:exp11c1t that the offeror can enter 1nto more than one

agreement in . total with the fewer than l5 shareholders and -

. Ly B
e » TN .
» /y Y,

l,there are rules, des1gned to prevent abuse of the numerlcal ‘ f‘\'f
k .

restrlctlon, spec1fy1ng that Ln most cases each beneflclary
of a trust 1s counted a§ a shareholder and that the
consolldatlon of shareholdlngs durlng the prev1ous two" years

g
are to be 1gnored What is much more significant ‘than thesé

mlnor changes, however,lls tha%%gfbsectlon 9l(l) of theﬁ%ew }

‘O S.A. 1mposes a follow up offer obllgatlon ‘in certaln
. \

1nstances where a premlum 1s pald in a take over bid exempted

‘under thlS prov1s1on. ThlS w1ll bg dealt w1th in Chapter Vk§;”
. ' T 2

~(d)' De Minimus Exemption"o*
. /;\v '. : N

S ’ » . N
\ . :

Subsectlon 88(2)(d) introduces a new'exemption;i
) whlch prov1des that an offeror may acqulre up to flve percent”

'v.of the votlng securltles of the offeree company w1th1n any

'perlod of 12 consecutlve months.” An offeror would only have

»

:~to rely on thlS exemptlon 1f 1t already owned at least 15
percent of the offeree company because otherw1se ‘the f

transactlon would not fall w1th1n the deflnltlon of take over"'



bid. The exemption is subject to two importanthrestriCtions.
First, -the securltles acqulred by the offeror,‘associates'or

affiliates under thlS exemptlon in any 12 month perlod

N

together with purchases during the same 12 months under the

s\.'

'exemptlen is subsectlon 88(2)(a) - the stock market purchase
exemptlon - shall not exceed flve percent of the outstandlng‘
,votlng securltles of the offeree company at the beglnnlng of
'the perlod -Second, if- there is a published. market (deflned

,;Q

',1n subsectlon 88(1)(3)) for the votlng securltles the e .Qyp'

purchase: cannot be effected above the market prlce at the
date of purchase, plus reasonable brokerage fees or other :
;comm1531on.‘ ThlS means that the exemptlon is only avallable

© N . lSl » - . ‘ It
if no premium is paid. 4 T

i

Tbough these two restrlctlons narrow the exemptlon

con51derabrmﬁ 1t w1ll stlll be useful to the offeror to avoid

"'compllance Wrth the take over bid rules in certain

‘01rcumstances w1thout hav1ng to apply to the Comm1551on for
- an exemptlon.v’Alb01n1vllsts three such‘clrcumstances:152

¢
]

(i) purchases through aebroker‘rather than'by;private_
| ,agreements of not more than five percent; f
uv'vv | L |
(ii) 'to augment use of the prlvate agreement exemptlon

" in llght of the new restrlctlve countlng rules, and



(iii) purchase of no more than five percent on an

exchange not recognized by the Commission.

;It should‘be noted that the requlrementvto‘report the
acquisition of 20 percent of the votlng securltles of an
vofferee company, and each addltlonal five percent, w1th1n
three: days of the acqulsltlon w1ll apply* to all purchases
L;effected in rellance on the exemptlons in subsectlons 88(2)
and (3) and not just to purchases under the stock market cﬁiﬁ

- purchase exemptlon as was the case under the\Old 0.S. A.153

(e) Control Group Exemption

k}).
Subsection'88(5)(é)'providesvan exenptlondwhich B
“permlts magbers of a controlllng group of shareholders to‘
v.freely transfer thelr votlng securltles W1th1n the group

w1thout belng subject to the take-over bid requ1rements.' The

Jexemptlon is necessary because the definition of a take- over
,b1d would generally ‘have the effect ot aggregatlng the ,/%'

wnership and“proposed ownershipkof securities held by the_,
dcontrol group 154 The prlvate agreement exemptlon is also

“avallable, but the control group exemptlon allows a premlum

to be pald w1thout trlggerlng the follow -up offer obllgatlon.

o
,

" (£) Commission Ordered Exerhption~

Subsection 99(e)ugrants discretion to -the



79.

o
/

|

"Commission on application to exempt any person or company

- from any of the requlrements of Part XIX where in its oplnlon
it would not be prejud1c1al to the publlc interest to do so.'
: ThlS dlscretlon is broader than that under sectlon 90 of the
old 0.S.A, which only permitted the Comm1351on_to declare a
take over bid to be. an exempt offer. It applies to any
requ1rement of Part XIX 155 An exemptlon under thls

sectlon would probably be avallaéle where only a small
percentage of the shareholders of the offeree company are lnff
Ontario, and the 6fferor has comp ied with the take—over bid-
p20visions in another jurisdiction.. o

0 : 2

(g) Exempt Issuer Bids S - . o e
| | o | | o ‘ | E"}X

Subsectlom,88(3) exempts 1ssuer bldS from the
'vrQQUirement,of Part XIX in certa1n-c1rcumstances. Two of
these exemptions are identical to those provided for

i

‘take—over'bids,'namely:
(i) if the. issuer bid is made by a‘pr;vatevcompany; and

\

(ii) if the issuer bld is made through the . fac111t1es of

a stock exchange ‘recognized by the Comm1551on 1n°'. SR

accordance w1th the by—laws, regulatlons or

pollc1es of the stock exchange.‘



80.
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K

A third exemption, provided for in subsection 88(3)(d), is
similar to the de minimus take-over bid exemption. The
.differences are‘that securities acquired by the issuer under
any of the other issuer b1d exemptions are not 1ncluded in
calculating the max1mum of flve percent of the securltles of

a class in any twelve month perlod, and theﬁrequ1rement of
. ‘EJ

prowiding five days notice of the intention to‘use the

\\

exeggtlon. " The form of notice is set out in Form 35 ‘to the =

~regulations, which'ieﬂa\vereion of Appendix A from Ontario .

Policy 3—37.156, The notlce 1s\a very abbrev1ated form of

issuer’ bld circular and onl has to. be published in the

fappropriate'financial”pre er than being sent to each R

- security holdery

PR

R

.The two other types of exempt issuer bids have no-
counterpart among the exempt take-over bids. They are unidue
to the. 51tuatlon where an 1ssuer is purchasing 1ts own

‘securities.

The first, féund in snbseotion 88(3)(a); providee‘
an-eXemption for issuer bids common to oertain typee of

' corporate finance transaotions; The exemption is available

where 3ecurities arevpurchased, redeemed or otherwise oo ,\

aoquired pursuant’to the conditionS'attacheduto the SR . \

securities whlch permlt such purchases w1thout the consent of
T S

—

the owner, or‘securltles are acqu1red to meet sinking fund

3



-

requirements. »Inladddtion, the‘exemption permits an issuer,

to acquire securitiesifrom an employee of the issuer,

presumably in- connection with. stock options or prlor to

termination. of employnent 157 The exemptlon can be

jUStlfled either on the grounds that the security holder knew ,
the" securlty would be‘purchased or the possibility that it

might be,"’ or because of the small percentage of securities

1nvolved balanced agalnst the de51re to faC1lltate legltlmate

business transactions. ‘ o ' ' e

-

The second exemptlon, found.in subsectidn.88(3)(b),
. s .\-:
1s to exempt 1ssuer blds requlred by ~an 1nstrument, such &F

the corporatlon s constatlng documents or a trust deed, or by -

statute. In the latter case the usual type of purchaselsg\

will'be pursuant to the shareholders rlght to be bought th

under a prov1s1on like that in the C.B.C.A., sectlon 184

The purchase has to be manda@ory.

‘: . . . Lo

'In addition to the exemptions‘under subseCtion
88(3), of course, the Comm1551on may on appllcatlon exempt an

iésuer’bid from any of the equlrements of Part XIX under

b

psubsection 99(e). . N I ;. L iw}»./ﬁ,,ﬂ -

4 \
R >
R \\\, )

3.  Time for Acqeptance Rules’

o '
N

There ‘are two basic changes-in the time. for RN



: : "
t
|

acceptance rules. First, the minimum period im which shares

‘

. ) . ; | . B . ‘
must not be taken up and paid for and the right of withdrawal

has been extendeéd fron seven days under the 0.5.A. to ten

dayé’by virtue ofbsub%ections 89&1)3; and Second, where
the take;overfor issuEr bid is subject ta approval of a
governmental or regnlatory authority, whidh is now a
perﬁiSsable condition in a takefovir bid,159 t Nlme

within which the‘offeror is bound to take’up and pay for
shares may be extended from 35 days to 125 days, an

addltlonal 90 days.160

O

- 4. DiSCIOSure of Information

3

\u

The requlred contents of take—over b1d directors'

and dlrector s and offlcer s c1rculars are now set out in

«.,,
~

Forms 31, 32 and 33 to the Regulatlons, reSpectlvely, rather
than in the body of the statutes Before examining changes in
the contents of the c1r%%lars, there are several related

changes in the leglslatlon that should: be noted.

t
First,uthe/identity oflthe offeror must be'

dlsclosed in all take—over bldS, not just'in partial'
e

-bids.,gi ;This reflects a dec151on that the 1mportance;of

this 1nformatlon to the offeree shareholders outwelghs any -
K \ \ B

: deterrent effect that t&e requ1rement to disclose this

[

\.

flnformatlon might have on potentlal J%ferors.

wr -



Secomd, directors' circulars are now mandatory, and N

most'be sent to the offeree shareholders within ten days of
the date of the bid but‘the directors have a choice whether
or not to>include a recommendatron to accept or'reject the
take—over bid.162 This change reflects the'recommendation
Cin the Hodgson Report that the 1nformatlon in the dlrectors
c1roular is too 1mportant to- the offeree shareholders to have

) . : ‘ /
1ts c1rculatlon ‘to them depend on whether the.. dlrectors of ’ :

-

thelr company see flt to make a recommendatlon. e

\
°

Thlrd ‘though it is no longer'necessarfﬂtolinclude

a recommendatlon in a dlrectors' c1rcular, the dlrectors can‘

N

’adv1se the offeree shareholder in a dlrectors c1rcular that

" | Ve i
it is con51der1ng maklng ‘a recommendatﬁon ‘and to hold off T

7

tenderihg their secur1t1es*unt11 they*he@r further. If such .
. o . - N S

directors
4 -4

must communlcate either. the recommendatlon OEK, th dec131on°

adv1ce is. 1ncluded 1n a dlrectors"cirCUlar, the

”not to make one at least seven days prlor to th

the offer. 02 .~ o L/

A

explry o{

\

(a) . Take-Over Bid Circular S T j“

I . B . . ‘ S

¢ . - . . X i A,
1 R | i
ST

As noted earller, the requlred contents of the

'ftake over bid C1rcular are set out 1n Form 31 to theit

.
! 3

Regulatlons., Oné hotable change’ls'ltem 12 whlch provides

S g? ‘ ‘ ‘
that where a valuatlon of the offeree company is provlded, R Se
- »l » - \“ 4 ‘v 'Vl:,, ‘ - ,

pursuant Eo'a_legal requlrement or otherw1se, that tne R

PRI L .
; ! - . -
A TF : : . a N



» _ » R :
'c1rcular must\contaln a summary oé-the valuatlon and adv1se

a

_where the valuatngp can be lnspected and that a copy 1s

'avallable on request A valuatlon 1s only requlred 1f the

N“take over b1d 1s part of a gorng prlvate transactlon.l§4
Another change is tmat ln addltlon to the‘
S ULy

3requ1rement to dlsclose materlal changes 5'u1n the affalrs
| 166 : '

,. s

itof the offeree companyL 1tem 16 has been‘added raqulrlng

_/ : . ’ e

a descrlptlon of any materlal factslr67 concernlng the ,Q:fty”

‘;securltles of the offeree company and any other matter not

: disclosed’ln thewcircular;that has not been prev1ously

Vfdlsclosed and 1s known to‘the offeror that would reasonably

be expected to affect the dec1510n of the offeree
2;shareholders togacceptﬁor'reject the offerb;» :
SRTEE Do e T e e o A

LR s e IR g

kBN

There 1s stlll .no - requlrement that the take over

\\

”:fbld c1rcular be rev1ewed and approved by the Commlss1on prlor

vy o

-:lto C1rculatlon,,but the level of dlsclosure requ1red~has been:'_fh o

:ralsed somewhat by the New O S A.-and the ClVll sanctlons

“”«expanded 168 f;'b'

NG T e e SRR e
“ (b) Directors' Circular ., . T

The requared contents of a. dlrectors' c1rcular are
set out 1n Form 32 to the Regulatlons. There ‘are. several

'-'mlnor changes from the Old 0.5. A.p One change, recommended by

PEREN - N

L ,,vgiy N IR AR TR N
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N - 8 5.
\ : ‘ ‘
- .\‘. " /
“the H R‘ i S
: ~ odgson ort, is that 1n\dlsc1051ng thelr 1ntentlon to
accept the offer the dlrecgors must state the number of - f -
AN S . Do
isecurltles in respect of whlch each dlrector, senlor offlcer
. 169

s or assoc1ate has accepted or 1ntends to accept.

L Af ther change 1s that in addltlon to requ1r1ng

: dlsclosure of benef\cxal ownershlp by 1n51ders of the offeree

'ee company, 1tem 9 requlres

;-company 1n the shares’ of\the 0 :

_dlsclosure of" tradlng in the share ,of the offeree company,v'

1nclud1ng the number of shares, price and date of each

[*transactlon, by the 1n51ders of the offeree company.‘_;yj_reﬂ*”

._\_

:_Dlsclosure is not requlred forliﬁlxlnslb;;sAthat furnlsh a.

'Certlflcate st;tlng”that,_whlfe possessed.of\gnowledgeaof»theji-

R

pendlng take over bid" and prlor to publlc dissemlnationfOtfirv

ﬂ}dnformatlon -as’ to that b1d they dld not' trade 1n the

< .
v o

%fsecurltles of the offeree company, communlcate lnformatlon as. T§5;~kf“.

"to the take over bld except 1n the nece5sary.course of | S 'f?;Tfo

;}bu51ness*'or recommend purchase of securltres of the offereerﬁ
fcompanyvto‘anyone.ﬁy; RS EE 1
i /.',

Dlsclosure 51m11ar to that requlred by 1tem 9 1s

[?requlred of 1n51ders regardless by v1rtue of the 1n31der

. *tradlng prov181ons,l70 but the 1nformatlon is not B LT
- : ’\\vp//- L e T
1mmed1ately avallable to offeree shareholders,'espec1ally k S Cen

7_small unsophlstlcated shareholders, because lt 1s burled 1n

fmonthly 1n51der tradlng reports.; Item 9 puts thls \ij'



S : o ‘
informationhin'thexhandg of offeree shareholders in a nice
tidy format. R ,

PR ! . ‘N\;. X ‘ . .‘/ . . “\. .

3

Use of 1n51de knowledge of 1mpend1ng take -overs. is:

one; of the areas'ln whlch offeree shareholders are very

vulnerable to abuse., Whlle ‘the. dlsclosure requlred 1niy~ L

P 'ﬁ"'

take ~over bld and dlrectors 'Cchulars prov1des 1nformatlon e

to offeree shareholder concernlng tradlng 1n the shares of

the offeree company, by both 1n51ders ofﬁthe offerorxand
1n51ders of the offeree company, 1t doessnot 1mp05e*any

llablllty on 1n51ders for abu31ng 1051de‘1nformatlon.f5A

i

51gn1f1cant change 1n thlS area, has been\made as a result of

wf a recommendatrqn of . the Hodgson Report. Under subsectlonsf

(B)Nand l(9) of the New O S A.,lnSIdersfof an offeror,arelf

deemed to be 1n51ders of an- offeree company, andﬁinsiders of

‘Q an offeree company are deemed to be 1n51ders of an offeror,'

for the 51x months preV1ous to the offeror becomlng an,='fy

1n51der of the offeree company ThlS 1mposes 1n51der tradlng
llablllty1 l on 1n51ders of the offeror for tradlng 1n

shares of the offeree company and v1ce versa.

\'\\\Eeturnlng to the dlrectors cirCUlar, itemildfnow

'requlres the\dlrectors to correct and supply addltlonal

.\
~o

"{1nformat10n in- thelr knowledge to remedy any 1ncorrectness or

. fmlsleadlng 1nformatlon 1n the take over bld 01rcular.

.fFurther, 1tem 12 requlres the dlrectors c1rcular to state'

&

i

a4



the partlculars of ‘any 1nformat10n not already dlsclosed

whlch 1s known to'the dlrectors and would reasonably be

‘expected to affect the dec151on of the offeree shareholder to,_

acceptworrreject,the offer.

’ i

&

.
\
.
N L . - (N VL
“ e . B

N

One flnal c?ﬁnge 1n requlrements worthy of note 1s

‘1tem l7 whlch spec1f1es that the c1rcular tnclude a reference

}'to the rlght of actlon for damages created by subsectlon

IR U T : ,.“_ N

__127(2) of the New O. s A SR e RN

u_@dl

f
|

DireCtor‘s and Issuer‘BidfCircula

(i)

24 : v:\str\\‘“
R _ :
S R
\ <

Form 33 sets out the requ1red contents of a -

dlrector s or offlcer s c1rcular.~ The requ1rements

L are v1rtually 1dent1cal to those of . the dlrectors"

(i1)

and 1n51ders.‘

c1rcular except,‘of course, that 1t only relates to*

the dlrector s or’ offlcer s holdlngs, relat10nsh1p5'=“‘

¢

e / ey

The requ1red contents of 1ssuer bld c1rculars are

‘:same as that in a take over bld C1rcular plus

a

several other 1tems that are only requkred “ine the

. set out in. Form 34 The contents are ba51cally the u:

'

IR

pecullar c1rcumstances of an .issuer’ bld Among

.these are the requlrement to state the purpose and

Y

B .

87.

'and knowledge rather than that of all the dlrectors pa
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" ‘ . | ‘ ' ’ .. .- ’ -1 . ) . e LT

-~ business reasons for the .issuer bid - item 10 T and
the requirement to provide.a valuation of the
issuer's -securities - item 20, - . A

5. Mandatory Terms .

[y

regulatlng take over bldS whlch do npt-fall'into the t;me-forr

£

g"~;

There are several changes\in~the statutory rules

|

yacceptance category or the dlsclosure of 1nformatlon

'category,

- (a)

and an 1ssuer b1d must be sent not only to. all holders of the

"holdlng securltles convertlble into or carrylng the rlght to~

s

7

Subsectlon 89(1)1 requlres that a take ~-over bld

';class of securltles sought in the bld, but also to those -

purchase securltles of that class.h The change’ makes good

'sense but, as. was noted in the dlscu551on concernlng the new

'.deflnltlon of take over bld,’lf there ‘are enough of these

gconvertlble securltles or securltles carrylng the rlght t@

L

5

: lpurchase votlng securltles lt mlght be poss1ble to acqulre'

’hfeffectlve control of a company pursuant to ‘an unregulated

-

;take—over bld.

<

(b)

o,

In a 51gn1flcant change, and one that was,'

A

"recommended 1n the Hodgson Report, the offeror may “now attach

<

88.



certain conditionsl7? to the offer in addition to the

s
1

conditions thatpa minimum'number'of'shares be tendered and

e

‘that the board of dlrectors of the offeree company not take

’any actlon subsequent to the date of the offer which

materlallyfchanges the«undertaklng;iassets or capital
173 e -

?offeree company _’i‘ The 1atterfcondition has been‘aitéred.‘”

and thmee new condltlons are now permltted.

)

(i) Thehconaition in the Old"O{S.A.‘hasfaltered

 company or its senior officers, in addition

ditectofs."Further}:the‘threshold level in

: _condition haszbeen lowered

a change whlch would reas\nab lbe?expeCted

7.a 51gn1flcant effect on the market prlce or

the New 0.S.A. now refers to actions by the

~

of. the

in that

offeree

to its

the

to have-‘

value

.of the-securltles rather than a mater1al~changen1n

v l74vv_".,\ v
' company . e . ) L

vg(ii)” A”bid'may.be mithdrawn if any undieclosed action by

L

i \Q ‘ fhthe undertaklngs, assets or capltal of the offeree‘

the offeree company or’ 1ts dlrectors or senior-

:offlcers»prlor-to the date of the offers results 1n

I, a'materia;~change.1n the affalrs ‘of the offeree N

company. .- % : Loy ' .

Mecause it now refers to -

e

89.



{

id may be w1thdrawn if any undisclosed action

§v§ PE%‘¢ tm the bid or any actron subsequent to the
¥ L
‘w;‘ wﬂf\ )‘.‘ K ; i e

governmental or regulatory authorlty, results in a

i materlal change in_the- affalrs of the- offeree

- . . '

company-

-
o ..

(iv)“-A b1d may be W1thdrawn if the requlred approval of -
a governmental or regulatory authorlty 1s not.
Uobtalned prior to: the explratlon of the bld-  fhe’

: C R. T C. and F,I-R.A. are obv1ous examples of such
an authorlty. This condltlon is’ avstatutory
recognltlon of the practlce of the Comm1551on to.

’routlnely grant exemptlonvorders to allow

: f
) condltlons along these llnes.L'75

-(c). . Sectlon 92 recognizes that the mall is not rellable

©

and permlts take -over blds, 1ssuer bldS and varatlons of bothf

¥
to bé communlcated by personal dellvery or in such other

manner as the dlrectors may approve.
e

N

(@) . fﬁ'f Sectlon 90 prov1des that where a s1gn1f1cant change :

has. occurred 1n the lnformatlon contalned in"a take -over bld

c1rcular or issuer bld c1rcular whlle the offer 1s Stlll

"outstanding, or where a take-over bid or- 1ssuer bid has been‘v

" varied by changlng any of its terms, notlce of the change or

g;rm bwﬂ‘%y-qngone other than the offeror, 1nclud1ng a -

e :{g“‘*wn b ,_."i

90.
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viriétion nust beVSent to all offeree shareholders. A change-

tha? is beyond the control of the offeror, unless it is’a

nat rial change effecting the affairs of the issuer whose

\

fsha es are being offered in a share exchénge b;d,‘shall notﬂ

be tonsidered a "significant change". Except where the
lf' o ) i

'vaﬁiation is solely an increase in price, the date of the

D : : . ) Siw !

sendlng‘the notice of cha ,be deemed . to
| o .

/

be the date of the take ~-over bid or issuer b ?mtmgggerlng a-

vr varlatlon shal

5 ".‘

f%rther rlght of w1thdrawal under subsectlon §9\1)7 he
n tice must adv1se the offeree shareholder of this
1ght.l76 o .

‘This is a change from the-Old o.s;Ai_which'did not’;

/expllcltly require. that notlce of a varlatlon of a take-over

| bid be sent to offeree shareholders and had no prov151ons at

all concernlng a 51gn1f1cant change 1n the information f ' "\
177 .

)

contalned in a take- —-over bid c1rcular.

A s1tuat10n wh;ch hlghlAghts the qu1te drastlc

consequences of this sectlon occUrred in the recent take over
battle'between First City Trust and-Genstar for Canadal

Permanent‘Trust Company.l78 The first bid forlCanada'”

_Permanent came from Flrst Clty. It’contained a condition

requlrlng 75 percent acceptance before Flrst Clty was
obllgated to take up and pay for any shares. “Just before the

21 day offer perlod expired approx1mately 73.percent-of the

91.



shareholders had accepted To amend or maive the condition
\

C'would result in a further 21 day offer perlod and a ten day

w1thdrawal rlght. The - condition was walved and in-excess of

half of the shares that had been deposited were ﬁithdrawn to

\

take advantage of the competlng Genstar offer « \\
. \\,

&

withdrawn. .If mrl};ons of shares and thousands of <

ers -are involved the offeror may not have had;time

~to complet the mechanlcal process of paying for'the shares}.

o

.‘partlcularly in a share exchange bld, even though rt is
obllgated to ta e up and pay for them. " The section WOuld,
allow such shares to be w1thdrawn. It is- suggested that the
‘1sectlon only allow the w1thdrawal of. shares that the offeror
-was not obllgated to take up and pay for, rathér than those

that.have‘actually been taken up and pald for.l79

'hAnother problem w1thﬂsectlon ‘S0 1s\the piientlal
for confllct that it creates if other jdrrsdlctlons do not
have 1dent1cal leglslatlon. The offeror may be obllgated to
take up and pay in one . jurlsdlctlon whereas in Ontario the
offeror may be prohlblted from doing so and the offeree

shareholders may still have a rlght to W1thdraw.18.O



(e) » Subsection 89(2) is a pew‘provision in the New
0.S.A. prohibiting the offeror from selling any\qf the

securities which are subject to the take-over bid\&urind the

e . . A

offer period. ' The provision protects offeree shafehegders

who have téndered under a conditional bid from an offefqr who
. \\\

\

\Knows its\bid will be unsuccessful and wants‘to'éell his
SEEgrities\;nto the market at prices influenced by the bid or

. to a rival offeror..
s N

AN

(£) ~  The 0ld'0.S.A. simply provided that\i% the =

consideration in thé\ﬁake—overybid was increased during. the

bid the,increaeed conégderation was payable to all
. ' ' N . N :
sharéholders who'tenderéq, even if theitf shares were already

181\

v .

taken up and pald for. . The New O. S A. introddces'two

new prov151ons to ensure o;feree shareholders all recelve the

. o . cv
,same conS1deratlon. \\ \\ c

\\ }

(1) Subseétion 89(3) is a ?esult”of*a,recommendation by

the Hodgson Report. ' It deems the price in a
.take—oVer bid of'issuer-bid to be increased to ghe
| ériee paid by the offerorndering the period of the
offer in the market or pursuant to e.private
agreement if that price is higher ﬁhan.that in the

,dffer. ' 3 e

" (ii) Subsection 91(3) provides'that all the holders of

93.



the same class of securities,.that is all the
offeree shareholders, shall be offered the same
consideration and no collateral agreement with any
sugh holaers Sh@l} have - the effect of providing
suéh holders a consideration\bf greatefr value than
that offered to other holders of the same,claés of

{ securities.
]

"Alboini is of the view that anféxempt take-over bid or issuer

bid is not ccvéked by subéection 91(3) so that it only
requires équai~tfeatment of those who tender their shares
. . \ . \\ _ . . .

182

under & circu%ar bid.
The b.S.C: does not appear to share this view. The .
Commission's'policy is to apbly subsection 91(3) to exempt

take-over bidsg,namely a private purchase agreement, that is

NP . ! . m . .
made either before a take-over bid or during a take-over bid.

A J

, The Commission has issu&d
A _ ,

183 .h addendunm to
'Ontario'Policy 3—37lwhichIStates thét,if‘securities are ..
purchased under the‘private agreement exemption and thére is
a take-over bid by tﬂe purchaser for the;gamé'securities N
within‘lsb days of the private agreémeﬁt!purghase then, eveﬁ
where a follQQ—up 6ffér'i$‘not‘requifed-by sﬁbsection 91(;),
the'tékérover bid cannot be -for less‘thénikhevprivate

‘agreement purchase price;184\



" . 35
Crawford notes:l?)

“This is one of the better illustrations
Mhat I am aware of where the 0.8.C.'s
sense of what is fair and just in the
context of the capital markets leads them
to .ignore the spec1f1c requirements of
the law."

L

Crawford goeé on tofadd that the policy may not even be
de51rable because a. shareholder may be quite happy to accept
a bid at less than a specified amount rather than no bld at

a11. 186

‘Aé to ;he,use of the private agreement exemption
during a take—eVEr bid, the Commission has decided that an

, , ’ . .
of feror with an outstanding take-ever bid may not use the
)Aprlvate purchase agreement exemptlon to purchase shares of
the offeree company.187 They rested their decision, in
pert, on the argument ghat a prlvate agreement durlng a
Ac1rcular bid mMust necessarily 1nvolve dlfferent terms and
condltlons than the circular: b1d and that it would thus be
extremely difficult to enforce subsectlon 91(3) in connection
with such private purchases.

3

The provision is explicitly subject to section 99

under which the Commission can: decide whether consideration
proposed to be offered is equal in value to the greatest

consideration paid; decide that a collateral agreement is not



Y,

made Lo increane the valuae of the consideration ot lered; and
y

Gxempt anybody from the requirements of Part XIX.

() One ‘turthcr change in the general provisions is

warthy of note, the addition of subsection 91(2) to the New \
Q.S.A. This i1d an nnti~nyoidance provision roegarding use ot
take-ovcf bid éxemptions. The way it works is that a bid

made pursuant to any of‘thm anmptinns in subsection ﬂﬂ(é) in
the circumstances set out in subsection 91f2) will triqgger

the follow-up offer obligation. Normally, of course, the
follow—-up offer obligatién would only be triggered it the'
private %ﬁkchase agreement exemption was used. The special
circumstances in subsection. 91(2) are:

¥

-
v
K

(i) the offeror acquires control of the offeree company
and as’a consequence acquires control of another
company that is not a private company - the true

target company; and

{(ii) the offeror knows that the take-over bid forms part
of a series of transactions initiated by a present.
or formef shareholder in the true target company,
who)hgd control of the true target coméany, ts sell
his shares in a manner that would avoid the

follow-up offér'obligation.
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If these condltlons are met and the 1n1t1ator of the

trahsactlon regelved a 15 percent premlum for hlS shares in

s SNSRI

the true target company, dlrectly or 1ndlrect1y, the offeror-

~

'9_must make a: follow up. offer as requlred by subsectlon 9l(l)

: to the remalnlng sharaholders of the true target company. Nr

S RS Tt S e U R

6. - Enforcement. ' - B A EE L S TSN .
o ; Tes

fa) Offences_y; :

The prov1s1on maklng 1t an offence to contravene

V.

R

the take over bld prov151ons are found 1n a separate part of_7

, Act or. regulatlons. There are ‘nNo 51gn;f1cant changes ;n the

.~ (b) Denial of Exemptions

'3_exempt10ns.- Under the Old O S A there was no statu@ory

L
i

n

1 3

make a mlsrepresentatlon 1n a~ C1rcular or to contravene the

statutory offences or penaltues.a-'kf;*fnﬁiig 5jﬁ - ‘
_ ; e e e e el

=
L et T
P o

St Under subsect}o 124(1)\Bf\£he New 0. S A.»th..

LT

Comm1531on now has power to\deny the statutory take over bldf-t

\ [

SN

’“authorlty to den%qtake over bld exemptlons where the #‘W?Ph?

R o 188""':9.

A"Comm1551on thought that the exemptlon was belng @bused

Ty

'“Thls 1s a Very 51gn1f1cant change because the Comm1551on 1s

gulded only by 1ts assessment of ‘the publlc 1nterest.:v'hef

S

/.

. the New O S A., Part XXI Sectlon ll8 makes it an offence tosw -



i

éommission,vin‘effeCt- has the'power’tofamend'the»take—qver:

prov151ons on\a case by case ba51s.

189

”-'Becahse‘of the ‘ff“

TR

dlfflcultles fnvolved in 1nterpret1ng the exemptlons 1n

‘subsectlon 88(2) the CommlsSlon'can take a very actLve and

<

i3

.

'vprovls;ons.' e

) 5,

and these new prov151ons also apply to 1ssuer blds.;
. P N , ‘

“fW5$76nly
= circular
'right of

j;.material

T (e) Civil Liability . s

'nlnterventlonlst role in- admlnlsterlng the take~over bld i

The New O S A. expands the ClVll llablllty

-/.

/

provlslons relatlng to take over blds 1n the Old 0. S A.J,

1904

Under the %ld 0. S A. a r1ght of actlon for.damages

avallable 1f the take over b1d or dlrectors

contalned a materlal false statement.

/.
/

actlon for damages for an om1331on to state a

There was no

PR
© .

faét The om1551on to state a materlal fact 1n a

take -over bld c1rcular gave rlse to rlght to rec151on,_but

there was a 90 day llmltatlon perlod on thlS r1ght.' o

LR

i Under the new 0. S A. sectlon l27 prov1des a flght

of actlon,ior damages or rec151on where a’ take—over b1d

01rcular or 1ssuer bld c1rcular contalns a mlsrepresenta—'~é7

tlon,lggl

,directors‘

(IR

N

I

'and there is a. rlght of actlon for damages where a’

c1rcular contalns a mlsrepresentatlon.

g8,



The expan51on of GlVll llablllty coupled w1th the\
~avallable statutory defences 1s reasonable 1n v1ew of the S
freedom from rev1ew c1rculars enjoy : The Act 1s self—

enforcrng in thls_respect.'

7.. Proposals for Reform'

A S .
G
<N

h The O S Cy has'recentlyfrecommendéd to?thefbntario ‘

government that certaln amendments be made to the New

0. S. A.l?2 The proposed amendments are the result of two

';earller drafts Wthh were publlshed in the Weekly Bulletln

o w1th requests for comments. Four 51gn1f1cant changes 1n the
Q ‘*’” ) : o ) :
'take —over b1d and related prov151ons are recommended R

o

I
/

fh(a)'» j» The most 51gn1f1g%nt change 1s that the threshold

level for take over\blds would be lowered from 20 pergent toﬁ?°7
- o C¥ R
f ten percent.‘ A further change is that 1nstead of referrlng

0

1lto‘"outstand1ng votlng securltles ' the proposed new ‘f"'7=,{f“tf
) 2 . / . , N :
gdef1n1tlon of take-over bid refers to "votlng rlghts attached

o

A to the votlng securltles of the company or other 1ssuer that

5 would be outstandlng on. exer01se of all currently exerc1sable'ﬁ

- rlghts of’ purchase, conVer51on or exchange relatlng to votlng
securltles“fg In addltlon, the deflnltlon of votlng securlty

: would be expanded to 1nclude securltles or optlons "'

«1,

_uconvertlble 1nto a: votlng securlty.., izn ll‘;vv“V
. W e ,a'.>°v : ‘

kS
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.

-The change to count voting rights onda:fully,

ddlluted basis by 1tself could actually operate to ralse the.

'threshold level of what a. take over b1d is in. some

E

c1rcumstances. In -any event. the change 1s loglcal and would

'close any poss1ble loophole 1n the deflnltlon of take over

2

bid; Changlng the percentage from 20 percent to ten percent”

1s another matter because 1t represents a Shlft in- pollcy to7

fregulate more and more transactlons.f Albelt the C B C A.A'

.

'valready has ‘a ten percent threshold level ‘in 1ts deflnltlon

of take over bld but the adminlstrators of that Act do not"

‘_get 1nvolved 1n regulatlng take over blds to the\same extenty .

'“'that the O S does and the C B ‘C.A. does not contaln a

';ffollow up offer obllgatlon.f As a- practlcal effect the cﬁange'

‘q,would expand the role of the O S C 1n regulatlng take over_fu

L

ffblds and make 1nterpretatlon of the quallflcatlons in the

‘fexemptlons morevlmportant,‘f:,

P
n

T
£
/
.

(b)y »v" Another proposed change 1s that whlle a’ take7overi.f,f57

“bld 'is outstandlng anybody other than the ofﬁeror who

“acqulres 2 5 percent or. more of the votlng securltles of the»

/

jpofferee must report that purchase w1th1n three days of the

"~acqulsltlon.y Under the present rules acqu151t10ns only haved

'to be reported w1th1n three days 1f 20 percent 1s acqulred

\

'f_pursuant to an exemptlon ‘or an addltlonal flve percent 1s-f

macqulred.‘. . -



-~ lol.

The amendment would have the\effect of rapldly

\ .
\ \

"expos1ng any plans to stave of a take over by gettlng L

»Corporatlon for Royal Trustco.

frlendly companles to . buy shares. It was alloged that there""

was such a plan in the unsuccessful take -over bldsby Campeau_ RS

! 'c‘ '3 o . .
C s IR - o
(c) . An amendmentV&s proposed'that wOuld%Create a~new

.\ o

offence and a rlght of actlon in’ the event tﬁat a. potentlal

'ﬁofferor or those 1n a spec1al relatlonshlp w1th the offeror

.ftlp others as to the\potentlal bld before 1t has been

~fgenerally dlsclosed.

\\ S . T’“M
N ST :

‘ L L L R N T Do - - s o . ]

R _ % [ a
The prov131on W1ll be very\hard to enforce.x‘It is
S » ‘L

'fde51gned to strengthen the rules agalnst\the,abuse of

vulnerable.f*

i(d)p“ B One further change in the 1n51der rules w1ll have

1an effect on take—over bld stratng' a proposed acceleratlon

of the perlod 1n Whlch 1n1t1al 1n51der tradlng reports must

be flled from ten days from the end of the month 1n whlch theg

N

f;1n51der became an 1ﬁsader to ten days from the t1me the :

‘1n51der became an 1n51der. Under the Old 0. S A ‘1t was

-6

.dp0551ble for an offeror to- buy just less than 20 percent and

J . keep the purchases secret for up to 40 days.r The proposed
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-,

amendment w1ll reduce this- perlod to ten days, 51gn1f1cantly Y

reduc1ng the tlme potentlal offerors have to maneuver in a

take over bld.ﬁ R N ) e T s

- C. Differences Between the New A. S A. and the New 0.S.A.

The take—over b1d ~and related prov151ons 1n the New
A;S;A are modelled very closely on the prov151ons 1n the New
d;é;A; The Alberta leglslatlon does not follow the Ontarlo
'leadhslavlshly,,however;'and there_arevsome 1mportant |
;idlfferencessbetweenrihe;twodpleces ofvlegislation.'

' l;::'v} '1The:biggeyt dlfference between the New O S. A.vaﬁd'

__the New A S. A. ‘is t i

the New A S.A. does not quallfy the’
'prlvate agreement exemptlon w1th a follow up offer

l obllgatlon.r Alberta made a pollcy dec151on not to 1nclude

; such an obllgatlon.“ The wrlter surmlses that the adv1sors toy

'._the Alberta leglslators felt that there were not compelllng

'f3enough reasons to 1nterfere w1th the fundamental rlght to
ydlspose of property as one sees f1t, that any falrness the

.”;follow up offer obllgatlon would effect would be outwe;ghed

h by the detrlmental effect on the capltal markets by those who -
«tpercelved a follow—up offer obllgatlon to be an unwarranted
f?governmental 1nterference wlth thelr rlght to sell at a “
'gpremlum that whlch they themselves had elther acqulred at a” ol

premlum or bu1lt up through thelr own entrepreneur1al

Qe

| “efforts. SR



”hmake the capltal markets in, Alberta .

;no further rlght of w1thdrawal arlses.,

One practlcal effect of thiis" dlfference may be to.

ore attractlve in"~

L]

'comparlson*to Ontarlo s and thls may fesult in some economlc

beneflts for Alberta A more 1mmed1até practlcal effect. 1s'

‘ that it leads to 1nter—jurlsdlctlonal onfllct between

Alberta and Ontarlo and thlS w1ll be dlscussed further in

Chapter V..

<

. L"»

2.4 " Unlike. the'New O”S A in‘its present form the

~def1n1t10n of take—over b1d 1n the New AL.S VAL covers'offersv

+

for both votlng securltles and rlghts to votlng secur1t1es,

and . the 20 percent threshold level is: calculated as 1f the

193 -

: rlghts tz/yotlng securltles owned by the offeror ‘or that are
ythe subj ct of the offer ‘had ‘been exerc1sed. g nyf’-
; loopholescthat ex1sted ln deflnltlon used 1n the orlglnal

Vtake—over bld‘leglslatlon have been closedf

B

3. 'v A very 1nterest1ng dlfference betweén the New
10 S A ‘and New A. S.A. concerns varlatlons 1n the take-over

bid: Under the New O S A.,lf there is.a competlng take -over

i

'bld whlle the take-over bld 1s outstandlng 1t is not a

: 51gn1f1cant change because 1t is beyond the control of the

e

_vofferor and 1f the offeror only increases the prlce offered

194 Under the New

A.S. A the mere fact . that a competlng take—over bld is made S

:glves offeree shareholders an automatlc rlght to w1thdraw

103,




©

_ shares dep051ted, but not yet taken up and pald for, W1th1n

" ten days of the date of the competlng b1d.¥95 This

dlfference 1ncreases the llkellhood that an attractlve
competing bld could be successful The practlcal effect is

to creat an auctlon market ‘that has the potentlal to prov1de

oy

-

offeree shareholders with greater con51deratlon for thelr

/ & v

' o
'shares;~ It 1s a fundamental change in: bas1c contract law

pr1nc1ples, however, and may dlscourage potentlal offerors
'from making take- over b1ds because it 1ncreases the-
uncertalntles they wrll,face. -

: bt SRS WR L ,

.

4. Unlike the New '0.S.A., the New 'A.S.A. hasﬂa
; /\\ 7

: P @ ‘
'.;spec1flc prov151on prohlbltlng communlcatlons by the offeror,

’the offeree§company, or dlrectors of elther, w1th the offeree-

~

‘shareholders\that are not spec1f1cally authorlzed by the

'leglslatlon.196;,An exceptlon prov1des ‘that. notlces that a.-"

.,n.

'c1rcular or other authorlzed document has been 1ssued are

permltted.

o

5. - , The only other dquerence worth notlng between the
o o ‘ |
" New'O S. A.~and the New A“S A. on take -over bldS is in.the

.}related 1n51der tradlng prov151ons.ﬂ The‘New A.S.A.»has
_already effected a. change that is Stlll only proposed 1n
/

Ontarlo, namely that 1n1t1al 1n51der tradlng reports must "be

o L

flled w1th1n ten days: of the 1n51der becomlng an 1n51der,

rather~than ten iays from the end of the month in Wthh 1t

S R N

104.
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occuré.lg?l Aé noted earlier, this'pfovision effects the
strétééyfemplbyed in #éke;over bids by limiting the time”in'
Whicﬁ the init%ai positibn taken by an offeror can remaih: f/
‘secret.' Rival offerors, the bfferée company and offeréé‘
‘sﬁareholdgrs are algfted'ear;ier to a pdtential‘take—ove;

bid. | S P PR -/



g CHAPTER V-
THE FOLLOW-UP OFFER OBLIGATION AND
AND THE STOCK MARKET PURCHASE EXEMPTION

A. The Follow-Up Offer Obligation

"*The private agreement exemption allows the sale of
control of a -company by the controllers at a premlum Wthh is

often not offered to the other shareholders. - The Klmber

Committee ﬁade a clear policy decision to allow such

transactlons to go unregulated and - this dec181on was

reflected in the 1967 leglslatlon.;gs The ratlonale behlnd

this exemptlon is that the vendors in such c1rcumstances do
not need the protectlon of the Act because they are in an‘

equal. bargalnlng p051tlon and either- have or can: obtaln the
1nformatlon necessary to a dec151on whether to sell 199
This pollcy dec151on appears to be 1ncon51stent w1th the'

-

general purpose ‘of the take- over bld prov151ons proposed by

@

the Klmber Commlttee whlch was’ to protect offeree

shareholders from the potential for unfalr and unequal

treatment inherent in the take-over bid technique. The

Kimber Committee simply stated:200 : K ™
4. - . “:5,4
Jﬁ, "The Committee recognizes that; as a result, . y
its recommendatlonsawill not embrace situations

(at a -

o

"106.
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possible premium over market) as is enjoyed by a
control group. We are of the opinion that
the evolution of a legal doctrine which may
impose upon directors or other, insiders of a
company who constitute a control group a
5 fiduciary duty toward other shareholders of
~ such company in cases of change of control is,
e apart from insider trading aspects, a matter
”‘\\ to be left to developments by the jUdlClal
‘\process.

\’

7 .
A
- The exemptlon has always been controver51al . As

early as 196 ‘two transactions in whlch the prlvate agreement

,exemption was tlllzed were cr1t1c1zed because dlrectors of

the offeree company. part1c1pated on terms ‘not avallable to

- 201 o

small'shareholder . - In the first transactlonf the

~directors of Argusy

ERAN

orporation sold their 11 percent_interest
‘in Canadian Breweriés.Ltdﬂ to Rothmans.of Pail Mall Canada
Ltd. for $12 00 a share\in June 1968 and thewpre31dent of
Rothmans took over frZQ\a

\

Canadlan Brewerles. The s ock had risen to a three year hlgh

Argus app01ntee as chalrman of.

of $9.62 on rumors of a take_over, but‘no_offer was made to
-: mrnorityfshareholders.202 Ih the second, Seaway Hotels
Ltd. of Toronto”boughtISZ.S pz\ entfof Levy,Industries from
Ben Levy and ‘members of his famlgy “in October 1968. The

- Levys recelved a comblnatlon of c\sh-and stockvvalued at

v \
$48 95 per share Wthh worked out to approx1mately $22

mllllon~1n cash Early in December\l968 Seaway offered three
. . |

$15., 00 convertl /e reference shares per Levy share to the
minority shareholder[ but no cash

1 . ) ; Al

2 ‘ o c . Co ' \

T
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\\ B : . ,
StanleQ\Beok, in commenting on the transactions,
said they were perfectly proper and that the owner of a
controlling interest is in much the same position as the
owneriof a’key lot in a new development., Bebadse of its
strategic hosition and imoortance suchﬁan asset is more
valuable than the identical interests of different lot‘owners

. or smaller shareholders.203

In the United States the Williams Act204’requires
that cash tender ofﬁers for more than five percent of any
'class of equ1ty securlty must be made to - all shareholders of
dthat class. There 1s no prlvate agreement exemptlon. As of

December 1970 this also .applied to.stock “tender offers.205

The issue was dealt w1th by the Merger Report in

1970. They broke ‘the 1ssue down 1nto two pOllCY questlons

'along the llnes noted by Johnston.206 flrst, should.there

be ‘a prlvate agreement exemptlon for sale of control w1th or B

w1thout a premlum, second, 1f there is a. prlvate agreement

exemptlon should the law requ1re a subsequent general offer
s

™~

to all shareholders or some other means of d1v1d1ng up the

premiﬁm.

1
v

Degling with the elimination of the exemption the

Merger Repor stated:207

108.-



"Such a conclusion would
to a common denominator,
incentive to control,
divest to take
The
The result of
profound.”

reduce
including
manaqe,
the benefit of thosce efforts.
solution providing ecquality
such a solutlion would be

Loy,

incentive
the
build, and

is simpleo,

In dealing with the segbnd Fuestion, the Merger

Report con51dered the situation under

the City Code 1in

Britain which requires dlrectors who nffectlvely control and

b

controlling shareholderé_represehted on the board of

directors not to sell without obtaining the undertaking of

the offeror to extend a comparable offer to the remaining

3

shareholders.208

on the grouqu that it would be a move

toward removing all incentive for entrepreneurship"

The Merger Report rejected this approach

"further down the road
209°

The Merger Report concluded that control persons had not

abused their positions so as to require special treatment as

‘a matter of securities legislation:

J

courts.
follow the ‘lead given.'

The conclu51on is a 51mple but not particularly merltorlous

e

210

\

/-

"Accordlngly we find no reason to recommend
| deviating from the conclusions reached. in
| paragraph 3,12 of the Kimber Report that as
: to questions of fairness between shareholders
this is a matter for corporation law and the

Securities leglslatlon may then

way of'deallng Wlth a contentious lssue, because there was

llttle 1ndlcatlon that elther corporatlon law or the courts

were moving to deal w1th this partlcular issue in Canada.
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Shortly after the Merger Report, however, theve was
an intervesting ontario case which might have helped to
- . “ : -
resolve the issue were it not settled at the interlocutorvy

. 211 )
stage, Farnham v, Fingold., Thedefoendants wiere o

control group of ingiders and directors of Slater sSteel i

Industries Limited, an Ontariaq company. Slater Steel
disposed of a major assct and its cash made 1t a take-guer
target. Stanton -Pipe Limited offered to buy the control
group's shares at a premium, ‘The control group accepted and
proceeded to buy as many shares in the market as possible to
. .
enhance their profit. In addition, they artificially lowered
-
their number to less than 15 to avoid the take-over bid

provisions,

Farnham brought a class action on behalf of the
non-controlling shareholders alleging, inter alia, a breach
of fiduciary duty By the controllers and ésking for
distribution of the premium the controlling group had
obtained. The defendan&s made an interlocutory application
to strike out the-statement of claim on the grounds, inter -
alia, that nolcause of action was disclosed and that the
permission of the court was required to bring_such an action,
Much éf the judgment of the lower court and the Court of
Appeal was conCerqéd with whether the actidn was pgoperly
constituted as a class actioﬁ or whether iﬁ‘was a derivative
action, but the lower court did say there‘was an arguable

+

cause of action and that the «claim should not be arbitrarily
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e A
& a

dlsmlssed smmply because it was. novel.‘ Thls flndlng was not
' dlsturbed on appeal.. The lower court suggested that when the

controlllng shareholdgrs are offered a premlum for thelr ‘;_'~

‘ shares by V1rtue of thelr control p051t10n they were under a

.lflduc1ary duty to 1nform all shareholders of the offer or at

-least not to take advantage of the offer at the expense of
: - : I

e
o /H
T R s g

!

"4253 The fact that the control group went 1nto/the

’;other shareholders.rf[

-

gmarket Wlth 1n51dér knowledge andnpurChased shares, coupled

:’w1th the fact that Stanton Plpe lelted s offer was only ';tfzhkgilv
'\art1f301ally an “exempt offer" were key factors 1n the }di ;if\/,?f>

Q”court s flndkng and 1t probably WOUld not have SO found 1fk]./

® L“ ER . ',/’ )

4 these factors were not present. The dec151on can be'v

’vcr1t1c1zed for confus1ng the abuse of 1n51der 1nformatlon

e L

"W1th a f1duc1ary duty of a- control group not to sell thelr!

3

”7shares at a premlum not avallable to other shareholders. fThe\

<
o

»abuse of 1nS1der 1nformatlon,was not 1n agreelng to sell
t ' | : ‘ ‘

. /
shares at a premlum, but 1n actlvely sollc1t1ng shares fromxf

other shareholders w1thout dlsc1051ng to them that\an offer;

at a premlum had been mad ;‘ ThlS fact, coupled w1th the,7“
'rov151ons,2}2 dlstlngulsh the .

f._.

_\.'(

Flngold213 from that 1n Perc1val v.[f‘ <

present 1n51der tradlng

‘51tuatlon 1n Farnham v.

l{ferght lg'where the sh reholders approached the dlrectors~-f'

byto sell the1r shares hen,,unknown to €hem, the dlrectors:f*f7 g

-

-l”were attemptlng to St ll the whole undertaklng.vg7;: V»fff : Qiﬁtl't
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: Farnham V. Flngold is a, confused and 1nconclu51vef

'case, but 1t would appear that the common law In Canad§ is .

that 1n the absence of fraud negllgence or some | other
. - J
: unusual c1rcunstance,_there 1s probably no flduc1ary duty or

1n51ders maklng up a. control group 1ﬁ\they sell thelr;

ﬁ'controrrlng lnterest At a premlum.zls'//

e

: .: /

The jurlsprudence in the Unlted States is not qulte f
_sogclear. The leadlng case 1s Perlman v.,Feldmann.2%6'

f:Before'ﬁerlman v;,Feldmann the common law p051t10n

was much the same‘as that whlch presently ex1sts in Canada

though a very exten51ve jurlsprudence ‘had developed.217 ys"VfW”

T The Perlma v. Feldmann
Ta \ ’
dec131on 1d the case WOuld appear to rest on 1ts very
A : e - » ,
pecullar faots.v;&

o\

e - - DA

‘ase left thlngs unsettled but the'_:f

.fioccurred durlng the Korean The défendant Feldmann,»his”dn
‘relatlves and assoc1ates ownhd 37 percent of the outstandlng
‘shares of Newport Steel Corpovatlon.2 Feldmann controlled
Newport, berng 1ts domlnant sh reholder,‘chalrman and df'
pre51dent. Newport produced st el sheets jor sale to o

‘H manufacturers of steel products. Durlng the Korean War there"

,teel producers such as'

»

was ‘a shortage of steel, but the



"Newport patrlotlcally malntalned pre—war prlces.,isteel
‘buyers w1thout suff1c1ent steel were not able to obtaln a
:secure source of supply by agreelng to pay hlgher prlces A

syndlcate of buyerl formed Wllport Company and purchased the';

37 percbnt 1nterest 1n Newport controlled by Feldmann for
‘T$20 00 a share.u The market prlce ‘was’ less than $12 00 and ‘@f;>
%the book value was $l7 00. When Wllport had control of
?Newport 1t caused Newport to supply steel to the members of

’ithe sypdlcate for the same prlce 1t had supplled steel to 1ts
’prev1ous customers.‘ The plalntlff Perlman,“a mlnorlty

o

#shareholder 1n Newport, brought an- actlon clalmlng that

‘Feldmann must’ account ‘to. the mlnorlty shareholders for that

yshare of the sale prlce whlch was attrlbutable to the sale of

‘control The theory of the complalnt was that the prlce pald,

[+

".for the stock 1ncluded a premlum for the sale of a corporate

asset, the power to determrne the allocatlon of the corporatew'

output 1n a perlod of short supply 218 The defendant5°

Te

,fargued that the transactlon was merely a sale of shares and
ythat control was an attrlbute 1nseparably attachlng to the ‘ Qd';'a'f'

control block whose value could not be determlned ; : f uf=gvv N

The court of appeals ruled ‘in favour of the

Q
y]plalntlffs. The court determrned that part219 of the

:purchase prlce was to be allocated to the power to control
‘fthe management and thereby to capture the corporatlon s

hhproduct. Thls premlum was to be shared by the defendants
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_0

w1th the plalntlffs to the extent of thelr respectlve stock

f};

Q_Corporatlon.l R I [ A , ',vfe ‘ ) .

1

1nterests rather than belng awarded to the Newport

<y

Perlman V. Feldmann f1t partlally 1nto the paradlgm

"of a "lootlng case220 1n that Feldmann knew that W1lpprt s

g motlve ‘in purcha51ng control,was to approprlate a secure‘

i

supply of steel What was dlfferent was that for the

flrst

tlme 1n such a case the vendor was found llable even”thgu{h
1t was not clear, and the plalntlffs certalnly had not
proved that the corporatlon and the remalnlng shareholders

i had suffered any dEmage.zg;-"

e

Follow1ng the case a great number of artlcles and

»,-

/ 5 o
comments appeared 22 examlnlng 1ts 1mpllcat1ons fortthe.‘
; ‘e : - ’

6l development of broad flduciary dutles to be 1mposed upon

fcontrolllng shareholders an future casesy but there have been

no 51gn1f1cant developments 1n the case law ‘in thls7

area. 23 ' '1965, however, a Harvard professor, Wllllam D.‘w

Andrews, wrote an’ 1mportant artlcle in whlch he extens1vely

| ‘analyzed Perlman V. Feldmann and 1ntepreted 1t as a precedent.
o for an expan51ve rule that every shareholder of the sameA
class of shares is" entltled to have an equal opportunlty to
sell h1s shares or -a pro rata part of them onasubstantlally
. 224 SR ‘

the same terms.

<
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One crltlc of Andrews' 9051t10n suggested that
Andrews underestlmgted the cost of hlS preventlve rule in
.restralnlng benef1c1al trahsactlons by lmpos1ng 1ncreased
costs on the purchaser.?zs-' he purchaser mlght not be
ﬂw1lllng to meet these hlgher costs,. even 1f the 1nvestmentv
value of the addltlonal shares 1s the same and the purchaser

could arrange f1nanc1ng —'because 1t mlght be sens1ble to

decllne to buy more than ‘the bare amount necessary for o

'.:control on the pr1nc1ples of dlver51ty of rlsk and

"'opportun1ty.226_‘"“._=j’ : R I f e e

Further, modern corporate law contalns several

SR 2 S
. remedles to protect m1nor1ty shareholder s r1ghts.222 It,'f

v

dls suggested that an equal opportunlty rule or follow up

SR S

'y’offer obllgatlon should not apply across the board because
those c1rcumstances where elther the common law or the
rstatutory corporate law do not apply, and where there rL*SOme.'

”other factor present beyond the mere payment of afpremium(f'fb
: ‘Wlll be rare.zg8 The assumptlon underlylng the equal

- opportunlty rule 1s that the ev1l to be prevented 1s elther

|

ZSO great or- so certaln that any good whlch ‘the: rule w1ll

revent must be sacrlflced 2291 There is no proof that thlS fole

T

PR

“as umptlon ;svtrue.;j.

The next development in Ontarlo after the Merger

:lReport and Farnham v.'Flngold was the report of the Hodgson ff

A ‘;‘.



’Commlttee in- 1973.230;-The Hodgson'Report'nOtedvfhat the.

2C1ty Code prohlblts, as a pract1cal matter, the transfer of

e

'effectlve control unless a general offer is made not- only to

o

: holders. of the same class of shares but also -to the holders

"of any other class of equlty share capltal 231 Whether to

116.

requlre such p general offer in Ontarlo serlously d1v1ded thee_‘[

';members of the Hodgson Commlttee.- The majorlty felt that the

,‘prlvate agreement exemptlon from the take~over bld prov151ons
D,
should be malntalned 1n 1ts current state w1thout any

tr~follow up offer requ1rement for the follOW1ng reasons 232; '

‘(i): shares 1n a corporat;on are personal property and
."“the controlllng shareholder should be free to
Ljdlspose of hlS shares as “he thlnks fltiln the
-7absence of cogent and overrldlng reasons,l
;“ﬂ(ii)t to abollsh the exemptlon or to lmpose a follow up
a;offer obllgatlon would reduce the 1ncent1ve for a
.sffll _‘p'person to develop and manage a bu51ness by denylng

,ssuch a person a. premlum for hlS efforts,

v
il

‘a(iii)t-a follow up offer obllgatlon could 1mpose an
‘economlc hardshlp on the prospect1ve purchaser,‘and

",_only those that could afford to buy all the shares >

5

b"”would buy the controlllng shares,}t

-



d a- follow—up offer W1th1n a reasonable perlod for all the ’

:companles mlght be adverse to sell non- contr0111 g 1nterests

‘ ownershlp by the offer..n

concentratlon of ownershlp of companles.

‘diV)‘ the follow up offer obllgatlon would be embodled'in

a statute rather than the 51tuat1on in Brltaln'
{ ,‘_where it is 1n the C1ty Code whlch is only of

\ persua51ve force.
L

: N
B they were uncertaln of thelr ablllty to. sell thelr

: controlllng lnterest at a. later date and because the

: ;follow up obllgatlon would tend to result in lOO percent

233 Second because only the T

cpntrollers of large poolsﬂef”’apltal could afford to make

%follow up offers the follow up offer obllgatlon would further

34

o The m1nor1ty of the Hodgson Commlttee were of the

: v1ew that the prlvate agreement exemptlon should be o

, malntalned but that 1f 1t is used to acqulre/control 1tv

-

- - f

235

’<‘rema;n1ng shares of the same class. T The mlnorlty

vthreasoned that the argument that the follow up offer

l obllgatlon would remove any 1ncent1ve for entrepreneurshlp o

I

117.

"kshould be condltlonal on the person acqu1r1ng control maklng ”‘f
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\was weak because conceptually each share is the same as every

other share of the same class. The mlnorlty reasoned,.‘
further, that when a controlllng shareholder sells control he

is actually selllng corporate assets and the control over

vthose'assets which belong to all the shareholders, not merelyA

the controlllng shareholder.
B

2?6 The mlnorlty rejected the.

’argument that -a- follow -up offer would cause economic hardshlp

a

'4to,offerors.

The mlnorlty felt that the con51deratlon offered 1n»¥

the follew up offer should be- 1dent1cal to that recelved by

\

~the control shareholders, but they could see no ob]ectlon to

offerlng securltles in the alternatlve.237 They also:

:wanted to see notlce of the follow up offer glven ‘to the
holders of any shares, optlons, debt’ securltles or warrants

) -
jthat were then capable of being converted 1nto shares of the

class 1nvolved SO that the holders of these securltles couldl'

convert and part1c1pate in the follow -up offer if they chose

'to do so.2§8- Further, the mlnorlty were of the v1ew that

,some flex1b111ty was. de51rable, and that the Comm1331on

yshould have the dlscretlon to exempt oft: From maklng-a

Y

follow—up offer.n

Early’drafts of”the New 0. S L. 1A4Ls 154, 75 and

239

'98 contlnued the prlvate agreement exemptlon unchanged

'Blll 20,24O however, whlch was 1ntroduced for flrst readlng

118,
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on April 5, 1977, deleted the ‘private agreement exemptlon
completely. The exemptions for private companies and stock

market purchases and by Comm1SSlon order were retalned, but

severe limitations were 1mposed on the stock market purchase

exemptlon.z__4l Johnston suggests that the framers of Bllk

’20 must have concluded that the malntemance of the prlvate
vagreement exemptlon was no longer justlfled, desplte the' .
inconvenience entalled by subjectlng many small size et
transactlons to leglslatlve requlrements and the undoubted
sophlstlcatlon of many of the offeree shareholders 1n :such
\transactlons, poss1bly because the exemptlon was abused
The practlcal effect of these changes was that all
shareholders would recelve tlmely not1ce of ‘attempts to
. take- over control and be able to part1c1pate on an equal
ba51s.243 The sale of control at’ a premlum not avallable
to everyone would no longer have been p0551ble. —
A'further version of the Act, Bill 30,244 did not
vcontaln the prlvate agreement exemptlon elther. The, final“
f<ver51on of the Act, Blll 7, whlch was enacted as, the New
0. S A., resurrected the prlvate agreement exemptlon but,
“after. an. elght to sevén vote. in comm1ttee,24.5 inserted a -

folloWeup offer obligation'along the lines suggeSted,bymthe

”vminority in the HOdgson_Report..

Only'Ontario has a]follow-up offer obligation. The -

242

119.-
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New A.S.A. retains the prlvate agreement exemp ion unaltered .
and does not impose any follow up offer obllgatlon. Among

‘ the other unlform act prov1nces,vBr1tlsh Colu bia and
—Saskatchewan have not yet enacted new securlt'es leglslatlon
and Man1toba’ha§ enacted but not yet proclaimed a new

SecuritiesrAct mbdelled on the New 0.S.A., that contains a

1

follow—up offer obligation.24.6 Apparently anitoba is

"/waltlng for certaln amendments that the 0.S C. "has proposed

for the New 0.S. A.247 to be enacted and the

follow suit w1th thelr leglslatlon.248 Qu bec-has put .

they Wlll

'forward a worklng paper for new securltles leglslatlon whlch
would_not‘contaln‘a follow—up offer‘obllg tion, but wh1ch

vwouldvrestrict the private agreement'eéem tion to single
famil-ies.249 The Atlantic provinces have not made. any move
hefC;B.C.A; does not

contaln a follow~ up offer obllgatlon and there are no moves

_'to amend their securltles leglslatlon.

afoot . to change that 51tuatlon.

1. The Statutory Provisions

'(a)‘~Tri§gerin§ the Obligation

The follow ~-up offer obllgatl n is found in

-subsectlon 9l(l) of the New O S. A.(Whl h reads. as follows*

- "Where a takeeover'bid'ls efffected without -
- compliance with section 89 in reliance on the



)

exemption in clause c of subsection 2 iof section
88, if there is a published market in the vlass of
securities acquired and the value of the
consideration paid for any of the securities

‘acquired exceeds the market price at the date of

the relevant agreement plus reasonable brokerage
fees or other commissions, the offeror shall w1th1n
180 days after the date of the first of the
agreements comprlslng the take-over bid, offer to
purchase all of the addltlonal securities of the
same class,owned by securlty holders, the last

-registered address of whom is in Ontario or in a

uniform act province, at and for a consideration

"per security at least equal in value to the

greatest consideration pald under any such
agreements, and. that offer-shall be a take -over b1d.
for purposes of. thls Part.v S

"All the conditiohs in thisssubsection,muSt be met before the

_obligation arises.-’

(ii)

(iii)

There must be a take—overkbidras that'termfisl
deflned in subsectionv88(l)(k):‘ The key'ingredient

here 1s the arbltrary test of effectlve control.

If the offeror elther has or acqu1res more - than 20

percent of the outstandlng votlng securltles of the

of feree company the acqulsltlon is a take—over bld,'

The acquisition must'beueffected in reliance on the

_prlvate agreement exemptlon found in subsectlon

’88(2)(a). A take-over bid effected by any other

meansrdiiL”not trigger the obllgathn.ZSO -

There must be a publlc market 1§'the class of

securltles acqu1red pursuant to ‘the take- over bld.



(iv)

‘Wlth Suncor S parent.company. ’ ~

published market is defined in subsection 88(1)(j)
: / ' . e

as a. stock exChénge,recognfzed by the Commission

" for this purpose on which such.securities are

llsted or any other market on whlch such securities:"

are listed if the prlces at which +'hey are have
\

r.been traded on ‘that market are regularly publlshed

. in a newspaper or business or flnanc1al publlcatlon

Al

of generalvand regu}ar:paid circulation. The lack

~of a published market in Suncor Inc.'s shares was

relied upon by bntario Energy Resources

Corporatlon 1n thelr 1n1t1al refusal to make a |~
. \ &~

follow up offer to the 706 mlnorlty shareholders of
~

".Suncor Inc.v Ontario Energy had purchased a 25

percent 1nterest in Suncor in a prlvate agreement

,

251 .\‘«\
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Finally, the offeror must have paid a premiumuof\ig

e

~

,percent over the.published market price. . In fact,

for the purposes of’ subsectlon 91(1), subsection

162(3) of the Regulatlons eflnes "market prlce“ oﬁf
La partlcular date as the am unt lS percent 1n
.excess of the s1mple-average.of the clos1ng price

for each day on whlch there was a market prlce and

:falllng not more than 10 bu31ness days before the

Arelevant date."If the Commlss1onvdec1des'that the

'market price was artlflclally hlgh because’the

122.
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‘pub}ished market was affected by an anticipated
take-over bid or by improper manipulation it has Y

the poyer under subsection 99(b) to determine the
: . T

"market price" ekcluding any change attributable to
. ¥ .
the anticipated také-over bid or to the improper

4

., manipulation.

Whether to make. a determinatioh that the “market

price" was less than the actuai price paid in a take—over,bid

- 4

/effected under- the prlvate agreem@nt exemption was the

: , | B )
previous 10 'ten days would have been below $21.73 but for

subject of a recent 0.S.C. hearlng.252 Albérta Energy -

Limited had purchased 28 percent‘of,Britlsh Columbia Forest
products from NorandaJMinés ﬂﬁmited”for $25.00 a share.

Several mlnorlty, but by no means unsophlstlcated

shareholders of British Columbia Forest Products thought that

. the market price was effected by an anticipated qake—over bld

for British Cplumbia Forest Products and asked the 0.S.C. to

" make a detetmination that the'published market pricevfor the -

A

S

such anticipation. ' ' . ‘

It seems like a‘ludicrous determination to‘have to

‘

make, that the market prlce was- not really the market prlce

.‘because 1t was. affected by a rumor. Rumors are always

,'affectlng market price. That is part of the whole 1dea of a

free auct;on_market. Prov1ded there is no tradlng on the

r.



basis of confidential inside information or manipulation, the
market price is an accurate reflection, the only one, of what
the public perceives the price should be. turther, there is

the problem of such a determination being part of a

L ‘ 253
self-fulfulling prophesy. The Commission noted:

"Accordingly, just as the Commission must

be vigilant to protect minority security
holders so to it must be vigilant not to

abuse the rights of majority security

holders. A security holder to whose
securities actual control is deemed to

attach should not be put in the position

of being unable to dispose of its block
without the purchaser making a follow-up

bid because the market players anticipated

a second take-over bid, either by a third
“party or a follow-up bid by the offeror,

with no evidence upon which such anticipatiodn
could reasonably be based. In such a case

the result might be a self-fulfilling prophesy,,
a "Catch. 22" situation, which would inevitably
.require a follow-up bid."”

Nonetheless, the Commission found that though there, had been’
no 1mproper manlpulatlon the market had been affected by an
eentieipated take-over bid-and determined that the "market
price" was less than $25.00. Conse;uently, Alberta Energy
Company Limited Qould have been required to make a follew—ué
offer for the remalnlng shares of British Columbia Forest
Products. Fortunately for Alberta Energy Company the
Commission decided the transactlon was not "prejud1c1al to

“the publlc 1nterest" and granted an exemption under - ﬁk

subsectlon-99(e)3
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”l(b), Exemptlon From the Obllgétlon

iy,

o

'

o

When theeifllow up offer obllgatlon 1n the New S
o, S A. was/under detailed examlnatlon by the Admlnlstratlon -i‘ij

~of Justloe Commlttee of the Ontarlo Leglslature it was so-'

N e

'4:contr vers1al that the then Mlnlster of Consumer and

_Commerc1al Relatlons found 1t necessary ‘to make a statement _;'»;

T to the Commlttee regardlng the method by whlch the

&ﬂbenforcement of the obllgatlon would be effected 254 fThe]lf"“'

i

Uy,Mlnlster recognlzed that 51tuatlons could arlse in Whlch the

,ffollow up offer obllgatlon could 1mpede or even prevent the ot

q L

"'consumatlon of -a de51rable transactlon.v He c1ted two
‘examples of transactlons that should be exempted even though
! « S
3
technlcally, they mlght trlgger the obllgatlon. i

f(i)7 where a control block 1s held out51de Canada

'[overrldlng economlc 1nterestsvmlght dlctate that o

Tﬁ,repatrlatlon of that control block should be‘

4 |
1

ff[permltted even 1f a premlum must be pald and

dff(il)'*where the sale of a comparatlvely small number of

SR 4”f:wfshares mlght tllt the balance of control 1t lS-
1doubtful that the follow up obllgatlon should be

"1 vlmposed S T ] ». B »_
‘,The_Minister noted4thathhile'there‘were_proviSionsjallowing} o

1
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126,

"\ ,‘ . \ p
\‘ | o £
, .- : . .5';) *
‘the Comm1ss1on to grant exemp%lons there were no guldellnes _
. - . l .
“as~,o'01rcumstances 1n whlch the dlscretlon would be‘c', i
exer_lsed and 1nd1cated that he had 1nstructed the O S C. to
-gprep re such gu1de11nes. Thls resulted 1n Ontarlo Eollcy No
255 S »'_‘1-]';g‘" o < "ﬂ, e
ﬂg The statutory exemptlons are f»}'d in sectlon 99 of_ D
L g o .
- / _ -
,rthe New O S. AJ» They glve the Commlss1on a con51derable

: degree of dlscretlon to grant an’ exemptlon on appllcatlon by R

ff'an 1nterested party, generally the offeror.. The onus is on

";the appllcant,to establlsh the necessary grounds Wthh would o

L3

',permlt the O S C to. make the approprlate exemptlon order.fr"

. The grounds are twofold..:g;ﬁh“alzﬂ,fff' e .]vft’hA

’ﬂ(i)ﬂfSubsectlon 99(a) permlts an exemptlon 1f the

'['Comm1551on determlnes that the offeror w1ll not or Lfi

‘dld not acqulre the power or authorlty to control

)

w.”'th bu51ness orﬂaffalrs of the offeree company as, a

'-fresult of the take—"ver b1d

(ii) ‘Subsectlon 99(e) permlts an: exemptlon where 1n theiv”

£

'Commlss1on s oplnlon it would not be prejud1c1al to

”the_publlc 1nterest_tordovso._i”
toThe appllcatlon of the subsectlon 99(a) exemptlon is

~yhlghllghted@by the»McLaughlln case..?'s6 S B McLaughlln u



..4? Fﬂ- . . S o : R -
_‘Assoc1ates Ltd. Was controlled by Stuart Bruce McLaughlln who '

. was the benef1c1al owner of 52 9. percent of ‘the outstandlng
:shares or 49.6 pércent on a. fully dlluted ba51s.\‘dnvl

t September l6, 1980 McLaughlln purchased 150 000 shares at
512 24 in a prlvatenagreement to glve him benef1c1al

‘ownershlp of 57 9 percent of the shares of the company or

j’54 3 percent on a fully dlluted ba51s.‘ The transact;on met

l_all the requlrements to trlgger the follow up offer

mlobllgatlon- ‘ si'ﬁ

o
3
- PN -

“;(lli 1t wasia take—over‘bld
(1l)‘ relylng on the prlvate agreement eXemptlon,'
?;(iii) there was a publlshed market for the shares,land
2iw) the prlce pald was l5 percent above the publlshed

‘lvv market prlce, . o s

'fbut McLaughlln;just assumed that because he already had

“control before}the transactlon that he was not caught.257

'fThe Comm1551on-demanded he make a- follow up offer, however,u.
: i

fand eventuallyvthere was - a hearlng of an appllcatlon by

'McLaughllnafOr an exemptlon under subsectlon,99(a). fi"

"‘McLaughli&“‘id-not make an appllcatlon under subsectlon

-e"99(e) The Comm1551on took the v1ew that an exempt&on under"

'J?subsectlon 9?(a) was - only avallable 1f there waS-doubtrthat

‘]the appllcant acqulred control and de01ded that the exemptlon
-was not avallable to an- offeror who already had contrdl and

1rwas'merelyjconsolldatlng“1t. The Ontarlo D1v1s1onal Court

i
|
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.dlsmlssed McLaughlln“s appeal of the 0.8.C. dec1s1on on ‘the
.narrow ground that the exemptlon was perm1531ve and not
mandatory.258‘ The‘ti1s1on ‘was cr1t1c1zed in the Interlm
‘;Reportzsg as-a perverted use of/the'follow up offer
V;obllgatlon to cure a percelved 1n51der tradlng abuse\by a
controlllng shareholder.” The Interlm Report went on: to

‘ comment that, 1f the tlmely dlsclqsure and’ 1n51der tradlnd
\:prov151ons of the leglslat1on were complled w1th they could
isee nothlng 1nherently abu51ve of mlnorlty shareholders
}rlghts for an 1n51der'to purchase shares by prlvate agreement
vat”above market prlce 51mply because the purchaser 1s an

: 1n51der and 1rrespect1ve of whether effectlve control 1s

Vriacqulred They fel&»that the follow —up offer obllgatlon :

'should not be 1mposed ss the purchaser elther acqulred

"effectlve control as a. result of the transactlon or 1t could

be demonstrated that 1t was one 1n a serles of transactlons

”whereby effectlve control was acqulred 260

r“rpﬂa{'*}f'The appllcatlon of the’subsectlon 99(e) exemptlonf
1s dlscussed in- Ontarlo Pollcy No.‘3—4l} The Pollcy sets out
:several spec1f1c 51tuatlons‘representatlve of the klnds of B
‘c1rcumstances 1n whlch the Commlss1on mlght glve favourable
"con51deratlon to an appllcatlon under subsectlon 99(e) o
(i)piRepatriationtof’a“controll;néiinterestpinfa1t'u

‘Canadian company. - .

128-



S(ii)

¢

C (i)

“b(iVy

Purchase of a controlllng 1nterest by employees of
the company or members of the famlly ‘of the

controlllng‘shareholder.' The Pollcy notes that

"The consequence, if the follow=up
- offer obligation were to be applied,
~might be to discourage the controlllng,
shareholder from retiring,  or to
force him ‘to sell the shares to a - -
less desirable third party. Elther‘fﬂ'
, result mlght be: unde31rable.

tWalver of the rlght to a follow up offer by a vote‘

5major1ty, presumably because they feel a transfer

.nof control would be in thelr best 1nterest.

Where the control block is transferred pursuant to“

'ja bona flde corporate reorganlzatlon w1th1n a group

=-‘j,of controlled companles.

.(§):

”Q*amalgamatlon or‘anvarrangement,

“-'_(v_i')”

T Lt
7
P

'aWhere the con51deratlon requ1red by subsectlon

9l(l) 1s made avallable to the other shareholders’.

1l1n 01rcumstances that do not technlcally quallfy as

"a follow-up offer such as’ pursuant to an:

261

5Where the offeror 1s requlred to purchase control

.vlnvoluntarlly. o

”yof the mlnorlty shareholders passed by ‘a two thlrds-i'



f,It 1s clear from these s1tuatlons that are descrlbed in the ’
4 B

.Pollcy, partlcularly‘(l), (ii) and“(lll), that the Comm1s31on

at

is aware that the 1mp081t10n of a follow up obllgatlon .can

have very severe consequences for the offeror, severe enough

that the offeror w1ll not make the offer 1f the obllgatlon 13;”

e

: golng to be. 1mposed

'2.. Problems With-Applicatlon‘and Enforcement

'l(a)f Equiv‘al'en‘t,'Cons;ide''.‘c‘;-“tt,‘iOr:1 o

Once 1t is establlshed that the follow up /
S i
‘u-obllgatlon ex1sts sectlon 91(1) requlres the offeror to make -

- an offer to purchase all the addltlonal securltles of the
,;Same class "for a. con51deratlon per securlty at least equal

‘1n value to the greatest con51deratlon pald“ under one “or. s

',more prlor agreements entered 1nto by the offeror.:

¥ a

Theoretlcally thevofferor w1ll value the prlvate’f-'
;agreement con51deratlon and then s1mply ensure the
fcon51deratlon per security to be offered to the remalnlng
flshareholders under the follow up offer lS at least equal 1n

s ,value. Thls would be 31mple 1f only cash was offered 1n_1
BEAeiohiachs N
AT

consideratlona‘ Problems of 1nterpretat10n arlse,,however,

Mwhen the con51derat10n 1n elther the prlvate agreement or - the"

}ffollow up offer con51sts wholly or partly of securltles._.
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MOst of these-problems havevnow been worked,out through

jvarlous cases ‘brought before the Comm1351on in the last few
252 L o

o

bfyears and thls is the result:
r(l) 4The relevant date for determlnlng the value of the
: prlvate agreement con51deratlon is the date of the .

prlvate‘agreement.

ay
B

~“-(‘ii.')_" The value of securltles 1s normally‘the market
| ;prlce as . of the relevant date, but 1f a large block f, } -
’securltles that was recently acqulred by the
offeror 1s lnvolved the value 1s the cost to the o F
Offeror.: | |

- o piae ",

(i) :The relevant date for determlnlng the value of thei

{

'follow up offer con51deratlon is the date- of the

- follow—up offer;'

Coiv) If more than l80 days elapses between the prlvate

vagreementland the follow up offer the time - value of

| - .
oney must be reflected in the follow -up offer

cons1derat;on._
«

'The equ1valency requ1rement prov1des an opportunlty
v“for offeree shareholders who are not satlsfled w1th the valuehl

of thq follow—up offer con51deratlon to- use the Comm1551on ast

. %



'F,Bankeno was to be restructured in a compllcated asset

132.

.a weapon ln_their.dispute. This is what happened'in'the,

'take-over;ofuMerland Explorations Ltd. byjlurbo Resources‘
‘Ltd. - Some Merland,shareholders felt the follow-up offer

consideration was not equivalént to the-price paid by Turbo

for the control block of shares,

fn'the'summer of lQSﬂ“Turbo purchased 51 percent ofv..

\

‘Merland in two steps. They first purchased'a 27 percent

;kp051tlon in Merland from an offshore company for $13. 13 per

share in a cash transactlon. ThlS pos1tlon was 1ncreased

'qu1ckly to Sl percent through a partlal take over b1d on the

fToronto Stock Exchange.263‘ Turbo dld not feel that they

"were obllgated to make a follow up offer under subsectlon
(l) because nelther Turbo nor Merland were Ontarlo
onpanles and the. prlvate agreement for 27 percent was

"concluded out51de Canada.?64, To obtaln the T S: E.'s and

 0.S8.C.'s perm1551on to make the exchange bld however, furbo
'voluntarlly agreed to make a follow up. offer to the remalnlng

shareholders that was at least equlvalent to the $13. 13" per o
: share they had pald under the prlvate agreement and were
'.901ng‘to pay. on the stock exchange Because of the falllng
stock market,;partlcularly in resource 1ssues, and rlslng
1nterest rates Turbo was not able to offer cash cons1deration.k“"
in the follow up offer.y Instead they offered shares and

o~

warrants in a partly owned sub51d1ary, Bankeno Mlnes Ltd. '_y‘”

'exchange between Turbo, Merland and Bankeno.26,‘

-1




Mlnorlty shareholders in Merland, led by Domlnlk

Dloughy, president of. Malson Placement Canada Inc., concluded-

Turbo's offer was not equlvalent to $13. l3 a’' share. They.

vasked the O.S,C for a ruling that the offer was

insufficient.?66 Turbo claimed its offer was for equlvalent

‘con51deratlon\and objected to the 0.S. C 's jurlsdlctionvto .

'de01de whether their offer was equ1valent.2§7['Turbo stated
that thelr obllgatlon to make a follow up offer was a

contractual commltment, made at the ‘time of thelr stock

’exchange take over bid and not pursuant to subsectlon’

91(15.268 The result was a serles of hearlngs before the

\O S.C. and'the Supreme Court of Ontarlo. The decisions”have

‘gone agalnst Turbo so far. Thé‘o.slc, ruled that Turbofsv
269

_offer was not. equ1valent to $l3 13 a share. , The'Supreme‘ d

‘Court rejected Tutrbo' s aﬁgument that Turbo was not bound by

'the New 0. S.A. in maklng the follow*up offer270 and ordered

Turbo to make a follow Up offer for con51deratlon that O S. C.

would f1nd to be equ1valent.27l

e

In the attendant publlc1ty not enough Merland

sharholders tendered under Turbo s follow -up offer to provide

nTurbo with at least, the two thlrds control of Merland 1t was
seeklng.272 Consequently, Turbo has been unable to. ease

1ts debt burden ‘by amalgamatlng w1th Merland and must

re- schedule its debt or face the: very real p0551b111ty of

belng placed in recelvershlp.273

133,



In seeking the Ontario Sup eme Court order to force
Turbo to make a better offer the 0.S.|C. argued that the order

was necessary to maintain the 1ntegr1 y of and publlc
274

( A journallst in the

confldence in the capltal markets.

Flnanc1al Post applauded the mlnorlty Shareholders 1n ‘Merland

(_,", |

who complarned’to‘the O S C., clalmlng that the publlc1ty
w1ll give Ontario's- follow -up offer obllgatlon more staylng

power and respect. 73

/

Surely there must be something wrong/with these

sentiments. ’How;can one have respect for a provision that is

o :
supposed to maintainzpubliC'confidence-in the securities
o)

fmarket if it‘helped brlng one of the star performers in
the Canadian oil 1n ustry to the brlnk of bankruptcy’i Is no
con51derat10n to be glven to the 1nterests of Turbo S

shar‘eholders'> Because of the dramatlc decline of the stock

market 31nce the summer of 1981 the deal that was ; offered to
\ .

B Merland shareholders ‘may.-not be as sweet as the mi orlty

"Merland shareholders would llke, or that they were) led to-

believe they would recelve, but it was not terrible relatlve

to.the market conditions at the time;276

(b) Extra-Territorial Application

o

At the time of the enactment of theffollow—uphoffer

:obligation it_was'thought that‘otherhjurisdiction ;

134.

@



135,

espec1ally the unlform act prov1nces, would follow sult,277

but no other jurlsdlctlon presently has such a prov151on.v
vahe 0.5.C. puts a very broad-xnterpretatlon_on when a |
afollow~up offer is required, as we saw in the McLaughlin case
and in the'controversy overfTurbo's takeQOVer of Merland, and’
_it»has taken thls same expanslve'approach when‘claimlng” -
jurisdictlon. The ba51s of this clalm is that an. offeror who .
~ has access to the capltal markets in Ontario, normally by
virtue of having its stock llsted on the Toronto Stock
fExchange, should adopt Ontarlo ] follow up offer obllgatlon :
'on’a "voluntary" basis as a condltlon of such access. The |
‘clalm is enforced by using other statutory provisions’ such as'
the power to deny tradlng-exemptlons or 1mpose a cease.

- trading order. ' “4\f1; . ‘ ‘ » -

A good example is the Universal’Exploration*Ltd. <

and Petrol Oil.and Gas Co. Ltd. case. Universal is a Calgary L.
based company._hOn‘September 1, l98l Unlversal purchased 65

percent of Petrol from Western Decalta Petroleum 1977 Ltd.-of
Calgary for a comblnatlon of cash, a note and shares worth a

f————/———_‘—‘%—x\ . ,
'total of $lO 70 for each Petrol—share~—a—substantlaL_ remium: —

over market value. Unlversal proposed an amalgamatlon of
1tself ‘and Petrol Wthh was approved by the najorlty of the
pshareholders of each company and the arrangement was approved
‘by the Alberta Court ‘of Queen' s Bench Under the arrangement #

the market value of the ‘shares that the Petrol shareholders

L



W

“would receive was:less than the $10.70 per share received by

A.S.A. and the New A.S.A.

Western Decalta, but this was permissible.under'both the 014
. N \ « . -

The 0.S. C attempted to disrﬁpt this Alberta deal,

however, because Petrol was listed on the Toronto Stock

B

Exchange and 1t felt that Un1Versal should comply with

subsectlon 91(1) and prove to the 0.S. C 's satisfaction that

the deal was falr to the minority Petrol shareholders._z78

Thls is desplte the fact that the control block Universal

1

_purchased had never traded in Ontarlo and the entlre prlvate

,agreement had been completed in Calgary. . The O. S o 1mposed

various, interim orders denylng tradlng exemptlons and made

1nter1m cease trade orders to temporarlly block the

/

amalgamatlon on the grounds that Unlversal was unw1lllng to

=

4observe government pollcy and should therefore be denied

279

access to the capltal markets ‘in Ontarlo. , .The Alberta

’Court of Appeal subsequently dlsapproved of the arrangement{

&

It is llkely in a clear cut case, where the_

trlggerlng prlvate agreement .was not connected in any way tof

Ontarlo [S] capltal markets, that the 0.S.C.'s ]urlsdlctlon to’

\

deny exemptlons or impose cease tradlng orders for. fallure to
comply w1th subsectlon 91(1) could be successfully
‘challenged 289 There are two reasons for thlS. First, it

would be very dlfflcult for the 0.S. C to argue thatvit is

136.



. . L ‘zx .
simply exerc151ng its general power to supet@lse,the cap;tal
markets of Ontarlo 1n determlnlng that this type of act1v1ty
should disentitle persons from trading in securltles in

Ontarlo where the actlvlty is in no way morally reprehensxblc

and is permltted in other jurlsdlctlons.28 Second, the

“ |
)

O.S.C.:action could be dnterpreteo as the modification of

" civil or contractual®’rights that were created outside Ontario
/ S '

and might be found to be invalid on the basis that it was:
".-._; neithericonfined to-property and
.civil rights within the province nor

~directed solely to matters of merely282
local or private nature w1th1n it."

W
Jﬂu& P4

. a . ' ) ' " . o
as the leadlng case; bn the terrltorlal limitation on

'prov1nc1al power, Royal Bank of Canada v. The Klng, puts it.
w

This is not to say that the prov151on 1tself is not within

.. the competence of the Ontarlo Leglslature, only that an

A

Jactlon to enforce 1t by the 0.S.C. that 1nterferes w1th
~rights in other prov1nces on more than an, 1nc1dental basis
"may. be invalid.z,s3

S

3. P0551b111ty of »eform

o
"cr’

The 0.S.C. 1s apparently having some ‘'second
thoughts concernlng the efficacy of the follow up offer

obligation. A commlttee of practltloners in? the SeCUrltleS"

law field has been app01ntednby the O.S.C. to review the.



provisions in the New.o S.A. governing take-over bids. The
committee was SpClelLdlly asked for their views on the
questlon of whether the Eollow up oftnr obllqatxon should be
maintained. The committee issued an Interim Report on the

’ pl
follow-up offer obligation in November 19g1, 284

The Interim Report gives_q{brief summary of the
R~

history of the follow-up obligation in Ontario and the

varioup.theoretical bases for imposing the obligation.

£ follow up obligation or SLmllar obligation,

'

should fﬁhtinue to be contained in the New O.S.A.

.The most interesting aspect of the Interim Repofﬁi

'is its conclusion that Ontario's follow—up offer obligatfbn

does not stem logically from any of the theoretical bases for
such a policy. The committee notes that a’'consistent
application of either the corporate asset theory, whioh was

touched upon in thebdigcussion of the Perlman v. Feldrﬁann285

case, or the fiduciary duty theory, the basis for action in

‘the Farnham v. Fingold286‘caseh result in the imposition on

the vendor 1n the trlggerlng prlvate agreement of the
obligation to distribute the premlum pro—rata to all

shareholders. Ontario's follow-up offer obllgatlon, however,

"

,regulates the conduct of the purchaser. ,The\committeevfelt

.n" 5

that the follow ué offer.obligation stemmedmeSt directly

¢

114,

ar
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from Professor Andrews' egual opportunlty theory, but, f R l‘,:- ylfd{
because 1t 1s tled to the deflnltlon of’ take over bld rather

than the actual acqu151tlon of effectlve control, that }t is

. -
] : ! /

“To make ‘the follow-up offer obligation more in line =

much broader. a Yng'[.,. N 'jyf~: s .;v: ‘--figu.eﬂ,t,- T S

with‘the theoreticalfbaseS‘for"it the committee suggested

that the obllgatlon only apply if =he offeror actually;f
acqulres effectlve control in the triggering "prJ';va"te»'-'D
agreement to av01d the' problem in the McLaughlir case.”“
X Further, they suggested that the offer have the optlon of
i'elther maklng a follow up offer as pres cently requ1red or
paylng the m1nor1ty shareholders a premlum equal ‘to: that 1nj
the trlggerlng prlvate agreement w1thout hav1ng to purchase

f thelr shares.287 o ol ‘.‘fi,=» 1f1cl “_‘ '_f'vf»VE_cf-°'

P L4 : R . ,‘. ., "

It 1s astonlshlng to the wrlter that a prov1sxon i

fﬂ?

such as the follow up offe& obllgatlon,'w1th 1ts tremendous

1mpact on companles who make or are plannlng take ~over’ blds, =

.‘)_

? would have been enacted w1th so,llttle understandlng of the.

.. V
theoretlcal ba31s for it. It seems strange that the very

,.regulators who advocated 1ts enactment and enforce 1t so _ .

d rlgorously should be trylng to flgure out exactly whyvthe

Pl

~prov151on is 1ncluded in %@@ Newio s. A.ktwo and one. half SRR

s S %
yéars after it became effect1Ve.. The wrlter feels that the i

- prov131on 1s just a dramatlc example of what can happen 1f
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Co
‘one concern, protectlng offeree shareholders, is allOwed.tof>

S -
/

overrlde other 1mportant concerns w1thout suff1c1ent fore—

"thought,as to the,consequences,.

Because of the controversy surroundlng the

3

,,follow up offer obllgatlon 1t 1s llkely that the supgestlons

-,‘1n the Interlm Report w1ll be 1mplemented It 1srhoped, in:

'addltlon,vthat the exemptlons mlght be broadened, or at least

p

‘ 1nterpreted more loosely, to lessen the 1mpact of the,

'obllgatlon.288' T ,f g‘ SRR

[2

0.
. o

'B,_fThe Stock. Market Purchase Exemption R

'c As was noted in Chapter IV, the stock market'
bpurchase exemptlon 1n the New O S A, and the New A S A
- con51derably dlfferent than the exemptlon in the prev1ous'

o leglslatlon. The over—the counter part of the exemptlon has'

3 \

'“ybeen deleted and the exemptlon has been restrlcted to

‘purchases made on a. stock exchange recognlzed by the

‘respectlve securltles comm1551on, and then only 1f 1t 1s made -

vaccordlng to the by laws, regulatlons or pollc1es of the

jstock exchange.?sgﬁ How ‘this change<came about is. anvyi

/

‘1nterest1ng story of percelved abuse of the exemptlon as 1tx{7:

"y .
. S i
B LS

s ex1sted 1n the old leglslatlon and attempts by the O S. C~

o

‘prevent thls abuse through pollcy?%hanges, at; m@ts whlchéﬁ

vtwere largely unsuccessful because there\m%s fo. SUPPOrtlng 11*7*

a ! v i

b

‘..

,leglslatlon.: 32‘:f-v; K . Yoo
,/ .' . N . : - . R o B o "
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1. The'Exemption‘Underfthe,Old Eegislation

The exenptlon was" 1ncluded in the orlglnal

vtakeLover bld leg;slatlon because 1t was felt, where a

take over was effected through the stock exchange or 1n the
’over the counter market w1th cash con51derat10n,vthat the

free market forces operatlng in these markets would prov1de‘d //'

90 No pub

(‘/ 3
the necessary protectlon to offerees.

c1rculatlon of 1nformatlon was . requlred,vnor was-there“any

S e

~ requlrement that tradlng be halted to permlt analy51s of

b 6.291 Only the normal 1n31der tradlng rules applled so

that offerors d1d not have to report that they were 1n51ders'

untll ten days after the end of the month ln Whlch they
o g4
‘ acqulred suff1c1ent shares to become an 1n51der.‘ Addltlonal

A%
| .&%

purchases were reported 1n the same manner..'
,3
As noted earller,'a stock exchange bid had to be

for cash and no: condltlons were permltted except the max1mum ”

number of shares that the offeror was w1lllng to take dp. 'Ifj

the offeror announced a bld for 50 percent of the shares of a -

company and only 25 percent were tendered the offeror was i

1.

obllgated to take up and pay for those shares.v'This placed
the offeror at a. cons1derable dlsadvantage in. relatlon to ‘an

- offeror maklng a c1rcular bld. Because there was no mlnlmum

St

perlod that the b1d had to remaln open, however,,there was

"much less chance of e er a competlng bld .or the offeree'v

i
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company mountlng a: successful defence than if a’ formal

'jtake over bid complete w1th c1rcular were made.

[

a

The flrst true test of the stock market purchase»

exemptlon occurred in the take over battle between Rothmans

lJMall Canada Ltd and Phlllp Morrls Inc. for control "

e

oia P
,rof Canadlan Brewerles Ltd durlng May and June 1969.

y
Rothmans had acqulred control of Canadlan Brewerles

‘Ltd, in June 1968 by purcha51ng the ll percent control block

';owned by Argus Corporatlon for $12 OO per share.- Phlllp

: -
Morrls put the Canadlan and U S ‘1nvestm

‘tcommunltles 1nto
~a flurry on May ll, l969 when it anzounced that»lt ‘was 901ng o
to make a take over b1d for 50. per;/ t . of Canadlan Brewerles

29?% Phlllp Morrls owned dé shares of Canadlan

'shares.
,Brewerles._ The formal take over offer and c1rcular was
_ malled May 20, 1969 1n/compllance w1th the requlrements of
:the 0ld 0.S. A.~ It was for $12 00 per share cash 93‘”The
'V‘offer was to‘ekplre on June llv'l969.v Brewerles shares wereg.
tradlng 1n the $ll 60 per share range at thlS tlme."Thehk
h‘Brewerles-board, on whlch 51x of the 20 dlrectors were f
.'Rothmans nomlnees, were d1v1ded on whether toﬂredbmmend
acceptance of rejectlon of the bid and announCed that they

:would not 1ssue a dlrectors c1rcular,,,Rothmans, whlch then

owned ll 7 percent of Brewerles,'announced that 1t was

frejectlng the bid. 15
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.VIt'sooﬁ became,apparent that someone was’buying» TN
'large quantities ovareweries:shares on the stock exchanges'~
because the comblned tradlng volume on the Montreal, Toronto -
and New York stock exchanges on May 27 and May 28, 1969 was
;more than flve percent of the outstandlng Brewerles
-fshares.z?sh Inltlally there was speculatlon that Phlllp
'Morrls was an actlve buyer on. the exchanges, but when the
)demand for shares pushed the prlce on the exchanges to $12 75
:’per share and Phlllp Morris 1ncreased the con51deratlon in-

. 1ts offer to $15. 00 per share on May 29,11969 1t was_f

; speculated that Rothmans was’ behlnd the acthlty on. the
p_exchanges.ZQG' The only hard 1nformatlon was that the

' buylng was belng done on behalf of a numbered SW1SS bank

/ 297 S B . L f
,_account.;, L S R S e

. _The market pr1Ce of Brewerles shares cbntln ed: to
c1imb and the. hlgh volume of tradlng contlnued unt1l Jv
1969 when,the market closed at a record sl4. 12 per share.

nApprOXimately 708 000 Brewerles shares worth $9 5 mllllon

‘were traded that day.298‘ on June 6, 1969 the market prlce

fbegan to. decllne untll a, week later it was done to $9 75 per"

:share, 99;'

’On June 8th Rothmans announced that it had

i [4
|

~increased’ 1ts 1nterest in Canadlan Brewerles to 50 percent

;from‘llr7 p7rcent by purcha51ng 8.3 mllllon shares on the _

‘vl TR
- . . Py



stock exchanges since May ll 1969 for s1lé mllllon.300

Only six million of the 10.8 mllllon shares sought by Ph1l1p
Morrls were tendered by the explry of the offer on June 11,

gl969 and Phlllp Morrls bowed out of the battle for‘

Several\aspects of the take over are worth notlng;

Flrst,‘the exemptlon had been used for a qu1ck ~one- shot bld'
to acqulre control of a large publlc company.~ The exemptlonv,
‘was des1gned for, but not restrlcted to, an offeror who '
w1shed to add to hlS holdlngs over a perlod of tlme
;'Consequently, the b1d prlce may not have been subject to thef
'contlnuous evaluatlon on the exch;nge floog that was the
ba51s for the exemptlon.goz_ Second,~the take -over |
‘attracted w1de pub11c1ty but suprlslngly llttle controversy._
g3The contest was settled 1n the market with hard cash and
tw1thout the 1ntervent10n of securltles commlss1ons or the“k
courts. Thlrd” 1t appears from the result that the offeror'
maklng the formal take -over offer was at a’ dlsadvantage. It
”should be remembered, however, that there was nothlng
ﬁh‘stopplng Phrllp Morris from g01ng 1nto the market also.
Instead Phlllp Morrls those to rely on 1ts safe,'rlsk free,
‘ , ‘
"condltlonal offer, Rothmans took ‘a chance,'spendlng vast
‘isums and not belng sure untll near the end that 1t would

acqu1re the control p051t10n 1t sought. ‘Fourth, there were’

: probably shareholders who lost’ out, not reallzlng that alv7
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9ok
o pp

: take -over b1d was taklng place in the market untll Rothmans
had achleved 50 percent and pulled out. | A pro—rata take up»
nby Rothmans would have been fairer. It must be noted
‘however, that Phlllp Morrls announced 1ts 1ntentlon to make
:an offer back on May ll, 1969, prov1d1ng ample warnlng to _7
shareholders to pay 1ncreased attentlon to the market | |
Indeed desplte the tremendous demand the market pr1ce rose
only - $3 00 per share 1nd1cat1ng 1nformatlon concernlngwthe“;
p'r1s1ng’market was w1despread Further, the market»price
never reached the f1na1 prlce Phlllp Morrls‘offered; ‘It'maytd

be that some’ shareholders did not sell 1nto the market

because they dld not thlnk ‘the market prlce was hlgh enough

i The 1970 Merger Reporé”followed soon after the
Canadlan Brewerles take over. Yow W1ll recall that two of
alts recommendatlons had a dlrect effect on the stock market
purchase exemptlon.303” It recommended that anyone who had
acqu1red 20 percent of the equlty shares of a company
'_pursuant to the exemptlon should be requlred to report that "

3'fact w1th1n‘%hree days of the trade,tand the offeror was also

, to report each addltlonal flve percent that 1t acqu1red tee

8 W1th1n three days. ;In addltlon, the Merger Report

recommendec . % an offeror be prohlblted from reduc1ng any
,jpro rata purcliiases. it mlght be requ1red to make by . purcha51ng

‘securltles in the market durlng a take —-over bld Both these
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.recommendatlons were’ enacted soon. after they were made.?oﬁi

'-Whlle the latter recommendatlon would have had no effect on

the Canadlan,Brewerles battle, the former would have required

Rothmans €o disclose its positlon. ' o e

" The nextﬂdeVelopment following. the changes
recommended by the*herger'ﬁeport‘Was a Toronto Stock,Exchange‘
notice‘to-itS»members in 1972 prohiblting'them from making

use of the narket purchase exemptlon w1thout prlor Exchange

05

approval " The Exchange 1ndlcated 1t would grant 1ts

approval<where the takeeover bld‘was structured to allow fair
part1C1patlon by all shareholders.396' Following the
' take—over of Price Company lelted by Ab1t1b1 Paper Company

-Ltdﬂ ;ﬂ11974 even.thls,requ1rement was percelved to‘be

’ . . : v,'
deficient.

J'Abitibi was planning“a take—over bid‘for Price‘aS'-“

an 1nexpen51ve means of expandlng its manufacturlng

Capaclty;307A The Toronto Stock Exchange agreed to a o h Q“Ji?

-take—oVer bid through.lts fac1llt1es on the condltlonsvthatt

"Abltlbl would keep ‘the b1d open for three business days,

publlc1ze the b1d 1n major newspapers and take up the. shares,v

tendered in acceptance6§§ the bid.on a pro rata ba51s.308

Price sharesAwere-tradlng in the $12 00 per share ra_nge.’?o9
"Before the T.S.E. opened on. Thursday, November ‘14, 1974{

¢
Abitibi. announced its. bld for 49 percent of the Price shares
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‘at 518 00 per- share, which bid was. to remaln open untll the
T.S.E. Opened on Tuesday, November 19. The T.S.E. suspended
tradlng 1n Price shares for thls period. The bid was for
cash, of course, and the only condltlon attached was that
only 49 percent of the outstandlng shares had to be taken up.
Abltlbl dld not have to send a take—over bid c1rcular to each
1otferee shareholder nor did it haye—to,keep the bid open for |

atwleast'Zl days. o o (.

The short period that the b1d was open for annoyed
-Canadlan Permanent Trust Company whlch clalmed that there was
1nadequate time to get 1nstructlons from the benef1c1al | J
vowners of shares they held. They made a wrltten complalnt tot~
the Securltles Comm1551on and the b1d was extended for an - -
extra day under pressure from: the Commlss1on.3;0- The most

L

1nterest1ng development, however, was. a counter b1d through

,the T.S.E. by Consolldated Bathhurst whlch was announced on;ri
Wednesday, November 20, just before Abltlbl s bid was. to :
lexplre. The bid was for $20 00 per share, $2 00 a share more.
‘than the.Abitibi bld, for 40 percent of - the shareSg: The]4Q,
percent wouldfhe suff1c1ent to glve Consolldated oontrol
ybecause they had just'purchased what was-then the control
block.-‘a 17 percent 1nterest - from Assoc1ated Newspapers,va
Brltlsh company Through a serles of meetlngs between‘

"representatlves of Prlce, Consolldated, the O.S. C., the

-Quebec Securltles Comm1551on, the Toronto Stock Exchange and
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the Montreal Stock Exchange, ad hoc arrangements were made to

allow Prlce to make a counter- b1d Up until 2: 00 pP. m. Thursday

afternoon, November 21.. Abltlbl ralsed its offer to $25. 00
vper share for 51 percent of ‘the shares mlnutes before this.
deadllne'and Consolldated Wthh under the ad hoc .
arrangements could then 1ncrease 1ts bid, tendered under‘lhe
Abltlbl b1d leav1ng Abltlbl w1th control of Price..
Over 95 percent of the ﬁrice‘shares were
legltlmately tendered under Ab1t1b1 s bld, a clear indication
;both that shareholders knew of the bid and llked the. prlce,

]double that at which the stockwhad been tradlng 3;1 Aside

148.

from the wrlttem complalnt by Canada Permanent prior to the o

%

- one—day exten31on the only shareholder that was really
_dlssatlsfled w1th the take- over was Assoc1ated Newspapers
whlch lost control of Price. The O.S. C.,‘however, was
concerned that ewen though shareholders were aware of the
Abltlbl offer, they may not have had time to fully con51der

,'matters such as the book value of the shares.3l The‘l

!

counter- argument is that it should not matterfwhether the‘bidq

\

is for control or- not.v If the prlce bid in the market is
hlgh enough, why should ‘it make any dlfference to the
shareholder who is happy to sell at that prlce whether the_g

rlse in prlce is attrlbutable to a bld for control”313

ae



S , 149.

In any’eVent, in’December“l974 as a result of ‘the (
O. S C 's concern about the shareholder having tlme to |
'con51der an, exchange b1d3l4‘andm1t5'concern that/oertain,
rather than ad.hoc;vrules beyestablished concerning. whether~
‘tradlng in the offeree company should be suspended and how "to
mdeal w1th competing bids, the 0.8.C. ordered the Toronto |
Stock Exchange not to permlt any more take over bids on the
“Exchange until rules the 0.S.C. ’approved of hao‘been drawn
up.3l$ A 51mllar p051tlon was taken by the securities.

'regulators in Quebec and Br1tlsh Columbla, and it was

belleved that thls would effectlvely close off the stock

©

| exchange'take—over bid route.

Vv 4l
\

: | ,
_The Montreal Toronto and Vancouver s tock exchanges

began worklng together to draft rules for take over bids ,
-through the exchanges SO that the.market exemptlon would be
freely avallable.' By the. end of 1976 the three exchanges and .
the secur1t1es comm1551ons 1n Quebec, Ontario and Alberta had
adopted a uniform procedure to govern take -over bldS on thesevf\
exchanges.?’.l6 ThlS is now Part XXIII of the Toronto Stock
‘Exchange s General By—Law.N There were stlll dlfflcultles,
however, because, though the 0.5.C. was~Satisfied.with'Part*

XXIII and viewed adherence to the by-law as a prerequlslte to

“the availability of the exemption, it did not_have,the force
imdf,law.317 The statutory exemption did not yet have the

phrases "a stock'exchange recognized by the Commission" and



"according to the by-laws, réqgulations or policies of the

stock exchange". These difficulties are weIl_iﬁiustrated in
< 1

the Cornat Bralorne, AGTL-Husky and Edper-Brascan take-over

blds. We w1ll take a look at these take-over b1ds before

-examlnlng the specific requ1rem nts of Part XXIII under. the
‘New O.S.ﬁ. |
.The first of these ake—oyer.bids, the bid'by
Cornat Industrles Ltd. for'Br iorne Resources Limited in
' August and September, 1976, ccurred before Part XXiII hecame
Exchange had proposed its Part

effective. The Toronto St

XXIII rules by this time and the Vancouuer Stock“ExchangeIhad

. B
S

i/n August 1975 w@

. promulgated certain rules

-as stringent as the propos d'Part’XXIII. RepresentatLVes of
Cornat and Bralorne‘infor ed the O.S.C.gthat Cornat was
planning. an exchange ‘tak —over bid’for 50. S'perCent of
Bralorne. The 0.8.C. wofild not permlt the proposed take—over
. bid to proceed through he\Toronto Stock Exchange, apparently
because‘Cornaé‘did not intendvto circulate information to
feach Bralorne sharehol er as was requiredvunder'the proposedn
Part XXIEI. 315 The tdke-over b1d was permltted to proceed
'through the Vancouve
was not in comp;lanc withnthe Vancouver-Stock %xchange's:
rules for. take—over'bids;d The Cornat bid was to be kept open

for l9 days, Bralo ne was going-to communicate the Cornat

.oﬁfer to each of its shareholders, and the shares were to be

7, were not quite

Stock Exchange, however, even though it

150.

S
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¥

*taken up on a pro-rata basis so that there was little danger

offeree'shareholders\would'ge treated unfairly. The writer
surmises that the Vancouver exchange was also happy to steal

‘away any business that it could from Toronto.
£ o

[ 9

‘The'O.S.C. was mlffed, however, since it‘was of the
opinion thet‘the stock‘exchange ekemption only applied to
stockhexchanges recognized by the Commissioh.?l9 In what
one commentatOr320 described as an ﬁahazihg exemple of
bureaucratic and jurisdiotional_oonflict" the 0.5.C. imposed
eh interim cease tredehorder,on‘Bfelorne on - the grohnds that
lla non—exempt take—oyef bid wassproceeding‘that'was hot in ' §
 compl1ance with the statutory take- over bid provisions. They

hcon51dered the bid to. be a dellbe ate affront and challenge

#

hd the O S'C 'Sstentatlve

‘ pos1t10n that it was not,ﬁbs 1n error.??z The hapless

e

;

'ymore clearly in the gaﬁe £ of Husky Oll Ltd. by Alberta

Gas Trunk LihevCompanyg _ Nova S predecessor, in ‘June




My

) 3., 3 L , ‘ ‘
1978, 2 Because of a leak Petro-Canada had to make a

premature announcement of its intention to make a formal
. L

take-over bid for all the”common shares Husky Oil Ltd. The
N ‘ , -
announcement was made on June 10th when Husky's shares were

trading, in ‘the $30.60 per share range. 'Hdsky was hostile to
the_Petro—Canada bid and it brought Occidental:Petroleum
CorpOration in as a white knighﬁ.l Within apéroximately ten
days Petro—Canada;had increased its cash bid to $52.00 per
share and Occidental wasvofferihg securities worth-abodt
$54.00 per share: It was a‘war of wordsf‘however, heeause’no
'documehrs had been maiied to the Husky shareholders. . At this
stage AGTL began buying Husky shares, érimarrly on the Amex -

the American Stock Ex.change,324 and it announcedﬁg@ June
N ) - . b " . .

\

27th that it_had acquired approximately 35 perced
desky sharegg Petroecgnada and Occidental withdrew and the
share pri%etfell from a high of $47.00 back to its pre-bid
levels.‘ | | |

4

The 0.S.C. was alarmed at the take—over because

6
profe851onal traders - arbltrageurs - obtained the benefif of .

o o

the increase in the market price of Husky shares and the

other shareholders dld not part1c1pate to any 31gn1f1cant )

325 AGTL would not have been able to proceed as 1t

extent,
vdid under the New O.S.A., which had been passed by the
leglslature by this . tlme but was not yvet proclaimed. As a

- .stopgap measure the 0.5.C. 1ssued for comment a draft

regu%atfon that would prohibit a bid to.be made on a stock
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it

exchange where there were securlty holders res1dent in

Ontarlo unless the stock exchange adopted and the offeroru

\ . L3

fcomplled wlth, rules substantlally 51mllar to those adopted PR
by the Toronto Stock Exchange, -Part XXIII.?ZQ Impllc1t in

~ this proposed prohlbltlon was the'v1ew that an open offer pﬁ-f , L
,through a stock exchange out51de Ontarlo 1s made to securfty |

P

holders re31dent in Ontarlo, jUSt as 1t is made to all othervf,
-lsecurlty holders.32 Because of the O S C 's doubts about Vr 8
the legal Valldlty of thlS Vlew the draft regulatlon was
w1thdrawn only to be resurrected after the Edper Brascan
take over, whlch took place 1n Aprll l979, four months before
' the New 0.5.A. became effective, \ ‘

@) o \ IO : "f

Brascan Ltd became a take over target in. December
1978 when it SOld 1ts major subs1d1ary 1n Bra21l and,became

cash rlch 328 When representatlves of Edper Equltles

Ltd
1nformed Brascan of thelr 1ntentlon of maklng a- take over bid
Brascan 1mmed1ately took defen51ve actlon.ﬁ On the sam dayk
that Edper ahnounced 1ts 1ntent10n to bld for 50 percent of t
tvthe Brascan shares, Aprll 9, 1979 Brascan announced 1ts bld"
for theushares of F WJ Woolworth & Co. Edper w1thdrew and
Athen soug: t the O S C 's consent to make an exchange bld\for:‘
h Brascan condltlonal on the Woolworth s b1d belng abandone *bfﬁ
hav1ng falled. The O S. C. d1d not approve and thlngs .
‘remalned qu1et untll the end of May when in two days on the, vf'
Amex Edper purchased 6. 3 mlllrbn shares of Brascan and |

3

; vacqulred control. B R R S s
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3

. Tt.was n, J”aear whether the pur%hases were a.

e 014 0.8. A. Edper was aSSISted by an

”-lnvestment dealer who contacted some 50 shareholders and 1f

N

any such. shareholder had an Ontarlo address on Brascan "s

vbooks the bld would technlcally ‘have been a take over

bi d.??? ’In any event, the take over b1d was exempt because

o

the purchases were through the Amex and the unquallfled stock .ﬂ;
;exemptlophwas;avallable.' S

: The draft I gulatlon from July l978 was adopted by

' the Ontarlo Cablnet in the week follow1ng~the Edper Brascan'

A

~rtake—over e11m1nat1n‘ the p0531b111ty of any further exchange.y

take over bldS where the exchange dld not have rules

-

ir to those “in Part XXIII of the Toronto

330

substantlally,SImll
'fStock‘Exchangefs‘Ge'eralvByﬁLaw,v e d i'g;'

2, /part XXIII-and/the.Exemption Under the New Acts -

Part XX II of the Toronto Stock Exchange s General - -

I
1

. By=- Law regulates take -over bldS made through the fac111t1es
of the T,S,E. in rellance on the exemptlon in subsectlon
'(2)(a)'ofvthe New O:S A. from maklng a formal take—over bld;, _'V_l

by way of ‘a take -over bld c1rcular. The rules in Part XXIII

K ?.,#‘ . :

dlffeyentlate~between a normal course purchase, a block offer
& P ¢

and ‘an offer for control 1n recognltlon of the beneflts of

P \: _lf

: allow1ng a certaln degree of freedom tO'trade ln the market

b T S AN L SR

v S
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. for an offeror whowwould otherw1se be caught by the arbltrary
20 percent test- in. the deflnltlon of take -over bld. l
‘" (a) Normal Course Purchase . e :
A : ‘ 7 Lo : :
s el : v
A normal course purchase 1s a take -over bld aso-
that term 1s deflned in- the New O SeBey: or the C.B. C. A. it
the offeree company 1s 1ncorporated under that statute,33'l S

, ‘where less than flve percent of" the llsted vothg securltles '

of the offeree company -are acqulred 1n a 30 =day- perlod 332

/ ‘Thus, the offeror must have elther already reached the

g LN

threshold level or w1ll reach the threshold level by v1rtue :

o

1‘.’

of the acqu151tlon for 1t to be a normal course purchase.: :ﬁ;'“
calculatlng the flve percent all purchases, 1nclud1ng a'
purchase u%ger the prlvate agreement exemptlon, are to be,ﬂ

lncluded but shares acqulred under a block offer, an - offerﬂ

K- Ty

for control or pwr%uant to a take—over bid c1rcular are not

1ncluded.l A normal course purchase 1s not a "stock exchange Vo

take -over, bld" w1th1n the meanlng of that term 1n Part XXIII

so that :ﬁe offeror does not have to glve any notlce of such ER

purchase to elther the stock exchange or, the offeree

'5,sharehol'ers.' Accelerated 1n51der tradlng reports are

requlred, however, when 20 percent is reached and at each,,;v
. S
1addltlonal ﬁ;ve‘percent.333 Shares do not have to be takew

LT

R Vi T
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(O

The normal course purchase allows those-bfferors‘
whonwould otherwise be subject to the‘takeeover bid rules to *
perlodlcally acqu1re addltlonal mlnor holdlngs on the stock

i

:iexchange 1n a s1mple easy manner. The theory is that because'
'only up to flve percent can be acqu1red in any 30~ day perlod

.the market forces are not dlsrupted and the offeree

r(shareholder who w1shes to sell 1nto the market W1ll recelve a

falrsprlce,, Thls is in keeplng w1th the. orlglnal ba51s for
‘the,stOck“market;purchase_exemptlon.'

Y

(b))~ Block Offersfand 6ffers for Control b E ; ,.A',/

Part XXIII 1mposes qulte rlgorous rules on’ block p}l

: offers and offers for control through the T S E. An offer

/

for control 1s a take—over bld through the T.S. E where:

L.

O

i) the offeror owns less than 50- percent of the

outstandlng llsted votlngbshares of thecofferee"

‘a

i‘company;;

Cy 2 . - . . ~

. (ii) the offer is at an- average b1d value exceedlng the

Ve Ku

market prlce by f1ve percent.f The average bld

value 1s determlned by a compllcated formula set (,g“-

"tout 1n Part XXIII.334, It Wlll be somewhere

.....
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oo unless,the offeror:isrbidding for all the_shares
not,owned‘by him in‘Which case it will be the

actual bid price; and

.(ili) ‘the~T;S,E. deems the b1d to be an offer for
chntrol. The T S.E. must be consulted prior to any
"stock exchange take over bld“ 'so the" offeror'V1ll

falways know ‘whether hls bid is deemed to- be an

!

offer for control.

’ A block offer offer 1s any take -over bld made

,through the stock exchange that is nelther a normal course
. : : i
purchasevorwan offer.for control._ [

Block offers and offers for control are. "stock
'Nvexchange take —-over bldS ‘ 'The rules for a block offer are
itheoretlcally less strlct than those for an offer for

'control but the procedure to be followed in: maklng a block

“offer 1s effectlvely the same as that for an offer for‘f

'»control because of the Toronto Stock Exchange s pollcy 1n

1nterpret1ng Part XXIII.?’35 The most 51gn1f1cant aspects kk'ﬁv '

5

vof the procedure and requlrements for these two- types of

‘"stock exchange take -over. b1ds are set out below..j‘



'.‘(i)‘fTime“for AcCeptance

ey
N

I

Section 23:06 of Part XXIII sets out the mlnlmum’
perlods that a block offer and an offer for control must
remain open, flve and-ten clear‘tradlng days, respectlvely.
Unless the offeror can show that the shorter time’ perlod is
clearly adequate for the full dlssemlnatlon of 1nformatlon,

-

;however, the T. S E. w1ll normally requlre that a block offer

remaln open for ten - clear tradlng days.33§

The minimum perlod of ten clear tradlng days for

158.

" which. an exchange take ~ove¥ bid must now remain open is Stlll .

"less than the mlnlmum perlod of 21 days for a C1rcular bld,

butignly by seven days because of the two 1nterven1ng

\,

. weekends.

Tradlng ln the shares of the offeree company is
‘halted whlle the offeror makes tlmely dlsclosure of the b1d
" The offeror in an offer for control may request that tradlng

‘aremaln halted untll the ‘bid has explred but it 1s unllkely
. 337 ‘ P

'that the T.S.E. w1ll grant ‘such By request

,(irfgﬁﬁlsclOSure'of‘InEOrmation';

'_;;lng a block offer or an offer for

(2

.control thewoffe scuss the b1d w1th the: T S E. and”

Te
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file a notice with the T.S.E. The information required to be
obtained in the'notice is substantially the same information:

that is. requ1red in" a take ~over- bid c1rcular.338 The

~ A

notlce must be rev1ewed and approved by the T.S.E. prior to
the bld .and the notlce must also be flled w1th “the

‘Commlss1on.e

b"Though technically‘only'required'to,do;so inian |
offerpfOr.contrOl,33?'the'T.S;E. reguires thegofferor'in“
'allf"stock'exchange take-over bids" to, take'steps to informe \ e
’,the reglstered shareholders of the offeree company of thei v'/

“terms of the bld as. soon as the notlce of the b1d is accepted’
/
'by the stock exchange. The offeror must both 1ssue a press i

‘ 'release and publlsh a notice'in at least one major dally

hnewspaper 1n each prov1nce statlng ‘the names of the

companles 1nvolved ‘the numberJot‘shares sought-'the prlce fe
per share offered- &he tlme for which the offer will rémaln : \,.
| open; the'name of each stock exchange through whlch-the‘offer1' : \.'
1s made, and the suggestlon that a’ broker be ‘contacted for

: more 1nformatlon.‘ Further, the 1nformatlon that must: be

Publlshed must‘also be communlcated ‘to each offeree | .,\ o

) (\.-d:

lshareholder by telephone, telegraph telex or other means-

;appg%%rlate 1n the c1rcumstances. - This last requ1rement, S R

‘ whlle far less- onerous than prov1d1ng a

,~lc1rcular to each oﬁferee shareholdler,‘,‘~

RO

f:from the s1tuatlon befmre Part XXIII



‘\\/\/ . - 1seo0.

required to make any communication with'individual offeree

shareholders'inva°stock exchange take—over'bid, .

(1i1) Other Terms and Conditions L .\\'

“made for a company whlle 1t is currently the subject of a

take -over- bld made by way of a take-over bld c1rcular 340 \\\\

-~ This llmltS an offeror maklng a c1rcular bld to market'

‘kpurchases that are elther not a take over bld or are normal \\’
course purchases and would have prohlblted the Rothmans— R \\\

BreWerieS’take-over;‘ In addltlon, durlng ar block offer or an

)

offer for control the oﬁferor may not make any purchases

\-

through the stock exchange—or by way of prlvate agreement

o Subsectlon 23 10 of Part XXIII sets out detalled
rules to.be followed in the event of a- competlng stock
exchange take ~over bld .The. effect 1s to permlt offerors who
have made lower blds to w1thdraw w1thout obllgatlon 1f they .,t-'
iso de51re or -to 1ncrease the prlce per share that they arel
bofferlng. All p0551b111t1es are covered SO an offeror will
Know . beforehand\the procedure to be followed in the event of

" a competlng bid unllke the 51tuat10n in the Abltlbl Prlce

take- over._ﬁ



One p§ssibility'not covered in Part XkIII is a
fdompetfng circular bid during the course of"an offer for
acontrol through the stock exchange. The Toronto Stock-
Exchange was. concerned in thelr notlce of November 7, 1979
about thlS p0551b111ty, partlcularly that -the stock exchange

take-over bid might dlsadvantage a subseguent competltlve

| offeror who' w1shes to use the circular route.341 To deal

161.

'ﬁw1th thls concern ‘the T S. E..requlres an, offeror in an offer W

#

“for Eontrol. to agree that in the event of a competlng

_c1rcular bld he’ w1ll extend hls bid to glve the offeree

- shareholders time to consider the- competing bid. 342

';stock exchange take—over bld" must bg for cash-

and the only condltlon permltted is. the max1mum number of
shares that will be ‘taken up. Shares must be taken up
pro-rata. Under subsectlon 23,02(5), however, a b1d may be |

w1thdrawn 1f the T S. E. is satlsfled that any undlsclosed

jmu

actlon prlor to the date of the offer or an actlon subsequent

to that date by the board of dlrectors or senilior offlcers of
the offeree company or. by a person or company other than the
\\ offeror effects a materlal change in the affalrs of the

6

~0fferee company. ~Thls is

to one of the permltted

343.
condltlons in a 01rcular b1d and prov1des some

\-')

protectlon to offerors in stock exchange take-over bids that

4

'they did. not have before Part XXIII, p0551bly as compensatlon

for the mandatory minimum- period that such b1ds must now

“remain open.



| o . 1e2.

\ } - _ -‘ .,

One flnal prov151on of Part XXIII is worth notlng,

- subsection 23.02(1) which states that if an offeror falls to
comply with any prov1s1on of Part XXIII the take over bid

shall be deemed not to be made through the fac111t1es of the

stock exchange. e

(c) Recognition of’a'StoCk"Exchange

- . i o . '\ . K \,\
\A

Uhless the‘stock”exchange}takeeover.bid is nade.-
fthroughjthe facilities of a stock exchange recognizedtby the
Or§.C.lfor'£hat,pur§ose,-the_exemptionkin subsectioh 88(2)(a)
of the New O.S.A. does not apply. Ontario Policy No. 3;42

| deals With‘recoghition of stock exchanges."'The Policy
recognizes the Toronto'Stock Exchange for the purposes of
suhsection'Sé(Z)(aS on condltlon that the offeror dlSCUSS any
offer for control w1th the Comm1551on beforehand to verify
that the. b1d is so structured as not to put. at a dlsadvantage
any subsequent competltlve offer. The Comm1551ons 's concern

\i\{s\the ‘same as - that in the Toronto Stock Exchange notlce of

Novegher 7,_1979. The offeror h£s to agree. to extend the.

\.«

stock e change offer if a competlng c1rcular bid is made.

llcy only recognlzes the one exchange but

notes that the Alb rta, Vancouver and Montreal exchanges have

%

_adopted rules,51mllar;to Part.X§III and invites thoseu

exchanges to initiate discussions with a view towards being
‘ j S NG _ .
_recognized by the 0.5.C.



(d) Stock ExchangevTake—Over Blds in Alberta

\4Under the,New A.S.A. the situation f%‘Alberta is
. virtually identical to that in‘Ontario.. The wording in
,suhsectionil32(l)(a).of the New A.S.A.,corresponds very
closely wlth that in»subsection‘88(2)(a) oﬁathe'New 0.S5.A.
_Section 13.21 of the Alberta Stock Exchange ByﬁLaw tracks
‘PartAXXlII and”Alberta Policy No. 3-13‘recognizes the Alberta
Stock Exchange for the purposes ‘of subsectlon 132(1)(a) One
idlfference, however, 1s\that Pollcy No. 3 13 also recognlzes
the Toronto Stock Exchange. - ///

o /-

(e) Comment

" Theoretically the problem'of/whether a,take;over bid is

occurring within Alberta or Ontario when an offeror makes a

stock exchange take over bld through the fac111t1es of a
forelgn exchange sich as the Amex still exists. Both Alberta
‘and Ontario have attempted to deal w1th thls problem in thelr
defln;t;on of take—over bld, Alberta's def;nltlon3 4
includes the words . . . directly or. 1nd1rectly . .h. to a
securlty holder whose latest address < is in Alberta".
Ontarlo 'S approach is more direct because ‘it 1ncludes an

, of fer to sell w1th1n the deflnltlon of take- over bld.345
tWhlle thlS attempt by the securltles comm1551ons to stretch
their jurlsdlctlon across prov1nc1al and natlonal boundarles

- may not be valid 1t is not likely to be challenged in the

163.



context of the stock market purch

New O.S.A. came into forc no off

run around the 0.S.C.
AGTL-Husky and Edper-Brasca
and the exchahge by-laws havie eff
these enid run take-overs and|the
‘take-overs such as‘Rothmans-C nad

Abitibi-Price.

Qpe aspectvdf the prege

noted is that while the ostensive
time period is to allow for dis:L
hofferee shareholders, a 81gn1f1c
-:perm;ts‘further cdmpetlelon. Thi
Vrequirehenﬁithaﬁ the offeror mus
exchahge bid if there is abcompet
of ferors to shy away frdh using t

Z['

route.

It 1s easy to argue .tha

shareholders\lost out in- the AGTL

take- okersj but ;; is much harder
shareholders lost out in the Abit
over 95 percent of the shares wern
offered was attractlve and ‘they w
Stock ExChange was developing som

346

_exchange take-overs. The Part

as happened

take-

164.

ase exemption. Since the
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in the'CornateBralorne,
overs. The new legislation
ectively closed off both

quick one shot exchange

ian Breweries and
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purpose_behind the minihdm
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nt 51de effect is that it

s factor, augmented by the
agree to extend»hls stock

ihg‘eircular hid; has cadsed'
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—Husky and Edper—Brasean
£0'maintain thatdsuch'
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e tendered. The price
anted to sell. The Toronto

e expertise in“handling

XXIII rules that the




P Y

0.S5.C. wanted may be an over- reaction because ”“t really

g .
seemed to be requ1red after AbltlbI Prlde was ‘a

‘a

'period of five clear tradlng days (so that one week@nd gets

included), some rules to deal with competlng bids, and

U

wording like that in the present legislation to discourage

the use of out-of-province exchanges.

’
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CHAPTER VI

CONCLUSION

"Just as a ten-mile-per-hour speed limit -

. on our highways would save lives but at

~ Qn unacceptable cost in loss of commerce,

so requirements that seem ideal from the
standpoint of investor protection may
detract from the effective operation of
the securities industry.. To avoid such

- an, impact and consequent prejudice to the
national economy; it may be necessary from
time to time to modify or even abandon a
proposed requirement which might otherw1s§47
seen de51rable for investor protection."

The securities regdlation of take-over bids in
Ontario and Alberta has come- a long way over the‘past 15

years. The new generation of securities acts have much more

;sophi%ticated andvcomprehensive orovisions to cover take-over

5ﬁb1ds than dld the initial leglslatlon in 1967. We have
traced the practlcal reasons and’ pollcy dec1sxons behlnd this
11hcrea51ng sophlstlcatlon and comprehens1veness in the

‘leglslatlon. In d01ng\so it is very easy to lose sight of

_the forest for the trees. ‘The- purpose behind the take-over

bid provisions is to provide”protectioh to offeree .

shareholders by ensurlng they are treated falrly and equally

_Each and every change in the leglslatlon can be ]Ug!tfled on"

z

that bas1s. Offeree shareholders have been prov1ded W1th a

'h great deal of protectlon. We must ask ourselves, bowever,

- what the price of thls.protectlon 1s° Why is 1t that vendors

166. ;
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of other types of property are not 51m11arly protected? Do

we' want our government to assume the role it has°

R R x= L
A.', ., The cost of protection proVided~to offeree'f'l‘f ST

shareholders has two components.l One component is very

obv1ous, that part of the cost of stafflng and runnlng the
securltles commlss1on that can be attrlbuted to the

S

regulatlon of take over bldS.: Wlth the dlscretlonary powers

that securltles comm1551ons now have the need for cpmm15$1on

n

hearlngs, rullngs and orders have 1ncreased 1n thelr number

CEALL
R

and 1mportance from lS years ago." Another aspect of thlS
cost 1s that comm1551ons may be. devotlng a dlsproportlonate

amount of thelr llmlted resources to the regulatlon of.

take over blds.'

r , v . i o

. hy
BN ! -

Whlle the actual cost and opportunlty cost of ‘ : :
’ / b o : I
g . :
3regulating take—over blds may be substantlal, what the wrlter 'S

is ‘more: concerned about is the cost to the economy both 1n"

complylng w1th the leglslatlon and in not maklng take -over. vf-tyﬁu

blds because of the cost of compllancefaj'« 1”;h_‘,h.V

i A dramatlc example of the former ‘can. occur\becausei\.-f,

iN L

of the follow—up offer obllgatlon. An entrepreneur may only

e

. ; : N

be able to acqulre control of one company 1nstead of siveral

becauserthe follow -up . obllgatlon may exhaust hls flnan ial o o

resourcesx_ Wlthout the obllgatlon he mlght be able to -
f\' . e L‘l!‘ S “":

revltallze several dlfferent companles. Less dramatlc 1s the j,



:‘»

fcost to bu31nessmen of hlrlng legal and accountlng experts to

comply W1th all the take=- over bld prov151ons, prov181ons

. L .
thlch bu51nessmen 20 years ago d1d not have to contend w1th
It is 51mple and cheap ‘for governments to 1ntroduce and

”expand upon regulatory schemes. No government expendltUre '

"may be’ requlred, but every\such so@emt 1s just as real a cost
M .

: : *x, ot

‘_,to bu51ness and the economﬁ‘aﬁ an ﬁncr'ase 1n taxes..‘*‘

(' : )
5 o B w o

The cost to the economy of take over blds that are‘f5

7vnot made can be jUSt as’ subtle.- Whenever potentlal offerors_“*‘

.

fshy away from a potentlal take—over because of the dlsclosureli

@ Py

“fthat 1s requlred -or the cost of complylng w1th the take over
.f,bld.leglslatlon the economy may be detrlmentally affected.;"

ﬂ‘vThlS ‘is because, theoretlcaJ}y at least,yg free enterprlse‘”f

Bg:econgmy 1s the most efﬁ1c1ent form of economy because 1t

Iencourages transfers of control to more eff1c1ent managers.

'ir‘It ‘can only work when each part1c1pant lS free to ursue hlS‘:

own economlc advantage. The take -over bld leglslatlon we

" 6’

presently have is. a dramatlc 1nterference wlth that freedom.-"

. \»v.

~— -

ES

The wrlter 1s not suggestlng that we do away w1th
o

take~over b1d leglslatlon, but only that 1ts true gosts be

"consldered:; Thls may well result«ln mod;flcatlons to the

- provisions. ; Fee
S SRR . - : %’3%%f_
Be oo Normally a person s Q}ggest 1nvestment w1ll be 1n
. . »\ .‘ . R o ‘ » : ' : ‘l . : ;
. . ~ . : _u Co e e

168,
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hlS home or . farm._ If‘a developer-or government.is assembling
land around thls home or farm for future development there is
no requlrement that 1t dlsclose its 1ntentlons to any of the

owners,.pay them all the same prlce or buy all the property

in the area. if that owner has even‘a smalllstake-ln a

'publlc company, however, there-are'elaborate rules,to-ensure

'he 1s treated falrly in the ‘event of a take over bid.

It 1s not easy to explaln thlS dlscrepancy . Theu

b o [

Lconventlonal w1sdom 1s that it 1s essentlal to malntaln the

fpubllc s confldenpe in the secur1t1es market because of the

4 Hh G

;tremendous capltal requlrements of thls resource r1ch but

'

,relatlvely undeveloped country.* Thls is- certalnly true to

jsome extent, but lt may~also be‘true that thls slogan has,

"
7

'been used by the %ureaucrats in securltles comm1531ons to

1ncrease thelr power unnecessarlly ‘ They v1ew progress,

§ [

Alnsofar as take—over bldS are: concerned,_as more-and~more‘

fregulatlon and dlscretlonary power to protect the 1nvestor
jand malntaln hls confldence 1n the securltles market. ‘Oneg

}beglns to questlon whether these w1dows and orphans really do }

'ex1st348»and, 1f they do ex1st, whether 1§ is necessary to

have so many prov151ons to protect thelr

Lot )
%>

lto have a healthy secur1t1es market.:“
"'~pf

C.. ' . . How one views the explosion in government

P I
s

‘regulation exemplified by the:securities regulation of

nterests in order],

- 169.
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take -over bldS, and ev1dent in many other areas,” depends on

where one 1s 51tuated in the polltlcal spectrum.

If you v1ew government as. a barely tolerable but ’ "“y
necessary ev1l the- present day take —over bld prov1s1ons 1n
‘Ontarlo and Albertavare an'anathema. They represent an
11ncred1ble 1nterventlonv1nto the- freedom to contract and the
':free market-economy“ gurther, they look llke they are jUSt

"part of a trend, that the level of 1nterventlon WLll contlnue

. 1

<;crease. ﬁhe publlc good that is: supposed to be effected
a% hlS lnterventlon 1s not clear and, even if it were, 1ts
ost, not/1n terms of loss of 1nd1v1dual freedom but strlctly
.on an economlc plane, is: far greater than 1ts beneflt.

If, on the other ‘hand, 'you“view'government as.a
-fsurrogate parent that must provxde for your phy51cal, mental'

2

'fand f1nanc1al well being .from. the cradle to the grave the
;present take over brdcprov151ons are a welcome trend, a»"
;harblnger of better thlngs to come. Thelr development was‘a.l
very necessary reform,:a counter—balance agalnst the power
_and ruthlessness of the faceless corporate entltles that runf,f
'tour economy Blg bu51ness has no ethlcs and 1t has had 1ts :
f:own way too long : The take—over bid-. prov1s1ons are jUSt one

of many bulwarks that government must throw up and contlnue»n‘

e’to strengthen to protect 1nnocent c1tlzens.




)

The. wrlter ‘tends toward the former view. »In my

opinion the securltles regulators have been over zealous both

'1n advocatlng and counselllng the enactment of varlous
take -over bld prov131ons and in thelr admlnlstratlon of Luch‘
prov151ons.’ The wrlter suggests that the total eﬁ@ect oE'the

opresent regulatory reglme must be con51dered rather than the

N
%

effect of each pr%&
is apparent to the wrlter that there is too much protectLon.

yfor offeree shareholders at the expense of thf

1

free_

gﬁmterprlse system and that thlS is symptomatli,of.mUCh oE“,‘

(% B o
o/ . A~

goveﬁnment regulatlon. e e e

vath R

It 1s¢1nterest1ng to note that in

L3

250

l‘area of securltles leglslatlon, the %mov131'ns goverﬁ&n@ “\

171,

151on 1nd1v1dually When thlS 1s donavit'w'

e

3
Atk

+

other 1mpoptant-f

eprospectuses, the trend 1n both Canada and lhe Unlted States;{w"

i

is towards 51mp11fy1ng procedures, at least for smaller
. . ) :

) ’ - Ty . ) L v o - B e s .'
A'companles, _ o R I ) owef
o e R S SR G

Whatever one s views are, the Securities regulation@'

\

- of take—over blds is bound to contlnue to be an lnterestlng

fand contrpver31al area,-and one w1th whlch lawyers w1ll
y

become 1ncrea51ngly 1nvolved. Y ' R pf, 'rif T
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Halpérin, "Statutory Elimination of Minority B
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g Structure, Finance and Operations (1980) 1 at 28,
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5§.‘ Kimbet Rgpoft; 3.18. 1.5'4 E
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For example Brascan's aborted’ bid for F.W. wOolworth
& Co. in 1979 which was prompted, in part, by a
desire to get control of Woolworth's real estate

~holdings which were carried on the books at a
-fraction of their true value: P. Newman, 2 The

Canadian Establishment (1981) at 222«

Ontario Regulation 101/67, sec. 56.

- 1d., 3.2i. | . S ‘i'

0ld 0.S.A., sec. 86.

Kimber Report, 3.24.

1d.

Ontario‘Regulation 223/68, sec. 7.

Johnston, supra n.2 at 338; see 01d 0.S8.A., sec.
142. SR , o ’ i

Johnston, supra n.2 at 338; Klmber Report, 3513, . e
Falby, supra n. 33 at 236.. |
Kimber Report, 3.13. o .f} ;;
1d., 3.03. . f o

v 4 ' » B 5 X
The Corporatlons Act, R S. O 1970, C. 89lsec. 3397.
This section prov1des that a shareholder's list could

be obtained by anyone on application-and ten days
notice. ‘See C.B.C.A. and A.B.C.A., sec. 21l. '
. ’ ’ b's . ' : )

I4., sec. 95.
Id.@’subSec.v81(7).
Prentice, supra n.24 at 340. \

0ld 0.S,A., subsec. 83(1). : - ) S

See for eXample the recent Ontario Securities o
Commission hearing to determine whether Genstar's

$31.00 bid for Canada Permanent's shares had explred P

before they purchased First City's holdings in ‘Canada
Permanent for $35.00 a share: “Takeover Hearing
Tries to Get Back on Track! Flnanc1al Post, Jan. 30,
1982. The C.B.C.A. defines a take-over bid as an

"offer made to shareholders "at approximately the same

tlme"-' C.B. C A., sec. 187.
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Falby, supra n.33 at 234.

Prentice, supra n.24 at 359 lists several.possible

"common law remedies, but they appear speculative:

(1) an actlon for fraud;

(ii) an action for damages for breach of
statutory duty; v

(iii) a defence to an action to enforce a
contract for the sale of shares where offer
did not contain the requi¥ed terms; and

(iv) recission.

[1964] A. c. 465 (H.L. )

T

. .
Merger Report, subra\n.33.

"Disclosure to Investors: A Reappraisal of
Administrative Policies undér the '33 and '34 :
Securities Act, R the Disclosure Policy Study

to the Securities change Commission" (1969). - ’
the Merger Report called 1t

the "Chaff Report"-':w.vGrover, "Book: Review" 23~
Admln.lL. Rev. 309. - ¢ o

The Securities Act, 1978, S 1978, < 47
(hereinafter the. "New O.S.A.")' The Securltles Agt;
1981, S.A. 1981, c. S-6.1 (hereinafter the fNew ‘

A.S.A.").

H. Emerson, "An Intergrated Disclosure System for
Ontario Securities Legislation", J. Ziegel, ed. 2
Studles in Canadian Company Law (1973) 400 at 437.

S.0. 1971, c. 31, secs. 22 to 32. The Alberta
legislation was amended in a 51m11ar fashlon by S.A.

'1972, c. 85, Secs. 27 to 37
:Merger Report 7.36.

Id. at 7.12.

014 0.S.A., sec. 110.
Merger Report, 7.22.

This requirement was set out. in section 52 of the 0ld
0.S.A. It required the chief executive officer, the

- chief-financial offlcer,and any two dlrectors of- the

s
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Old 0.S.A. did not include a
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dissent (sec. 136, Canada Cor
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C.B.C.A.). See.F. ILacobucci,

92,

Prichard, Canada Business Corj

64 for tk
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h was included in the
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hich this =
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ailable.

cr Committee meant
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brity are entitled t
Doratlons Act, R.S.C.
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d appraisal (sec. 199,
M. Pilkington and J.|
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\T\\*§;§z a further discussion of t
93.. s statement of intention i

offeror and is usua%ly phrase

his matter.
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5 not binding on the
d so as to disclaim even
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» provision™in Kaiser Resource Ltd. 's bid for ashland
0il reproducded in S. Lovecchip, "How to Takeover, How
to - Squeeze, How_to Block and Tackle" at 27, Legal
- Education Societ® of Alberta,| Securities Law and
Practice in Alberta (1979). '

94. Merger Report, 7.34.

95. See n.84, supra. T&e Secu 1tges Amendment Act,’197l.,'ﬂ_~ —
S.0. 1971 c.31, secs. 22 to§2. It Should be pointed. .. .
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97. See An Act to Amend the Canada Corporations Act,
R.S.C. 1970 (lst Supp.), c.10, S.24 which addedf
sections 135.1 to 135.93. 2

98, Dickerson, Howard and Getz, Propbsal

Business Corporations Law for Canada
{hereinafter the "Dickerson Report@),

99. C.B.C.A., supra n.4.
100. Dickerson Report, 1l41.

'10)1. Canada Corporations Act, R.S.C. 1970, c. C-32 -
: amended by c¢. 10 (lst Suppy§) sec. l35,1r~e/B/é A,-
sec. 187. '

'102. Dickerson Report, 141.
103, _C.é.C.A., sec. 198.

-104. 1d.

Pav.

105. Dickerson Report, 146.’

106;” J. Langford and. D'“Johnsbn:’"The'Case for a National"
- Securities‘*Commission”, 1968 U. of T. Commerce
"~ Journal 21. : : P , S
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107. The courts have taken a liberal 1nterpretatlon of
: ‘where the activity is occurring. 'In Gregory & Co. V.
The Quebec Securities Commission [1961] S.C.R. 584,

28 D.L.R. (2d) 721,}the Supreme Court found that
_trading securities in Quebec for clients outside
Quebec and malllng a bulletin it wrote :to cllents -
outside the province constituted trading in
securities and acting as investment counsel within
the meanlng of the Quebec. legislation so as to give
the 0.S5.C. jurisdiction. In R. v. McKenzie
Securities Ltd. et al (1966) 55 W.W.R. 157, 56 D.L. Rf
’(2d) 56 (Man, C.A.) the court found that telephone
and ‘mail solicitations originating in Toronto but
received by a Manitoba resident constltuted tradlng

7 in securltles in Manltoba
. B “}.' . . .
10 Johnston, supra n.2 at 324, See the definitidn of . -
o “takk~over bid in the Old 0.S.A., sec. 80(g) which ~ : L b

ﬂ°refers to an offer made to shareholders "the last. .
’ \address of any of whom as shown on the books of the ,

o offeree is'in Ontario ...".
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109;' Johnston, suprain.2 at 324. - - ‘ e
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~(3d) 577 (Ont. H.C.). The case was appealed, to the

~.down a judgment. \ _— {/

L
uOntarlo Business Corporatlons}Act, ‘R.S5.0., 1970,
c. 53. : -

Old O S.A., sec. lOl(a)(iiii- N

121.

‘allow 'Royal Trustco's shareholders
“decision on the- disposition of .the’ their holding
light of the alleged scheme by the chairman and ! S
' president to .get sufficient shares into frlendlyk o o
" hands to defeat the bid. The Commission claimed that
‘the chairman and pre51dent were comfortable-that the

on September 5, 1980 made sufficient dlsclosurego’
't

180.

0ld 0.S.h., sec. 80(g). ..

0ld O.S.A., sec. 8l(b)(i): "... by way of agreement

with fewer than 15 shareholders and not made to .

shareholders generally”. - , . Lo
Johnston, supra n.2 at 325.

(1972] S.C.R. 119 at 126. : S - s
johnston, supra n. 2 at 325. |

[1932] A. C 318 (P C. ), on appeal from the Alberta _ R
Supreme Court, Appelate D1v131on. A : '

11930, c. 8.‘

(1978) 19 0.R. (2d) 516 (O.cC. As); affg. (1977} 2 oLy
B.L.R. 129 (Ont. Div. Ct.); rev'd (1975) 65 D.L.R.

Supreme Court of Canada, but“ghey have not yet handed .

(197%) 65 D. L. ‘R, (3d) 577 at §82.

a N . i
|

3

Business~Corpofations Act, R.S.0. 1980 c

Business Corporatlons Act, ‘S.A. 1981 c.’

S.A. 1981, . S=6. 1, Part 14.

The narrow issue’ in thé hearlng was whether the

directors' circular sent by Royal Trustco's directors

o make a proper

in ’ . -

bid would be.defeated, even in the early stagesn and o
this should have been dlsclosed so Royal Trustco's

‘shareholders could decide whether to sell-their stock

@the market before the big, explred and the market |

N
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'31.°

Hodgson Repdrt}

'fIdi:

14,

sa£'32L

case of certain "fundamental changes"; sec..
' prov1des for derivative actions where the corporatlon
“has been wronged by its controllers; and '
gives the court broad discretion whe‘eﬁ
mlnorlty shareholders are dealt w1thpopg

L Rev.
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sec.
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kFor a contrary view see D+ Bayne, "The
.. “Sale-of-Control Premium:
\(1968) 47 Tex.
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' Leglslature, Q-tarlo,dBlll 75 The Securities”Act,
1974 - 14th Sess¥4 29th Leglslature, Ontario; Bill 98,
The Secux’ tly pﬁbtd 1975 (Sth Sess. Y 29th
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241. Bill 20, supra n. 240, subsec. 90(2).
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245, Admlnlstratlon of Justice Commlttee. '~ See: "0.S.C.
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-pPrivate Suncor Stock" and "Suncor shares sought by -
O.E.C.". Globe and Mail,-Feb 20, 1982._
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256. -

258.

259.

260.

261.

'There; is some Suggested that the controversy over the

follow~up offer obllgatlontabated when the then-
chairman of the 0.S5.C., 'James Baille, assured the-
securities: bar that the exemptions would be -
1nterpreted liberally. Baille's @uccessor Knowles -
has given the exemptions a somewhat more restrlctJve

interpretation: Remark by Purdy Crawford ‘at the Mid-

Winter Meeting of the Alberta Branch of the C. B.A.
(1982).

Re McLaughlln and S.B. McLaughlin Associates Ltd.

(1981) 1 0.5.C.B. 98c, 14 h.

‘;46‘(o;s.c.); (1981)'
2 0.5.C.B. 385C (Ont. Dlv.'g L

% ‘H Lo

it is certalnly p0551ble to interpret- subsec.f% iﬁd;'
this way. It says- . . the offeror will no or did . -

not agquire*through the offer the power or authority

to control the bisiness or affairs of the offeree

company":  McLaughlin already had this power or

+ authority to control and the further purchase did not

change the 51tuat10n,

Ballle, a former chalrman of the O S. C., made the
interesting comment that the reluctance of the
legislature, cabinet and the courts to review the

- .decisions of securities commissions - because of the

combination of -judicial and policy-making elements in
the Commission's decisions - has had the anomalous.
result that the provincial securities commissions,.

. a system of respon51ble government, are actually moré&

free . of review than is the S.E.C., an 1ndependent
requlatory agency: J. Baille, "Securities Regulatlon

in the Seventies", J. Ziegel, ed. 2 Studies in
‘Canadian Company Law (1973) 343 at 353.

“Interlm Report" supra n.254 -at 225A.

-Id. at ‘2257 and 226A

Dome Energy L1m1ted obtalned an exemptlon under

subsec. 99(e) from making a follow-up offer to the
minority shareholders of Hudson's Bay 0il -and Gas.-

‘Company Limited by providing ‘equivalent con51derat1on"

under a plan of arrangement pursuant to the C.B.C.A.
0.S.C. order dated Sept. 16, 1981 and amended Nov.

27, 1981.

262.

263,

264.

1d.

K4

For an excellent dlscu551on on thlS poxnt see -

'Crawford, supra n.178 at M140.

4

"Court‘to Dec1de on;O.S.C. jur1sd1ctlon in Bankeno
Deal", Globe and Mail, .Feb. 18; 1982 at Bl '
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272,
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276,
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“Alberta Residents Won't be Ignored, Turbo Head*
" Claims", Calgarvaerald, Feb.

Q,S.C. Decides Bankeno Offer Worthﬁf
- Globe.and Mail, Feb. 20, 1982 at Bl.

- would loose out on any sweeteners that the 0.S5:.C.

‘Mail, Mar. 17, 1982 at Bl; "Turbo Works on
' Refinancing", Financial‘Post, Apr. 3, 1982.

See "Turbo's Deal: A Great Escape", Financial Post|,
Feb "6, 1982 at 3'for particulars. : '

"0.5.C. Hearlng Set ‘on Valjie of Merland Offer" Glojbe

and Mall, Feb. 3, 1982 at d.
j !
Idu’ :

9821L

"O. S C. Orders Bankeno to Extend 1ts Bid for Merla d
'to March 1", Globe and Mail, Feb. 23, l982.‘~ :

wTurbo Ordered to Keep. Commltment to Merland" Gldbe

and Mall, Mar. 17, 1982 at Bl.

They were warned by thg 0.5.C. and hostile minority

shareholders .in Merland that if they did tender t ey

the Supreme Court of Ontario might force Turbo t
to its offer. See; '"Albertans may be left in the
Cold", Calgary Herald Feb. .23, 1982 and ;d.

"rurbo Seeks Rescheduling of its Debt", Globe anhd

t"Merland Board Oplnlon of Bid’ Prohlblted" G obe and
vMall Mar. 13, 1982 at 818. : : '

P. Bloomfleld, "Mlnorltles Have to Speak up for

rThemselves“,'Flnanclal Post, Mar. 20, 1982 at 29.

)

"Turbp°Spurhst S.C., but- Wlns an Exten31on
Financial’Post, Feb 27, 1982 at 35. ‘

Crawford, supra n. l78 at M151. Indeed, it would

appear that the sole purpose of defining "uniform act
province" in subsection 88(1) (1) of the New O.S.A. is

to extend the offeror's obligation to make a
follow-up offer to securlty holders whose last"
registered address is a uniform act . rov1nce.’
Alboini, supra n. 146 at 662. '
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"Unlversal, Petrol Clash With . 0.5.C. Over Merger .

‘ Premlum“ Globe and Mail, Nov. 6, 1981 at BS.

Id.;.Grawford, supra n.178 at M153.

 See the discussion in’Crawford, supra n.1l78 at 155.

‘“Interim Report", supra n.254 at 237A.

Royal Bank.of-Canada v The King [1913] A.C. 283
(p.C.) at 298. o :

See the discussion in P. Hoggwxconstitutional"Law of

. " Canada (1977) at 209 for "a criticism of the

285.
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287.

288;'

289,

299,
291.
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2/95.

296-
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"watertight" view of provincial boundaries.

"Interim Report", supra n.254.

Serlmanvv. Feldmann, supra-n.216.

s

Farnham v. Fingold,.supra"n‘zll

Id. at 233A; P.C.L., recently requested the 0.8S. C to
rule: whether such a payment by them to the minority
‘shareholders of Sklar would satlsfy their follow -up
offer obllgatlonr

See "Comm1331on is Appre01ated by Most", Finahcial )
-Post, May l, 1982 at 21

New O,S.A., subsec. 88(2)(a); New A.S.A., subsec
132(1) (a) . : ‘

Johnston, supra n.?2 at\326,
Alboini,‘supra’n'l46 at 663.

~<"Philip Morris Loses Bld for Brewerles" Globe and
Mail, June 12, 1969. L . : s

“Formal Offer in Mall for Brewerles Shares , Globe
and Mall, May 21, 1969, Bl. - '

| T
"Rothmans Rejects Phlllp Morris. Brd for 1ts Brewerles

) Sharés Globe, and Mail, May 24, 1969, Bl.

"816,628 Shares Traded in Canadian Breweries",'Globe'd

B and Mail, May 29, -1969, Bl. : -

"Breweries Offer Ralsed to s15. 00 by, Phlllp Morrls"
Globe and Mail, May 30, 1969, Bl.

Ld..and "Domlnlon Securlties Withdraws From Buying
for Philip Morris", Globe and Mail, May 31, 1969, Bl.
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Globe and Mail, June 6, 1969, Bl.

"Canadlan Brewerles Suffers Price Slump Globe and
Mail, June 7, 1969; "6 Million Shares in Brewerles
Ready for Mail Back to Owners" Globe and Mail, June
13, 1969. .

"Rothmans' 116 Million Winds Flght to Control
Canadian Breweries", Globe and Mail, June 9, 1969, 1.

"pPhilip Morris Loses Bid for Breweries“,‘Globe and
Mail, June 12, 1969: , .

Forbes and Johnston,“Canadian Companies and The Stock

" Exchanges (1980) 99.

Merger Report,~7.36{

See 0ld 0.S.A.: sec. 1l0a, subsec. 109(2)(c);: and
subsec 82.9.

Forbes, supra n.302 at 99. This résulted from the
attempted take-over of Great Lakes Power Corp. by
Acres Ltd. in 1972. See P. Mathlas, Takeover (1976)
at 17. : o ) i}

Forbes, id. -

A-ar

For the complete story of the Abitibi- -Price take -over
‘see the book by Mathlas, supra n.305.

Alb01n1, supra nN. 146 at 664. &-
"How Abitibi- Won Price - and Almost ‘All Were Happy
FLnanc1al Post, Nov. 30, 1974, 1.

The 0.S.C. threatened to suspend rading, for 15 days:

'"Rethlnklng Take-Over Rules: A S&curities Chief's
Lessons from Abitibi", Flnanc1al Post, Dec. 28, 1974,

3 . . . '

I

"How Abitibi Won Price", supra n.309.

f"Rethlnklng Take—Over Rules", supra n.310.

“Tlme to Spell Out Rules on Floor Blds , F1nanc1al
Post “N6v~\39$.1974, 20, :

In fairness ‘to the 0.S.C. there were othel take-over
‘bids effected through the stock exchanges at this
. time: the take-over of-P.W.A. by National Trust

actlng for an undisclosed principal, the Alberta
nment, in whlch a- 97 percent p051t10n was
SN _ |
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McRory, supra n.37 at 14.

1o,

1

achieved in about three days (July 31 to Aug. 2,
1974); and the take-over of Cornat Industries Ltd. by
Canadian Forest Products in 24 hours (Oct. 21 and 22, :
1974)., It is also true, however, that the T.S.E. was
learning frpm its experignce because the

Abitibi-Prfce take-over 4n Nov. 1974 was handled much

better. It was the first time that the period for
which the bid was to remaln open had been negotiated.

—
"Rethinking Take-Over Rulgs", supra n.BlOnw
Alboini, supra n.l46 at 665.

1d.

"In the-Matter of Bralorne Resources Limited",- 1976

0.5.C.B. 258 at 259 and 261.

Alboini, supra n.146 at 665.

"Bralorne Resources-Limited", supra n.318.
Alboini, supra n 146 at 666.

Good dlscu851ons of thls take—~ over battié are found
in: Alboini, supra n. 146 at 666 and Lovecchio, ;

»supra n.93 at 3.

Apparently somewshares, less than five percent, were
acquired on the Toronto Stock Exchange as a "normal
course'purchaSe". "See: Alboini, supra n.l46 at 667. )

y .

Alboini, Id.

"Requests for Comments on Exemption for Take—bve:f

‘Bids Effected Through a Stock Exchange", 0.S5.C.

Weekly Summary, week ending July 21, 1978, 2A.

Id. at 3A; Alboiﬁi, supra n.l46 at 668. See also the
discussion in Lovecchio, supra n.93 at 9.
l
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_Alb01n1,'supra n. 146 at 668.
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[d.; Ontario Regulation 3110/79,

Toronto Stock Exchange General By-Law, Part XXLIL,
sec, 23.11. ! :

1d., sec. 23.01.
New O.S5.A., sec. 103.

Part XXIII,. supra n.331, subsec. 23.01(1). See

~Alboini, supra n.l46 at 680,
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336.
337,
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341.
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343,
344.
345.
" 346.
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Toronto Stock Exchange, Notice to Members No. 1919,
Nov. 7, 1979, "Current Procedure for Take-over Bids,
Issuer Bids and Insider Bids Through the Facilities
of the Stock Exchange" at 6,

Id. at 7.

1d. at 4.

Part XXIII, supra n.331, subsec. 23.03.

I1d., subsec. 23.02(9).

Id., subsec. 23.02(6).

Notice to Members, supra n.335 at 5.

14.
New -O.S.A., subsec. 89(1l) 1l2(b).

New A.S.A., subsec. 131(1)(3}).

New 0.S.A., subsec. 88(1)(k)(ii).

See supra n.314.

Baillie, supra n.258.

'In addition to a trend towards large institutional

investors, exemplified by the increased size and
market involvement of mutual and pension funds, it
should be noted that in at least three of the
examples used in Chapter V it was a complaint by a
sophisticated investors or financial institution that
prompted Commission action:
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(i)
L  dur1ng the Abltlbl-Prlce take/OVer,‘

, (11)

the c0mpla1nt by Canada Permanent Trust

S0

“the complalnt by Jack Danlels Of Cadlllac; .
'Fairview, and others of the'game ilk, when .
~A.E. C acqulred 28% of B C F ?-/ and o

the complalnt by Dom1n1k Dlougth Pr981dent.

of Maison Placement Canada: ‘InCer- concernlng

‘the adequacy of Turbo s follow up- Offer forjzf
*Merland

E R R

, ;_It appears, therefore, that SOphlStICated or 1nst1tu-:
‘tional investors, who:would probably be in-the market .

. regardless, may be 'the ones who are really taklng e
. advantage of; provisions designed to atgract’ the.

o small, unsophlstlcated 1nvestor 1nto th@ market
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